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CERTIFICATE OF COUNSEL 

Counsel for Petitioner certifies that the petition for rehearing was made and finally ruled 

on by the Court of Appeals on January 25, 2024. 

QUESTION PRESENTED 

Whether the Court of Appeals erred where it affirmed the trial court's admission, against 

Petitioner, of "sanitized" convictions for impeachment (two convictions for second-degree 

assault and battery referred to as misdemeanors and one conviction for third-degree burglary 

referred to as a felony), where the convictions should have been excluded under Rule 609(a)(l), 

SCRE and Colf,
1 

since the court's approach implicitly determined that it would not exclude 

evidence of prior convictions under Rule 609(a)(l)? 

1 
State v. Coif, 337 S.C. 622, 525 S.E.2d 246 (2000). 
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STATEMENT OF THE CASE 

On June 5, 2017, a Lexington County Grand Jury indicted Petitioner for criminal sexual 

conduct in the first degree. Petitioner was also indicted for burglary in the first degree. Petitioner 

was tried before the Honorable Frank R. Addy, Jr., and a jury, from November 4 - 6, 2019. 

Petitioner was represented by Elizabeth Fullwood and Robert Madsen. Suzanne Mayes and 

Rhonda Patterson prosecuted the case. Petitioner was found guilty of the lesser-included offense 

of criminal sexual conduct in the second degree, and he was found not guilty of burglary in the 

first degree. The court sentenced Petitioner to twenty years' imprisonment.2 

On November 13, 2019, Petitioner served his notice of appeal. On December 6, 2022, a 

three-judge panel of the Court of Appeals heard oral argument. The Court of Appeals affirmed in 

a published opinion, State v. Furtick, Op. No. 6032 (S.C. Ct. App. Filed November 8, 2023) 

(Howard Adv. Sh. No. 44 at 12). Petitioner moved for rehearing. The Court of Appeals denied 

rehearing. 3 This petition for writ of certiorari follows. 

2 R. 515; R. 151, II. 5-8; R. 1; R. 14; R. 503, II. 6-14; R. 513, II. 8-10; R. 517.

3 App. 65 - 78; App. 79 - 83; App. 84. 
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REASONS WHY CERTIORARI SHOULD BE GRANTED 

This case presents the novel question of whether the trial court may permissibly 

"sanitize" a witness's prior convictions by limiting reference to them to generic "felony" or 

"misdemeanor" convictions so they may be used to attack the witness's credibility pursuant to 

Rule 609(a)(l), SCRE. Rule 609 requires the trial court to draw a line between admissible 

impeachment material and inadmissible propensity evidence. "Sanitizing" convictions erases that 

line. This Court has not addressed the propriety of "sanitization," although it has mentioned the 

matter as dicta in a footnote. See Green v. State, 338 S.C. 428, 433 n. 5, 527 S.E.2d 98, 101 n. 5 

(2000) ("One tactic the Fourth Circuit Court of Appeals employs is to allow the prosecutor to ask 

the defendant about the existence of prior convictions, but not their nature."). The Court should 

grant certiorari because this case presents a novel question of law. See Rule 242(b )(1 ), SCA CR. 

Additionally, the decision of the Court of Appeals is in conflict with a prior decision of 

this Court: State v. Col/, 337 S.C. 622, 525 S.E.2d 246 (2000). In Col/, this Court "adopted the 

five-factor analysis employed by federal courts when weighing the probative value of prior 

convictions against the prejudicial effect to the accused." State v. Robinson, 426 S.C. 579, 594, 

828 S.E.2d 203, 211 (2019) (citing Col/, 337 S.C. at 627, 525 S.E.2d at 248). In this case, the 

Court of Appeals has sanctioned a procedure that essentially did away with the five-factor Coif 

analysis since all sanitized crimes now have the same impeachment value to the jury under the 

first Coif factor (impeachment value), and since the third Coif factor (similarity of the crimes) no 

longer applies because the similarity has been removed. The decision of the Court of Appeals is 

therefore in conflict with a prior decision of this Court. See Rule 242(b)(3), SCACR. This Court 

should remedy these errors by granting certiorari. Rule 242(b ), SCACR. 
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ARGUMENT 

I. 

The Court of Appeals erred where it affirmed the trial court's admission, against 

Petitioner, of "sanitized" convictions for impeachment (two convictions for second-degree 

assault and battery referred to as misdemeanors and one conviction for third-degree 

burglary referred to as a felony), where the convictions should have been excluded under 

Rule 609(a)(l), SCRE and Colj-,4 since the court's approach implicitly determined that it 

would not exclude evidence of prior convictions under Rule 609(a)(l). 

A. Introduction

"Sanitizing'" Petitioner's prior convictions was an improper substitute for admission or 

exclusion under Rule 609 and Coif. Rule 609(a)(l), SCRE provides that for the purpose of 

attacking the credibility of a witness, "if the crime was punishable by death or imprisonment in 

excess of one year under the law under which the witness was convicted ... evidence that an 

accused has been convicted of such a crime shall be admitted if the court determines that the 

probative value of admitting this evidence outweighs its prejudicial effect to the accused." In 

Coif, this Court explained the following factors are to be considered when weighing the 

probative value of prior convictions against the prejudicial effect to the accused: "l) The 

impeachment value of the prior crime. 2) The point in time of the conviction and the witness's 

subsequent history. 3) The similarity between the past crime and the charged crime. 4) The 

importance of the defendant's testimony. 5) The centrality of the credibility issue." State v. 

Robinson, 426 S.C. 579, 594, 828 S.E.2d 203, 211 (2019) (citing Coif, 337 S.C. at 627, 525 

S.E.2d at 248). 

4 
State v. Coif, 337 S.C. 622, 525 S.E.2d 246 (2000). 
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In this case, Petitioner's convictions fell under Rule 609(a)(l), but the trial court 

determined they should be "sanitized" so that their admission was not precluded by the Coif 

factors. By adopting this approach, the trial court implicitly determined that it would not exclude 

convictions under Rule 609(a)(l). The court should have completed the admissibility analysis 

pursuant to Rule 609(a)(l) and Coif, and excluded the convictions. Instead, the trial court 

circumvented the evidence rules. Insofar as the prior convictions were arguably probative of 

credibility, admitting them in "sanitized" form stripped them of probative value. See United 

States v. Estrada, 430 F.3d 606, 616 (2d Cir. 2005) (different felonies bear on credibility to 

different degrees). 

This approach simply informed the jury Petitioner was a criminal. See, e.g., People v. 

Garth, 287 N.W.2d 216,219 (Mich. Ct. App. 1979) (Without knowing the nature of the felony, a 

jury has no probative evidence to consider, "merely an amorphous suggestion that defendant's 

past is blameworthy."). It encouraged the jury to speculate that the convictions must be for 

crimes so wicked the jury was not permitted to learn their names, even though they heard that 

Petitioner had been convicted of other specific crimes-larcenies. See ROGER PARK & TOM 

LININGER, THE NEW WIGMORE. A TREATISE ON EVIDENCE: IMPEACHMENT AND 

REHABILITATION § 3.4 (1st ed. Cum. Supp. 2020) ('"Sanitizing' the conviction can backfire, 

because the jury's imagination may furnish worse crimes than those that are being concealed."). 

The Court of Appeals' decision approved this improper tactic. 

The Court of Appeals also incorrectly found the error harmless. The jury deliberated for 

three-and-a-half hours, it acquitted Petitioner of first-degree burglary, and it convicted him of 

second-degree criminal sexual conduct rather than first-degree. As the trial judge observed, the 

case boiled down to a "swearing contest." R. 380, II. 6-7. See State v. Bryant, 369 S.C. 511,518, 
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633 S.E.2d 152, 156 (2006) ( erroneous admission of prior convictions in self-defense case was 

not harmless; it could reasonably have affected the result of the trial). 

B. Relevant facts

J.H. (Complainant), who was from Wisconsin, moved to Cayce with her husband and 

one-year-old child in August of 2015. Complainant had no car, she had limited access to a 

telephone, and she had been medicated for depression for many years. Complainant was soon-to­

be both evicted and divorced. As defense counsel argued: "She was unhappy in [her] marriage. "
5 

Petitioner was friendly with Complainant's husband and came over regularly. It was 

undisputed Petitioner had spent the night at Complainant's home at least once. Petitioner would 

testify at his trial that on November 18, 2015, he had consensual sex with Complainant. 

Petitioner also said he and Complainant had consensual sex on a prior occasion in October. In 

contrast, Complainant denied she ever had consensual sex with Petitioner and she claimed that 

he pushed his way into her home and raped her on the evening of November 18, 2015. 

According to Complainant, she did not try to resist the rape because Petitioner threatened to hurt 

her child if she did so.
6

Complainant reported the alleged rape to her neighbor and the neighbor called 911. 

Complainant was taken to the hospital, and she was given a sexual assault examination. She 

provided police officers with Petitioner's description and first name. When officers questioned 

Petitioner, he denied knowing Complainant and her husband, and he said there was no reason his 

5 
R. 167, L 1-168, L 23; R. 169, IL 14-17; R. 171, IL 21-22; R. 195, IL 18-24; R. 167, II. 12-19;

R. 198, IL 4-25; R. 473, II. 20-21.

6 
R. 195, L 25 -196, L 2; R. 326, L 17 -327, L 2; R. 170, II. 15-17; R. 408, L 9 - 412, L 24; R.

391, I. 21-398, I. 19; R. 174, L 4-182, I. 18; R. 194, I. 13-195, L 12; R. 179, L 18-182, I. 
25. 
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Under Rule 609 and Coif, the prior convictions should have been excluded. The court 

found that Appellant's convictions for second degree assault and battery would improperly 

suggest to the jury that Appellant had "a propensity for violence, a propensity to assault people, 

and of course, sexual assault is one of the charges that he's facing." R. 385, I. 24- 386, I. 5. The 

court also noted that Appellant's burglary conviction was not probative of truthfulness. R. 378, 

II. 7-9. The court did not explain its ruling as to each factor. It applied the wrong test. However,

even if the court applied the proper test, and found Coif favored admission of the named 

convictions, it erred by admitting them as "sanitized." 

3. The error was not harmless.

The Court of Appeals incorrectly concluded that "even if the circuit court erred in 

sanitizing or discussing its balancing of Furtick' s prior convictions, such error would be 

harmless," and that "this was far from a 'he said, she said' case." State v. Furtick, Op. No. 6032 

at I 4; App. 78. The error was not harmless since the critical issues for the jury to decide were 

whether Petitioner's entry into the home and sex with Complainant were consensual. "Whether 

the improper introduction of this evidence is harmless requires us to look at the other evidence 

admitted at trial to determine whether the defendant's guilt is conclusively proven by competent 

evidence, such that no other rational conclusion could be reached." State v. Broadnax, 414 S.C. 

at 479, 779 S.E.2d at 794 (cleaned up). "Error is harmless where it could not reasonably have 

affected the result of the trial." State v. Bryant, 369 S.C. at 518,633 S.E.2d at 156. In Bryant, the 

erroneous admission of prior convictions to impeach the accused was not harmless where the 

defense was self-defense and "hinged entirely" on the accused's own testimony, where "the only 

witnesses to the shooting were Petitioner and the victim." Id This Court concluded, "the State 

should not be allowed to attack the defendant's credibility with inadmissible prior convictions; 
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especially where the Petitioner's credibility was essential to his defense. Accordingly, we hold 

the improper admission of Petitioner's prior firearms convictions was not harmless." Id. at 518-

19, 633 S.E.2d at 156. 

This case is similar to Bryant. The defense was consent and hinged entirely on 

Petitioner's testimony, and the only witnesses were Petitioner and Complainant. It was the jury's 

role to determine credibility, and the jury found that it was a "he said, she said" case-for 

example, it acquitted Petitioner of burglary despite the complainant's testimony to the contrary. 

Similarly, Petitioner's remarks to law enforcement were a matter for the jury-which could find 

Petitioner's statements were suspicious because he was guilty, or because he was uncomfortable 

with law enforcement for reasons which did not bear on his guilt. The trial judge observed that 

the case boiled down to "a swearing contest." R. 380, II. 6-7. The jury deliberated for three-and­

a-half hours and acquitted Petitioner of all the crimes for which he was indicted. The admission 

of two larceny convictions without objection did not render the prejudice of the unnamed 

convictions "low." State v. Furtick, Op. No. 6032 at 14; App. 78. Juxtaposing named larcenies 

(petty crimes) with unnamed felonies and misdemeanors only enhanced the danger of unfair 

prejudice. Finally, the court's limiting instruction was insufficient to overcome the harm here. 

"Limiting instructions alone do not make an erroneous admission of prior conviction evidence 

harmless." Green v. State, 338 S.C. at 434, 527 S.E.2d at 101. "The jury, despite limiting 

instructions, can hardly avoid drawing the inference that the past conviction suggests some 

probability that defendant committed the similar offense for which he is currently charged." 

United States v. Beahm, 664 F .2d at 418-19. 

Sanitization was an improper and prejudicial substitute for exclusion pursuant to Coif and 

Rule 609, SCRE. 
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CONCLUSION 

Petitioner respectfully requests this Court grant the petition for writ of certiorari and 

order full briefing on the issue presented. 

Respectfully Submitted, 

efender 

ATTORNEY FOR PETITIONER 

This 23rd day of February, 2024. 
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Attached for service in the above-referenced case is the Petition for Writ of Certiorari to the Court of
Appeals and the Appendix which will be filed along with the previously-filed two-volume Record on
Appeal
today, February 23, 2024, with the Supreme Court via email filing.
 
Respectfully,
Kaylynn
Kaylynn Warren
Administrative Assistant
South Carolina Commssion on Indigent Defense
Division of Appellate Defense
(803) 734-1330
 


	2019-001920 The State v. Rodney Jerome Furtick Petition for Writ of Certiorari to the Court of Appeals and COS.pdf
	2019-001920 The State v. Rodney Jerome Furtick PWCCOA APPX Proof of Service.pdf

