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Ms. Kitchings

Our Notice of Appeal in the case above, together with the referenced Orders
attached, was sent on February 22nd,with Certificate of Service on opposing counsel.

Reviewing the filing, | noticed several mistakes in the form. Accordingly, | transmit the
Amended Notice of Appeal and Certificate of Service. By my calculations, we are still
within time for filing.

Thank you as always for your help in these matters.

Martin Foster

jmfoster340@gmail.com
The Guardian Building 223 East Main Street Suite 520 Rock Hill, SC 29730

P.O. Box 106 Rock Hill, SC 29731-6106

803 324-8100 803 324-8109: Fax
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to whom it was addressed. Any other interception, copying, accessing, or disclosure of this
message is prohibited. The sender takes no responsibility for any unauthorized reliance on this
message. If you have received this message in error, please immediately notify the sender and
purge the message you received. Do not forward this message without permission.

IRS CIRCULAR 230 DISCLOSURE: To ensure compliance with requirements imposed by
the IRS, we inform you that any US federal tax advice contained in this document is not
intended or written to be used, and cannot be used, for the purpose of (i) avoiding penalties
under the Internal Revenue Code Section 6662(d) or (ii) promoting, marketing or
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THE STATE OF SOUTH CAROLINA
In The Court of Appeals

APPEAL FROM YORK COUNTY
Court of Common Pleas

The Honorable Carolyn E. Woodruff, Judge of Probate
The Honorable Daniel D. Hall, Circuit Judge

Probate Case File No. 2021-ES-46-00206
Case No. 2022-CP-46-03201

In the Matter of SUMTER MITCHELL,

BERNICE CALDWELL,
Appellant,

PATRICIA MITCHELL, in her own right and as Personal Representative,
DENNIS MITCHELL, SHARON M. CULP, THOMAS LAMONT DAVIS,
SUMTER O’NEAL CALDWELL and LATRINDA ROBINSON,

Of whom PATRICIA MITCHELL,
in her own right and as Personal Representative, is the

Respondent.

AMENDED NOTICE OF APPEAL

BERNICE CALDWELL appeals the following Orders of the Probate and Circuit Court:

a) that Order issued on August 15, 2022, filed August 16, 2022 and received by counsel for
Appellant on August 18, 2002;

b) that Order denying the Motion to Amend or Reconsider issued and filed on October 12, 2022
and received by counsel for Appellant on October 14, 2022;

c) that Order of the Circuit Court affirming the Probate Court issued and filed November 20,
2023; and





d) that Order of the Circuit Court denying the Motion to Amend or Reconsider issued and filed

on January 26, 2024.

Copies of the above Orders are attached hereto and incorporated herein.

Other Counsel of Record:

Charles Baxter Burnette, IV
Burnette & Payne, P.A.

Attorney for Respondent

414 E. Main St.

Rock Hill, South Carolina 29730
bburnette@burnettelaw.net

February 26, 2024

/s/ John Martin Foster
Attorney for Appellant
SC Bar No. 2086

Post Office Box 106
Rock Hill, SC 29731-6106

803 324-8100
803 324-8109: Fax
jmfoster340@gmail.com
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THE STATE OF SOUTH CAROLINA
In The Court of Appeals

APPEAL FROM YORK COUNTY
Court of Common Pleas

The Honorable Carolyn E. Woodruff, Judge of Probate
The Honorable Daniel D. Hall, Circuit Judge

Probate Case File No. 2021-ES-46-00206
Case No. 2022-CP-46-03201

In the Matter of SUMTER MITCHELL,

BERNICE CALDWELL,
Appellant,

PATRICIA MITCHELL, in her own right and as Personal Representative,
DENNIS MITCHELL, SHARON M. CULP, THOMAS LAMONT DAVIS,
SUMTER O’NEAL CALDWELL and LATRINDA ROBINSON,

Of whom PATRICIA MITCHELL,
in her own right and as Personal Representative, is the

CERTIFICATE OF SERVICE

The undersigned, as counsel for Appellant herein, hereby certifies that on February 26, 2024, he

served copies of the following pleadings or documents in the above-captioned and numbered civil

action:

Amended Notice of Appeal to Circuit Court, with its attachments; and

This Certificate of Service





on the following counsel or persons of record by serving the following lawyers admitted to
practice law in this state using the lawyer’s primary e-mail address listed in the Attorney Information
System, as allowed by Section (e) of the Order of the Supreme Court entitled “RE: Methods of
Electronic Filing and Service under Rule 262 of the South Carolina Appellate Court Rules” (as
amended May 6, 2022).

Charles Baxter Burnette, IV
Burnette & Payne, P.A.
Attorneys for Patricia Mitchell
414 East Main Street

Rock Hill, S.C. 29730

/s/ John Martin Foster

Attorney for Appellant
SC Bar No. 2086

The Guardian Building
223 East Main Street, Suite 520
Rock Hill, SC 29730

Post Office Box 106
Rock Hill, SC 29731-6106

803 324-8100
803 324-8109: Fax
jmfoster340@gmail.com

Rock Hill, South Carolina

February 26, 2024
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STATE OF SOUTH CAROLINA

COUNTY OF YORK

IN THE MATTER OF SUMTER MITCHELL, III

CHECK ONE:

IN THE PROBATE COURT
CASE FILE NO.: 2021F$4E@RECEIVED

2027 AUG 1b AL 24

3’ DGE 1

Jutac i '.-. :
V@Hf{ Uﬁi h D‘C

COVER SHEET

[] DECISION BY THE COURT. This action came to trial or hearing before the court. The
issues have been tried or heard and a decision rendered.

[ ] ACTION DISMISSED

IT IS ORDERED AND ADJUDGED: [X] See attached Order; [ ] Statement of judgment by the

court.

Dated at York, South Carolina, this 15% day of August, 2022.

Cavilyn & Weook i

Carolyn E. Woodruff
Judge of Probate

This Order was entered on the 15" day of August, 2022, and copies mailed first class the 16™ day
of August, 2022, to attorneys of record or to parties (when appearing pro se) as follows:

John Martin Foster, Esquire V'

Post Office Box 106
Rock Hill, SC 29731
Attorney for Petitioner

Dennis Mitchell
236 Twitty Court
Rock Hill, SC 29730

Thomas L. Davis
428 Williamson Street
Rock Hill, SC 29730

Latrinda Robinson
1036 N. Wendover Road
Charlotte, NC 28211

C. Baxter Burnette, IV, Esquire

414 E. Main Street

Rock Hill, SC 29730

Attorney for Personal Representative

Sharon Culp
1370 Haynes Street
Rock Hill, SC 29730

Sumter O. Caldwell
650 Annfreal Street
Rock Hill, SC 29730

Dennis Mitchell
c/o Latrtinda Robinson
1036 N. Wendover Road
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Charlotte, NC 28211
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STATE OF SOUTH CAROLINA IN THE PROBATE COURT
COUNTY OF YORK '
Case No.: 2021-ES-46-00206
FILED RECEIVED
Bernice Caldwell, . lﬂZZ G 16 AH:I9
iti ROLYH E. WOOORUFE
Petitioner, C{\jﬁgiﬁ"é 0% hio _QUB ATE
YORX COUNTY. SC
Vs. ORDER

Patricia Marshall, in her own right and as
Personal Representative, Dennis Mitchell,
Sharon M. Culp, Thomas Lemont Davis,
Sumpter O’Neal Caldwell and Latrenda
Robinson,

. Respondents.

N’ SN N N N N N N N N N N N N N N N N N N

THIS MATTER comes before the Court for a determination of the‘validity of the Last Will
and Testament of Sumter Mitchell III (hereinafter referred to as the Decedent). |

The Spmmons and Petition were filed June 3, 2021. A hearing was held July 18, 2022.
Present were Petitioner Bernice Caldwell, represented by attdrney J. Martin Foster, and

Respondent Patricia Marshall, represented by attorney Charles Baxter Burnette, IV. Also present
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were Respondents and witnesses Sharon Culp and Latrenda Robinson (indivjdually and as
Guardian ad Litem for Dennis Mitchell), and Respondent Sumter O'Neal Mitchell.

The case also involves a dispute over title to real property located at 1118 Green Street
Extension in Rock Hill, South Carolina (hereinafter referred to as the Subject Property). The
Subject Property was devised to Respondent Marshall by thé Decedent, who died November 9,
2020. Respondent Marshall executed a deed of distribution naming herself as grantee pursuant to
the Decedent's Will. The deed of distribution was recorded in the York Countsf Register of Deeds

on March 9, 2021.

\ CERTIFIED TRUE cOpy
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Petitioner contests the validity of the Will on the grounds of incapacity and undue
influence, and alleges that Petitioner is equitably entitled to the Subject Property. Petitioner
alleged the Decedent did not have capacity to devise the Subject Property and was subject to
undue influence by Respondent Marshall. Petitioner further alleged that she made improvements
to the Subject Property with the expectation of receiving ownership.

After hearing the evidence presented, the Court concludes (1) the Decedent's Last Will and
Testament executed March 19, 2019 (hereinafter referred to as the 2019 Will) is valid, (2) the
Petitioner is not equitably entitled to ownership of the Subject Property, and (3) the Petitioner is
entitled to recover from the assets of the Estate the expenses for which she documented payment:
the costs of adding decks to the Subject Property in the amount of $3,717.69 and property taxes in
the amount of $50.79.

Findings of Fact

The 2019 Will was executed March 19, 2019 at the residence of Respondent Marshall.
Respondent Marshall testified that Decedent, who was her brother, brought a Will template to
her and directed her to write her name in the document's blanks naming her as the devisee of the
Decedent’s property. Respondent testified that Decedent had no issue of mental incapacity but
was illiterate and often relied on her to fill out legal documents. She testified that the process of
completing the blanks in the 2019 Will took place over a period of time and the Decedent
directed that his real estate be de\'/ised to Respondent Marshall with the understanding that his
mentally challenged son, Dennis Mitchell, could live in the Subject Property. Respondent
testified that after the document was completed she read and explained the 2019 Will to the
Decedent; the Decedent approved the terms of the 2019 Will; and the Decedent signed the 2019
Will. She also testified that shortly thereafter in the presence of two witnesses, the Decedent
acknowledged his signature and identified the 2019 Will as his Last Will énd Testament, and the

witnesses signed the document.
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Petitioner, who currently occupies the Subject Property pursuant to a lease agreement,
testified the Decedent verbally promised her title to the Subject Property by telling her "to move
in and not move out."

Although the Petitioner's testimony went back and forth about whether the Decedent was
of sound mind: he was of sound mind when he told her to move into the house and not move
out, he knew exactly what she was doing when she made repairs, he was clear headed until he
was on morphine two weeks before he died, when they talked he seemed to know what he was
talking about, and at times he appeared to be declining mentally, she gave no testimony.about the
Decedent’s state of mind at the time he signed the 2019 Will.

She stated she had no proof of the Decedent’s mental capacity at the time he signed the
2019 Will. The Petitioner did not dispute the Decedent's signature on the 2019 Will. Petitioner
did not produce any testimony that the 2019 Will was improperly witnessed.

Both Petitioner and Respondent Marshall testified that Respondent Dennis Mitchell is
"mentally challenged," but there was no evidence presented to the Court that he had been
adjudicated to be an incapacitated person. He was not present at the hearing although he was
represented by Latrena Reeder as his guardian ad /item.

Witness Sharon Culp testified that she did not notice a lack of capacity in the
Decedent.

No professional testimony was given.

Conclusions of Law

L Validity of the Will

The Court concludes the Petitioner did not prove the Decedent was incapacitated at the
time he signed the 2019 Will, or that he was unduly influenced by Respondent Marshall. The fact

that Decedent was illiterate and Respondent Marshall was the scrivener and devisee does not
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negate Decedent’s ability to execute a valid Will and understand its terms. Swiger by and

through DeHaven v. Smith, 426 S.C. 408, 827 S.E.2d 200 (2019).

A. Mental Incapacity
The test of whether the Decedent had the capacity to make a will is whether he knew (1)
his estate, (2) the objects of his affections, and (3) to whom he wished to give his property.

Hellams v. Ross, 268 S.C. 284, 233 S.E.2d 98 (1977); In re Washington's Estate, 212 S.C. 379,

46 S.E.2d 287 (1948); Hembree v. Estate of Hembree, 311 S.C. 192,428 S.E.2d 3

(Ct.App.1993). “Generally, when the formal execution of a will is admitted or proven, a prima

facie case in favor of the will is made out.” Calhoun v. Calhoun, 277 S.C. 527,290 S.E.2d 415

(1982).

Here the evidence supports the conclusion that the Decedent understood the contents of
his estate, how the estate was being devised, and to whom the Subject Property was being
devised. Respondent Marshall is entitled to rely on the legal presumption that upon proof of due
execution by a competent testator, the testator knew the contents of the instrument, which casts
the burden on the Petitioner/contestant to prove the testator's lack of knowledge. Pursuant to In

Re McNeill's Estate, 259 SC 55, 190 SE2d 754 (1972) and Ex Parte McKie, 107 SC 57,91 SE

978 (1917), if no further showing is made other than that the will was executed by a capable

testator, the proponent has succeeded in establishing the essential fact of knowledge of contents.

In this case, there was no disinterested third party or expert witness testimony presented by either

the Petitioner or Respondent Marshall that the Decedent did not duly execute and understand the
terms of his Will. Respondent Marshall, as a proponent of the Will, may rely on the presumption
which, in the absence of other proof, is sufficient to establish the Decedent knew the contents of
the 2019 Will.

[t is settled law that when the formal execution of a will is admitted or proved, a prima

facie case in favor of the Will is made out, and as a general rule the burden is then on the

4

T0ZEO9YdDC2c0Z#ASVO - SVEﬁd NOWINOD - MHOA - INd L€:Z 22 190 ¢¢0¢ - d31d ATIVIOINOYLO3 13





contestants to prove undue influence, incapacity or other basis of invalidation, and such burden
remains upon the contestants throughout. In determining whether the contestants sustained such
burden, the evidence has to be viewed in the light most favorable to the contestants. Havird V.

Schissell, 252 S.C. 404, 166 S.E.2d 801 (1969).

Viewing the evidence in a light most favorable to the Petitioner, the Court concludes the
Petitioner did not carry the burden of proof which requires clear and convincing evidence of a
lack of capacity and undue influence.

B. Undue Influence

There was no evidence of undue influence in this case. While Respondent helped

the Decedent with his affairs due to his illiteracy and was named his agent pursuant to a power of
Aattorney, which indicates the Decedent interposed a special confidence in Respondent Marshall
and creates a presumption of undue influence, there was no testimony which established clearly
and convincingly that Respondent unduly influenced him to sign the 2019 Will. Any

presumption was rebutted.

“General influence is not enough. A contestant must show that the influence was brought

directly to bear upon the testaméntary act." Mock v. Dowling, 266 S.C. 274, 277,222 S.E.2d 773,
774 (1976). "The influence must be of such a degree that it dominated the testator's will, took
éway his free agency, and prevented the exercise of Judgment and choice by him. If the testator
had the testamentary capacity to dispose of his property and was free and unrestrained in his
volition at the time of making the will, the influence that may have inspired it or some provision

of it will not be undue influence." In re Last Will and Testament of Smoak, 286 S.C. at 424,334

S.E.2d at 809.

As pointed out in Howard y. Nasser 364 S.C. 279, 613 S.E.2d 64, 68-69 (Ct. App. 2005):

We empbhasize that although the proponents of the will must present evidence in rebuttal,
they do not have to affirmatively disprove the existence of undue influence. Instead, the
contestants of the will still retain the ultimate burden of proof to invalidate the will. See

%/ 5
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S.C. Code Ann. § 62-3-407 (Supp. 2004) ("Parties have the ultimate burden of persuasion
as to matters with respect to which they have the initial burden of proof."); Calhoun, 277
S.C. at 530, 290 S.E.2d at 417 ("The contestants continue to bear the burden of proof
throughout the will contest."); Smith v. Whetstone, 209 S.C. 78, 84, 39 S.E.2d 127, 129
(1946) (stating in case where will is formally executed the burden of proof is on the
contestant to prove undue influence "and this burden remains on him to the end").

While the Petitioner and Respondents other than Patricia Marshall may be disappointed
in the Decedent's 2019 Will, South Carolina case law is very clear that a testator may devise his
or her estate to those he chooses regardless of what those omitted may find satisfactory. See

Matheson et al. v. Matheson, 125 S.C. 165, 118 S.E. 312 (S.C. 1923) and Lee's Heirs v. Lee's

Executors, 329 S.C. 251, 495 S.E.2d 454 (1997)).
The Court concludes that the 2019 Will is valid. Respondent Marshall is the sole devisee
under the 2019 Will.

IL. Equitable Ownership

The Court also concludes the Petitioner is not entitled to equitable ownership of the
Subject Property. The Petitioner admitted she was a tenant. She signed a lease in order to provide
an address so she could obtain food stamps for her son. She and the Decedent did not sign a
contract for her to make improvements in exchange for ownership. She testified at one point that
she did not have an understanding with the Decedent about what would happen to the Subject
Property after his death, and that she didn't know why the Decedent wanted her to
stay in the Subject Property. She later testified that she believed the Decedent intended to give
her the Subject Property based on his ambiguous and open ended statement that she should mové
in énd not move out, but she had no written or verbal contract that the Decedent intended to give
her .the Subject Property. She had no knowledge it was mortgaged. She testified that she did not
intend for Dennis Mitchell to live there even though he was on the lease, but that he would be
welcome, and made the inconsistent statements that the Decedent did not want to hurt her

siblings by giving the Subject Property to her, but that he wanted her to have it.

6
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- To avail herself of the equitable remedy of promissory estoppel, the Petitioner must show
an unambiguous promise, a reliance on that promise, that the Decedent expected the reliance,
and that she sustained injury in reliance on the promise. Petitioner did not prove these elements.
The promise to be enforced must be unambiguous with clearly articﬁlated, enforceable terms.

See A&P‘Enterprises, LLC v. SP Grocery of Lynchburg, LLC, 422 S.C. 579, 812 S.E.2d 759

(S.C. Ct. App. 2018). The Petitioner did not provide evidence to show that the Decedent made a
clear promise or an inconsistent disposition of the Subject Property which was sufficient for the
Court to conclude that she is entitled to an equitable ownership interest in the Subject Property.

There was testimony by Respondent Marshall that the Decedent wanted her to preserve
the property for the use of his mentally challenged son, Dennis Mitchell. Even the Petitioner
acknowledged that Dennis Mitchell was on the lease because the Decedent wanted to ensure him
a place to live. Unfortunately, no person alleged a constructive trust of the Subject Property for
the benefit of Dennis Mitchell, so that is not an option for the Court to consider.

III. Recovery of Expenses

The Court declines to apply the betterment statutes set forth in S. C. Code Ann. § 27-27-
10 as they apply to disputes about title to property and here the relationship is that of landlord
and tenant. Case law supports the conclusion, however, that the Petitioner is entitled to

reimbursement of some of the funds she spent on improvements. Gheen v. Gheen, 276 S.C. 404,

279 S.E.2 361 (1981). The Petitioner alleged and testified that she made significant
improvements to the Subject Property but the only evidence the Court finds probative is that
Petitioner and Respondent Marshall agreed that the Petitioner paid for decks added to the house
and provided paid receipts in the amount of $3,717.69. The Court also concludes there was no
dispute that the Petitioner paid the 2021 property taxes in the amount of $50.79. None of the

other expenses were credibly substantiated. The other receipts were admitted into evidence to

o 3
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show what she “said she paid,” but are not receipts marked as paid. The Petitioner had no proef -
of property taxes paid other than those for 2021.

The Court concludes the witnesses credibly testified the Decedent had knowledge of the
improvements being made and the Petitioner testified that at some point she intended to become
the owner even though she could not establish a credibl_e basis for that beliéf. In Gheen the Court
stated “that a tenant who in good faith makes improvements to the leasehold, with knowledge
and consent of the lessor, with the intent of enjoying them in the event he becomes the owner, is
entitled to reimbursement for the value of the improvements to the estate.” Gheen, 276 SC 404,

408.

Attorneys' Fees

Pursuant to S. C. Code Ann. §§62-1-111 and 62-3-720, Respondent Marshall's attorney's
fee may be paid from the assets of the Estate to the extent available. The Petitioner is responsible
for her attorney's fees.

IT IS ORDERED that:

a. The Last Will and Testament executed March 19, 2019, by Sumter Mitchell II1 is valid
and Respondent Marshall is the sole devisee;

b. The Petitioner is not equitably entitled to ownership of the Subject Property; and

c. The Petitioner is entitled to recover from the assets of the Estate the expenses for which
she documented payment: the costs of adding decks to the Subject Property in the

amount of $3,717.69 and 2021 property taxes in the amount of $50.79.

CAu b & Weodw

York, South Carolina Carolyn E. Woodruff
August 15, 2022 Judge of Probate
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CASE FILE NO.: 2021

& 1y
COUNTY OF YORK - .

FILED
STATE OF SOUTH CAROLINA IN THE PROBATE co]%@:%,&

IN THE MATTER OF SUMTER MITCHELL, III

COVER SHEET

CHECK ONE:
[] DECISION BY THE COURT. This action came to trial or hearing before the court. The

issues have been tried or heard and a decision rendered.
[ ] ACTION DISMISSED

IT IS ORDERED AND ADJUDGED: [X] See attached Order Denying Motion to Amend Or
Reconsider; [ ] Statement of judgment by the court.

Dated at York, South Carolina, this 12" day of October, 2022.

CA ’-/17&1/};4 B Wevel v
Carolyn E. Woodruff
Judge of Probate

This Order was entered on the 12" day of October, 2022, and copies mailed first class the 12
day of October, 2022, to attorneys of record or to parties (when appearing pro se) as follows:

John Martin Foster, Esquire Vv C. Baxter Burnette, IV, Esquire

Post Office Box 106 - 414 E. Main Street

Rock Hill, SC 29731 Rock Hill, SC 29730

Attorney for Petitioner Attorney for Personal Representative
Dennis Mitchell Sharon Culp

236 Twitty Court 1370 Haynes Street

Rock Hill, SC 29730 Rock Hill, SC 29730

Thomas L. Davis Sumter O. Caldwell

428 Williamson Street 650 Annfreal Street

Rock Hill, SC 29730 Rock Hill, SC 29730

Latrinda Robinson, invidually
And as GAL for Dennis Mitchell
1036 N. Wendover Road
Charlotte, NC 28211
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PROBATE JUDGE, YORK COUNTY, SC

STATE OF SOUTH CAROLINA

) IN THE PROBATE COURT
COUNTY OF YORK )
)
) Case No.: 2021-ES-46-00206
)
)
Bernice Caldwell, )
)
Petitioner, )
)
Vs. ) ORDER DENYING MOTION
) TO AMEND OR RECONSIDER
Patricia Marshall, in her own right and as )
Personal Representative, Dennis Mitchell, )
Sharon M. Culp, Thomas Lemont Davis, )
Sumpter O’Neal Caldwell and Latrenda )
Robinson, ) =
) = 2
Respondents. ) = m
) I
=
>

a
FA

THIS MATTER comes before the Probate Court pursuant to the Féunaner gaMot@n to

L‘?‘

Alter or Amend.

The hearing on the Motion was held September 28, 2022. Present were Movant Bernice
Caldwell, represented by attorney J. Martin Foster, and attorney Charles Baxter Burnette, IV, who
appeared on behalf of Respondent Patricia Marshall. Also present were Respondents Sharon Culp
and Latrenda Robinson (individually and as GAL for Dennis Mitchell).

Having heard and given due consideration to the arguments of counsel and to Tomkins v.

Tomkins' decided in 1828, citing the English case of Billinghurst v. Vickers?, the Court concludes

that not only are the facts of this case distinguishable from those of Tomkins and Billinghurst , but

that the Court's decision is amply supported by the more recent case law cited in its Order.

The rulings of both the Tompkins and Billinghurst cases are based on the dual findings that

the testator did not have the mental capacity to make a Will nor did he understand the contents of

'17 S.C.L. 92, 1 Bail. 92 (1828).
> 1 Phill ECC, 197 (1810).
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t’he Will that he signed. In Tompkins, paraphrasing Billinghurst, the Court noted that "where
capacity is in any degree doubtful at the time of the execution, there must be proof of instructions,
or reading over."? In Billinghurst, the Court specifically noted that "[c]onsidering that the capacity
of the deceased was extremely doubtful at the time of execution. . . when capacity is doubtful at
the time of execution, and there is no evidence of instructions, especially where the act is done
through the agency of the party interested, the proof of mere execution is insufficient."*

In this case, Movant Bernice Caldwell conceded that the Decedent was not mentally
impaired, that he was of sound mind, and that he had the capacity to make a Will. There was no

allegation or evidence of undue influence in this case. Instead, the Movant argued the Decedent

was illiterate and did not understand what he signed.

There is no dispute that the Decedent was illiterate, but illiteracy does not equate to
incapacity nor to an inability to understand.

In Tompkins, the Court concluded that the Will was invalid and noted that not only was
there an absence of proof of the testator's intention, there was direct proof that the testator died
without knowing contents of his Will. In this case, the Movant put on no proof that the Decedent
did not understand the contents of the Will. Respondent Marshall credibly testified that over the
years she routinely helped the Decedent with legal documents because he could not read, that she
discussed the contents of the Will and the Decedent's intentions with him over a long period of
time, and that he communicated to her his desire to leave his property to her so that she could care
for his mentally challenged son. The credible testimony of Respondent Patricia Marshall supports
the Court's decision that Sumter Mitchell had capacity to execute his Will and understood its
contents, and based on the evidence as a whole, the Court did not deem the fact that the Petitioner

helped the Decedent prepare the Will to be sufficient to invalidate the Will.>

3178.C.L. 92, 1 Bail. 92 (1828).

*1 Phill ECC, 197 (1810).

5 See Swiger v. Smith, 426 S.C. 408, 827 S.E.2d 200 (Ct. App. 2019).
2
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In this case, the Will was properly executed and the contestant neither alleged nor put on
proof that it was not. Neither party called the witnesses to the Will to testify. Under the
circumstances of this case which were established by both the Petitioner and Respondent Marshall,
there is no statutory support or case law for proposition that the burden of proof shifts to the
proponent of the Will to call the witnesses to the Will to testify.

Again, the Movant provided no credible evidence that the Decedent did not understand the
contents of his Will. On the other hand, Respondent Marshall provided sufficient credible proof
that the Decedent gave voice to his intentions in the Will. The Movant's argument discounts the
presumption elucidated in South Carolina casé law that a testator knows the contents of a properly
executed Will, and she provided no credible evidence to the contrary to rebut the presumption. Ex
Parte McKie, 107 SC 57, 91 SE 978 (1917).

Where the evidence showed that the Decedent had the mental capacity to make a Will, the
Court correctly balanced the evidence put on by Respondent Marshall and the contestant's failure

to produce evidence to support her position, to conclude the Decedent signed his Will knowing its

contents. The Court declines to amend the Order entered August 16, 2022.

IT IS SO ORDERED.

Chvlns VWedmll™

Rock Hill, South Carolina Carolyn E. Wo druff
October 12, 2022 Judge of Probate

[O8)
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