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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
COUNTY OF LEXINGTON ) FOR THE ELEVENTH JUDICIAL CIRCUIT
)
Billy John Geisendorff, #369689, ) Case No.: 2019-CP-32-02024
)
Applicant, )
) ORDER OF DISMISSAL
v. ) ) ~2
) 5
State of South Carolina, ) ~2T o 51
) R A
Respondent. ) T 2 v
) Gl
e U
This matter comes before this Court by the application for post-conviction fLé}i_Ef;ﬁlecf ip;r

A .
Billy John Geisendorff (Applicant) on May 22, 2019, The Applicant, though appointed counsel e asaE

Ola Johnson filed an initial amended application on June 7, 2021. An initial PCR hearing was
held before the Honorable George M. McFaddin on October 13, 2022. During that hearing, the
Applicant testified about matters not included in the original or amended application requiring
witnesses from the 11 Circuit Solicitor’s Office. On December 22, 2022, the Applicant,
through counsel Johnson filed a Second Amended application. The Respondent filed an
Amended Return on June 22, 2023.

An evidentiary hearing was convened before this Court on June 22, 2023. The Applicant
was present and represented by appointed counsel Ola Johnson. The Respondent was represented
by Deputy Attorney General Donald J. Zelenka. Testimony was received from Benjamin Stitely
(Applicant’s trial counsel), the Applicant and Robert McNair (trial prosecutor). At the conclusion
of the hearing, this Court indicated its intent to dismiss the Application. This Order follows:

Procedural History

Applicant is presently incarcerated pursuant to orders of commitment of the Lexington

County Clerk of Court. During its June of 2014 term, the Lexington County Grand Jury indicted

Applicant for possession of a weapon during the commission of a violent crime (2014-GS-32-
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01426) and murder (2014-GS-32-01423). Applicant was represented by Robert T. “Theo”
Williams, Sr., Esquire, and Benjamin A. Stitely, Esquire. Assistant Solicitors Laura Suzanne
Mayes and Robert E. McNair, III, both of the Eleventh Circuit Solicitor’s Office, prosecuted the
case. On September 6, 2016, through September 8, 2016, Applicant proceeded to a jury trial with
the Honorable Eugene C. Griffith, Jr., and the Honorable D. Garrison Hill, presiding. The record
reflects that on September 6, 2016, Judge Griffith held an immunity hearing pursuant to the
Protection of Persons and Property Act, 5.C. Code Ann. 16-11-410. Judge Griffith denied
Applicant immunity after the hearing, Tr.p. 110,

Applicant proceeded to the jury trial on September 7, 2016 before Judge Hill. After the
conclusion of trial, the jury found Applicant guilty as indicted, and Judge Hill sentenced
Applicant to imprisonment for life for murder and for five years for possession of a weapon
during the commission of a violent crime.

Applicant’s defense attorneys timely filed a notice of appeal. Appellate Defender John H.
Strom of the South Carolina Commission on Indigent Defense filed a brief on Applicant’s behalf

pursuant to Anders v. California, 386 U.S. 738 (1967), arguing Applicant was entitled to

immunity from prosecution under the Protection of Persons and Property Act, and moved to be
relieved as counsel. The South Carolina Court of Appeals granted Strom’s motion to be relieved

and affirmed in an unpublished opinion. State v. Geisendorff, Op. No. 2019-UP-071 (S.C. Ct.

App. filed on February 13, 2019) (per curiam). The Remittitur was issued on March 1, 2019.
PCR Allegations
In his original post-conviction relief application dated May 17, 2019, he made the

following pro se allegation:
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A. Applicant was denied the right to effective assistance of counsel - guaranteed by the

Sixth and Fourteenth Amendments to the United State Constitution and by “Article I,
sects, 3 and 14 of the South Carolina Constitution — during the guilt — or — innocence
phase of his capital trial.

Supporting facts: trial counsel’s performance during the guilt — or- innocence phase
was both unreasonable and prejudicial. See Strickland v. Washington, 466 U.S. 668
(1984). Counsel’s acts or omissions included, but not limited to the following:

1. Counsel was ineffective for filing to request a voluntary manslaughter jury
instruction.

2. Counsel was ineffective for advising applicant to agree to not request a voluntary
manslaughter jury instruction.

In the first amended application, through counsel Ola Johnson, dated June 7, 2021, he

magde the following additional allegations:

—_

L Ineffective Assistance of Counsel:

Applicant retained Robert T. Williams Jr., to represent him but Mr. Williams did not
participate in the applicant’s trial to assist in his defense. (3)

Applicant’s trial counsel, Benjamin A. Stitely, failed to make a pretrial motion to
suppress the testimony of Donna Blanchett or John Michael Williams regarding
statements allegedly made to them by the applicant as hearsay or opinion testimony.

(4)

Applicant’s trial counsel, Benjamin A, Stitely, failed to make a pretrial motion to
suppress the weapon seized from the residence or photographs or testimony regarding
this. (5)

Applicant’s trial counsel, Benjamin A. Stitely, failed to object to testimony by John
Michael Williams regarding statements allegedly made by applicant over the phone
(p.189, Line 1-7), and testimony that he (John Michael Williams) “could tell he had
been drinking” an “he wanted to fight”, also stating “he wanted to fight” (p.192, Line
12). Counsel also failed to object to leading questions by the solicitor and hearsay or
opinion testimony (P.193, Line 1-9) that applicant was intoxicated and angry and
hearsay statements (p.193, Line 20). Counse] also failed to object to a leading
question by the solicitor about perceiving statements he heard the applicant saying as
“an invitation to come up to his yard and fight” and hearsay (p.194, Line 4) and again
regarding another phone call made by applicant (p.196, Line 23 to p.197, Line 6). (6)
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10.

I1.

12,

13.

Applicant’s trial counsel, Benjamin A. Stitely also failed to object to a leading
question by the solicitor asking if Mr. Williams saw the applicant “run at the
defendant” or “lunge at the defendant” (p.201, Line 2-6). (7)

Applicant’s trial counsel, Benjamin A. Stitely, failed to object to leading questions
and to hearsay and opinion testimony by John Michael Williams regarding statements
allegedly made by applicant over the phone (p.203, Line 6-14), and testimony that he
(John Michael Williams) could tell applicant was angry, drunk and wanted to fight.

(8)

Applicant’s trial counsel, Benjamin A. Stitely also failed to object to a leading
question by the solicitor asking if John Michael Williams heard the applicant “yell for
help, or stay back, or somebody call 911 (p.204, Line 6-8). (9)

Applicant’s trial counsel, Benjamin A. Stitely also failed to object to a leading
question by the solicitor asking if John Michael Williams heard the applicant call him
“a punk ass bitch” and “puss ass bitch” and failed to object based on the basis of
hearsay and relevance (p.208, Line 22 to p.209, Line 9). (10)

Applicant’s trial counsel, Benjamin A. Stitely, failed to object to hearsay testimony
from Donna Blanchett (p..241, Line 21-23) where she testified that the applicant
stated to her that he “had a bead” on the victim and John Michael Williams and
“could take them out at any time”. (11)

Applicant’s trial counsel, Benjamin A. Stitely, failed to object to the chain of custody
regarding SLED testing of ballistics evidence (p.257, Line 10). (12)

Applicant’s trial counsel, Benjamin A. Stitely, failed to object to hearsay testimony
from Theresa Sabbagha regarding statements made by the victim (p.292, Line 6-8,
p.293, Line 13-17). (13)

Applicant’s trial counsel, Benjamin A. Stitely, failed to request a lesser included
charge of voluntary manslaughter (p.464, Line 12). (14)

Applicant’s trial counsel, Benjamin A. Stitely, failed to object to the improper jury
charge by the court regarding malice (p.543, Line 10 to p.544, Line 17). The charge
included an example or expressed malice by stating “for example, lying in wait for a
person or any other acts of preparation showing the deed was within the defendant’s
mind would be expressed malice” (p.544, Line 7-10). The example was so similar to
facts placed into evidence by the testimony of the witness Donna Blanchett (P.241,
Line 21-23) that this charge elevated these facts and emphasized them to the jury.
State v. Cheeks, 401 S.C. 322, 737 S.E.2d 480 (S.C. 2013). (15)
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14. Applicant’s trial counsel, Benjamin A. Stitely, failed to retain a private investigator to
interview witnesses or experts regarding crime scene analysis to assist in the defense.

(16)

15. Applicant’s trial counsel, Benjamin A. Stitely, filed to properly review the evidence
with applicant to prepare for trial. (17)

In his second amended application through counsel Johnson dated December 22, 2022, he

makes the following additional allegations of ineffective counsel:

1. Benjamin A, Stitely failed to object when the solicitor pointed a pistol at the jury and
pulled the trigger several times. (18)

2. Benjamin A. Stitely failed to object to solicitor coloring the picture of victim red and
trying to hand it to the jury until applicant pointed this out to his attorney. (19)

3. Benjamin A. Stitely failed to object to pictures of streetlights used by the state at trial
appeared to have more lights then the pictures provided in evidence to the defense.
(20)

4. Benjamin A. Stitely failed to investigate or question states witnesses regarding the
blood alcohol level of victim not matching the testimony of the victim and witness
and their drinking on the day of the incident. (21)

5. Benjamin A. Stitely failed to object to or question or investigate testimony of John
Michael Williams at the pre-trial or trial regarding witnessing a muzzle flash through
woods or why Donna Blanchett did not see this. (22)

6. Benjamin A. Stitely failed to object to the solicitor’s poster representing the crime
scene. (23)

7. Benjamin A. Stitely failed to advise applicant to testify. (24)

FINDINGS AND CONCLUSIONS
This Court has reviewed the testimony presented at the evidentiary hearing, observed the
witnesses presented at the hearing, and weighed the testimony accordingly. Before the Court are

Applicant’s records from the South Carolina Department of Corrections, the transcript of
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Applicant’ s trial, the records of the Lexington County Clerk of Court regarding the subject
convictions, Applicant’ s appellate records, and the original and amended applications for post-
conviction relief, the Respondent’s Return and Amended Return. This Court has reviewed the
records submitted to it by the parties, the legal arguments made by the attorneys, and the
pleadings. Pursuant to S.C. Code Ann, § 17-27-80, this Court makes the following findings
based upon all of the probative evidence presented during the guiity plea and this evidentiary

hearing.

L. General Applicable Law as to Claims of Ineffective Assistance of Counsel
Applicant, like all other defendants, has a right to the assistance of effective counsel as
provided by the Sixth Amendment to the United States Constitution. Strickland v. Washington,

466 U.S. 668 (1984); Lomax v. State, 379 S.C. 93, 665 S.E.2d 164 (2008). Applicant has the

burden of proving the allegations in his post-conviction relief action, and when alleging that trial
counsel was constitutionally ineffective, he must prove that “counsel’s conduct so undermined
the proper functioning of the adversarial process that it cannot be relied upon as having produced
a just result.” Strickland, 466 U.S. at 686

In evaluating allegations of ineffective assistance of counsel, the reviewing court applies
the two-pronged test outlined in Strickland, 466 U.S. 668. First, Applicant must prove that

counsel’s performance was deficient. Id.; Cherry v. State, 300 S.C. 115, 117, 386 S.E.2d 624,

625 (1989). Under this prong, the court measures an attorney’s performance by its
“reasonableness under prevailing professional norms.” Cherry, 300 S.C. at 117, 386 S.E.2d at
625 (quoting Strickland, 466 U.S. at 690). The proper measure of performance is whether the
attorney provided representation within the range of competence required in criminal cases.

Butler v. State, 286 S.C. 441, 442, 334 S.E.2d 813, 814 (1985). “Counsel is strongly presumed to
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have rendered adequate assistance and made all significant decisions in the exercise of
reasonable professional judgment.” Id, (citing Strickland, 466 U.S. at 690). Applicant must
overcome this presumption to receive relief. Cherry, 300 S.C. at 118, 386 S.E.2d at 625. Second,
counsel’s deficient performance must have prejudiced Petitioner such that “there is a reasonable
probability that, but for counsel’s unprofessional errors, the result of the proceeding would have
been different.” Cherry, 300 S.C. at 117-18, 386 S.E.2d at 625.

The standards do not establish mechanical rules; the ultimate focus of inquiry must be on
the fundamental fairness of the proceeding whose result is being challenged. A court need not
first determine whether counsel’s performance was deficient before examining the prejudice
suffered by the defendant as a result of the alleged deficiencies. If it is easier to dispose of an
ineffectiveness claim on the ground of lack of sufficient prejudice, that course should be
followed. Strickland, 466 U.S. 668. Moreover, Strickland does not require a finding of
ineffectiveness merely for deviation from some rigid rule of representation. Rather, Strickland
requires the post-conviction relief applicant to prove “counsel made errors so serious that
counsel was not functioning as the ‘counsel’ guaranteed the defendant by the Sixth
Amendment.” Id. at 697. Therefore, the function of the post-conviction relief court is to
determine if “in light of all the circumstances, the identified acts or omissions were outside the
wide range of professional competent assistance” required of a criminal defense attorney. Id. at
690.

Specific Amended Allegations
ROLE OF THEO WILLIAMS

In his first allegation, the Applicant contends that he received ineffective assistance of

counsel because he retained Theo Williams to represent him, but only Ben Stitely appeared on

his behalf at trial. During the hearing, counsel Stitely credibly testified that the Applicant,
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though his sister, hired the law firm, not just Mr. Williams to participate in his defense. Counsel
Stitely testified that he handled all the motions and took all the witnesses during the trial. He
indicated that co-counsel Williams assisted during the trial as a second chair but he was primary
counsel in the matter. The Applicant testified that that he thought he had hired Mr. Williams but
felt Mr. Williams had done nothing at trial. He indicated that his sister had given the money to
Mr. Williams and that he was retained because of his reputation. Geisendorff opined that Mr.
Stitely was inexperienced. Counsel Stitely testified credibly that at the time of his representation,
he had handled trials previously and had tried a death penalty case.

. This Court concludes that this allegation is without merit for relief, The Applicant had
retained the law firm, not just Mr. Williams, to represent him in this proceeding. Counsel Stitely,
as a member of the firm, represented the Applicant throughout the trial and was qualified to
represent him based upon his membership in the South Carolina Bar since November 2006 and
additionally through his experience. The fact that Mr. Williams played a lesser role in the case
than the Applicant may have expected did not deprive him of the Sixth Amendment right to
counsel. His allegation must be dismissed.

FAILED TO MOVE PRETRIAL TO SUPPRESS STATEMENTS MADE

BY APPLICANT TO BLANCHETT OR WILLIAMS AS HEARSAY OR

OPINION TESTIMONY

In the second allegation, he contends that counsel failed to make a pretrial motion to
suppress the testimony of Donna Blanchett or John Michael Williams regarding statements
allegedly made to them by the applicant as hearsay or opinion testimony. These specific
allegattons are more fully addressed in allegations 4,5,6,7,8,9,11 below. Counsel Stitely
indicated that he did not do so because they were statements by the Applicant himself to others
and were admissible as not hearsay. He did not think a pretrial motion was appropriate or

necessary.
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This Court finds that the Applicant has failed to show deficient performance in the failure
to make a pretrial motion to suppress the Applicant’s own statements to others as hearsay. See
Rule 801. This Court further notes that these types of objections to statements and declarations
are generally addressed during a trial rather than in pretrial motions. See State v. Floyd, 295 §.C.
518, 520, 369 S.E.2d 842, 843 (1988) (“[R]ulings in limine do not constitute final determinations
on admissibility of evidence.”).

FAILED TO MAKE PRETIAL MOTION TO SUPPRESS WEAPON
FROM RESIDENCE OR PHOTOS OF SEIZURE

In his third allegation, he contends that counsel failed to make a pretrial motion to
suppress the weapon seized from the residence or photographs or testimony regarding this. The
record reveals that the Applicant’s defense was self-defense to the charge. He received an
instruction on self-defense. Tr.p. 544-548. The trial court also charged defense of habitation,
Tr.p. 548-549.

Counsel Stitely testified that since this was a self-defense case, he did not see a need to
suppress the evidence concerning the weapon in the case. Further, the Applicant has not
indicated an appropriate objection that could have been made to suppress the weapon either
during pretrial or otherwise. The evidence revealed the Applicant was arrested after he came out
of a crawl space underneath a trailer belonging to Donna Blanchett near the crime scene. Tr.p.
321-322. Evidence was that a protective sweep was done at the crawl space to make sure no one
else was in there. Among other items, a revolver and casings were recovered in the crawl space.

Tr.p. 323-324.1 The revolver was introduced as State Exhibit 41. Tr.p. 335, Photographs were

1 “The exigent circumstances doctrine provides an exception to the Fourth Amendment[']s
protection against warrantless searches, but only where, from an objective standard, a compelling
need for official action and no time to secure a warrant exists.” State v. Counts, 413 S.C. 153,
163, 776 S.E.2d 59, 65 (2015); State_ v. Abdullah, 357 S.C, 344, 351, 592 S.E.2d 344, 348
(Ct.App.2004); see State v. Brown, 289 S.C. 581, 587, 347 S.E.2d 882, 886 (1986)
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similarly introduce concerning the weapon without objection. Tr.p. 325. State Exhibits 4,5. 31
(photographs of gun in crawl space -introduced without objection).
The Applicant has failed to articulate a basis for a valid objection to the admission of the

revolver. See Emery v. Johnson, 139 F.3d 191, 198 (5th Cir. 1997) (a futile or meritless

objection cannot be grounds for a finding of deficient performance). Counsel stated that based
upon their defense of self-defense there was no need to suppress which articulate an informed
strategic reason for not objecting. As counsel declared in his opening statement: “my client had
to shoot. No how. Mr. Geisendorff pulled the trigger, There is no how. It was a .22 caliber
revolver. You will learn about it. This is why we are here.” Tr.p. 162, 1. 16-20). Counsel plainly
opened the door in this statement to the admission of the weapon, further evidencing the strategic
decision. Cf. State v. Williams, 430 S.C. 136, 149, 844 S.E.2d 57, 64 (2020) (“It is firmly
established that otherwise inadmissible evidence may be properly admitted when opposing

counsel opens the door to that evidence.” citing Bowman v. State, 422 S.C. 19, 40, 809 S.E.2d

232, 243 (2018) (quoting State v. Page, 378 S.C. 476, 482, 663 S.E.2d 357, 360 (Ct. App.
2008)).

This Court finds that the Applicant has failed to prove deficient performance. when
counsel articulates a valid reason for employing a certain strategy, such conduct will not be

deemed ineffective assistance of counsel, Caprood v, State, 338 S,C. 103, 110, 525 S.E.2d 514,

(acknowledging the exigent circumstances doctrine as an exception to the warrant requirement).
“For instance, a warrantless search is justified under the exigent circumstances doctrine to
prevent a suspect from fleeing or where there is a risk of danger to police or others inside or
outside a dwelling.” Abdullah, 357 S.C. at 351, 592 S.E.2d at 348 (citing Minnesota v, Olson,
495 1.8, 91, 100, 110 8.Ct. 1684, 109 L.Ed.2d 85 (1990)).

“In such circumstances, a protective sweep of the premises may be permitted.” Id. (citing
Maryland v. Buie, 494 U.S. 325, 337, 110 S.Ct. 1093, 108 L.Ed.2d 276 (1990)). “A ‘protective
sweep’ is a quick and limited search of the premises, incident to an arrest and conducted to
protect the safety of police officers or others.” Maryland v. Buie, 494 U.8. 325, 327, 110 S.Ct.
1093, 108 L.Ed.2d 276 (1990).
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517 (2000). Watson v. State, 370 S.C. 68, 634 S.E.2d 642 (2006) (finding trial counsel had

articulated a valid strategy for not objecting to the corroborative and impermissible hearsay
where counsel reasonably believed that objecting to the corroborative testimony could lead to the
introduction of more damaging evidence). Similarly, the Applicant has failed to articulate a basis
for the objection. Sixth amendment prejudice has not been shown under Strickland.

FAILED TO OBJECT TO WILLIAMS TESTIMONY ON APPLICANT’S
STATEMENTS OVER THE PHONE

In his fourth allegation, he asserts that counsel was ineffective in failing to object to
certain statements the Applicant purportedly made in a telephone call to Micheal Williams. To
place in context, there was a series of telephone calls made by the Applicant to Michael
Williams, a neighbor who was with the co-worker and victim Bobby Christofoli prior to the
eventual confrontation and fatal shooting by Applicant fateful shooting. These calls related the
state of mind and intent of the Applicant, as well as Williams and Christofoli, and was part of the
res gestae of the eventual shooting. This Court must conclude that the Applicant has failed to
prove either deficient performance or prejudice related to the individual statements.

In his initial assertion, he failed to object to testimony by John Michael Williams
regarding statements allegedly made by applicant over the phone (p.189, Line 1-7), and
testimony that he (John Michael Williams) “could tell he had been drinking” and “he wanted to
fight.” Counsel testified in hindsight that he could have objected to the part of the sentence using
the phrase “state of mind,” but not to Williams’s opinion that Applicant had been drinking. It has
been held that a lay witness may testify as to whether, in his opinion, a person was drunk or

sober on a given occasion on which the witness observed the person. State v. Ramey, 221 5.C.

10, 68 S.E.2d 634 (1952); State v. Horton, 359 S.C. 555, 598 S.E.2d 279 (Ct. App. 2004).

However, even if allegedly deficient, prejudice under the Sixth Amendment has not been shown
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because there was other independent and direct evidence that applicant had been drinking that
day. (Testimony of Donna Blanchette that Applicant was drinking Corona and vodka prior to and
during his telephone call to Williams), Tr.p. 234-238).

In his next specification, Applicant complains about the failure to object to Williams’s
impressions in the calls about that “he wanted to fight,” Tr.p. 189, 1. 7-8 and p. 192,1. 12. In
context, Williams connected these impressions that he thought Applicant wanted to fight
possibly from what occurred the night before because of what Williams said about Applicant’s
girlfriend Donna Blanchett being a bad mother, which had immediately caused the Applicant to
get angry and resulted in causing Williams to throw a beer at him that night. Tr.p. 184-185. On
this day, Applicant made the calls from Donna’s cell phone. Applicant had indicated in the call
prior to the challenged comment, “he told me whenever I come home, I needed to come up to the
house and fucking see him” and Williams indicated he was not going up there. Tr.p. 189, 1. 1-2.
Counsel did not object to these commients.

The admission of testimony which is a conclusion or opinion, and the foundation required
for its receipt, rest largely in the trial judge's discretion. State v. Watkins, 259 S.C. 185, 191
S.E.2d 135 (1972), judgment vacated on other grounds, 413 U.S. 905, 93 S. Ct. 3053, 37 L. Ed.
2d 1016 (1973); Bakala v. Bakala, 352 S.C. 612, 576 S.E.2d 156 (2003). The trial judge should
seek to determine the basis for lay opinion testimony before excluding the evidence. State v.
Bottoms, 260 S.C. 187, 195 S.E.2d 116 (1973).

A witness may not testify to a matter unless evidence is introduced sufficiently to support

a finding the witness has personal knowledge of the matter. Rule 602, SCRE; State v. Williams,

321 S.C. 455, 469 S.E.2d 49 (1996). As noted above, the opinion or inference of a lay witness is
admissible if it is: (a) rationally based on the perception of the witness, (b) helpful to the

determination of a fact in issue, and (c) does not require special knowledge; this is the showing a
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proponent of the testimony must make. Rule 701, SCRE; State v. Williams, 321 S.C. 455, 469

S.E.2d 49 (1996).
The term “fact” and “opinion” denote merely a difference of degree of concreteness of

description. State v. Williams, 321 S.C. 455, 469 S.E.2d 49 (1996). Some statements are not

mere opinions but are impressions drawn from collected, observed facts. State v, Williams, 321
8.C. 455, 469 S.E.2d 49 (1996). A natural inference based on stated facts is not opinion

evidence. State v. Williams, 321 S.C. 455, 469 8.E.2d 49 (1996). Where the distinction between

fact and opinion is blurred, it is often best to leave the matter to the discretion of the trial judge.

State v. Williams, 321 S.C. 455, 469 S.E.2d 49 (1996). See also Gulledge v. McLaughlin, 328

S.C. 504, 492 S.E.2d 816 (Ct. App. 1997) (applying these rules in a civil case and outlining cases
excluding the opinion of an investigating officer in automobile accident cases). See Shiver v.
State, 564 So. 2d 1158, 1160 (Fla. 1st DCA 1990) (opinion testimony that a person was angry,
threating, or “pretty mad” was admissible).

This Court does not find counsel deficient in failing to object to the introduction of the
impressions of the Applicant “ready to fight” during the telephone call. As above, these were
part of the res gestae and observations of his behavior leading up to the confrontation because it
established Willimas understanding of what he was addressing and the reactions to it in his own
state of mind. However, Sixth Amendment prejudice has not been shown due to the evidence
from the Donna describing the demeanor of the Applicant and her testimony that Applicant was
out in the yard with the gun and attempting to draw Williams into the yard, yelling and cussing.
Tr.p. 236-248.

The In the next specification, he asserts that counsel also failed to object to leading
questions by the solicitor and hearsay or opinion testimony that Applicant was intoxicated and

angry. (Tr.p. 193, Line 1-9). The exact question was “Did he appear intoxicated to you?” at a
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time in another call when Applicant was demanding to know where he was at? Tr.p. 193, L. 3-4.
Counsel Stitely stately testified that he disagreed that this was a leading question, which he
compared with a possible leading question to be “was not the Applicant intoxicated.” Accord,
See State v. Tyner, 273 S.C. 646, 258 S.E.2d 559 (1979) (question propounded by soliciter, “Did
you ever have any difficulty communicating with [defendant] or he with you?” was not a leading

question inasmuch as it did not suggest the desired answer); State v. McHoney, 344 S.C. 85, 99,

544 S.E.2d 30, 37 (2001).

Ordinarily, leading questions should not be used on direct examination except as
necessary to develop the witness’s testimony. Rule 611(c), SCRE.2 Nevertheless, this Court
must conclude that the failure to object to leading questions is normally resolved as trial strategy

and not to be second guessed by courts. See Burnett v. Collins, 982 F.2d 922, 930 (5th Cir.

1993) (“Bumett does not point out any specific instances and explain how those instances likely
would have resulted in a different trial outcome. It appears that the leading questions could have
been simply rephrased. In any event, assuming there were instances where objections should
have been made, Burnett has failed to show how they likely prejudiced his defense.”); United

States v. Bosch, 914 F.2d 1239, 1246 (9th Cir. 1990) (rejecting ineffective assistance claim:

“Bosch, however, does not maintain that any of this testimony would not have been admissible
had it been elicited through nonleading questions.”). This specification for the reasons forth

herein and with the earlier discussion must be denied because neither deficient performance nor

2 The law gives the trial judge wide discretion when ruling on an objection to a question on the
ground that it is leading, State v. Goolsby, 275 8.C. 110, 268 S.E.2d 31, cert. denied, 449 U.S.
1037, 101 S.Ct. 616, 66 L.Ed.2d 500 (1980). A case will rarely be reversed in an appeal on the
ground that the trial judge permitted leading questions, and then only if there has been a clear
abuse of discretion resulting in prejudice to the objecting party. Belue v. City of Greenville, 226
S.C. 192, 84 S5.E.2d 631 (1954); State v. Lvles, 210 S.C. 87, 41 S.E.2d 625 (1947). State v. Hale
284 S.C. 348, 351, 326 S.E.2d 418, 420 (Ct. App. 1985).
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prejudice has been shown.

In his next specification under this ground, he contends that counsel should have objected
to the alleged hearsay statement by Applicant when Williams had arrived after he saw Applicant
in the yard hollering and cussing and got out of his truck and heard the Applicant state: “hey
motherfucker, Hey bitch. What are you doing? He was constantly cussing.” Tr.p. 193, 1. 20. First,
this was not hearsay as not for the truth of the matter asserted. Second, it was the Applicant’s
testimony and admissible either under SCRE Rule 801(d)(2) (admission by part-opponent) or
Rule 803(3) (evidence of Applicant’s state of mind). The Applicant has failed to show either
deficient performance or prejudice by the failure to object. See Sheppard_v. State, 357 S.C. 646,
594 S.E.2d 462 (2004) (statement of defendant's intent to kill a police officer if an officer
attempted to arrest him was admissible, in prosecution for murder, under hearsay exception for
declarations of state of mind).

In the next specification, he contends counsel failed to object to a leading question by the
solicitor about perceiving statements he heard the applicant saying as “an invitation to come up
to his yard and fight” and hearsay (p.194, Line 4) and again regarding another phone call made
by applicant (p.196, Line 23 to p.197, Line 6). The particular alleged leading question was “do
you perceive those an invitation to come up to his yard and fight?”” and the response was yes,
because he was calling me (Williams) a “motherfucker” which was a follow-up to evidence of
Applicant hollering and fussing in the yard. For the similar reasons stated above, the failure to
object by counsel was neither deficient nor prejudicial.

The final specification in this allegation was regarding another telephone call. Tr.p. 196-
197. This related to a call from the Applicant after the victim went up the road and spoke with
the victim, trying to get him to be quiet. Counsel additional thought, among other things, this was

a statement against interest. In this phone call the Applicant asked Williams “why you send your

15 of 38





bitch up here? Why don’t you be a man and come up here? Why you send your bitch up here. 1
said I did not send him up there. He come up on his own.” The prosecutor asked:” was that
perceived by you as an indication to go over there and fight?” and the response was “yeah.” Tr.p.
197, 1. 4-5. Counsel Stitely indicated that he did not see that this was a leading question. The
Applicant failed to show deficient performance or prejudice as this this assertion. See, Burnett v.

Collins, 982 F.2d 922, 930 (5th Cir. 1993); State v. Tyner, 273 S.C., 646, 258 S.E.2d 559 (1979).

FAILED TO OBJECT LEADING QUESTION RE: RUN OR LUNGE AT
DEFENDANT. Tr. 201

In his fifth allegation in the amended applicant, the Applicant asserts counsel was
ineffective in failing to object to a leading question by the solicitor asking if Mr. Williams saw
the applicant “run at the defendant” or “lunge at the defendant” (p.201, Line 2-6). The allegation
is actually factually incorrect because the question related to the victim running or lunging at the
Applicant;

Q. Prior to hearing the muzzle blast, did you see Bobby run at the defendant?

A, No, sir.

Q Did you see him lunge at the defendant?

A. No, sir.

Tr.p. 201, 1. 2-6. The factual basis of his allegation is without support.
Alternately, Counsel Stitely indicated that he did not see this as a leading question.

Accord State v. Tyner, supra. This Court agrees that counsel was not deficient in failing to

object to the non-leading question. He failed to show deficiency or prejudice under Strickland by
his failure to object.
FAILED TO OBJECT TO LEADING QUESTIONS/HEARSAY/OPINION

TESTIMONY BY WILLIAMS Tr. 203 - ANGRY DRUNK AND WANTED
TO FIGHT
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In his sixth allegation in his amended application, he contends counsel was ineffective in
failing to object to leading questions and to hearsay and opinion testimony by John Michael
Williams regarding statements allegedly made by applicant over the phone (p.203, Line 6-14),
and testimony that he (John Michael Williams) could tell applicant was angry, drunk, and wanted
to fight. The relates to another call at 7:43 pm. In this matter the question asked was “what was
the call in reference to? This is plainly not a leading question. Tyner. Counsel] had no basis to
object. In response, Williams declared:

A. Same thing. Wanting to know why 1 didn’t come up and fight. Why you send
your bitch up here to fight for you?

Does he still appear angry?
Yes.
Does he still appear drunk?

Yes.

oo O L

And he still wants to fight?

A. Yes, sir.

Tr.p. 203, 1. 6-14.

Counsel Stitely also opined that these are also Williams’s present sense impressions from
his statements with Applicant under Rule 803(1). However, it also includes the Applicant’s
statement against interest in wanting Williams to come fight him. Rule 803(b)(3) and admission
of party under Rule 803(d)(2). This is not deficient performance. The Applicant has failed to
show either deficient performance or prejudice by his failure to object.

FAILED TO OBJECT TO LEADING QUESTION WILLIAMS ON
WHETHER APPLICANT YELLED FOR HELP OR TO CALL 911, Tr. 204

In his seventh amended allegation, he claims counsel was ineffective when he failed to

object to a leading question by the solicitor asking if Williams heard the applicant “yell for help,
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or stay back, or somebody call 911” (p.204, Line 6-8). As noted in the opening statement of
defense counsel, they were claiming self-defense in this case. The particular question asked was:
“Did you ever hear him (Applicant) yell for help or stay back or somebody call 911 or anything
of that nature?” Tr.p. 204, 1. 6-7. Counsel Stitely opined that this was not a leading question.
This Court must conclude that the Applicant failed to deficient performance and prejudice. See

Tyner, supra. Also United States v. Bosch, 914 F.2d 1239, 1246 (9th Cir. 1990) (rejecting

ineffective assistance claim; “Bosch, however, does not maintain that any of this testimony
would not have been admissible had it been elicited through nonleading questions.”).

FAILED TO OBJECT TO LEADING QUESTION WHETHER APPLICANT
CALLED WILLIAMS “PUNK [PUSS] ASS BITCH” Tr. 208-209

In the eighth amended allegation, he contends counsel was ineffective when he failed to
object to a leading question by the solicitor asking if John Michael Williams recalled the
applicant calling him “a punk ass bitch” and “puss ass bitch” and also failed to object based on
the basis of hearsay and relevance (p.208, Line 22 to p.209, Line 9). Counsel confirmed he did
not object to the question to the statements by the Applicant to Williams. These statements were
made by the Applicant directly to Williams while in the yard.

First, these statements are not hearsay as there are not for the truth of the matter asserted.
SCRE Rule 801. Second the comments by the Applicant are plainly relevant as part of the res
gestae of the event leading up to the shooting in setting a full presentation of the event and the
relationship of the parties at that time. “Evidence is relevant and admissible if it tends to
establish or make more or less probable the matter in controversy.” State v. Wiles, 383 8.C. 151,
158, 679 S.E.2d 172, 176 (2009) (citing Rules 401 & 402, SCRE). “The res gestae theory
recognizes evidence of other bad acts may be an integral part of the crime with which the

defendant is charged or may be needed to aid the fact finder in understanding the context in
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which the crime occurred.” State v. King, 334 S.C. 504, 512, 514 S.E.2d 578, 582 (1999). “The
evidence admitted must logically relate to the crime with which the defendant has been charged.”
Wiles, 383 S.C. at 158, 679 S.E.2d at 176.

One of the accepted bases for the admissibility of evidence of other crimes
arises when such evidence furnishes part of the context of the crime or is
necessary to a full presentation of the case, or is so intimately connected with and
explanatory of the crime charged against the defendant and is so much a part of
the setting of the case and its environment that its proof is appropriate in order to
complete the story of the crime on trial by proving its immediate context or the
res gestae or the uncharged offense is so linked together in point of time and
circumstances with the crime charged that one cannot be fully shown without
proving the other ... [and is thus] part of the res gestae of the crime charged. And
where evidence is admissible to provide this full presentation of the offense,
[t]here is no reason to fragmentize the event under inquiry by suppressing parts of
the res gestae.

State v, Adams, 322 S.C. 114, 122, 470 S.E.2d 366, 370-71 (1996) (alterations in original}

(internal quotation marks omitted), overruled on other grounds by State v. Giles, 407 S.C. 14,
754 S.E.2d 261 (2014). “When evidence is admissible to provide this full presentation of the
offense, there is no reason to fragmentize the event under inquiry by suppressing parts of the res

gestae.” State v. Preslar, 364 S.C. 466, 474, 613 S.E.2d 381, 385 (Ct.App.2005) **736 (internal

quotation marks omitted). Under this theory, the temporal proximity of the prior bad act should

be closely related to the charged crime. State v. Owens, 346 S.C. 637, 652, 552 S.E.2d 745, 753

(2001).

This Court must conclude that the Applicant has failed to show deficient performance
related to this allegation as to either a leading question, hearsay, or relevance. More clearly, the
Applicant has failed to show Sixth Amendment prejudice. There is no reasonable probability that
the result of the proceeding would have been different had the question been objected to as
leading. See Burnett v. Collins, 982 F.2d 922, 930 (5th Cir. 1993) (“Burnett does not point out

any specific instances and explain how those instances likely would have resulted in a different
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trial outcome. It appears that the leading questions could have been simply rephrased. In any
event, assuming there were instances where objections should have been made, Burnett has
failed to show how they likely prejudiced his defense.”).

FAILED TO OBJECT TO DONNA BLANCHETT STATING APPLICANT
“HAD A BEAD” “TAKE THEM OUT ANYTIME” Tr. 241

In his ninth amended allegation, he contends that counsel was ineffective in failing to
object to hearsay testimony from Donna Blanchett (p..241, Line 21-23) where she testified that
the applicant stated to her that he “had a bead” on the victim and John Michael Williams and
“could take them out at any time.” This Court finds that he has failed to prove either deficient
performance or prejudice as to this allegation.

The record reflects that Blanchett’s testimony was in response to a question “what
happened next?” Tr.p. 240, 1. 19. Blanchett then describes that the Applicant returned to the
house after the earlier verbal altercation with the victim who was trying to get Applicant from
screaming. She described how the Applicant returned and laid his gun on some clothes on the
step and she took the gun into the bedroom trying to hide it from the victim. She stated that
Applicant then called her a bitch and asked her what she had done with his gun. She said he got
the gun after she told him where it was and left. She was initially not sure where he went. He
indicated he was in the woods later and getting scratched up and then got off the phone, but later
called several other times. She stated he had the gun, vodka, and a blanket with him. Tr.p. 240-
241.

. .. then the last time he called was when he told me he had, he could see them

and they were talking about him and that he had a bead on them and could take

them out at any time..

Tr.p. 241, 1. 21-23, p. 242, 1. 24- p. 243, 1.1. She interpreted it to mean that he was aiming at

Williams and the victim. Tr.p. 243. She stated she went up to where Williams and the victim
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were talking and they indicated they were discussing work. While she was walking back up the
road, the Applicant came out of the woods and he wanted to know what they were talking about
and she told him work. She stated Applicant immediately started cussing. She stated while
Applicant was yelling, the victim walked up the road to her and the Applicant in response. She
claimed she next heard Applicant say the word “gun” and she then ran. Tr.p. 246-247. When she
got back to the truck where Williams was about 10 seconds later, she heard more than on
gunshot, Tr.p. 247,

Counsel Stitely testified that the evidence about the “bead on them” did not bother him or
suggest an available objection because it did not hurt his position on self-defense because the
victim then later came down the road where the fatal incident occurred.

This Court does not find the evidence of the Applicant’s statement to Blanchett about
having a “bead” on the victim and Williams to be inadmissible as hearsay. As stated above, it is
the Applicant’s own statement and clearly is and not hearsay under Rule 801(d)(2) and a
statement against interest under Rule 804((b)(3). Further, there is an evident strategic reason for
the Applicant as seen by counsel to allow the evidence to come in because it aids the defense to
set out the possibility that the victim then was the aggressor and not the Applicant when he came
upon the Applicant from the truck. In addition to not proving deficient performance for those
various legal and strategic reasons, the Applicant has failed to show Sixth Amendment prejudice
if he would have made a hearsay objection. This assertion must be denied.

FAILED TO OBJECT TO CHAIN OF CUSTODY OF BALLISTIC
EVIDENCE Tr. 257

In the tenth amended allegation, he contends that counsel was ineffective in failing to
object to the chain of custody regarding SLED testing of ballistics evidence (p.257, Line 10).

The record reflects that defense counsel waived the requirement of the State to prove at trial the
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chain of custody and stipulated to the chain. Tr.p. 257, 1. 10-25. The record reflected that the gun
was seized from the crawl space and that he admitted it was weapon. Tr.p. 325-326. The record
also reflected that nine shell casings were in the firearm. Tr.p. 324, 326-327, 336. All nine
casings indicated it had been fired. Tr.p. 328-329, The shell casings were packed together as
State Exhibit 49. The exhibit was then submitted to the Sheriff’s evidence room. Tr.p. 337-338.
During the autopsy, the four projectiles from the victim were recovered. Tr.p. 340-341, They
were also submitted to the sheriff’s evidence room and then transported to SLED for ballistic
comparison. Tr.p. 341, SLED ballistics expert James Green described his role in the chain of
custody concerning their markings when items are received. Tr.p. 413-414. He testified that the 4
projectiles he received were fired from the weapon seized in the crawl apace. Tr.p. 420.

Counsel testified that Applicant had admitted doing the shooting with the weapon. As he
stated the issue was why he did shooting, not who did the shooting. Further, the Applicant
presented no evidence in the PCR hearing that there was an issue with the actual chain of
custody from seizure to the testing and presentation in court. Since the defense stipulated to the
chain, the State was not required to place the chain on the record at the trial. As noted by the
prosecutor, in light of the stipulation then released the additional witnesses to the chain of
custody on the expressed agreement of defense counsel. Tr.p. 257, 1. 22-25.

This Court must find that the Applicant has failed in his burden of proof to show deficient
performance or prejudice concerning the chain of custody that would have required reasonable
counsel to object and require suppression of the bailistic evidence. The Applicant failed to show
any breaks in the chain for the weapon or other ballistics before this Court, It must be noted that

seized weapon is a non-fungible item and does not require a strict chain of custody.’ This

3 While the chain of custody requirement is strict where fungible evidence is involved, where
the issue is the admissibility of non-fungible evidence—that is, evidence that is unique and
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allegation must be dismissed where Applicant has failed to show deficient performance or
prejudice due to counsel’s stipulation of the chain of custody.

FAILED TO OBJECT TO SABBAGHA TESTIMONY ABOUT
STATEMENTS MADE BY VICTIM AS HEARSAY. Tr. 292-293.

In the eleventh amended allegation, the Applicant contends that counsel was ineffective
in failing to object to hearsay testimony from Theresa Sabbagha regarding statements made by
the victim (p.292, Line 6-8, p.293, Line 13-17). Ms. Sabbagha was the victim’s girlfriend. The
record reflects that she received a call from the victim around 6:45 pm because they had plans to
go out to eat that night. He indicated to her that he was intending to run Mike Williams home.
Later, she received a call at around 8:21 from the victim who was at Mike Williams’ house. Tr.p.
291. She thought the he was urgent about her coming and picking him up which was very
unusual. Tr.p. 291-292.

As to the challenged evidence, she was asked whether or not there was any stress in his
voice and she responded: “Very stressed. Didn’t want me to ask any questions. Told me to leave
our special needs child at home. Don’t bring her. Just hurry. Come quickly.” Tr.p. 292, 1. 6-8.
She indicated she was not able to have a detailed conversation with the victim. She repeated
when asked where she was supposed to pick Mike up:

All Bobby told me was quick, leave the baby at the house with the nurse (who had

Jjust left). Come quick. Don’t ask no questions. [ kept trying to ask him questions.

I kept trying to say what’s wrong? Where’s your truck? And he said just come
quick. I need you to hurry. Don’t bring the baby... to Mike’s house.

identifiable—the establishment of a strict chain of custody is not required: If the offered item

possesses characteristics which are fairly unique and readily identifiable, and if the substance of

which the item is composed is relatively impervious to change, the trial court is viewed as having

broad discretion to admit merely on the basis of testimony that the item is the one in question and

is in a substantially unchanged condition. State v. Glenn, 328 S.C. 300, 305-306, 492 S.E.2d

393, 395 (Ct.App.1997); State v. Freiburger, 366 S.C. 125, 134, 620 S.E.2d 737, 74142 (20053).
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Tr.p. 293, 1. 13-17,

Counsel testified that he did not object to the challenged statements because they were
not for the truth of the matters asserted and therefore were not hearsay. See SCRE Rule 801. He
stated that he did not see anything that he would have objected. This Court agrees that his request
to pick him up, without more is not objectionable. As noted above, her perception that he was
stressed based upon his voice was not inadmissible. SCRE Rule 803(3) (state of mind exception).
“Qur supreme court has held that ‘while the present state of the declarant's mind is admissible as

an exception to hearsay, the reason for the declarant's state of mind is not.”” State v. Garcia, 334

S.C. 71, 76, 512 S.E.2d 507, 509 (1999); State v. Daise, 421 S.C. 442, 460, 807 S.E.2d 710, 719
(Ct. App. 2017). Assuming arguendo that counsel was deficient and should have objected that it
was improperly admitted, the Applicant has failed to show that had an objection been made,
there is a reasonable probability that the result of the trial would have been different.

FAILED TO REQUEST VOLUNTARY MANSLAUGHTER INSTRUCTION

In his twelfth allegation, the Applicant contends that counsel was deficient in failing to
request a lesser included offense charge of voluntary manslaughter. (p.464, Line 12). The record
shows during the charge conference that counsel Stitely advised the trial judge that they were not
requesting a voluntary manslaughter charge. Tr.p. 464, 1. 9-13. Counsel then confirmed the
judge’s inquiry about whether it was “a strategic decision you’re making with your client’s
agreement?” Tr.p. 464, 1. 14-15. Counsel confirmed it was and that it was not their position (that
it was voluntary manslaughter). Tr.p. 464, 1. 16-17. At that point, the prosecutor indicated that
they were going to review the matter to determine whether or not the State wanted to request an
instruction on voluntary manslaughter, Tr.p. 464, 1. 18-22. Subsequently, the prosecutor said that
they did not oppose and were not requesting a voluntary manslaughter instruction. Tr.p. 495, 1. 1-

10.
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Counsel testified that he intentionally did not request an instruction on voluntary
manslaughter. He believed that the case for the defense was to argue it was self-defense only.
Stitely believe as a matter of strategy it was inconsistent to argue that it is self-defense, but if not
voluntary manslaughter to the jury. He also noted that that they had not been interested in a plea
for voluntary manslaughter. The Applicant testified that counsel did discuss voluntary
manslaughter with counsel and that the best strategic course was all or nothing — self-defense or
murder. Geisendorff indicated that counsel was confident that they would win with this strategy.

The record reflects that the defense had a theory on self-defense that it initially laid out

before the Judge Griffith in the immunity hearing. See Final Anders Brief of Appellant, p. 3-5. It

included the fact that Williams witnessed Christofoli walk down the road to the Applicant and
they had gotten back into it and heard Christofoli arguing with the victim and then he heard the
victim say: “well, big boy, if you’re gonna pull it out, you better use it” and then he heard four
gunshots. Tr.p. 69-71, 89, 198-200. Williams had indicated that the victim had said something to
the Applicant like “come out in the dirt road and we’ll fight like a man,” but did not recall telling
Detective Stoner he was going to F him up. Tr.p. 217. Williams had agreed that they had had
stopped the discussion with the Applicant earlier afier Blanchett had told them to leave. Williams
further stated after around 10 minutes later, he told Bobby to leave it alone and let the Applicant
pass out, but Bobby did not do that and went down the road to again confront the Applicant
knowing he had a gun. Tr.p. 219. Williams confirmed that if the victim said come over here so |
can beat your ass like a man and I am going to F you up, that his intenttons are to fight. Tr.p.
223. See Tr.p. 221-222. In Blanchett’s statement, she apparently used phrases such as Bobby
walked down the road and was egging Billy on (Trp. 262-263, 271) or the Bobby was running
his mouth again and came up the road toward Billy (Tr.p. 263, 1. 11-15).

As reflected in the immunity argument and closing argument it was the Applicant’s
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position at trial that Christofoli went up the road on multiple occasions threatening the Applicant
who then eventually showed him the gun. He claimed that he returns on the road again after he
consumes more beer and returns to confront the Applicant and is told by Blanchett that he had to
leave. The victim leaves, but then returns again and then confronts the Applicant again. The
Applicant claims that the victim was the primary aggressor on the last two occasions.

This Court finds that the Applicant has failed to prove deficient performance by the
failure to request the instruction on voluntary manslaughter. This was an informed strategic
decision agreed to by the Applicant. When counsel articulates a strategy, it is measured under an
objective standard of reasonableness. Ingle v, State, 348 S.C. 467, 470, 560 S.E.2d 401, 402
(2002). “[S]trategic choices made after thorough investigation of law and facts relevant to
plausible options are virtually unchallengeable; and strategic choices made after less than
complete investigation are reasonable precisely to the extent that reasonable professional
judgments support the limitations on investigation.” Strickland, 466 U.S. at 691, 104 5.Ct. 2052.

In Abney v. State, 408 S.C. 41, 47, 757 S.E.2d 544, 547 (Ct. App. 2014), the Court addressed for

the first time a similar situation where counsel made a special decision to not request a lesser
included offense instruction that may have been available. The Court adopted that following
language wherein it cited the Supreme Court of Mississippi as stating that *[t]rial counsel's
decision not to submit lesser offense instructions, while it turned out to be unsuccessful, was
appropriate trial strategy, and thus beyond the realm of serious consideration on a claim of
ineffective assistance of counsel.” The Abney decision concurred at that time with other states
that had determined whether failing to ask for a jury charge on a lesser included offense is a valid
trial strategy. Alabama, Georgia, and Utah all found refusing to ask for a charge on a lesser

included offense could be a reasonable trial strategy. See Harbin v. State, 14 So.3d 898, 909

(Ala.Crim.App.2008), Ojemuyiwa v. State, 285 Ga.App. 617, 647 S.E.2d 598, 605 (2007);
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Havard v, State, 928 So0.2d 771, 791 (Miss.2006).

In State v. Starnes, 388 S.C. 590, 599, 698 S.E.2d 604, 609 (2010), the Supreme Court
reiterated “that evidence of self-defense and voluntary manslaughter may coexist and that a
charge on self-defense and voluntary manslaughter may be warranted,” in a murder prosecution

citing State v. Gilliam, 296 S.C. 395, 373 S.E.2d 596 (1988) (holding the evidence supported

both a self-defense charge and a voluntary manslaughter charge). The Court emphasized self-
defense and voluntary manslaughter are not mutually exclusive and had there been evidence to
support a finding of heat of passion upon sufficient legal provocation, Starnes would have been
entitled to a voluntary manslaughter charge.

Here, the decision by counsel Stitely, agreed to by his client, was a sound strategic
decision. He was aware he could have requested it but was of the opinion that his best chance for
acquittal was to forego a potential manslaughter instruction. Generally, it is objectively
reasonable for trial counsel to make an informed decision on whether to proceed with a particular

strategy that has the potential for a double-edged outcome. See Mejia v. Davis, 906 F.3d 307,

316 (5th Cir. 2018) (informed decision to forego a lesser-included offense instruction when
defendant was entitled to same where defense pursuing a self-defense acquittal). Counsel's
decision to request a lesser included offense instruction is the type of strategic decision which is
“virtually unchallengeable” in a collateral proceeding and courts have recognized that counsel's
choice not to request an instruction is a matter of strategy and subject to reasonable debate. See

Druery v. Thaler, 647 F.3d 535, 53940 (5th Cir. 2011). Such a decision is properly classified as

a matter of tactics and strategy because a lesser included offense instruction may increase the
chance of a conviction on some charge, while foregoing it could lead to a complete acquittal.

Mejia v. Davis, 906 F.3d 307, 316 (5th Cir. 2018); Adams v. Bertrand, 453 F.3d 428, 435-36

(7th Cir. 2006); see also Riley v. Lockhart, 726 F.2d 421, 423 (8th Cir.1984) (per curiam)
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(rejecting a habeas petitioner's claim of ineffective assistance by pursuing an “all-or-nothing”
approach because there was no evidence to indicate the client's “disagree[ment] with this tactical
decision™). Trial counsel's decision not to seek an instruction on voluntary manslaughter was also
consistent with the petitioner's asserted claim of self-defense. Trial counsel may have reasonably
decided not to argue inconsistent theories of defense and to seek an outright acquittal on a self-

defense theory. See Lewis v. Russell, 42 F, App'x. 809, 810-11 (6th Cir. 2002} (counsel's

decision not to request jury instruction on lesser-included offense of voluntary manslaughter in
murder trial constituted reasonable strategic decision consistent with goal to obtain a full
acquittal based on self-defense and did not constitute deficient performance).. Here, the record
contains sufficient evidence to demonstrate that counsel's strategic decisions fell within the wide

range of trial tactics that constitute reasonable assistance. Richards v. Quarterman, 566 F.3d 553,

564 (5th Cir. 2009). The Applicant has failed in his burden of proof.

FAILED TO OBJECT TO MALICE INSTRUCTION - LYING IN WAIT
AS EXPRESS MALICE

In his thirteenth allegation, the Applicant asserts that counsel should have objected to the
instruction on malice. (p.543, Line 10 to p.544, Line 17). In particular, he states that the charge
included an example of expressed malice by stating *“‘for example, lying in wait for a person or
any other acts of preparation showing the deed was within the defendant’s mind would be
expressed malice” (p.544, Line 7-10). He claims that since this example was so similar to facts
placed into evidence by the testimony of the witness Donna Blanchett (Tr.p. 241, Line 21-23)
that this charge elevated these facts and emphasized them to the jury. State v. Cheeks, 401 S.C.
322, 737 S.E.2d 480 (S.C. 2013). There was no objection to the charge by the defense. Tr.p.
551-552.

During the trial, the following instruction was given on malice:
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Malice of forethought may be expressed or inferred. These terms expressed and
inferred do not mean different kinds of malice but different ways in which they
may be shown to exist. That is either by direct evidence or by inference from the
facts and circumstances that are proven. Expressed malice is shown when a
person speaks words which express hatred or ill will for another or when the
person prepared beforehand to do the act which was later accomplished. For
example, lying in wait for a person or any other acts of preparation showing
the deed was within the defendant's mind would be expressed malice.

Malice may be inferred from conduct showing a total disregard for human life. If

facts are proven beyond a reasonable doubt sufficient to raise an inference of

malice to your satisfaction, this inference would simply be an evidentiary fact you

could take into consideration along with all the other evidence in the case and

give it whatever weight, if any, you decide it should receive.

Tr.p. 534, 1. 24-p. 544,1. 17.

During the PCR hearing, counsel Stitely took issue with the concern about the lying in
wait instruction. He noted that it was in the standard charge book concerning malice. More
importantly, however, counsel indicated that this was not a “lying in wait’ situation. As he
credibly stated the death did not occur when the Applicant was in the woods and allegedly had a
bead on Williams and the victim. Instead, it occurred much later after a series of verbal
confrontations.

The Applicant relies upon State v. Cheeks, 401 S.C. 322, 737 S.E.2d 480 (S.C. 2013). In
Cheeks, the defendant objected in a drug possession case, to an “actual knowledge/strong
evidence” charge, arguing that it was a comment on the facts and the weight of those facts, and
that it nullifies or at least conflicts with the mere presence charge. The particular charge read:

mere presence at a scene where drugs are found is not enough to prove

possession. Actual knowledge of the presence of the erack cocaine is strong

evidence of a defendant's intent to control its disposition or use. The

defendant's knowledge and possession can be inferred when a substance is found

on property under the defendant's control. However, this inference is simply an

evidentiary fact to be taken into consideration by you along with other evidence in

this case and to be given the amount of weight you think it should have. Two or
more persons may have joint possession of a drug.
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State v. Cheeks, 401 S.C. 322, 327, 737 S.E.2d 480, 483 (2013) The Court found error in the

instruction, but found no prejudice in its use in the case because there was no evidence he was
merely present. The Court found that this charge both improperly weighed the evidence, and that
it largely negated the mere presence charge. The Court found this charge converts all persons
merely present who have actual knowledge of the drugs on the premises into possessors of that
drug. It agreed that this charge largely negates the mere presence charge, and erroneously
conveys that a mere permissible evidentiary inference is, instead, a proposition of law.

First, this case is distinguishable from Cheeks which did not address the “lying in wait
instruction on express malice. As counsel noted, this instruction was the general instruction on
malice given in South Carolina during that time frame which asserts that lying in weight is
evidence of express malice. There has been no decision by the South Carolina Supreme Court
that addresses error in the “lying in wait” instruction. In fact, the same “lying in wait” language

was given in the murder instruction in State v. Burdette, 427 S.C. 490, 832 S.E.2d 575 (2019),

but was not raised as an issue of error. See State v. Wilson, 115 S.C. 248, 105 S.E. 341, 342

(1920), overruled on other grounds by State v. Belcher, 385 §.C. 597, 685 S.E.2d 802 (2009)

(*Express malice’ is where one Kkills another, where the malice is evidenced and proved by
previous threats, old grudges, lying in wait, or by words showing an evil intent to do the act.”
For an ineffective assistance claim, the PCR court must “determine whether counsel was

ineffective at the time of the alleged error.” Pantovich v. State, 427 S.C. 555, 56263, 832 S.E.2d

596, 600 (2019), reh'g denied, (September 27, 2019). Thus, the court must consider the law as it
existed at the time of trial and “not as it has evolved today ....” Id. at 564, 832 S.E.2d at 601.

Accordingly, trial counsel will not be found deficient for failing “to be clairvoyant or anticipate

changes in the law ....” Gilmore v. State, 314 S.C. 4353, 457, 445 S.E.2d 454, 456 (1994),

overruled on other grounds by Brightman v. State, 336 S.C. 348, 520 S.E.2d 614 (1999);
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Chappell v. State, 429 S.C. 68, 75, 837 S.E.2d 496, 500 (Ct. App. 2019).

Further, this death did not occur based upon the Applicant “lying in wait.” As noted by
counsel, the shooting occurred after a series of subsequent verbal confrontations on the road after
the Applicant had come out of the woods. This was the focus of the defense and the focus of the
prosecution, not lying in wait and shooting the victim from the woods.

For the above reasoﬁs, this Court must conclude that counsel was not deficient in failing
to object to the “lying in wait” instruction. Further this Court concludes that Sixth Amendment
prejudice was not shown because there was other evidence of malice shown in the State’s case
and the factual circumstance of the woods incident was separated in time with the actual use of
the weapon.

FAJLED TO RETAIN PRIVATE INVESTIGATOR TO INTERVIEW OR
CRIME SCENE ANALYST

In his fourteenth amended allegation, he contends that counsel was ineffective in failing
to retain a private investigator to interview witnesses or experts regarding crime scene analysis to
assist in the defense. This Court must conclude that the Applicant has failed to prove deficient
performance or prejudice.

Counsel Stitely testified at the hearing that he did not hire a private investigator in this
case. He stated this was essentially case of good facts versus bad facts, Critically important, no
one other than the Applicant saw the actual shooting. Counsel was of the opinion that an
investigator would not have aided the defense.

“[Clriminal defense attorneys have a duty to conduct a reasonable investigation, which at
a minimum includes interviewing potential witnesses and making an independent investigation

of the facts and circumstances of the case,” Walker v. State, 397 S.C. 226,235, 723 S.E.2d

610,615 (Ct. App. 2012), overruled on other grounds, Walker v. State, 407 S.C. 400, 756 S.E.2d

31 of 38





144 (2014). “Failure to conduct an independent investigation does not constitute ineffective
assistance of counsel when the allegation is supported only by mere speculation as to result.”
Porter v. State, 368 S.C. 378, 385-86, 629 S.E.2d 353, 357 (2006). A claim of a failure to hire an
investigator is deficient absent a showing what the investigator would have found. Harvey v.
U.S., 850 F.2d 388, 402 (8% Cir. 1988). And a concrete reason for having an investigator must be
given before the denial of one by the court will create ineffectiveness. U.S. v. Smith, 893 F.2d

1573, 1580 (9th Cir. 1990); Rogers v. Gibson, 173 F.3d 1278, 1286-87 (10th Cir. 1999).

Here, the Applicant failed in his burden of proof to show that counsel was deficient in
failing to retain and investigator. The record convincing shows that counsel was fully aware of
the nature of the state’s case, possessed sufficient understanding of the ballistics that were
presented, as well as the other expert witnesses. The Applicant has also failed to prove Sixth
Amendment prejudice. This allegation must be dismissed.

FAILED TO REVIEW EVIDENCE WITH APPLICANT

In his fifteenth allegation, the Applicant contends that counsel was ineffective by failing
to properly review the evidence with applicant to prepare for trial. This Court must find credible
the testimony of counsel Stitely that this evidence review with the Applicant was adequately
done and deny this claim. Deficient performance and prejudice under Strickland are not proven.

At the hearing, counsel Stitely testified credibly that he met with the Applicant several
times prior to the trial to discuss the case and the evidence. Counsel indicated that this was a
straightforward case without a voluminous record. He stated that upon receipt of the materials
from the state, they gave Applicant a copy of every paper they received. In addition, there were
no body cameras in the case which made it easier to satisfy the disclosure to the Applicant. The
Applicant failed to show that in his testimony that there was a specific failure on the counsel’s

behalf in failing to discuss any particular item of evidence or how it would have impact the
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defense and his preparation. This Court finds that the Applicant failed in his burden of proof.

SOLICITOR ALLEGEDLY POINTING PISTOL AT JURY AND
PULLING TRIGGER SEVERAL TIMES

In his second amended application through counsel Johnson dated December 22, 2022, he
makes the additional allegations of ineffective counsel. In the first added allegation, he
contended that counsel failed to object when the solicitor pointed a pistol at the jury and pulled
the trigger several times. This Court must find that there is no credible factual basis for this
claim.

First, there is no indication in the record of the solicitor pointing the revolver at anytime
in the proceeding. Second, counsel Stitely credibly testified that that he did not see Solicitor
Mayes point the weapon and found it unlikely that she would have done so. He further stated that
it was not possible for the prosecutor to have been pulling the trigger because there was a trigger
lock on the weapon. Similarly, Assistant solicitor Robert McNair credibly testified similarly. He
did not see Solicitor Ma.yes at anytime either point the weapon or pull the trigger. Despite the
Applicant’s assertion to the contrary, this Court must find as a fact that the Solicitor did not point
the weapon at the jury or others and did not pull the trigger. Absent this factual basis, he has
failed in his burden of proofto show either deficient performance or prejudice.

SOLICITOR ALLEGEDLY COLORING PICTURE OF VICTIM RED

In his next amended allegation, the Applicant asserts that counsel failed to object to
solicitor coloring the picture of victim red and trying to hand it to the jury until applicant pointed
this out to his attorney. In his testimony, the Applicant claimed that the prosecutor colored a 9 by
12 picture of the victim red. He claimed he pointed it out to counsel and that it did not go to the
jury. Counsel Stitely did not have any recollection of this, but stated that no photograph went to

the jury of the victim painted red. Since this Court concludes that the exhibit did not go to the
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jury, Sixth Amendment prejudice has not been shown because there is no reasonable probability
the result of the proceeding would have been different.
PHOTOGRAPHS OF STREETLIGHTS DISCEPANCY IN PHOTOS

In his next amended allegation, the Applicant contends counsel was deficient in failing to
object to pictures of streetlights used by the state at trial appeared to have more lights then the
pictures provided in evidence to the defense. During the trial testimony, evidence was presented
about the existence of the lights and light poles in the area. Tr.p. 84, 89, 200, 202, 240, 361.

The Applicant has failed to show that counsel was deficient in his performance
concerning the evidence concerning the streetlights. In light of the evidence presented about the
lights, independent of the diagram, the Applicant has failed to show Sixth Amendment prejudice.

FAILED TO INVESTIGATE / QUESTIONS STATE BLOOD ALCOHOL LEVEL

In the next allegation, the Applicant claims counsel was ineffective in failing to
investigate or question states witnesses regarding the blood alcohol level of victim not matching
the testimony of the victim and witness and their drinking on the day of the incident. This Court
finds that counsel was not deficient and indicated a sound and informed strategic reason for not
introducing that evidence.

Counsel stated he was aware of the victim’s toxicology screen which was not presented
during the trial. The report was introduced in this proceeding as Applicant’s exhibit 1. Counsel
noted that there was evidence in the record that everyone was drinking on that date, including the
victim. The report suggested that the victim alcohol level was .196 which was below the
threshold for DUI He stated that it could have been used to corroborate that the victim was
drinking, However, counsel stated it was more beneficial to them to not introduce this evidence
and retain the strategic benefit of the final closing argument.

In 2016, when a defendant in a criminal case offers no evidence, he is entitled to the final
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closing argument to the jury. State v. Rodgers, 269 S.C. 22, 24, 235 §.E.2d 808, 809 (1977)

(citing State v. Gellis, 158 S.C. 471, 487, 155 S.E. 849, 855 (1930)). “The right to open and close
the argument to the jury is a substantial right, the denial of which is reversible error.” Rodpgers,

269 S.C. at 24-25, 235 S.E.2d at 809. See also, State v. Beaty, 423 S.C. 26, 37, 813 S.E.2d 502,

507 (2018) (“[I]n all cases in which a defendant calls no witnesses, he should have the privilege
of concluding to the jury.”).

This Court finds that counsel was not deficient in his decision. In light of the evidence
throughout the testimony of Michael Williams it was uncontested that the victim had been
drinking that day. Little strategic benefit would have been gained by the limited corroborative
evidence of the report. His decision was sound strategy. Further, due to the limited impact,
prejudice under the Sixth Amendment has not been shown. It must be denied.

FAILED TO OBECT TO TESTIMONY ABOUT MUZZLE FLASH BY
WILLIAMS

In this amended allegation, the Applicant contends that counsel was ineffective when he
failed to object to or question or investigate testimony of John Michael Williams at the pre-trial
or trial regarding witnessing a muzzle flash through woods or why Donna Blanchett did not see
this. This apparently related to testimony from Michael Williams that he saw a muzzle blast
because it was dark enough, Tr.p. 90, 200, 204, 219, 225. Donna Blanchett testified that she ran
from the scene after the Applicant stated “gun” and then heard the gunshots. Tr. P. 246-247.

The Applicant has failed to show what objection could have been made conceming the
testimony. Further, counsel questioned Williams about his view of the muzzle blast and what he
saw on the day around his viewing of the muzzle blast. Tr.p. 219-221. Counsel asserted that it
would have been difficult to see at that time and questioned what Williams had described at

various times. This Court must conclude that the Applicant’s speculation about counsel’s actions
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is insufficient to prove deficient performance or prejudice due to the two witnesses impiied
inconsistencies. It must be dismissed.
FAILED TO OBJECT TO CRIME SCENE POSTER

In this allegation, the Applicant contends that counsel was ineffective when he failed to
object to the solicitor’s poster representing the crime scene. (23). Apparently, the Applicant is
contending that the prepared diagram of the crime scene area, State Exhibit 40, was not
consistent with the number of streetlights that were actually at the scene and the trees looked like
explosions rather than trees. The preparation of the diagram was discussed on the record after
defense counsel initially objected to the diagram based on whether it was to “scale,” when the
diagram declared “not to scale.” Tr.p. 344, 1. 11-19. The objection was overruled. Tr.p. 344, 1.
20. During the trial testimony, evidence was presented about the existence of the lights and light
poles in the area. Tr.p. 84, 89, 200, 202, 240, 361. It also reflected the areas of the trees or
woods.

Counsel stated that he did not further object to the diagram and concluded that there was
nothing prejudicial in the diagram. The Applicant has failed to show, other than disagreement on
the art objects used to symbolize trees that there was anything prejudicial to his defense that
should have been addressed by counsel.

The Applicant has failed to show that counsel was deficient in his performance
concerning either the diagram or the evidence concerning the streetlights. In light of the evidence
presented concerning the lights and photographs of the area, independent of the diagram, the
Applicant has failed to show Sixth Amendment prejudice.

FAILED TO ADVISE APPLICANT TO TESTIFY
In his final allegation, the Applicant contends that counsel was ineffective in failing to

advise the Applicant to testify at his trial. The Applicant failed in his burden of proof'to show a
36 of 38





Sixth Amendment violation.

The Applicant testified at the hearing that he was aware of his right to testify at his trial
and that it was up to the Applicant whether to testify or not. He stated that they discussed the
possibility and counsel advised him that it was better to not testify.

Counsel Stitely testified that he advised him not to testify. He stated that he told him he
had a right to testify. Counsel asserted that there was no advantage to him testifying with the
evidence that had been introduced. He pointed out that there was no call for help by the victim
and the gun had already been introduced. Counsel stated that he was concerned that the
testimony could have potentially eliminated criteria for self-defense that they were relying on.
Additionally, the evidence was that the Applicant did not make a 911 and had hid with the gun
and beer in the crawl space which would have to be explained by him. In addition, it would have
cost the ability to make the last argument as discussed above.

The record shows that the trial judge thoroughly made the appropriate inquiry of the
Applicant about his right to testify and the right to make the final argument if no evidence is
presented. Tr.p. 395-397, p. 495-496. 507,

This Court finds that counsel was not deficient in advising the Applicant to not testify.
The Applicant was aware the decision was his, but counsel has sound strategic reasons for his
advice. The actions were within the standards required of lawyers practicing criminal law and
not deficient.

The Court also finds that Sixth Amendment prejudice was not shown by the advice. The
Applicant knew the decision was his on whether to testify or not. The allegation must be
dismissed.

CONCLUSION

Based on all the foregoing, this Court finds and concludes that Applicant has not
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established any constitutional violations or deprivations that would require this Court to grant his
application. Therefore, this application for post-conviction relief must be denied and dismissed
with prejudice.

This Court notifies the Applicant that he must file and serve a notice of appeal within
thirty (30) days from the receipt by counsel of written notice of entry of judgment to secure the
appropriate appellate review. See Rule 203, SCACR. Pursuant to Austin v. State, 305 8.C. 453,
409 S.E.2d 395 (1991), Applicant has a right to an appellate counsel’s assistance in seeking
review of the denial of PCR. Rule 71.1(g), SCRCP, provides that if Applicant wishes to seek
appellate review, PCR counsel must serve and file a notice of appeal on Applicant’s behalf.
Applicant’s attention is directed to Rule 243, SCACR, for appropriate procedures for appeal.

IT IS THEREFORE ORDERED:

1. That the Application for Post-Conviction Relief be denied and dismissed
with prejudice; and

2, The Applicant be remanded to the custody of the South Carolina
Department of Corrections.

AND IT IS SO ORDERED this /7 day of _ lm‘(}?\ KoY .

S ) te yiZ

EDWARD W. MILLER
Presiding Judge
Eleventh Judicial Circuit

K‘E I s ﬁ, South Carolina
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