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STATEMENT OF ISSUE ON APPEAL

Whether the trial court erred in revoking appellant’s probation without making specific

findings of fact that allow for judicial review of the abuse of discretion standard?





STATEMENT OF THE CASE

Kenneth Parker was charged with financial transaction card theft under S.C. Code Ann. §
16-14-0020 and indicted by an Aiken County Grand Jury. R. 1. On December 8, 2022, he pled
guilty to the charge and received a sentence of five years’ incarceration suspended to five years’
probation. R. 3.

On March 29, 2023, appellant was served with an arrest warrant alleging violation of the
terms of his probation. R. 6. He appeared before the Honorable Donald Hocker for a probation
revocation hearing. R. 9. Appellant was represented by Iaura McCann; agent Finch with the
South Carolina Department of Probation, Parole, and Pardon Services prosecuted the matter on
behalf of the state.] Finch asserted appellant failed to report, failed to make contact, and failed to
have a valid residence plan. R. 12, 1. 9—16.

At the conclusion of the hearing, over counsel’s objection, Judge Hocker partially
revoked appellant’s suspended sentence to 30 months’ incarceration and terminated the
remaining balance of probation, with credit for 67 days’ time served. R. 15, 1. 21 — 24; R. 18.

This appeal follows.

1 Agent Finch’s first name was not recorded in the transcript.





STANDARD OF REVIEW
Probation is a matter of judicial grace and a form of clemency. See S.C. Code §§ 24-21-

410 (1976 as amended); State v. Lee, 350 S.C. 125, 564 S.E.2d 372 (Ct. App. 2002); State v.

White, 218 S.C. 130, 61 S.E.2d 754 (1950). “While probation is a matter of grace, the
probationer is entitled to fair treatment, and is not to be made the victim of whim or caprice.”

White, 218 S.C. at 136, 61 S.E.2d at 756. The determination of whether to revoke probation in

whole or part rests within the sound discretion of the [circuit] court.” State v. Allen, 370 S.C. 88,
94, 634 S.E.2d 653, 655 (2006). The decision “to revoke probation generally rests within the
circuit court's discretion, [however] an appellate court should reverse when that decision is based
on an error of law or lacks supporting evidence.” State v. Crouch, 355 S.C. 355, 359, 585 S.E.2d

288, 291 (2003)(quoting State v. Brown, 349 S.C. 414, 417-18, 563 S.E.2d 339, 340 (Ct. App.

2002). “An appellate court will reverse the [circuit] court's decision where there has been an

abuse of discretion.” State v. Miller, 404 S.C. 29, 33, 744 S.E.2d 532, 535 (2013).

An abuse of discretion occurs when the [circuit] court's ruling is
based upon an error of law, such as application of the wrong legal
principle; or, when based upon factual conclusions, the ruling is
without evidentiary support; or, when the [circuit] court is vested
with discretion, but the ruling reveals no discretion was exercised;
or when the ruling does not fall within the range of permissible
decisions applicable in a particular case, such that it may be
deemed arbitrary and capricious.

Id., 370 S.C. at 94, 634 S.E.2d at 656.





ARGUMENT

The trial court erred in revoking appellant’s probation without making specific findings

of fact that allow for judicial review of the abuse of discretion standard.

At the time of the violations, appellant was homeless. R. 13, 1. 8 - 11. He faced
challenges surrounding the deterioration of his relationship with the mother of his children and
her abandonment of her parental responsibilities along with his inability to provide his children
with an alternative, stable home environment. R. 12,1. 23 — 5, 1. 11. On top of those challenges,
appellant’s mother passed away, further impacting his ability to comply with the reporting
requirements connected with his probation. R. 12, 1l. 8 — 16.

While counsel for appellant admitted the violation of not reporting, by the time of the
hearing appellant had made progress towards working through these various problems since his
initial incarceration for the violations. R. 12, 1. 14 — 6, 1. 20. Rather than weigh the significance
of the violations against the appellant’s challenges, the trial court revoked probation. R. 15, 1. 21
— 24. The trial court made no findings of fact or conclusions of law regarding the propriety of
the revocation. This has provided this Court with little to no guidance in the record upon which
to determine whether an abuse of discretion has been made.

The absence of specific findings of fact in probation revocation settings make judicial

review impossible. See Fishburne v. State, 427 S.C. 505, 512, 832 S.E.2d 584, 587 (2019)

(noting the Court’s “numerous opinions addressing a PCR court's failure to make adequate
findings of fact and conclusions of law regarding duly raised issues.”); Davis v. Jennings, 304
S.C. 502, 506, 405 S.E.2d 601, 604 (1991) (requiring “when a protective order sealing the record
is sought, the trial court shall make specific factual findings, on the record”). This Court is left to

speculate on whether the lower court properly exercised that discretion in the present case.





While probation is an act of grace and clemency, once that grace has been granted, it is
incumbent on the court to make specific findings of fact and conclusions of law when that grace
is revoked. This ruling “reveals no discretion was exercised” and may conceal “arbitrary and

capricious” motives behind a thin record. See Miller, 404 S.C. at 33, 744 S.E.2d at 535.





CONCLUSION

Based on the foregoing, Appellant respectfully requests that the probation revocation

decision be reversed, and this case remanded for a new hearing with instructions that the lower

Gary H. { npo
Appellate\Jefender

ATTORNEY FOR APPELLANT

This 28" day of February, 2024.





STATE OF SOUTH CAROLINA

IN THE COURT OF APPEALS

Appeal from Aiken County

Honorable Donald B. Hocker, Circuit Court Judge

THE STATE,

RESPONDENT,

KENNETH E. PARKER,

APPELLANT

APPELLATE CASE NO. 2023-001277

PETITION TO BE RELIEVED AS COUNSEL

Counsel for Kenneth E. Parker states:

1. He is Appellate Defender for the South Carolina Office of Appellate Defense, and
was appointed to represent appellant.

2. He has reviewed the record of appellant's trial before Judge Donald B. Hocker,
which was held on August 3, 2023, and, in his opinion, the appeal is without legal merit
sufficient to warrant a new trial.

3. He has, pursuant to Anders v. California, 386 U.S. 738, 87 S. Ct. 1396 (1967),
briefed an arguable legal issue which arose during the course of the trial.

Wherefore, he asks the Court to relieve him as ¢ounsel for Kenneth E. Parker.

Submitted,

Garyf¥ Johnson
Appkllate Defender

ATTORNEY FOR APPELLANT

This 28th day of February, 2024.





STATE OF SOUTH CAROLINA

IN THE COURT OF APPEALS

Appeal from Aiken County

Honorable Donald B. Hocker, Circuit Court Judge

THE STATE,

RESPONDENT,

KENNETH E. PARKER,

APPELLANT

APPELLATE CASE NO. 2023-001277

DESIGNATION OF MATTER TO BE
INCLUDED IN RECORD ON APPEAL

Appellant proposes the following be included in the Record on Appeal:

(1) True-billed indictment:
(2) Signed Standard Conditions of Probation

(3) Probation Violation Report

(4) Probation Arrest Warrant

(5) Notice of Probation Hearing

(6) Entire Transcript of Probation Revocation Hearing
(7) Order Revoking Probation

[ certify that this designation contains no mat iclyid irrelevant to this appeal.

Ga y hnson
Appellate Defender
South Carolina Commission on Indigent Defense

Division of Appellate Defense
PO Box 11589
Columbia, SC 29211-1589
(803) 734-1330
This 28™ day of February, 2024. ATTORNEY FOR APPELLANT





CERTIFICATE OF COUNSEL

The undersigned certifies that to the best of my ability this Anders Brief of Appellant
complies with Rule 211(b), SCACR, and the April 15, 2014, order from the South Carolina
Supreme Court entitled “Revised Order Concerning Personal Identifying Information and Other
Sensitive Information in Appellate Court Filings.’ 4

WY
Garﬂf }\ o /
Appellate Dgfender

South Carolina Commission on Indigent Defense
Division of Appellate Defense

PO Box 11589

Columbia, SC 29211-1589

(803) 734-1330

ATTORNEY FOR APPELLANT

This 28th day of February, 2024.
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APPELLANT

APPELLATE CASE NO. 2023-001277

CERTIFICATE OF SERVICE

Pursuant to Rule 262(a)(3) and Rule 262(c)(3), SCACR, the undersigned hereby certifies
a true copy of the Anders Brief of Appellant and Designation of Matter in the above-referenced
case has been served upon Matthew C. Buchanan, Es{jtjire, at the primary e-mail address listed in
the Attorney Information System (AIS); and on K‘fl eth E. Parker, #378413, at Palmer Pre-
Release Center, 2012 Pisgah Road, Florence, SC 2930/}, thi T day of February, 2024.

South Carolina Commission on Indigent Defense
Division of Appellate Defense

PO Box 11589

Columbia, SC 29211-1589

(803) 734-1330

ATTORNEY FOR APPELLANT










STATE OF SOUTH CAROLINA

IN THE COURT OF APPEALS

Appeal from Aiken County

Honorable Donald B. Hocker, Circuit Court Judge

THE STATE,

RESPONDENT,

KENNETH E. PARKER,
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RECORD ON APPEAL
GARY H JOHNSON ALAN WILSON
Appellate Defender Attorney General
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Defense General Counsel
Division of Appellate Defense S.CP.PPS.
PO Box 11589 Post Office Box 207
Columbia, SC 29211-1589 Columbia, SC 29202
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STATE OF SOUTH CAROLINA INDICTMENT FOR

FINANCIAL TRANSACTION CARD THEFT
COUNTY OF AIKEN

§ 16-14-0020

At a Court of General Sessions, convened on December 5, 2022, the Grand Jurors

of Aiken County present upon their oath:

That KENNETH EDWARD PARKER, JR. did in Aiken County on or about Octaber
22, 2022, wilfully and unlawfully take, obtain, or withhold multiple financial transaction
cards belonging to eight (8) individuals, without consent of the individuals and with the
intent to use the financial transaction cards, all in violation of 16-14-0020 Code of Laws

of South Carolina (1976), as amended.

Against the peace and dignity of the State, and contrary to the statute in such case made and

provided.

ILL WEEKS, SOLICITOR
















4 South Carolina Department of Probation, Parole and Pardon Services

Violation Report - (Report 1106)
Name: Agent Name:
KENNETH EDWARD PARKER JR e 02-AIC-Charles Ashley Finch
Sentencing Informajlon
Order: 2 Potential
Warrant/Citation Numbers: W-02-23-0027
Sentence Date:  12/08/2022  County Name:  AIKEN GPS Indicator:

Authorlity: Judge - Sprouse, R.Scott

[Indlctment Number: 22-GS-02-02569 Offense Code: 348 - FInanclal Transaction Card Theft

Supervision: Probation Sup. Begin Date:  12/08/2022 Sup. End Date: 12/07/2027

Sentence: 5 YEARS SUSPENDED SENTENCE 48 DAYS TIME SERVED AND PROBATION 5 YEARS
MAY PTUP AFTER 1 YEAR IF IN STRICT COMPLIANCE

Speclal Conditions: Fine - Fine/Costs and Assessments payable as directed by the Court.; Other1 - MAY PTUP AFTER 1 YEAR IF IN STRICT
COMPLIANCE; RADT - Random Alcohol/Drug Testing

Address:
I "ORTH AUGUSTA, SC, 29841

Employer:
A/LIST RENOVATION

4 YR,5 MO, 27 DY

Monthl Last
AccountName: [Case:| Indictment #: y . Total Paid: Payment
Obligation: )
Made:
Court Ordered Fines 102 | 22-GS-02-02569  $11.00 | $643.75 I $0.00 | $0.00 | $643.75 I 6 I $66.00 |
Drug Test Fee $20.00 $20.00 $0.00 $0.00 $20.00 $20.00
Regular Supervision $50.00 $3,000.00 $0.00 $0.00 $3,000.00 6 $300.00
Violation Histor
Violation:

Violatlons:
Condition: Description:
I shall report In person to the SCDPPPS' office on the day of my sentencing or release, and as Instructed by the Department; and | shall make
complete and truthful reports to the Agent.
) I'shall not change my residence or employment without the consent of my agent. Further, | shall allow my Agent to visit me in my home, at

my place of employment, or elsewhere at any time.

1 of2





















STATE OF SOUTH CAROLINA ) IN THE COURT OF GENERAL SESSIONS

)
COUNTY OF Aiken ) Indictment No. 2022-GS-02-2569
Probation/ Community Supervision
Program (CSP) Violation
Warrant/Citation #2022A0210201795
State of South Carolina,)
) NOTICE OF PROBATION /CSP
VIOLATION
V. ) HEARING AND ACKNOWLEDGMENT
) OF NOTICE
Kenneth Parker, Jr. )
)
Offender. )
)
You are hereby directed to appear at a Probation/CSP Violation Hearing in General Sessions
on _ 7/13/23 a 2:00 am / pm in Aiken County
Courthouse, Aiken , South Carolina.

You may have an attorney represent you at this hearing. If you cannot afford an attorney and you
desire the representation of the Aiken County Public Defender, you must apply for
an appointed attorney with that office. If you choose to appear at the hearing without an attorney,
you may be required to represent yourself. You are hereby advised that there are dangers and
disadvantages to self-representation. An attorney may better understand courtroom procedure and
may be better able to think of and present defenses to your violations. By appearing without an
attomey you are acknowledging these dangers but are knowingly and voluntarily choosing to
proceed without counsel.

At the violation hearing you will have an opportunity to speak, and you may present witnesses or
documentary evidence on your behalf. If requested, you will also have an opportunity to confront
and cross-examine any witnesses called to testify against you; however, the Department may elect
to present affidavits of witnesses or police officers in lieu of testimony. State v. Pauling (Ct. App.
2006). It is your responsibility to have your witnesses and attorney present. If you are released
on bond prior to your hearing date, you must report to the Probation Office immediately upon your
release.

You are required to be present at your hearing as scheduled above. If you do not appear, a bench
warrant or a failure to appear warrant will be issued for your arrest. Furthermore, the Court may
choose to proceed with the hearing in your absence. This directive remains in effect until you are
granted leave by the Court.

_5/29/23
Date

Form 1364  (Template)  Revised 3/13/2018





STATE OF SOUTH CAROLINA )
) IN GENERAL SESSIONS COURT
COUNTY OF AIKEN ) 2022-GS-02-00269

State of South Carolina,
TRANSCRIPT OF RECORD
August 3, 2023

vVS.

)
)
)
)
)
Kenneth Parker, ) Aiken, South Carolina
)
DEFENDANT. )

)

)

)

BEZFORE:

THE HONORABLE DONALD HOCKER, Judge
A PPEARANCES:

AGENT FINCH

On behalf of SCDPPP

LAURA MCCANN, Esquire
Attorney for Defendant

Recorded by: DCRP

Transcribed by: MISSY BROWN
Court Reporter
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EXHIBTITS

DESCRIPTION 1D

***No exhibits marked on recording.






12

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

PROCEEDTINGS

August 3, 2023

(All parties were present with counsel when the
following proceedings were had:)
(The Defendant was duly sworn.)

THE COURT: All right. Probation, do you want to
go forward?

AGENT JONES: Yes, sir, Your Honor. This is Mr.
Kenneth Parker. He's on probation for financial
transaction card theft, five years suspended to five years
of probation. He does have a -- one prior matter in the
case, current violation, and he's failed to pay -- failed
to make contact with the Department since he was sentenced
12/8/22, failed to report from SCDC on or about 1/ --
January 16th 2023, failed to make contact with the
Department, failed to have a valid residence plan.

THE COURT: Okay. And does the Department have a
recommendation?

MR. FINCH: Yes, sir, Your Honor. A
recommendation of full.

THE COURT: Okay. Mr. McCann, I'd be glad to
hear from you.

MS. MCCANN: Thank you, Your Honor. Your Honor,
Kenny had admitted that he had violated his probation.

There's some mitigation involved in this however. He 1is
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135

very attached to his children. And his wife accused him of
criminal domestic violence and he lost custody and access t
his children and it's really tore him up. His whole life
he talks with great passion about his relationship with his
children.

She had subsequently left her second husband and
abandoned the children and this has really, really bothered
him. He's homeless; so he doesn't have a stable
environment in order to assume custody of them. And this
has bothered him to get on -- you know, get on his feet and
get something done.

His mother died in addition this year. So
everything's kind of snowballed in his life.

He's 48 years of age. He has an eleventh grade
education. He did get his GED and about a year and a half
in college studying business management. He tells me that
he's been clean for about a year from any drugs and
alcohol, however he does suffer from being homeless and
dealing with all these issues in his life.

Since he's been in the jail -- and this has been
a really good thing for him -- since he got locked up for
this probation violation, there's gentleman who goes to the
jail on a regual basis to help inmates with job skills and
providing opportunities for him. He has provided him an

opportunity to go to Florida for a roofing job. He's also
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provided him with all of the information and access to
housing there and how to get food there. He is hoping that
he won't have to be dumpster diving anymore, that he won't
-- as far as means for food, that he'll have a stable
environment. Perhaps he'll be able to -- to regain his
relationship with his children. There's nothing he can do
as far as his relationship with his mom because she did
pass away this year.

Should he have been doing what he's supposed to
on probation? Absolutely, Your Honor. However, he has had
a lot of things going on in his life. He's been very

frustrated with it. He doesn't have the coping skills that

perhaps you or I may have. He's made very poor decisions.
He's been in jail for 67 days, Your Honor. My
client would ask the Court for -- to give him credit for

time served or 90 days revocation, terminate his probation,
allow him to go to Florida and take advantage of this
opportunity he has. He doesn't owe any restitution.
There's no issue of that. So he would like to be able to
take advantage of the opportunity in Florida.

THE COURT: The one problem I see with that, Ms.
McCann, he just was put on probation back in December. And
so he hadn't been on probation very long and, you know, 1if
we go along with your suggestion, I mean, it's Jjust kind of

a slap on the wrist and again, okay, go on.






10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

15

Does the Department have any suggestion with
respect to Ms. McCann's position?

MR. FINCH: We are opposed to that, Your Honor.
Mr. Parker's history -- and I did misspeak when I first
started my motion. He didn't have a prior violation on
this case.

THE COURT: All right.

MR. FINCH: It was a prior with the previous case

that he got revoked on that. So when I looked up at my
note I saw the prior revocation and not the prior violation
on this actual offense here. This offense -- he just
served an 18-month revocation with our Department. He got
sentenced on a new case in December, gotten out of jail.
And never reported to us to start. He doesn't have a very
good history of reporting and making contact with our
Department. And I'm afraid if he was to go to Florida that
he would not return.

MS. MCCANN: That's why we would be asking for a
termination, so we wouldn't have to worry about him
returning.

THE COURT: All right. I'm going to revoke 30
months, terminate probation. Time will satisfy any and all
outstanding or future financial obligations. Good luck to
you.

MS. MCCANN: Gets credit for his 67 days?
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THE COURT: Right. And credit for 67 days.
MS. MCCANN: Thank you, Your Honor.

***END OF TRANSCRIPT OF RECORD***
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CERTIFTICATE OF REPORTER

I, the undersigned Missy Brown, Official Court
Reporter for the Fourteenth Judicial Circuit of the State
of South Carolina, do hereby certify that, to the best of
my ability, the foregoing is a true, accurate, and complete
transcript of record of the proceedings had and evidence
introduced in the hearing of the captioned case, relative
to appeal, in the Circuit Court for Aiken County, South
Carolina, on the 1st day of December 2022.

I do further certify that I am neither of kin,
counsel, nor interest to any party hereto.

November 9, 2023

%wa/ﬂ)ﬂm

Court R orter
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CERTIFICATE OF COUNSEL

The undersigned certifies that to the best of my ability this Anders Brief of Appellant
complies with Rule 211(b), SCACR, and the April 15, 2014, order from the South Carolina
Supreme Court entitled “Revised Order Concemi{ng Personal Identifying Information and Other
Sensitive Information in Appellate Court Filings.” '

South Carolina Commission on Indigent Defense
Division of Appellate Defense

PO Box 11589

Columbia, SC 29211-1589

(803) 734-1330

ATTORNEY FOR APPELLANT

This 28th day of February, 2024.
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Good Morning,

Attached for service in the above-referenced case is the Anders Brief of Appellant and Record on Appeal which will be filed today, February 28, 2024, with the Court of Appeals via email filing.

Respectfully,

Kaylynn

Kaylynn Warren

Administrative Assistant

South Carolina Commssion on Indigent Defense
Division of Appellate Defense

(803) 734-1330






