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to tell, I mean, again, that's the truth. He was out on
the street, he got picked up per the statute, but he had
four months on the street where he was not re-arrested.
I don't see how you would think that that's not relevant
information for the jury to hear.

THE COURT: Well, like I said, when you get to that
point, let me know.

MR. FALK: Thank you.

THE COURT: Yeah.

MS. SHAW: Yes, ma'am. That's the only motions that
the State has.

THE COURT: Okay.

MR. FALK: Your Honor, we can, you know, we can
either make these on the fly or we can talk about them
right now, the motions in limine, of course, it depends
on how the testimony comes in, but I would ask --

THE COURT: No. No. ©No. These are only the
motions that you're prepared to make. I'm not gonna keep
you from making motions as the case goes.

MR. FALK: I'm just saying I did not file this ten
days ago or two weeks ago. It's in my hand right now.

MS. SHAW: And, Your Honor, I don't think I have
even seen it if it's written.

THE COURT: Let's hear what it is.

MS. SHAW: I would have to object to this an unfair

Steven E. LeBlanc, R.P.R., Circuit Court Reporter
P.0O. Box 184, Lexington, South Carolina 29071
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surprise. I mean, this is civil court. This is not
criminal. We have rules for this.

THE COURT: Just tell me what it is.
MR. FALK: Hearsay statements contained -- We would

ask the Court to limit the State's expert or the State's
witness from uttering hearsay statements that were
contained in written police charges, incident reports,
witness statements, or victim statements. I don't think
that's appropriate. I think that is beyond the scope of
what 703 allows a expert witness to testify to and I
think there's been some recent case law where the courts
have recognized that there's a dual purpose that granted
some of this information may be relevant to supporting
her diagnosis, but by the same token it is highly
prejudicial and without any independent confirmation as
to the truth of the statements, I mean, I'm not talking -
well, there is the Wilson case that was an unpublished
opinion, but if you want a published opinion, there's
also Jenkins which was a criminal case which addressed
this. There's a pretty long discussion in Jenkins and
I've got a copy for you where they talk about this dual
purpose hearsay testimony that comes in in a way that
really needs to take place so, I mean, that's what I'm
gonna talk about.

THE COURT: Okay. Yes.

Steven E. LeBlanc, R.P.R., Circuit Court Reporter
P.0O. Box 184, Lexington, South Carolina 29071
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MS. SHAW: Most respectfully to counsel, Your Honor,
I would disagree that any of that information is
inappropriate to come in. We have Corley, White and
Ettel which the State relies upon and in which our
Supreme Court has said that hearsay that an expert relies
upon in the course of her evaluation is admissible
regardless of how prejudicial it is. I mean, all of the
factual information against Mr. Fabian in this matter is
highly prejudicial. He molested five children. I mean,
whatever the State presents is going to be evidence that
the expert relied upon in forming her opinions. The
details of those offenses are highly relevant because
they go to the pattern of behavior. There's a long
standing pattern of behavior with Mr. Fabian that Dr.
Gehle needs to be able to discuss those factual
allegations regarding to basically make her diagnosis so
the jury needs to hear about that.

We can certainly, I mean, certain allegations and
certain discussions and factual matters certainly have to
come out, but specific statements saying I read this
report and this child said Mr. Fabian did this. That I
would probably not be wanting to go into because it is
now court hearsay statements being offered at least for
Dr. Gehle having appreciated it as true to the extent

that she considered it. But, you know, we're not gonna

Steven E. LeBlanc, R.P.R., Circuit Court Reporter
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go into those direct statements. We're gonna go more
into the overall factual pattern of Mr. Fabian.

He starts a relationship with these children. He
gets them alone. He then touches and/or inappropriately
fondles them, both male and female victims, and so the
jury does need to hear that because that's also relevant
to the question of how dangerous he is. And this man has
an over 20 year history of sexually assaulting minors
about between the ages of eight and I believe 11 so those
details are all extremely relevant and the jury does need
to hear them because they need to know what this man has
done in order to judge what he is likely to do in the
future and as you will hear Dr. Gehle testify, future
behavior is best predicted by the past.

THE COURT: But as I understand it, all of that
evidence is coming in through Dr. Gehle?

MS. SHAW: Correct.

THE COURT: And it is the evidence that Dr. Gehle
used to form her opinion, yes?

MS. SHAW: Correct. Pursuant to 703 she can rely on
hearsay evidence that was, you know, that is otherwise
inadmissible as long as it is in, I want to say as long
as it comports with her professional standards. As long
as this is something that is standardly used in the field

for such purposes as we are here to deal with, that kind
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of information does come in regardless of the prejudicial
nature of it.

THE COURT: 1In other words, what you're telling me
is that Dr. Gehle, the information that Dr. Gehle would
testify to is that she would say I have reviewed the
charges and these charges involve five children and there
was a pattern of conduct that repeats itself and here is
the pattern of conduct that gets repeated.

MS. SHAW: That's correct. Yes, ma'am.

THE COURT: We have this child and this. We have
this child and this. We have this child and this. And
we have this child and this. Based upon my review of the
statements, based upon my review of the evidence that was
presented, based upon medical records, blah, blah, blah,
blah, I believe X, Y and Z.

MS. SHAW: I don't believe she would say that she
believes X, Y and 7Z about the factual circumstances.

THE COURT: ©No. I didn't mean factual. Sorry. I
believe he's a - there are many - there are pedophiles
and there are many variations of that. I believe and
more likely than not within a reasonable degree of
medical certainty that Mr. Fabian suffers from this
mental abnormality or this personality defect and as a
result I believe that he stands a substantial likelihood

to reoffend unless treated.

Steven E. LeBlanc, R.P.R., Circuit Court Reporter
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MS. SHAW: Yes. She will speak about the history of
each of the charges and the factual circumstances and how
they led her to her diagnosis, which is, I mean, that's
the hallmark of the 703 Act.

MR. FALK: Your Honor.

THE COURT: Yes.

MR. FALK: First of all, I think if you look at the
cases that the State just cited, they're very easy to
distinguish from what the fact pattern we're gonna have
here. First of all, the White case is totally different
because the White case was information that was brought
at the probable cause hearing, not at the trial. So, I
mean, that's more like, you know, we've all, in a
criminal case you could have hearsay, stuff comes in at a
preliminary hearing and that's not what's relevant at the
trial and in one of the, two of the other ones, the
person admitted to the conduct to the witness. I think
that's in Manago. The person admitted to the conduct.

My client has pled under Alford under, the last two,
the last two convictions were under Alford so there's no,
he's not admitted to any of this conduct and certainly
all those cases all came out before Watson versus Ford
Motor Company which really, you are, or the person
sitting in your chair, should determine what's relevant

in this courtroom. We can't delegate that authority to

Steven E. LeBlanc, R.P.R., Circuit Court Reporter
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somebody from DMH to determine what's relevant. I get
that from her point of view there's stuff that's
relevant, but it's what is relevant in terms of 402 and
403 that you've got to be the gatekeeper and if there is
any independent confirmation of these facts, that's what
the Court looked at, that's what the Court was talking
about in Jenkins and that's what the Court's talking
about in Wilson. All the cases still talk about, even
Bilton, which I've got that one too. I mean, in the
Bilton Court the Court said the point of 703 is not to
allow unregulated hearsay testimony come in through the
expert.

So I just, I don't know. I think, again, the Wilson
case is gonna be pretty close to factual and granted that
it is a unpublished opinion, but I will say that I found
a case since then when they talk about the, you know, in
that rule for citing unpublished opinions, they talk
about, you know, you can use it in the same case but,
Your Honor, I found a case where it came up in an
insurance litigation type thing where the reviewing Court
looked at the fact that this is being offered against,
the testimony is being offered against the absolute same
defendant or the absolute same party in the case. That's
what we have here. This is the State was the party in

the Wilson case, the other party in this case. The State

Steven E. LeBlanc, R.P.R., Circuit Court Reporter
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chose not to take the case farther up on appeal. They
asked for a re-hearing, but they didn't file a petition
for cert because, you know, I guess they don't want the
precedent out there, but I think the Court still has to

be able to. It's relevant. I ask the Court to look at

it.

THE COURT: Sure.

MS. SHAW: Would Your Honor like to hear rebuttal
argument?

THE COURT: ©No. I'm just gonna have to handle it as
it comes down the pike. I mean, there's no other way for
me to do it. I mean, the expert testifies, she didn't

make it up out of whole cloth.

MS. SHAW: Of course not, Your Honor.

THE COURT: And she has a particular expertise. 1
gather she's been qualified as an expert and I'll hear
that and obviously if it is the type of testimony that is
relied upon routinely by people in her practice to
opine.

MS. SHAW: It is, Your Honor.

THE COURT: The kind of a hearsay as I understand it
that causes concern is the kind of hearsay when you get a
particular statement that is coming through that perhaps
was in --

MS. SHAW: Your Honor, I'm very familiar with the

Steven E. LeBlanc, R.P.R., Circuit Court Reporter
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Bilton record and the basis for that opinion and that
conduit type hearsay testimony --

THE COURT: Right.

MS. SHAW: -- that would inflame the jury. That's
not what we're seeking to do here.

THE COURT: Right.

MS. SHAW: I know defense counsel would love to
argue that we are because we need these facts in
evidence, but that is not the case in this situation and
this is easily factually distinguishable from Bilton as
well as Wilson as well as the auto liability. That was a
case where, I can't remember the name of it off the top
of my head, but I believe it was where one of the parties
was seeking to introduce extremely questionable expert
testimony. Is that the one I'm talking about?

MR. FALK: I don't know what you're --

MS. SHAW: You just cited it. The auto liability
case.

THE COURT: You're talking about Watson versus Ford?

MR. FALK: No. I'm not talking about Watson versus
Ford. I'm talking about Hodge versus United Health Care
Acute Care of Bamberg, LLC.

THE COURT: Pass them up and I'll read them tonight,
or give me the cites and I'll look them up.

MR. FALK: I didn't give you the whole one here. I

Steven E. LeBlanc, R.P.R., Circuit Court Reporter
P.0O. Box 184, Lexington, South Carolina 29071
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just gave you the cover page and the paragraphs about the
discussion on the unpublished opinion.

THE COURT: Okay. Got it. Oh, okay. Got it.

MS. SHAW: And, Your Honor, just to --

THE COURT: All right. So give me the --

MR. FALK: Do you need a copy of Wilson?

MS. SHAW: Well, yeah. If you're gonna cite it,
you've got to provide me with a copy.

THE COURT: -- cites so I can pull them up tonight.

MS. SHAW: Your Honor, I have not been provided with
a copy of these decisions that Mr. Falk is relying on.

If he intends to rely on them, I would submit to the
Court that I am entitled to a copy of the decision before
it gets brought out.

THE COURT: Right now I'm more worried about me than
you, so I want the citations, I want your cites, the
three you were talking about because I'm gonna pull them
tonight and just take a look at it.

MS. SHAW: So you want Corley, White and Ettel?

THE COURT: Yes.

MS. SHAW: Okay. 1I'll be happy to send you those
cites. Can I send them in an email once we get back to
our - or would you like me to write them down?

THE COURT: If you don't have them now, that would

be fine. Corley, White and?

Steven E. LeBlanc, R.P.R., Circuit Court Reporter
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MS. SHAW: Ettel, E-t-t-e-1.

THE COURT: I can get it from that. I can get it
from that. No worries. I got it.

MS. SHAW: I'm happy to write down the citations.

THE COURT: 1It's okay. I got it.

MR. FALK: A good way to do it would be to look at
the Wilson case where they distinguish Corley, White and
Ettel. But I've got a copy of, I have a copy of Jenkins
for you which is 872 Southeast Second 620. Wilson 1s an
unpublished opinion so I'm gonna hand you a copy of that.

MS. SHAW: And, Your Honor, I'm going to object to
that even being considered. This is not precedential. I
mean, it says at the very top of the opinion, this has no
precedential value and should not be considered. I mean,
Mr. Falk does this every time and it just, this is
inappropriate. You cannot rely on unpublished cases to
support your position. It's just unacceptable.

MR. FALK: But this is still your discretionary call
of whether or not it's more probative than prejudicial or
vice versa so the fact that the cases that the Wilson
Court cites certainly we can't close our eyes and pretend
like they never happened. I mean, I'm not saying it's a
binding precedent. It's just, I think it's persuasive.

THE COURT: Interestingly enough, this is, right

here, this is the debate when they decided which to

Steven E. LeBlanc, R.P.R., Circuit Court Reporter
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publish and unpublish decisions. I got it. I got what I
need and I'm gonna certainly look at it. I've got
Westlaw. I got it. I'm gonna look at it. Unpublished,
it's got it on here.

MR. FALK: So the one that talks about the
unpublished opinion, if you want to see it, is 422 South
Carolina 544.

THE COURT: Got it. All right. 1I'll take a look at
it.

MS. SHAW: Thank you, Your Honor. Nothing further
from the State.

THE COURT: Okay. Anything further, Mr. Falk?
Motions in limine? I don't know that there's much more
that we can do in limine. Do you know what I mean? The
jurors are just gonna --

MR. FALK: Well, we could maybe just get some kind
of understanding about --

THE COURT: Sure. All right.

MR. FALK: -- you know, and I think she addressed it
to the Court, that we're not planning on going into this.
First of all, I don't want Dr. Gehle to refer to any
criminal convictions that she did not mention in her
report because the criminal cases that are cited in the
petition, some of them are inaccurate and I just want to

make sure that Dr. Gehle is only going to refer to, or

Steven E. LeBlanc, R.P.R., Circuit Court Reporter
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there will only be testimony or questions about criminal
cases that she based her report on.

MS. SHAW: Your Honor, one of the diagnoses for Mr.
Fabian is narcissistic personality disorder with
antisocial features. That non sexual criminal history
that Dr. Gehle did consider which she cites in her report
based on her own investigation into the criminal
background is highly relevant to the question of whether
Mr. Fabian, A, has a personality disorder and, B, is
likely to reoffend. I mean, the long standing pattern of
criminal behavior of this man is relevant to disqualifier
of antisocial features that is attached to the
narcissistic personality disorder diagnosis and that
behavior in the past has been exploitive of others, it's
been reckless in terms of his regard for the safety and
health and welfare of other people, so it is directly
relevant to the diagnosis itself which is part of our
case so we absolutely do need to refer to it. We will
not be going into it in great detail because it's just
like that particular conduct is only one part of a much
larger picture and a much larger constellation of issues
that relate to this individual. So we're not going to go
into the nitty-gritty and the very minutia of that
conduct, but it has to be discussed. And more

importantly, it's admissible because she considered it in
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the finding of her opinions regarding his mental
abnormalities.

MR. FALK: Your Honor, where I started this is
saying that I didn't want her to discuss or any testimony
about convictions that were not in her report. That was
the only thing I said.

MS. SHAW: Your Honor, I'm not quite sure what he's
referring to because all of the convictions that we have
records for Dr. Gehle mentions in her report.

MR. FALK: That is incorrect. Well, certainly the
petition is not accurate. He was never charged --

MS. SHAW: Well, so says your client. Your client
says 1it's not accurate. The petition is based on the
NCIC and all of the records we are able to obtain presuit
from the various agencies and so we have to go with the
records that we are provided with.

THE COURT: What do you think is in error?

MR. FALK: Well, first of all, the State hasn't
provided me a full NCIC. The only thing I have, the
NCIC, was the one that was provided as part of the MDT
and there are cases on that piece of the NCIC that don't
show the disposition of these cases, so there's just a
charge without a disposition.

MS. SHAW: And, Your Honor, we are legally

prohibited from disseminating the NCIC and what Mr. Falk
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is not telling you is that he can order one himself
directly from SLED. I believe the cost is 25 bucks and
OID pays for it. I cannot give it to him without
violating Federal law. I'm sorry. I can't. I know Mr.
Falk would like it, but he needs to go through other
channels to get it.

MR. FALK: They're showing convictions for offenses
where I can walk up here with the SCDC records and show
you that he was in custody at the time.

THE COURT: Well, that in and of itself is not
sufficient as is you know crimes can be committed in the
walls of SCDC and are all the time so...

MR. FALK: And the State can then provide something,
provide me with --

THE COURT: So if you can share with Ms. Shaw what
you have concerns about, and she can just go back and
double check to make sure that they're comfortable to in
fact rely on what's in the NCIC record.

MS. SHAW: And, Your Honor, just some vague
assertion that it's wrong, I can't fix that, if, in fact,
it is incorrect, you know, unless you give me specifics
or unless Mr. Falk does.

MR. FALK: I don't know how to prove a negative. I
mean, I pulled --

THE COURT: The beginning part is to say that he has

Steven E. LeBlanc, R.P.R., Circuit Court Reporter
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never been convicted of murder and that's - you just -
and y'all have got it in the petition and she goes and
checks the NCIC and murder's not on there. That's pretty
easy, right? Yeah. It just might be easy. It may not
be hard.

MS. SHAW: And, Your Honor, also at this stage, the
petition is only to get us to a probable cause hearing
and an order for evaluation. At this stage the State is
relying on the certified criminal conviction records
which I'1ll be asking to have marked by the court reporter
probably tomorrow morning and Dr. Gehle's testimony.
We're not relying on the allegations in the petition
because that's what they are, they're allegations at this
point regarding the conviction.

MR. FALK: But they should have some support.

THE COURT: What? Yeah.

MR. FALK: I mean, they're saying they're just
allegations.

THE COURT: Tell me what you're concerned about?
What are the convictions that you worry about? Tell me
the ones you're concerned about.

MR. FALK: Well, I can tell you that I can't find a
disposition on the 1987 DUS, the 1988 simple possession,
the 1988 disorderly conduct, the 1990 pointing and

presenting, the 1992 CDV.
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MS. SHAW: Your Honor, first of all, Mr. Fabian
admitted he was charged with CDV in connection with, I
believe the relationship with either Barbara or Yvonne.
One of his female paramours from back in the early '90's.
I can look at the NCIC right now and just because there's
no disposition listed, doesn't mean it didn't happen. It
doesn't mean he wasn't charged with it. It just means
there's no disposition in the NCIC and records that old
we frequently are not able to obtain. We would have
tried. I certainly would have because I personally ask
for all of the records in each one of my cases so if we
had gotten it, we would have provided all of that
information to Mr. Falk. We maintain an open file.

We're not hiding anything and I'm sure that's been a
question he's had to answer.

THE COURT: So, yeah, yeah, yeah, yeah. So the
question is, Dr. Gehle would have relied on the NCIC?
Yes?

MS. SHAW: In part. Yes.

THE COURT: Okay. And in addition to relying on the
NCIC for convictions, what else would she have relied on
to indicate convictions or charges, I gather, or charges?

MS. SHAW: Your Honor, I will pull up her report
because on page 2 out of 30 she lists every single

document that she reviewed, had access to or requested
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from either our office or from other outside agencies so
that is all right there. 1It's in black and white. We
know what she considered. Would you like me to read?

THE COURT: Yeah. Just the charges.

MS. SHAW: She has, well, she met with Mr. Fabian
for over ten hours which is one of the longest interviews
she's ever done according to her. She reviewed the
petition. She reviewed the sexual predator form
synopsis, records related to the '09 review by the multi
disciplinary team because this is not the first time Mr.
Fabian has been reviewed. Records related from SCDC,
Health Services record, NCIC criminal report, Dorchester
County Public Index records, Berkeley, Colleton, and
Charleston County Public Search Index records, SCDMH
episode inquiry, a bylink search which is, I believe it's
akin to NCIC. 1It's something very similar. A particular
article because Mr. Fabian reported he was doing
mescaline at one point when he was engaging in certain
behaviors. There were DJJ records that were requested
that were not received. They were destroyed in
accordance with agency policy. Records from South
Carolina PPP, and sex offender treatment records from
Healthy Minds which is the place where he reported he was
attending, but they did not reply with any records at all

so there's no evidence that he even went there. That 1is
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what she considered in terms of the written materials
that we were able to provide to her and that she
requested.

THE COURT: All right. On the - and so, does she go
on to talk about the crime that she considered?

MS. SHAW: She considered all of the crimes to the
extent that she had available information about them.

THE COURT: Okay.

MS. SHAW: So, I mean, the driving under suspension,
the disorderly conduct, all of that stuff from 1987 she
would have considered that but it would have been a very
minor part and that's also a subject for cross
examination for Mr. Falk to ask her how much weight she
placed on these things. We try cases with Dr. Gehle all
the time. We know that she routinely does not consider
unconvicted conduct and she does not in particular
consider non sexual conduct when it comes to anything
other than diagnosing a personality disorder so for the
pedophilia, those DUS and disorderly conduct, not
necessarily particularly relevant, but with a personality
disorder, they're highly relevant to show he was at least
charged even if he was not ultimately convicted so that,
I mean, it did factor into her opinion and it will be
mentioned albeit not in detail.

THE COURT: Okay. I don't know where we are.
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MR. FALK: I know. I do want to bring up one more
point.

THE COURT: Okay.

MR. FALK: His conviction in 2015 for assault and
battery first, that is not a sexually violent offense
because I can't see on the sentencing sheet where there
was a finding that this was considered a sexually violent
offense. I'm just saying, I don't see it on the
sentencing sheet.

MS. SHAW: And, Your Honor, I have the certified
records from that and while the sentencing Judge
unfortunately did not mention that, the indictment which
I intend to move into evidence says specifically in
Dorchester County on or about March 13th, 2014, defendant
Tracy Allan - defendant on March 13th, 2014, did engage
in sexual battery upon a minor who was less than 11 years
of age in that he did digitally penetrate the victim WV,
this offense being in violation of Section 16-3-655.

These are felonies committed against minors,
therefore they are considered sexually violent offenses
per sub section 30. Regardless of whether they're
designated as such on the sentencing sheet, these were
sexual offenses committed against two prepubescent
females in the back of Mr. Fabian's SUV with his

girlfriend at the time. They are highly relevant to the
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They do need to be discussed and

they absolutely qualify as sexually violent offenses so I

respect the argument, but I must say I don't believe it

has any merit.

MR. FALK:

THE COURT:

MR. FALK:
saying

Your Honor --

Yeah.

-— there's case law. You know, what I'm

, 1f we want to bring that Judge in here or if we

want to have a separate hearing on whether or not that

was sexually motivated.

first of all,

You have to appreciate, he is,

charged with something that probably could

have been a capital offense at one time because he had a

prior and he pled guilty under Alford and got a time

served sentence.

said,

unless

facts in the affidavit,

So I don't care what the affidavit

I'm not sure that they were ever accurate and

Dr. Gehle has independently confirmed any of the

it's highly prejudicial and we

don't know what happened and my client never admitted to

it happening.
sexually violent offense,

to, you know,

It's not a sexual - and the statute says a
they refer to, I'm referring

a sexually violent offense means, and I'm

referring down to part "O" where any offense where the

person says that it's sexually motivated, I mean, that's

a sexually violent allegation, but that's not a sexually

violent conviction.

Steven E.
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That's not an admission to a
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sexually violent offense.

MS. SHAW: Your Honor, under Alford, I mean, the
defendant would have had to admit that there was enough
evidence that he would be convicted even if he doesn't
personally admit the offense and there is no suggestion
that these assaults on two minor females were anything
but sexual. Every single piece of evidence associated
with that particular case indicates that Mr. Fabian and
his girlfriend took two acquaintance prepubescent
females, the children of their friends, to McDonald's
where they then molested them in the back of Mr. Fabian's
SUV. That is the facts.

And more importantly, we're not here to relitigate
those underlying facts. Mr. Fabian pled guilty, he would
have been allocuted and/or voir dired by the sentencing
Judge who -- I can't read the handwriting unfortunately
but, I mean, these are established facts, Your Honor. He
has been convicted of assault and battery first degree.
It was pled down after he had spent a significant time in
jail. There are any number of reasons that could have
happened, but it doesn't mean that the conduct is
unconvicted and the basis for the conduct is that sexual
offense so I will leave it at that. Your Honor is more
than able to decide.

MR. FALK: He's got a conviction for assault and
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battery. The other stuff, there's no independent
confirmation. Maybe it was they let him plead guilty
because they didn't think they could make their case
because maybe they have a bad case. I don't know. But

the only thing I know is my client pled under Alford and
he has never admitted to the conduct. If the State wants
to bring in some of their own other witnesses to
corroborate some of the allegations, they were able to do
that, but absent that, you know that's gonna be highly
prejudicial. My guy walked out on - my guy walked out on
something that he could have been in prison for the rest
of his 1life, could have possibly, if he still did it, you
know, had it been a capital sentence, and he got a 551
days, 551 day credit for time served. So, to then let
the State explode that up to saying that this is a fact,
that it happened, there's no proof of that fact that it
happened. There's an allegation that it happened.

THE COURT: Well, it's an allegation that lies in an
indictment that your client has been convicted of. I
mean, I get that he pled to Alford and, but he certainly
had to tell the Judge that there were two things that had
to occur. Number 1; that he believed based on his view
of the evidence and his understanding, he believed that
he would be convicted and he wanted to take advantage of

the deal, but he did not want to straight up admit it.
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And the Judge would go on and tell him, do you understand
that you're going to have a conviction for assault and

battery in the first degree and it has to be supported by

a factual basis. It has to be or a Judge can't take it
and that was the factual basis. So, hence, the
indictment. I mean, they can't, you can't not have an

indictment. An indictment is the basis for the --

MR. FALK: But the standard of proof.

THE COURT: -- offense. The fact that, you know,
the fact that he was allowed to plead to assault and
battery in the first degree as opposed to, you know,
criminal sexual conduct with a minor, you and I can't
create the negotiations that went on for that, but
clearly it could have been something else other than
assault and battery in the first degree. That was Jjust
part of the deal.

MR. FALK: The State's got certified copies of --

THE COURT: Of the indictment?

MR. FALK: -- the sentencing sheets for that one for
which - so it's not a sexually violent offense that she
is entering.

MS. SHAW: Your Honor, it is under the felonies with
minors catch all position. That's why that exists
because when Solicitors plead these things down,

sometimes the sentencing Judge will not even know to
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write SVP review or this qualifies as a sexual violent
offense and requires review. But this one was a
negotiated sentence with a recommendation as I understand
it by the State based on this. So, Mr. Fabian took a
deal. 1It's that simple. He can't relitigate those
underlying facts now.

THE COURT: And I don't even remember where we began
at this point. I mean, I'm not gonna keep it out. I'm
not gonna keep it - I'm not gonna limit the doctor's
testimony. The doctor is entitled to look at the
indictment upon which he pled. It is of a sexual nature.
It says what it says, the indictment. He pled to a
charge on the basis of the factual recitation set forth
in that indictment.

MR. FALK: Thank you, Your Honor.

THE COURT: Yes, sir. All right. I will see you
all in the morning.

MS. SHAW: Thank you, Your Honor.

THE COURT: Thank you so much.

(Whereupon, court was adjourned for the day at 4:30
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(The following proceedings were held August 30,
2022, beginning at 11:28 AM.)

(Plaintiff's Exhibit Number 1 through 6 were marked
for identification.)

BAILIFF: All rise.

THE COURT: Thank you so much. Please be seated.

All right. I do believe we're waiting on one more
juror, but I thought I'd come on out and --

MS. SHAW: And, Your Honor, before we actually get
started with openings, there are some things that Mr. Falk
and I —--

THE COURT: Okay. Well, why don't we -- like what?

MS. SHAW: Well, number one would be my certified
records that I intend to move into evidence. Mr. Falk
indicated he has an objection to them and I'm going to be
presenting them to Dr. Gehle to authenticate as part --

THE COURT: Sure.

MS. SHAW: I mean, they're self-authenticating,
but I'm gonna be presenting them to her and I just don't
want to disrupt the flow of the trial. If Mr. Falk
has an objection, I'd like to get it out of the way
beforehand. I think I know what it's going to Dbe.

THE COURT: Okay.

MS. SHAW: But I have had them marked as P-1

through 6.
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THE COURT: Okay.

MS. SHAW: And I have redacted the minor victims'
names because as Your Honor knows I'm sure the Court
will require that if it's a minor sex assault victim,
we must redact the full name from every document, so
that's done.

And then the other issue is I would like for the
Court to make a formal ruling under Subsection (o) of
Section 30 of the SVPA, which handles all other felonies
concerning minors. I intend to discuss the assault and
battery convictions as sexual offenses and sexually
violent offenses as defined by the statute, and I'm
sure Mr. Falk will want to object to that and rather
than have my opening interrupted, I'd just like to get a
ruling from the Court that -- whether I can and cannot
discuss those as sexually violent offenses prior to
starting.

THE COURT: Sure.

All right. So -- so the State is concerned -- with
regards to openings, the State is concerned that -- that
you're not gonna be able to mention the assaults and
battery in the first degree?

MS. SHAW: Well, it's not that I'm concerned I can't
mention it.

THE COURT: Okay.
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MS. SHAW: I'm concerned about an objection which
will interrupt the flow of the opening and I would like
to be able to refer to the assault and batteries as
sexually violent offenses under Subsection (o) and I just
don't want to have an interruption while we're doing
openings.

THE COURT: Okay.

Yes, sir.

MR. FALK: Your Honor, they may be sexually violent
accusations or charges, but it is not the conviction
for the -- for the offenses. The assault and battery
offenses does not fit under this statute in any manner.
44-48-30(b), in order to fit in under that Paragraph (o),
there's got to be a specific finding by the judge who
accepted the plea on the record that this was sexual in
nature. There is no specific finding and to that extent
I think the fact of even admitting that particular record
is highly prejudicial because it's not a sexually violent
conviction and I don't see the purpose of admitting, you
know, a certified record of something that's not a
sexually violent conviction, so that's point one.

And then regarding the exhibits that she has -- she
would like to enter into exhibits, I have no issue with
the indictments, but the affidavits supporting the

indictments are hearsay. Granted they're certified




34

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

hearsay, but they are hearsay statements and they are
gonna be highly prejudicial and, you know, if their --
if their expert can testify to some of that, that's fine,
but it would be highly prejudicial for the jury to read
these affidavits that supported the indictments because
it's clearly hearsay and I don't see what exception it
could fit under.

MS. SHAW: Well, Your Honor, the only certified
records that actually contain affidavits are P-1 and 2.
Those are affidavits for the indictments from 1993. He
was convicted as charged and has admitted to engaging
in that offense, so those affidavits -- and while there
may be hearsay contained in them, they are admissible,
they're authenticated, and none of the other ones, the
A and B's, both convictions, the CSC with a minor third,
and -—— I'm sorry. That's it. The assault and battery
and the CSC with a minor in the third, none of those
have affidavits attached to them. 1It's strictly the
indictments, the sentencing sheets and the other court
documents, but no narratives.

MR. FALK: There's a narrative on the arrest
warrants.

MS. SHAW: Where?

MR. FALK: I'm looking at the narrative on the

arrest warrant -- on the 2014 arrest affidavit. There's
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a narrative on that that's hearsay.

MS. SHAW: Your Honor, that's not part of these
documents.

Mr. Falk just looked at them. There's no affidavits
attached to these four documents. There's nothing.

MR. FALK: I didn't --

MS. SHAW: Take a look again. The only ones that
have affidavits attached are one and two.

And, Your Honor, I was just trying to pull up the --

(Discussion off the record.)

MS. SHAW: All right.

MR. FALK: How many do you have?

MS. SHAW: Six exhibits.

MR. FALK: I guess I'm missing one and two.

MS. SHAW: Yes, I've still got them. Those are
the only two with the affidavits.

And, Your Honor, I will correct myself.

(Discussion between counsel.)

MR. FALK: Your Honor, with respect to, I guess,
it is Exhibit 5 --

THE COURT: Okay.

MR. FALK: -- and Exhibit 6, I do not have an
objection. With respect to Exhibit 4 and 3, I would
still object to anything more than the sentence -- well,

first of all, I object to the admission of those to
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start with because that's the assault and battery first
charges.

THE COURT: Okay.

MR. FALK: And so anything more than the sentencing
sheet I think is gonna be highly prejudicial because it
talks —-- it has other information regarding the original
offense for which he was indicted. I mean, if you want
to give them a sentencing sheet for assault and battery
first degree, that's fine, but she wants it to include
the information that's attached with the indictment, and
I don't think that's appropriate since he didn't plead
to those charges.

MS. SHAW: And, Your Honor, that's exactly why that
information does need to be published to the jury because
those were two very serious offense, which he was allowed
to pled down, but he was charged with CSC first degree for
both of those children and they need to know that's that
what he was originally charged with.

MR. FALK: No.

MS. SHAW: Yes. That is our position, Your Honor,
and that has normally been allowed by the courts. If
someone pled to a charge that is lower than what they
were originally indicted for, the original indictment
can come in.

MR. FALK: Your Honor, he pled under Alford. TWe
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10

do not know what the allocution was in this case.
Obviously the facts that would support a plea for

assault and battery first are significantly different
than the facts that would support a plea on the greater
offense. It is -- in this case, it is highly prejudicial
for the jury, first of all, to see the indictments and
the language in the indictments since there was in no

way an adjudication on the accuracy of the language that
was in the indictments.

THE COURT: Okay. As I understand it, and let me
just be clear, the assault and battery in the first
degree, those are not -- the State would not be offering
those indictments and convictions for the purpose of
element one. Element one, there are other offenses
which activate, for lack of a better word, the statutory
provisions, but as I understand it, it is the position
of the State that -- that those convictions are highly
relevant and while it may not be an enumerated statute
or offense, particularly in light of Mr. Falk's position
because the Court did not make that finding, it doesn't --

MS. SHAW: Your Honor --

THE COURT: -- it doesn't have to be there because
it doesn't have to be -- consider that to be a qualifying
-- to activate the statute; however, however, those

convictions are, i1if you will, as relevant as any of the
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qualifying offenses because of what occurred.

MS. SHAW: Your Honor is exactly correct except for
one thing --

THE COURT: Okay.

MS. SHAW: -- and I'm going to correct myself
because I cited Subsection (o) of Section 30, it's
actually Subsection (1), which is violations of
Article 3, Chapter 15, Title 16, which assault and
battery in the first degree was in this case, involving
a minor when the violations are felonies.

I've got the statute right here and it allows the
-- so I would submit that the A and B's are, in fact,
SVO's because they are covered by Subsection (1), but
the CSC first from 1994, as well as the CSC third, are
more —-- I'll just say clean in terms of the way we handle
these things.

THE COURT: The application of the statute?

MS. SHAW: Correct.

THE COURT: Because there are a couple of things
that are going on. Number one, you have to -- you have
to find yourself within the context of the statute.

MS. SHAW: Yes, ma'am.

THE COURT: You've got those. As you state, they're
unequivocal, here they are statute-wise, but that doesn't

end the inquiry with regards to what may or may not be
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12

relevant with regards to an expert's testimony.

MS. SHAW: Correct.

THE COURT: And I gather these -- these particular
convictions are probably gquite relevant and, again, she
will testify with regard to those?

MS. SHAW: Yes, Your Honor. Highly relevant to the
pattern of behavior which is exactly what we really need
to prove here, is an on-going pattern of the inability
to stop himself from sexually assaulting young children.

So, yes, they're highly relevant; yes, they're
highly prejudicial, but that does not mean that they
should be excluded and Dr. Gehle did rely, in part, on
them in forming her opinions.

THE COURT: Sure. So, you know --

MR. FALK: Your Honor, may I just comment?

THE COURT: Sure. Go right ahead.

MR. FALK: The sentencing sheet shows that he was
convicted of a violation 16-3-600, so I would assume that
that means that it's -- where are we at here -- Article 3,
Chapter 3. It's not -- it's not a Chapter 15 offense.

I'm looking at --

MS. SHAW: Your Honor, it's a Title 16 offense, which
is clearly enumerated.

MR. FALK: Where does it -- it's right here. 1It's

16-3-600. It's not in Title 16. I don't know what else
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to say.
THE COURT:
MS. SHAW:

Well, I don't have it.

Your Honor, I think the Court can make

a ruling based on the argument so far that these are

felonies involving minors that are sexual in nature.

They must come in.

And while Mr. Falk certainly is zealously

representing his client, I mean, they're admissible as

the -- well, the information is admissible hearsay.

They're certified court records. I'm not sure what else

we need here.

THE COURT:

MS. SHAW:

THE COURT:

MR. FALK:

THE COURT:

MR. FALK:

THE COURT:

MR. FALK:

Sure.
Thank you.

Anything else, Mr. Falk?
Yes.

Okay. Go ahead.

I'm looking at the South Carolina code --
Okay.

-- and Title 16, Chapter 15 are offenses

-— the broad heading is offenses against morality and

decency, and Chapter 16 is the computer crime act. So

I get how something that is not one of the enumerated

offenses could fit under there if it's related to a

child, but assault fits under Chapter 3, so it is not a

Title 16 offense, which is a computer -- I mean, it's
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not a Chapter 16 offense, nor is it a Chapter 15 offense,
it's a Chapter 3 offense. It does not fit. The fact
that he pled guilty to the charge, I mean, granted
they're accusations, my client pled to assault and
battery first, not assault and battery with intent to
commit sexually violent -- you know, to commit assault.
He pled, that was the deal, and it would be highly
prejudicial to allow the jury to see this.

THE COURT: You're talking about the indictments?

MR. FALK: The indictments.

THE COURT: Okay. It goes along with it.

MR. FALK: I beg your pardon?

THE COURT: The indictments, that was a part of the
plea to the assault and battery in the first degree?

MR. FALK: Uh-huh. Yes.

THE COURT: Got it.

MR. FALK: And for her to refer to this assault and
battery as a criminal sexual assault would also not be
supported by the facts and if she says it we're gonna
have to object during the opening statement.

THE COURT: Yeah, and that's guite all right. Do
whatever you need to do. Again, you'd have to -- even
if I rule now, I think you've got to do it in any event,
it -- i1it's not gonna be excluded if it is the type of

information upon which she relies on, and I am confident
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that it is.

MS. SHAW: Thank you.

THE COURT: It's admissible and I don't mind telling
you that In re: Snow is pretty instructive about the
extent to where other -- other offenses can be considered
and I think Dr. Gehle, interestingly enough, happened to
be the expert that is discussed a lot in that particular
decision and the concern wasn't even directed towards the
number of different offenses that Mr. Snow had committed,
to include -- let's see. Let me just get to it.

Here it 1is. In the Snow decision, the Court says,
and I'm just going to gquote it, Snow has an extensive
criminal record, including convictions for disorderly
conduct, reckless driving, hindering an officer,
simple assault, pointing a firearm, malicious injury
to property, kidnapping, ill-treatment of a child,
criminal domestic violence, criminal domestic violence
of a high and aggravated nature. His record also
includes his qualifying convictions under Section
44-48-31(a) of the act, the 1996 conviction for assault
with intent to commit sexual conduct, and a 2006
conviction for lewd act upon a minor, and then they
-— and there's even reference to the disciplinary
infractions while the gentleman was in SCDC, he was

disciplined twice for sexually related offenses, which
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included one infraction for masturbating in the
recreation yard and another for striking an employee
after inappropriately grabbing a female staff member.
All that was contained within the SCDC records.

So 1if the information is the type of information
on which the -- Dr. Gehle testifies is reasonably and
normally relied upon by like members of her profession
when giving and opining expert testimony, it's
admissible. Clearly though it cannot be used as a
simple conduit for hearsay, but my sense is that -- that
she considered these matters in opining on the elements
of whether there's a mental abnormality or personality
disorder and whether or not there is a likelihood to
re-offend, so.

All right.

MS. SHAW: Thank you, Your Honor.

THE COURT: Yes.

MS. SHAW: So 1 through 6 when I do offer them up,
Your Honor will permit me to introduce all of them in
their entirety?

THE COURT: I don't know. Let me see. I haven't
looked at them yet.

But let me tell you, you're not gonna put them in
through the opening. If we don't get this jury out --

MS. SHAW: Oh, no. I'm not gonna put them at the
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opening --

THE COURT: I know you're not. But go ahead and
pass them up because I'll be looking at them while
you-all are doing your openings.

MS. SHAW: Yes, ma'am.

THE COURT: All right. Anything else before we
bring the jury out?

MS. SHAW: No, ma'am.

MR. FALK: No, Your Honor.

THE COURT: All right.

(Whereupon, the jury enters the courtroom at
11:53 AM.)

THE COURT: All right, ladies and gentlemen. At
last. Ladies and gentlemen, at this time I'm going to
ask to you please stand and raise your right hand and
be sworn in as the jury in this case.

(Whereupon, the jury was duly sworn by the Clerk
of Court.)

THE COURT: And I was watching and if there's anyone
who did not take the ocath, I'm gonna ask you to please
stand, but I think I was paying attention and everyone
took the oath.

Wonderful. I find no one standing.

Now you're now the jury in this case and I want to

make some preliminary remarks to you and -- and these
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remarks are not intended to be the charge on the law.
I'm gonna give that to you at the end of -- at the end
of the case after you've heard all of the evidence and
the arguments of counsel before you retire to -- to
render your verdict, your decision.

Now -- but I do want you to understand the process
and I want to talk about what some of the things you're
going to -- to hear so you will understand, and that's
the purpose of my going over some of these things with
you.

And I also want to talk to you a little bit about
the duties that you have, the duties that I have because
we have different duties to perform over the course of
this trial, and I want to begin by saying thank you again
and I want to briefly tell you that -- and I want to do
it briefly.

You know, we get suggestions for things to tell
juries and over time some make more sense to you than
others and -- and a few years ago we came out with a
charge that's called the professionalism charge, I don't
know why it's called that, and it was just a reminder
and I think perhaps it was a reminder to juries because
there's so many shows that stream now on -- on so many
different places and platforms that as we began there

was a suggestion from my bosses at the Supreme Court to
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remind jurors that this trial is probably going to be
different than perhaps trials you may have seen on
television, read -- or read about in books or seen in
movies and the like, and the reason for that is that
when productions obviously are made on television,
they're made for entertainment. This is obviously not
for entertainment, but they are orchestrated to be full
of high drama and riveting circumstances, and then what
is it, there's a break every twelve minutes to sell
something unless, of course, you stream it, and so this
really wonderful charge came out or instruction to
remind all of us that a trial, while they certainly

can be riveting and full of gquite a lot of emotionally
charged information from time to time, to remind all of
us that a trial is not for entertainment. It really is
where the rubber meets the road in a democracy and it
is, I would submit to you, the absolute heart of what

I believe to be the greatest system of justice that
people have ever come up with and, quite frankly,
that's because of you, because of juries.

And also this wonderful charge talks about the fact
that the lawyers who are appearing before you, it gives
us just an opportunity to talk to you about them, and
I'll be doing that a little bit more as I give you these

preliminary remarks, but these lawyers are advocates
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for the parties that they represent, but it gave us an
opportunity to just explain to jurors that before these
lawyers were allowed to represent even the first client
they swore an oath and are officers of the court. And
while they are advocates and fine advocates for the
parties they represent, they are officers of the court
and they are sworn to uphold the dignity and the system
of justice as officers of the court, and I love for our
jurors also to know that.

And then we talk in the -- the professionalism
charge also talks about the fact that this courthouse,
this courtroom, is a place of honor and dignity and
it is absolutely devoted to the rights of all of our
citizens and then, you know, it reminds all of us to
thank you and appreciate you and let you know that we
know that you will come to your duties with dignity and
professionalism, and -- and just to remember to thank
you for that, and so I certainly do that at this point.
And I'll do it a lot because you-all ought to be thanked
a lot.

So I'm gonna shift now a little bit because I want
to -- I want to explain to you about what's going to be
happening and then I want to explain to you a little
bit about this particular matter and then a little bit

about our process and the burden of proof. I want you
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to understand these things.

The first thing that will happen is that you will
hear what's called an opening statement. An opening
statement. You're first gonna hear the opening
statement from Ms. Shaw. Ms. Shaw is an assistant
attorney general as you learned yesterday. She
represents the State of South Carolina. You're going
to hear from her in her opening statement and then
you're going to hear from Mr. Falk in his opening
statement on behalf of Mr. Fabian.

What are opening statements? We'll, I'm gonna
tell you what they are and what they are not. What they
are is an opportunity for the attorneys to introduce
themselves, and Mr. Falk's gonna introduce his client
to you, and to talk to you a little bit about what they
believe the issues are in this case.

What opening statements are not are true arguments.
Those come at the conclusion of the case before you hear
the jury charge from me and then retire to consider your
verdict. So that's what the opening statements are and
what they are not.

Once we've heard the opening statements, then each
side will have an opportunity to present evidence to
you. They may be sworn -- sworn testimony, documents,

and the like. I will tell you that it is your duty,
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and I'm gonna talk a little bit more about that,

but it is your duty to listen very carefully to the
witnesses in this case and to give to these matters
you're undivided attention, so I'm gonna ask that you
do that; that you listen carefully to the witnesses and
you will receive the evidence in this case.

Now, ladies and gentlemen, once each side has had
an opportunity to present evidence to you, then the
attorneys will return and they will then deliver to you
their closing arguments. Those are true arguments.
What do I mean by that? Well, no doubt each side will
emphasize certain portions of what you have heard,

perhaps what you have seen from the documents and the

like, and try to convince you to agree with their version

of the facts.

Now once the closing arguments are finished, each
side will make closing arguments to you, then I will
explain to you the law that is applicable to this case.

Now that segues into our duties. You and I have
different duties to perform. You are the sole and the
only and the exclusive finders of the facts in this
case. No one else is going to be the finders of the
facts in this case but you, and it's your duty. How
will you do that? You will do that by listening to the

witnesses, you will receive the evidence and you will
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make any inferences which you feel may reasonably be
drawn from the evidence and you're going to weigh the
evidence and you'll make those determination of the
facts. You're the sole judges of the facts so much so
I'm gonna ask you at this moment if I do or say anything
with regards to the facts and you think I'm commenting
or making any indication with regards to my opinion or
thought about the facts, I'm gonna ask you to disregard
it right now, and I will tell you why. Our law does
not allow me to have an opinion regarding the facts,

to intimate to you about any feeling about the facts.

I want you to know I don't have an opinion. I don't
have any feelings with regards to the facts presented.
That's a matter solely for you to determine.

So 1if I do something or say something and you
think that's a comment on the facts, please disregard
it. Maybe I had too much lunch or something because I
can assure you I have no opinion regarding the facts.
That is a matter solely for you to determine.

So what am I doing here? I'm the judge of the law
and the law as given to you by the Court, by me, that's
the only law that you may consider, and if you believe
as you listen to the law, if you have a preconceived
idea about what you think the law is or what it ought

to be and after you listen to what I tell you the law
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is you're like no way, well, for our system to work
correctly you must accept and apply the law exactly as
I give it to you, then when we finish here and you've
been discharged if you want to go call your legislators
and you want to have a conversation, that is absolutely
your prerogative as a citizen, but for our system to
work correctly you must accept and apply the law exactly
as I state it to you even though you may disagree with
it. I cannot tell you what the facts are and you can't
disagree with me about what the law is, and that's how
we serve out our duties in this case.

Now a couple of other things that I want you to
know about because I want you to understand what's
happening. I don't want it to occur and you're like oh,
what was that. Ladies and gentlemen, you have learned
now over the course of the last about fourteen, fifteen
hours that a trial, like business or sports, you're
learning that trial is a very regulated and structured
activity and as in sports or business or other structured
activities, there's certain rules that both sides must
obey when presenting evidence.

Wait for it. These rules are called the rules of
evidence. Our law places upon these attorneys the
responsibility, the duty, to their clients to call a

possible violation of the rules of evidence to my
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attention, and you -- let me tell you what that's gonna
look like. You will hear them say something like
objection and they will stand, they will have volume,
and the reason for that is that they want everything to
stop, so they're gonna have a strong voice when they do
that because they intend for, number one, to make sure

I hear them, and I'm behind like two fish tanks up here.
And, number two, they want you to stop, so everything
needs to stop when they make that objection.

Now -- and the reason that they do that is they
have a duty to bring a possible violation of the rules
of evidence to my attention. It is my duty to rule on
the admissibility of evidence, but once it's admitted
whether you believe it, the weight you give to it, any
inferences you draw from it, that's solely for you to
determine. Whether evidence is admissible at all or not
is a matter of law for me.

So if I -- if I say that the objection is sustained,
that means that piece of evidence cannot be received in
that form or at all. If I say that the objection is
overruled, that means I don't think there's been a
violation of the rules and that bit of evidence can be
received.

Now because it is these lawyers' duty, you must not

hold an attorney's objection against her or his client,
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nor should you conclude from my ruling on the objection
that I favor one side or the other because I don't. It's
just my duty to rule. It's their duty to raise it and
my duty to rule. I've got to call balls and strikes like
an umpire and so you must not draw any inference that I
favor one side or the other because I do not.

Now when I rule on matters of evidence, I'm gonna
do it one of three ways. It may be that they'll stand
and they'll say objection, hearsay. Well, I'll have that
and I'll make a ruling and then we'll move on. It may
be that I ask the lawyers to approach and you're gonna
hear this. You go to the beach. Work with me, okay?
And, yes, we're doing that -- that little sound is being
played absolutely so you can't hear a thing I'm saying
and a thing they're saying. Why? Well, let me tell you
exactly why that's happening because it also applies to
the third instance and there may come a time when I need
to ask you to leave the courtroom. Now why would I do
that? Let me tell you why. I might need to have the
lawyers approach, I might need to hear a word or two of
explanation. If T need you to leave the courtroom, that
means I need a little bit more conversation, a little
more argument to help me make a determination and,
clearly, I would not want anything that I might say in

ruling on the admissibility of evidence to be considered
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by you as a comment on the facts, so that's the reason
I play we go to the beach, you-all go to the beach, or
I'll ask you to leave the courtroom. I'll do that as
little as possible, but that's what is going on. It
just allows me the space to do what I must do. Now --
so that's objections and I wanted you to understand
about that.

Now, ladies and gentlemen, I want to now shift
and to talk a little bit about what your -- what this
case 1is in terms of what you are going to need to
determine.

Ladies and gentlemen, the State has made allegations
with regards to Mr. Fabian and this action has been
brought pursuant to a statute, and it's 44-48-10 et seq.
Now you know about all the Latin I know. And under this
statute, the State, the State, must prove three things.
And these are the three elements that you'll make a
determination whether the State has met its burden of
proof, and I'm gonna talk about that in just a moment.

Here are these three elements. I'm going to go
into it in much greater detail when I give you the
concluding instruction, but I did want to give you a
preview. Number one, you will make a determination
whether the State has met its burden of proof of the

following three elements. The first element. Mr. Fabian
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must have been convicted of at least one gualifying
sexually violent offense as defined, and then there's
a South Carolina code section, which, again, means a
statute, a law. That's the first element. And that
statutory provision is 44-48-32 (a) through (p).

And, secondly, the State must prove beyond -- and
I'll talk about the proof and the burden of proof in
just a second. The State must prove that Mr. Fabian has
a mental abnormality and/or a personality disorder which
makes him likely to engage in acts of sexual violence,
here's the third element, if not confined in a secure
facility for long-term control, care and management. It
is a commitment for secure long-term control, care and
management.

Now we're going to go into much more about that when
I give you the concluding instructions. The State must
meet it's burden of proof by beyond a reasonable doubt.
Beyond a reasonable doubt. I will define that for you
when I give you the concluding instructions, but one of
the definitions of beyond a reasonable doubt is that a
reasonable doubt is the kind of doubt that would cause
a reasonable person to hesitate to act. Now it will be
your duty to determine whether the State has met its
burden of proof with regards to each of these three

elements.
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Now, ladies and gentlemen, I'm going to ask a favor,
but I'm gonna tell you a story so it makes sense to you.
When I was a little girl and we would go to services,
and I have two older brothers who are brothers, and I
was always the person that had to sit next to my momma
because she probably thought if anybody's gonna act
up it's gonna be me. Well, inevitably my mom at some
point would do like this. I thought she was sleeping.

I would start squirming or I'd grab something and then
inevitably that hand would come out and I'd get pinched.
Yeah. Well, that was a preview of things to come

later, right? Well, I did not realize that my momma
was concentrating with her eyes shut. I thought she
was sleeping. I mean, she was my momma, so I knew her
pretty well, right? I'm gonna ask you as a favor to me,
please do not concentrate with your eyes closed because
if I can't tell if my own momma's awake or sleeping,

and we've just met, I'd surely mess that up, so please
concentrate with your eyes open for me so I don't mess
up like that and think you're sleeping.

Now, ladies and gentlemen, because you are the
finders of fact and because you will make the factual
determination in this matter and take the law as I give
it to you and then apply it to the facts as you find

them to be, and that's how you're going to reach a
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verdict. And because under our law there is ordinarily
no way to correct an erroneous determination of facts by
a trial jury, there's a way -- if I mess up, there's a
way to fix that. 1If there's an erroneous determination
of the facts by a trial jury, ordinarily there's no way
to change that. It is so important that you give to
these matters your undivided attention, and I'm going to
ask you to do that.

Now, ladies and gentlemen, in order to preserve
everyone's rights, it is necessary that I ask if there
are any additions or exceptions from the parties.

From the State?

MS. SHAW: No, Your Honor. The State's prepared.

THE COURT: All right. Yes, sir.

MR. FALK: No, Your Honor.

THE COURT: Very well. Ladies and gentlemen, at
this time I'm going to ask that you'd please draw close
and -- you know what you know what? You know what I
didn't mention? But, again, I wanted to explain to you
the why part.

Ladies and gentlemen, there's a debate that goes
on about note-taking. I think both sides -- there are
really good reasons for both sides and here they are.
There is a criticism of note-taking by jurors because

you can miss something as it's coming from the witness
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stand while you're taking notes and the argument for
note-taking is that it allows a juror to refresh that
juror's memory before deliberations. I think both of
those are such good reasons, but this is what I've

come down to after a long time and a lot of thought.
When trials are anticipated to be of relatively short
duration, I ask the jurors to just trust their memory,
pay attention and not take notes. When they're going to
be of longer duration, we have notepads, paper and pens
and pencils and we give those to jurors so they can take
notes. Now I'm gonna ask you not to take notes.

Now I've commented on the anticipated duration of
this matter, but I want you to understand that it is of
the utmost -- it is of the utmost importance to these
parties and to our system. The only reason that I made
any reference was I just didn't want you to be concerned
about my instruction not to take notes and I want you to
understand why.

Ladies and gentlemen, please draw close as we listen
to the opening statements.

Ms. Shaw.

MS. SHAW: Thank you, Your Honor. May it please
the Court?

THE COURT: Yes, ma'am.

MS. SHAW: Good morning, ladies and gentlemen. The
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much anticipated beginning of the trial has started and
I've got say Judge Goodstein stole my fire. Usually I
go into a full discussion of stuff, but I'm gonna keep
it relatively short today because as she said this is
gonna be a relatively short trial. Hopefully we will

not be proceeding past tomorrow morning.

So anyway, I will introduce myself again. My name
is Suzanne Shaw. I am an assistant attorney general
from Columbia. I am one of two attorneys in the sexually

violent predator unit at our office and I have been
tasked with trying this case to you people.
So why are we here? The State has filed a petition

pursuant to the Sexually Violent Predator Act alleging

that Mr. Fabian is a sexually violent predator as defined

by our statute, and as Judge Goodstein just told you,
he has to have three elements and I have to prove those
three elements to you beyond a reasonable doubt, and I
really welcome that burden and I want to explain to you
why.

Because Mr. Fabian, while a convicted sex offender,
he is still a U.S. citizen. He has maxed out his
sentence. He has served his debt to society for the
crimes that he has comitted and he is entitled to be a
free man on probation at this point.

We are requesting, the State of South Carolina,
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that you civilly commit him for an indeterminate period
in a secure facility so that he can receive long-term
control, care and treatment pursuant to this act.

Now I'm gonna back you up just a moment because
the Sexually Violent Predator Act, you'll hear us refer
to it as the SVPA, this was a statute enacted in 1998
and it is designed to identify a very, very small and
extraordinarily dangerous subset of sex offender who
not only has committed a qualifying offense, which are
statutorily defined, he also has to have what's called
a mental abnormality or personality disorder that makes
it likely that he will re-offend, and that's your third
element. You must consider whether you think at the
end of the day and under this burden another definition
of meeting it is that you must be firmly convinced
that Mr. Fabian meets criteria before you commit him.

So what are mental abnormalities and personality
disorders? Well, they are what they appear to be. A
personality disorder is a way of thinking and interacting
with the world. A mental abnormality, perhaps a
paraphilia, perhaps pedophilia, perhaps something else.
They are statutorily -- well, I'm sorry, they are defined
in the DSM-5 and you will be hearing testimony today
from Dr. Marie Gehle, of the Department of Mental Health,

who conducted a psychosexual evaluation of Mr. Fabian.
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She will be testifying concerning what she believes are
his relevant diagnoses, why she thinks that he is likely
to re-offend if he is not confined, and I ask that you
listen to her very carefully.

She reviewed a variety of records, she conducted
an extensive clinical interview and she also scored
various actuarial tools, as well as do a risk assessment,
so it's a very thorough evaluation. And her testimony
will be relatively short, so hopefully a couple of hours
and you'll have the picture.

So getting back to why it's so important that we
have this burden of proof, which is actually a criminal
standard even though it's a civil case, he's a U.S.
citizen. He has the right to be free at this point and,
like I said, we are asking for a significant deprivation
of his liberty so the public can be protected and so that
he can get the treatment that he needs.

And I want to emphasize this to you because you're
gonna hear some very hard facts, you're gonna hear some
very unpleasant stories and things that Mr. Fabian has
done, and you probably won't like him very much, but just
the fact that you may not like him cannot drive your
judgment. We are not here to punish Mr. Fabian. This
is not a punitive scheme. This is not a punitive

statute. He's done. He's served his time.
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So I ask you to very carefully and thoroughly
consider the evidence you're going to hear and I ask
you to render a verdict of, number one, that Mr. Fabian
does, in fact, suffer from a mental abnormality or
personality disorder and, two, that he is likely to
re-offend if he is not confined for long-term control,
care and treatment.

Thank you.

THE COURT: Thank you.

Mr. Falk.

MR. FALK: May it please the Court?

THE COURT: Absolutely. Thank you.

MR. FALK: Hi, I'm Jim Falk. I'm a lawyer from
Charleston. I'm representing Mr. Fabian in this case.
I'm gonna have a lot more to say about this case at the
end. You know, it's gonna be a quick trial, but the one
thing I want you to keep in mind while we go sort of
speedily along through this trial is that you-all have
a tremendous amount of power today and you may be making
one of the most impactful decisions at the end of this
trial because your decision is gonna determine whether
or not Mr. Fabian goes home, goes back on probation or
whether or not he is confined in a facility. And a term
that was used was "indeterminant”", and I think it's fair

to say that if you go -- if you go for something that's
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an indeterminant period of time, what that means is when
you are put into the facility on that day you do not
know when you're gonna get out of the facility.

You know, I'm sure everybody knows that most people
when they, you know —-- that they've heard about, people
who have gone to a prison or they get a sentence from
a --

MS. SHAW: Objection, Your Honor. Sidebar.

THE COURT: Okay.

(Proceedings held at the bench; not reported.)

MR. FALK: All I'm saying is that this is gonna be
a situation where that if he gets committed he's gonna
go some place and he's gonna not know when he's gonna
get out on the day that he goes in.

And the other thing I want you to keep in mind, and
this is really important, is the fact that the State's
burden today is to prove whether or not he is -- he meets
the definition of a sexually violent predator today.

Now I expect that the State's gonna put in a lot of
information about the past and some of this information
goes back almost thirty years in the past, but the issue
for you-all is gonna be whether or not today he meets
the definition of a sexually violent predator. So that
when you're, you know, listening to the testimony and

you hear stuff that is, you know, taking place thirty
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years ago, whereas if you hear about something that is
something more current, that's probably more relevant
to your decision, I just want you to keep that in mind

is that what you're looking for is whether or not he

meets the definition today of a sexually violent predator,

not whether or not he met it thirty years ago.

Again, this is an important decision. I want
you-all to pay attention. And, you know, when we were
picking this jury, we asked a lot of questions at the
beginning and, you know, some people came up and said I
just don't think I can be fair and then those people are
not sitting with you twelve. So you-all are the ones
that we've agreed that -- have said that they can be
fair, and I'm just asking you-all to stick to that,
stick to your oath, and be fair. Don't make a decision
on this case until the end of the case once you've heard
all of the evidence.

Thank you.

THE COURT: Thank you.

Yes, ma'am. On behalf of the State, please call
your first witness.

MS. SHAW: Yes, ma'am.

Your Honor, the State calls Dr. Marie Gehle of the
Department of Mental Health.

THE WITNESS: Can you-all hear me? I'm actually
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pretty soft-spoken, so I'm trying to keep my voice up.

If you can't hear me, please let the judge know.

THE CLERK: If you can raise your right hand and
state your name for the record.

THE WITNESS: Marie Gehle, G-E-H-L-E.

(Whereupon, Marie Gehle was duly sworn by the Clerk
of Court.)

THE COURT: Your witness.

MS. SHAW: Thank you, Your Honor.

MARIE GEHLE,
having been duly sworn, testified as follows:
DIRECT EXAMINATION

BY MS. SHAW:

Q. Good morning, Dr. Gehle.
A. Good morning.

Q. How are you doing today?
A. Excuse me?

Q. How are you doing today?
A. I'm doing okay.

MS. SHAW: So, Your Honor, I would first like to
voir dire the witness.

THE COURT: I'm sorry?

MS. SHAW: Your Honor, I'd first like to voir dire
the witness as to her qualifications.

THE COURT: Sure.
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VOIR DIRE EXAMINATION
BY MS. SHAW:
Q. All right. So, Dr. Gehle, please spell your last name

for the record?

A. It's G-E-H-L-E.

Q. Okay. And by whom are you employed and in what
capacity?

A. I'm employed by the South Carolina Department of
Mental Health. I work in the forensic evaluation service
there and I'm a -- I do sexually violent predator

evaluations for commitment, what we call pre-commitment
evaluations, there.

Q. Okay. Thank you. And have you ever been employed by
any other agencies or private institutions prior to your
employment with DMH?

A. Sure. Yeah, I worked a number of jobs, but as a
licensed psychologist I've worked at the Department of

Mental Health and I do some private practice on the side.

Q. Okay. And how long have you been with DMH?

A. For a little over twelve years, going on thirteen
years.

Q. Okay. And for the majority of that time, have

pre-commitment evaluations been the majority of your work?
A. Yes, for at least the last nine years.

Q. Okay. Now approximately how many of them have you
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done?

A. I've completed about 225 or so pre-commitment
evaluations.

Q. Okay. And approximately just how many do you do per
year? What's that average?

A. It averages to twenty to twenty-five.

Q. Okay. So in order to be employed to do your job,

do you have to have certain background,

experience?

education and

A. Typically people who do my job are licensed mental

health professionals,
psychologist.

Q. Okay. And that requires
graduate degree, correct?

A. Yes.

psychology and then your license,

process.

become licensed.

To be a psychologist,

And psychiatrists,

typically a psychiatrist or a

an undergraduate and

you have a doctorate in

which you go through a

It depends on the state what the process is to

they go to medical

school and then train specifically in psychiatry.

Q. Okay.

what degree did you obtain?

A. I went to two undergraduate schools.

So where did you do your undergraduate work and

I went to

Wright State University and then I graduated from Ohio

Northern University in Ada,

of arts, in psychology.

Ohio,

with a BA, a bachelor
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Q. Okay. And what about your graduate work?
A. I went to Xavier University in Cincinnati, Ohio. I

got a master of arts in clinical psychology and a doctorate
in clinical psychology.

Q. And did you pursue any further specialized training
after you obtained your doctorate?

A. Well, I did a predoctoral internship, which is
required for the -- to get your doctorate and then I did

a postdoctoral fellowship in forensic psychology and then

became a licensed psychologist.

Q. Okay. And you're licensed in the state of South
Carolina?

A. Yes.

Q. And are you licensed in any other state?

A. I'm also licensed to practice in Georgia.

Q. Okay. When did you get licensed in South Carolina?
A. 2010.

Q. Okay. And so since you were licensed in 2010, you've

been continuously performing sex offender evaluations?
A. Yes.

Q. Okay. And do you currently participate in any
studies, publications or other peer-reviewed articles or
books that you're working on?

A. Do I write those? Is that what you're asking?

Q. No, are you participating in any sort of scholarly
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studies at this point?

A. I'm not exactly sure what you mean by participating,
but every year I work with the -- with the forensic
psychiatry fellowship at the University of South Carolina
Medical School and I usually write an article with them.
We get assigned a legal case and we write a summary and
it's published in a journal that is, I guess, marketed
towards forensic psychiatrists, so it's something that --
it's a journal that they typically read, so I publish
usually one or two of those every year most years, the
last probably six or seven years.

Q. Okay. And have you ever been a presenter at a
professional development seminar or symposium?

A. Yes, I've presented in the past.

Q. Okay. Are you currently a member of any professional
organizations?

A. I'm a member of the American Psychology and Law
Society and I'm a member of the Sex Offender Civil
Commitment Program Network. It's a group of professionals
who deal with sexually violent predator programs.

Q. Okay. And in the course of your duties with DMH, you
teach and oversee fellows, correct?

A. Yes.

Q. Okay. Now in terms of forensics, can you just

describe your specific education?
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A. In terms of forensics?
Q. Yeah, in terms of your forensic background, just I

need to know your specific education and additional courses

you've taken and taught.

A. Well, I'm not exactly sure how to answer your question
the way that you're asking it. I have a doctorate in
psychology. I did specialized training in forensics. I
took one forensic psychology class in graduate school. It

was the only one offered that was at my graduate school.
Q. Okay.

MS. SHAW: Your Honor, at this point I would like
to offer Dr. Gehle as an expert in clinical forensic
psychology, specifically as an expert in sex offender
evaluations.

THE COURT: Is there any voir dire?

MR. FALK: Without objection.

THE COURT: Very well.

Let me just explain to the jury.

Ladies and gentlemen, ordinarily under our rules
witnesses are not allowed to testify regarding their
opinions or the reasons for those opinions. There is
an exception and that is when by virtue of someone's
knowledge or training or experience or education they
have become an expert in some field, typically it's

a field of science, it could be a field of art, and
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when so determined to be an expert those witnesses are
allowed to testify regarding their opinions and the
reasons for those opinions within that expertise.

Now, ladies and gentlemen, I will give you some
further instruction about expert testimony when I give
you the concluding instruction, but for purposes of --
of this moment I would tell you that experts, their
testimony is to be evaluated as you would evaluate any
other witness's testimony and are not to control your
judgment by virtue of the fact that a witness is someone
who has been deemed to be an expert.

All right. You may proceed.

MS. SHAW: Thank you, Your Honor.

CONTINUED DIRECT EXAMINATION

BY MS. SHAW:

Q. So, Dr. Gehle, are you familiar with Tracy Allan
Fabian?

A. Yes.

Q. Is he present in the courtroom today?

A. Yes, it is.

Q. Can you please point him out?

A. He's over there. Or he just stood up. Thank you.

MS. SHAW: And, Your Honor, let the record reflect
that the witness has accurately identified the respondent.

THE COURT: Very well.
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MS. SHAW: Thank you, Your Honor.
BY MS. SHAW:
Q. So you conducted a pre-commitment evaluation of
Mr. Fabian, correct?
A. That's correct.
Q. Okay. And so describe what you do when you're
requested to do one of these evaluations. Describe your
process.
A. Well, when I receive an order to do an evaluation, I
receive a file of information and I'll go through that
information and look for any missing records and organize
it and read it, read thoroughly through it, and I will then
schedule an interview with the person. I conduct a pretty
standard interview, ask them all about their background,
about, you know, their childhood history, adolescent
history, juvenile history, medical history, mental heath,
substance use, their sexual history. I will go through
their legal history, get an account of the incidents that
are in their criminal history from them. We'll go through
any treatment that they've had, we'll talk about what their
plans are for the future, so that's one element of it is
the interview.

I'll take that information and combine that with the
records and I'll write a report that will summarize my

opinions and give all the information that I considered in
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coming to an opinion, but what I'm really asked to do is to
give an opinion to the Court as to whether the person has a
mental abnormality or a personality disorder that makes
them likely to commit acts of sexual violence. So I'm
being asked if he has a mental health problem that
predisposes him to commit sexually violent offenses and
whether he's likely to do it again if he was released into
the community.

Q. Thank you. So in addition to the clinical interview,
the records review and formulating your summary in a

report, do you also do a risk assessment?

A. Yes, that's integrated into that. So I -- I score
two actuarial risk assessments. Those are things that are
commonly used in these types of evaluations. I also look

through a list of risk factors that have been found in
multiple research studies to be related to increased
recidivism. Recidivism just means that they'd go out and
do it again.

So I look at those two elements; the actuarial risk
assessment and then what we call dynamic risk factors. So
the dynamic risk factors are things that can be changed and
things that can be important targets in treatment and the
actuarial risk assessment are things that are typically
static, meaning they're not changeable; once they've

happened they're gonna always be something that contributes




74

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Marie Gehle - Con'd Direct by Ms. Shaw

47

to their risk to re-offend.

Q. Okay. So describe the information you were provided

with in this case in anticipation or in advance of meeting

with Mr. Fabian.

A. Well, the primary records I received were records
like from law enforcement, so investigative records and
his criminal history records, that official report, and

things 1like, you know, witness statements and warrants,

indictments, sentencing sheets, so things that were related

to the -- to the charges that he had.

Then I regquested some additional records and some of
those I received like some school records and things like
that, but primarily it was legal records.

Q. Okay. And --

MS. SHAW: Your Honor, may I approach?

THE COURT: (Nods head.)

MS. SHAW: Thank you. May I just retrieve those
records?

THE COURT: Sure.

BY MS. SHAW:

Q. Dr. Gehle, I'm gonna hand you records that have been
premarked as P-1 through 6. I'm gonna ask you to look
through them and identify what they are.

A. Do you want me to identify them now?

Q. Yes. If you could please just tell the Court and the
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jury what they are.
A. Okay. So Exhibit 1 is a sentence sheet for a charge
of criminal sexual conduct in the first degree. It's dated
February 2, 1994. 1It's stapled to a true billed grand jury
indictment for criminal sexual conduct with a minor in the
first degree. There is an arrest warrant for criminal
sexual conduct with a minor and an affidavit for criminal
sexual conduct with a minor, and that's dated July 27,
1993. These are all about a charge that happened in 1993.

Exhibit 2 is a sentence sheet for kidnapping, dated
February 2, 1994. 1It's a true billed grand jury indictment
for kidnapping, an arrest warrant and affidavit for
kidnapping, dated July 25, 1993.

Exhibit 3 is a sentence sheet for assault and
battery in the first degree dated September 16, 2015. An
indictment --

MR. FALK: Your Honor, may I? I object. May I be
heard?

My objection's on the relevance of this next page
that she's gonna refer to.

THE COURT: Very well. Thank you. Overruled.

THE WITNESS: It's an indictment for criminal
sexual conduct with a minor victim under eleven years of
age, first degree. It looks like it's a second copy of

that same indictment with a guilty plea.
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MR. FALK: I guess I renew my objection. This is --
are you on Exhibit 47?

MS. SHAW: ©No, she's on 3.

MR. FALK: Oh, I apologize.

THE WITNESS: But there's two copies of the
indictment there and there's a --

MR. FALK: Then I renew my objection if this is a
separate indictment.

THE COURT: I don't know that it is a separate
indictment. If it is a duplication, it will be removed.

MR. FALK: Thank you.

THE COURT: There should be only one indictment
that would -- that would accompany if it is a duplication
of the indictment.

Is it a duplication?

MS. SHAW: I don't believe so, Your Honor, because
that has the indication of a guilty plea on it, whereas
the other indictment copy does not. It's not the same
document. I believe it's the third or fourth page.

THE WITNESS: I was looking at the number being the
same.

THE COURT: Got it. Right. Yes.

MS. SHAW: Thank you.

THE COURT: Yes, it's overruled.

MR. FALK: Thank you, Your Honor.
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THE COURT: Overruled. Thank you.
THE WITNESS: Okay. So it's -- it's two copies

of the same indictment. One of them has a signature

from Mr. Fabian that he was pleading guilty to assault

and battery in the first degree.

BY MS. SHAW:

Q. And Number 47

A. Number 4, is a sentence sheet for assault and battery

in the first degree, dated September 16, 2015. An
indictment for criminal sexual conduct --

MR. FALK: I renew my objection.

THE COURT: Overruled.

THE WITNESS: -- an indictment for criminal
sexual conduct with a minor victim under eleven years
of age, first degree. And there are two copies of that
indictment. One of the copies has a guilty plea for
assault and battery in the first degree and a signature
from Mr. Fabian.

BY MS. SHAW:

Q. Thank you. And --

A. Number 57

Q. —-— Number 5, please.

A. Number 5 is a sentence sheet for criminal sexual
conduct with a minor in the third degree. 1It's dated

March 14, 2019, and it's an indictment for criminal sexual
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conduct with a minor in the third degree.

Q. And Number 67

A. Number 6 1s a general sessions tracking sheet for
indictment -- well, I guess the -- the warrant number is
up here more clearly, but for Warrant 2016A1810300936. It
shows that the charge was dismissed or nol-prossed because
he pled to another charge. There is a true billed grand
jury indictment for criminal sexual conduct with a minor
victim under eleven years of age in the first degree.

Q. What was the date of that indictment?

A. The indictment is August 31, 2017.

Q. T