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STATE OF SOUTH CAROLINA * COURT OF COMMON PLEAS

COUNTY OF CHARLESTON * TRANSCRIPT OF RECORD

JEROME B. CRITES, JR.,
Trustee of the BAC Trust U/A
Dated April 9, 2021,

vs. Case No. 2023-CP-10-01790

X
*
*
*
*
Plaintiff, *
*
*
LAWRENCE E. MILLER, *
*
*

February 1, 2024

BEPFORE:
The Honorable Robert J. Bonds, Presiding Judge
APPEARANCES:

Nicholas Tierney, Esq.
Attorney for the Plaintiff

John Guerry, Esq.
Attorney for the Defendant

Recorded by: Webex Recording

Transcribed by: Bobbi Fisher, RPR
SC Official Court Reporter III
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PROCEEDINGS

THE COURT: All right. So whose motion?

MR. TIERNEY: Your Honor --

THE COURT: Happy to hear from you.

MR. TIERNEY: Nick Tierney on behalf of Mr. Crites,
the trustee of The BAC Trust. We're here on a motion for
judgment on the pleadings. I believe the complaint and
all the exhibits attached have been incorporated therein
and the answers of the defendant to the complaint are
[indiscernible] entitled to judgment on the pleadings.

This matter arises around some disclosure
[indiscernible] purchase of real property in 2021.
Specifically, as Your Honor, may be aware, a residential
disclosure statement is required for all residential sales
of real property in South Carolina. And in this
disclosure statement, a statement affirmatively no that
there's no problems with respect to the chimney or a
fireplace. It turns out that the defendant did have
knowledge of problems with respect to it. And so my
client was unaware, purchased the property, and then
became aware, Your Honor, in simple terms.

And so, after they became aware, there was some
exchange of demand letters and settlement discussions,
Your Honor, and what we're seeking here first is either to

enforce the settlement agreement, is what I'm seeking to
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do, because there was an exchange of letters, in order to
form a settlement agreement that the defendant elected not
to follow through on but he agreed to.

And so, Your Honor, if I can share with you -- I
have got two exhibits or three exhibits that will reflect
the exchange of communication, which I believe represent
the offer of the acceptance, and then the final agreement.

THE COURT: All right. Yes, sir. Happy to look at
it.

TIERNEY: Do you need a copy of it?

GUERRY: No. It's [indiscernible]?

5 BB

TIERNEY: It's the complaint.

MR. GUERRY: Yeah.

THE COURT: Thank you.

MR. TIERNEY: So Exhibits 4 and 5, Your Honor, were
attached to the complaint, and then Exhibit 1 is
incorporated by reference in communication with the
complaint, which was the email exchange between myself and
the defendant regarding his receipt of the offer.

And this Exhibit 4, Your Honor, I have highlighted
on the second page, which is when the offer is extended,
Your Honor, which is, "In conclusion and one last step,
after failing to resolve this situation, short of
expensive litigation, I'm offering $8,000 to cover the

[indiscernible] estimate and half of the [indiscernible]."
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And, Your Honor, this is a letter dated October
24th, 2021. I took this to my client, discussed it with
my client. And if you'll look to Exhibit 5, Your Honor,
wrote a letter on November 12th and 11th. It states, Your
Honor, "I am in receipt of your October 24th,
[indiscernible] letter containing your offer of $8,000
settlement payment in exchange for complete resolution of
the matter. Mr. Crites has elected to accept your offer
to resolve and release all claims between the parties
regarding the chimney dispute matter completely and
entirely for a settlement payment in the amount of
$8,000."

THE COURT: All right.

MR. TIERNEY: And then, Your Honor, Exhibit 1, which
is the third exhibit I handed to you, is an email exchange
where I submitted via email that November 12th letter we
just looked at, "Please see attached correspondence
regarding the 1642 [indiscernible] fireplace dispute."

Mr. Miller responds the following day on the 13th,
evidently did not like the tone [indiscernible] in my
letter and stated then he's seriously considering a
withdrawal of my offer, which neither one of them states
that he has not withdrawn his offer [indiscernible]
included because we have accepted the offer.

And I won't talk too much about the offer,
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acceptance, and consideration, Your Honor, but an exchange
of letters between parties that expresses the intent can
be a binding contract in South Carolina, Your Honor. The
offer clearly is an invitation from Mr. Miller to accept a
resolution in the matter for $8,000. My client accepted
that before it was withdrawn. The consideration is
clearly that my client wouldn't have filed this lawsuit
with the other claims that are contained in exchange of
the $8,000 to resolve the matter and move on.

And I think the manifestation [indiscernible] is
clear, Your Honor. The parties have done what you can see
in this two-page offer letter from Mr. Miller, what's
going on, and has offered to resolve the claims related to
his misrepresentations in disclosure.

And I didn't want to have to file this suit to
enforce it, Your Honor, but my client was harmed by this
misrepresentation. I think we have a binding settlement
agreement. I would state I think I want to let you argue
this one but where I move to maybe the other claim just to
see if we have an enforceable agreement. But I saw some
argument from the defendant regarding a settlement
agreement needing to be signed and citing Rule 43(k).

That is not applicable if there's not a proceeding in
place or a lawsuit. There was no lawsuit in place, no

proceeding at the time this settlement agreement was
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reached, so it's not subject to Rule 43(k) for either two
signatures or a, you know, submission from the Court of
[indiscernible] stipulating to the settlement.

So, Your Honor, I think there's a binding settlement
agreement. And I should have shared that both the
acceptance, the acknowledgeable and receipt of the letter,
the submission of the letter is all acknowledged and
admitted in the answer filed by the defendant in this
action, Your Honor, which is why I really don't
[indiscernible].

So I believe we're entitled to an order that the
settlement agreement is enforced.

THE COURT: All right. Counsel, yes, sir?

MR. GUERRY: Thanks, Judge. May it please the
Court? John Guerry with the Theos Law Firm.

Respectfully, Judge, an exchange of letters and
emails in South Carolina is not an enforceable settlement
agreement. We understand counsel's frustrations.

Mr. Miller was proceeding pro se. He happened to be an
80-year-old retired nuclear engineer from the Navy. He's
sophisticated enough to handle business on his own. He
thought it would be prudent to engage in some discussions
and try to resolve this prior to -- to avoid litigation.
So he did; he made some settlement discussions.

What is conveniently left out of the lawsuit is the
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full email exchange between the parties.

And, Your Honor, may I approach?

THE COURT: Mm-hmm.

MR. GUERRY: And here is the full email exchange,
which we have filed and attached to our memorandum in
opposition where, in response to counsel's settlement
offer where he says in the letter -- I'll quote —-
"Although we disagreed with most of the assertions
contained in your letter, Plaintiff, Mr. Crites, has
elected to accept the offer."

The very next day, while proceeding pro se, Mr. --
the defendant, Mr. Miller, says you don't -- he didn't
like the terms of this letter. And he said, "What do you
mean you don't agree with --

THE COURT: He didn't like the terms of what letter?
The [indiscernible] letter?

MR. GUERRY: The email exchange from my client, who
was proceeding pro se, to Plaintiff's counsel where he
engages in settlement discussions. He laid out a lengthy
detail of why this claim he believes has no merit "but
nonetheless, I'm willing to make a financial decision and
try to resolve this."

In response —-

THE COURT: And what -- and is that the letter that

is dated November 12th, 2021? 1Is that this letter?
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MR. GUERRY: No.

THE COURT: All right. Let me see...

MR. TIERNEY: Your Honor, the letter has been
discussed in email exchanges in the November 12th letter.
If you're looking at Mr. Guerry's exhibit, at the bottom
when you see the November 12th email from myself, Your
Honor, Nick Tierney to Mr. Miller, that's the attached
correspondence. That's the letter, Your Honor, that I
submitted.

So the letter that these emails that Mr. Guerry has
submitted that are two or three days past the submission,
those are with respect to the November 12th letter.

MR. GUERRY: Judge --

THE COURT: Go ahead.

MR. GUERRY: -- regardless, we're here on a motion
for judgment on the pleadings.

THE COURT: I'm with you.

MR. GUERRY: And extremely astringent standard. And
based on our answer alone, this motion should be denied.
In our answer, we specifically pled -- which I as the
non-moving party on a motion for judgment on the pleadings
should be considered as true -- we pled in our answer -—-
and I'll quote: "Within 24 hours after Plaintiff's
purported acceptance letter, we made it unequivocally

clear that the defendant did not agree to Plaintiff's
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10

proposed settlement terms, further answering Defendant's
pro se communications that Plaintiff's counsel made within
24 hours after the purported acceptance letter, confirmed
that any alleged offer that was made by the defendant was
unequivocally withdrawn." That's our pleading. It was
withdrawn. The email is in front of you.

The case law in South Carolina for a settlement, as
it relates to settlement agreements specifically, they
need to be reduced to the form of a consent order or
written stipulation made in open court and noted on the
record or reduced in writing and signed by the parties and
their counsel.

There's no signed settlement agreement here. There
was —-

THE COURT: Doesn't that apply to litigation?

MR. GUERRY: Your Honor --

THE COURT: I mean, that's the Rule -- not the Rule
40 -- is that 417

MR. GUERRY: 43, but you're also citing --

THE COURT: Well, hold on. Rules of Civil
Procedure. See, I would think that those apply -- that
applies to litigation. Hold on. Let me look through it
and see. I haven't read it specifically.

All right. What is that? Is that 41? Let's see.

MR. GUERRY: I have some case law —-
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THE COURT: Hold on. What rule -- what rule are you
quoting from, sir? 41 what?

MR. TIERNEY: It's 43(k).

THE COURT: 43. All right. Well, you're actually
quoting -- are you quoting 43(k)?

MR. GUERRY: I'm quoting the case of -- the case

S.C. Home Association [verbatim] vs. Zeyi Chen, 43 S.C.

509 [verbatim].

THE COURT: Okay. And does it, like, reference the
43(k)?

MR. GUERRY: It does. It cites 43(k).

THE COURT: Right. Well, see, 43(k), first of all,
is an agreement of counsel, and obviously --

MR. GUERRY: He was proceeding pro se.

THE COURT: All right. But if we go back to the
caption, it's under 43, Conduct at Trial. And so, I mean,
when we look at it as a whole, to me, I'll be honest,
there's different issues here, but I mean, I just think
that -- I think deals with litigation.

MR. GUERRY: And I understand that position, Judge.
And taking that as true --

THE COURT: But assuming that --

MR. GUERRY: We still contest that there was ever
even a settlement agreement in place. It's an obvious

question. We have an email that will withdraw my client
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[indiscernible] without [indiscernible] didn't like the
terms of his letter. He withdrew it.

And we're here on a motion for judgment on the
pleading standard, and we have pled in our answer that
there was no settlement agreement, and there's sufficient
evidence in the record to fully support that. You know,
there must be a mutual meeting of the minds, a mutual
agreement. There was no mutual agreement. My client
exchanged some figures. He put in his letter that we
disagreed with your terms but we'll take the money.

And he said, "Wait a second, you don't -- you don't
agree with my term? Well, I'm withdrawing it."

So that's a classic -- that's a classic question of
fact that this jury needs to decide or that we need to go
through discovery and handle this as the Rule 56 stage.
You know, I don't think we're getting to the other causes
of action. I think we're still on this specific
performance cause of action standard which I'm going
through here, but...

We specifically pled mutual defenses, affirmative
defenses to this. We have denied there was ever an
agreement. There's sufficient factual dispute that this
is truly an enforceable agreement that considered my
client withdrew it. He disagreed with the terms of their

letter. He was proceeding pro se.






10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

13

Taking that at this stage of the game, it certainly
warrants a denial of a motion for judgment on the
pleadings on this cause of action. I'm happy to discuss
the other two.

The big point here is our client didn't agree to the
terms so he withdrew it. There was no settlement
agreement executed between the parties, no money
exchanged. There were simply negotiations.

It almost got there, but it didn't. And I
understand their frustration and their right to sue, but
we certainly need to see this through the discovery phase
and certainly from the exhibits that have been attached by
both parties, this is a factual dispute.

THE COURT: Well, I guess the question I see is
honestly what's got him upset is, "I have discussed this
offer with my client and although we disagree with most of
the assertations contained in your letter," that's what he
thinks is -- and I guess the question is, is that really a
term?

MR. GUERRY: Right.

THE COURT: Honestly, I don't think it's a term.
That ain't a term. That's just throwing something in
there. The problem is, I think your client thinks that's
the term. Your client thinks that's a term. I don't

think legally it's a term, but that's kind of what I
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see —— where I see this going.

MR. GUERRY: And I totally agree, Judge. Mr. Miller
is adamant that he has done nothing wrong in this matter.
He is extremely frustrated that he's been accused of not
disclosing issues with this fireplace. He is -- he
extremely -- he's still upset about it. And rather than
retaining a lawyer and go through those expenses, he, as
you can tell, considered resolving this.

THE COURT: Well, he's well-trained enough and
[indiscernible] on the law to believe that
[indiscernible] -- he's well-trained in South Carolina
law.

MR. GUERRY: According to his --

THE COURT: Yeah, I know.

MR. GUERRY: Exactly, right.

THE COURT: He's well-trained in South Carolina law.

MR. GUERRY: Exactly. And he -- and, clearly, his
intentions were for them to acknowledge to not -- to agree
with him in his email to them that there was nothing -- no
real issues here but, regardless, we can resolve this.
That never came to fruition. And I think it's a classic
jury question.

THE COURT: Let me hear from you.

MR. TIERNEY: Your Honor, first of all, I do want to

clarify. South Carolina is clear; you can have an
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agreement on exchange of letters. You can have an oral
agreement [indiscernible] consideration. And anything
that happens after the acceptance of the offer that was
submitted is not a fact about whether or not the
[indiscernible] agreed to [indiscernible].

My letter, while I might say, which I think happens
a lot [indiscernible] is "I don't agree with everything
you said, but we're accepting your offer." And this is
what I say, "He has elected to accept your offer."

THE COURT: Yeah, but a lot of this has meeting of
the minds. And so the question is here is was there
really a meeting of the minds. And he -- and I'm not
saying anything wrong with your letter, but if he was a
lawyer, I mean, he would have thought this was a term. No
lawyer is going to think this is a term. He thinks this
is a term.

I'm just wondering if it's a meeting of the minds.

MR. TIERNEY: Well, Your Honor, I guess
[indiscernible] me not agreeing with your approach to
something is a term of an agreement because all it's
offering is 8,000 bucks and we're done. That's what the
term was.

THE COURT: Well, I think it's a question -—- I'm
sorry. I think there's a question as to whether that was

a term to him.
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MR. TIERNEY: [Indiscernible] is it a term. The
reason we're here, Your Honor, because I don't think you
need to be a lawyer to say I offered him to settle, we got
a deal, I shook your hand, let's go do it. We're here
trying to enforce it, Your Honor, because he won't follow
through with what he says. So, as a matter of law of why
we're here, the facts are in front of you, Your Honor.
There's nothing else except the communication that was
conveyed between the parties that are clear. He goes into
great detail about the issue and his concern, and he
offers to resolve the whole thing for 8,000 bucks, and my
person says, "Okay, yeah."

And people that didn't do something wrong or think
they did something wrong [indiscernible] offer for 8,000
bucks and get out of -- and resolve the matter, Your
Honor. And I can get into the fact that he did knowingly
mis[indiscernible] --

THE COURT: Right, but this is -- that's not here
today. That's an issue that you may very well succeed on.
MR. TIERNEY: What it is, I didn't move on all

counts. I just —-- and we had [indiscernible] an
enforceable settlement agreement, there's no -- there's
nothing else to discuss, Your Honor. I mean, the matter
is done because we have agreed --

THE COURT: Correct. I mean, if I say there's not,
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then this matter continues, I'm assuming.

MR. TIERNEY: And I don't want to waste lawyer fees,
and, from my standpoint, going through to enforce what is
a clear agreement, Your Honor, an exchange of
understanding. I don't know how there's a
misunderstanding about what someone says 8,000 bucks and
we're done, and my guy says, "Okay. Give me the 8,000
bucks and we're done." And now we're sitting here, Your
Honor, a year and some change later.

I do think Your Honor [indiscernible].

THE COURT: I'm going to grant your motion.

MR. TIERNEY: The plaintiff's motion?

THE COURT: Yep.

MR. TIERNEY: For [indiscernible] on the pleadings?

THE COURT: Yep. I will tell you, I believe that
there's an offer and I believe there's an acceptance. I
have got an offer on the 24th. I have got the letter
where he writes back and accepts. Then on the -- then on
the 13th, at that point, he still acknowledges that the
offer is outstanding. He's seriously considering
withdrawing it. I mean, he's not the withdrawing it. On
the 13th, he didn't reject that offer. On the 13th, he
knew this offer was still pending. And he had already
accepted the offer. Here's the offer, here's the

acceptance. And what the gentleman did is the gentleman






10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

18

still says on the 13th that he was going to go and he was
going to accept the offer. He says, "I'm considering
withdrawing the offer." And then he goes in and says that
he's a professional and he's going to go and withdraw it,
and then he says he's going to pay it on his choosing a
time. No. He knew exactly what he was doing. He knew
exactly what was going on. If he had gone and -- I submit
that if he had gone and said, "I reject your offer" or
"I'm rejecting this" on the 13th, but he's teasing the
man, he's bringing him along, I just think -- no, sir, I
think he knows exactly what's going on, and he says, "I'm
seriously considering withdrawing my offer." That means
to me he knows the offer is still in place. He doesn't
say "I'm going to withdraw my offer unless you agree to
take out these terms that I deem are unacceptable."

So that's going to be my ruling.

All right. What else we got?

MR. TIERNEY: Well, Your Honor, that concludes the
matter.

THE COURT: All right. Great. Thank y'all.

(The above matter concluded.)
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