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FORM 5 .z e/¢m/’-—j}

STATE OF SOUTH CAROLINA
) IN THE COURT OF COMMON PLEAS
COUNTY OF RICHLAND )
)
Darrell T. Brown, SCDC No. 302202 ) w2 »
Full name and prison number (if any) of Applicant. ) ;_ '_"“ 2
) om B M
v. ; APPLICATION EOR 13 e z
. oz 8
State of South Carolina ; POST{ONWCTIONggIﬁ O % |
. <

o
(=] °
2 N
. =
m
INSTRUCTIONS - READ CAREFULLY

In order for this application to receive consideration by the Court, it shall be in writing (legibly

handwritten or typewritten), signed by the applicant and verified (notarized), and it shall set forth in
concise form the answers to each applicable question. If necessary, applicant may furnish his answer to a

particular question on the reverse side of the page or on an additional page Apphcant shall make clear to
which question any such continued answer refers.

may serve as the basis of prosecution and conviction for perjury
care to assure that all answers are true and correct.

Since every application must be sworn under oath, any false statement of a material fact therein
. Applicants should, therefore, exercise

If the application is taken in forma pauperis, it shall include an affidavit (attached at the back of

the form) setting forth information which establishes that applicant will be unable to pay the fees and costs

of the proceedings. When the application is completed, the original shall be mailed to the Clerk of Court

for the County in which the applicant was convicted.

1

2

3
4

Place of detention The Applicant is currently on parole in Richland County

Name and location of Court which imposed sentence General Sessions, Richland County
Name(s) of co-defendant(s) (if any) N/A

The indictment number or numbers (if known) upon which and the offenses for whzch
sentence was imposed:

as we= - = re -

(a) Indictment 2002-GS-40-04595, Attempted Strong Arm Robbery - -- - — -
()  Indictment 2002-GS-40-04594, Attempted Strong Arm Robbery
O '

The date upon which sentence was imposed and the terms of the sentence:

(a)  Indictment 2002-GS-40-0495 - 15 vears, credit for time served

(b) - Indictment 2002-GS-40-0494 - 5 years, consecutive, credlt for tune served

Rev:sed 3/2003
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10.

(c) _
Check whether a finding of guilty was made:

(@)  aftera plea of guilty X
(b) after a plea of not guilty

(c) ~afteraplea Qf nolo contendere

Did you appeal from the judgment of conviction or the imposition of sentence?
No

If you answered “yes” to (7), list:

(a)  the name of each Court to which you appealed:
o
.
iii. .
(b)  theresultin each such. Court to which you appealed:
1. ' B
ii. -
iii.
(<) the date of each such result: '
P
W ‘
iii. o
(d) if known, citations of any: written 6pinion or orders entered pursuant to such
results:
R
i
iii.

——

If you answered “no” to (7), state your reasons for not so appealing:

(@  The pp- ficant pled guilty to a nepotiated sentence and did not want an appeal
®
(©)

State concisely the grounds on which you hase your allegation that you are being held in
custody unlawfully:

Revised 3/2003



j | )
(a)  Applicant pled guilty to two counts of attempted strong arm robbery. He was
sentenced to 15 years on one strong arm robbery charge and 5 years consecutive on the other

charge. The Honoraable G. Thomas Cooper. Jr. sentenced the Applicant and ordered that he be

given 726 days of time served credit on both sentences as shown by the sentencing sheets which
are a part of the Applicant's conviction records on file with the South Carolina Department of
Corrections and the Richland County Clerk of Court. Applicant contends that the time served
credit on both sentences given by Judge Cooper is being incorrectly interpreted and applied by
the .South Carolina Department of Corrections and South Carolina Department of Probation,

Parole, and Pardop Services. Applicant contends that had the South Carolina agencies correctly
calculated applied credits according to the sentence handed down by Judge Cooper, SCDC

should have released him from custody on September 23, 2010 as that is the date that his

sentences were completed. However, due to the improper calculation of his credit for time
served, the Applicant was not released on parole until October 27, 2011. Applicant further

contends that he should not be on parole because his sentences have been served and completed.
As a result, Applicant further contends that he was held in custody past the date of release and is

currently being subjected to conditions of confinement while on parole beyond the expiration of
his sentences. Thus, the Applicant was subjected to and is continuing to be subjected toan

illegal sentence under the law of South Carolina.

)

(©)
11.  State concisely and in the same order the facts which support each of the grounds set out

~in(10): '

(a) See #10 above.

[OJ—

©
12.  Prior to this application have you filed with respect to this conviction:

(a)  any petition in a State Court under South Carolina Law? No

(b)  any petition in State or Federal Courts for habeas corpus or post-convictions
relief? No

(c)  any petition in the United States Supreme Court for certiorari other than petitions,
if any, already specified in (8)? No - '

Revised 3/2003
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13.

14,

(@

any other petitions, motions or applications in this or any other Court?

If you answered “yes” to.any part of (12), list with respect to each petition, motion or

(a)
i.

1,
iv.

(b)

i

iii.

iv.

©

i

{ii;:

iv.

CY

i
iii.

iv.

(®

i.

ii.

iv.

‘application:

" the specific nature thereof:

the name and location of the Court in which each was filed:

the disposition thereof:

the date of each such disposition:

Ve

if knpwn, citations of any written opinions or orders entered pursuant to each such
dispbsition:

Has any ground set forth in (10) been previously presented to this or any other Court, -

State or Federal, in any petition, motion or application which you have filed?

s Revised 3/2003
4 ,



No
15.  If you answered “yes” to (14) identify:
(@)  which grounds have been presented:
i

it.

iii.

(b) - the proceedings in which each ground was raised:

i.

il

16.  If any ground set forth in (10) hés not previously been presented to any Court, State or
Federal, set forth the ground and state concisely the reasons why such ground has not
previously been presented: '

(@ ____

b

()
17. Were you represented by an attorney at any time during the course of:

(a) your arraignment and plea? Yes - Douglas E. Leadbitter

(b)  yourtrial, if any? Yes - Douglas E. Leadbitter

(<) . your séntencing? Yes - Douglas E. Leadbitter |

(d)  your appeal, if any, from the judgment of conviction or the imposition of

sentence? N/A

(e) preparation, presentation or consideration of any petitions, motions or applications
with res;;:ect to this conviction, which you filed? Yes - Douglas E. Leadbitter for

~ this PCR Application .

18.  If you answered “yes” to one or more parts of (17), list:

(@ the name and address of each attorney who represented you:

i. Douglas E. Leadbitter
Douglas E. Leadbitter, LLC, Post Office Box 9435, Blythewood, SC 29016

ii.

iit.

Revised 3/2003



) )
(b) ' the pmceedings at which each such attorney represented you:
i Trial and guilty plea, and in this PCR action

il

iii.

19.  State clearly the relief you seek in filing this application:
The Applicant is requesting the PCR Court to issue an Order to the South Carolina

Department of Corrections and the South Carolina Department of Probation, Parole and Pardon

Services for his immediate and unconditional release from parole and any other form of
confinement. Applicant further requests that the Court expedite a hearing on this matter due to
the nature of the illegal sentence allepations so that he can get relief from the illegal sentence
timely as the Applicant has no other means to seek relief from conditipns of confinement of this
illegal sentence. While the Applicant acknowledges that PCR is not the proper proceeding to
seek moentary damages for his illegal confinement and the Applicant is not seeking relief for
monetary damages from his illegal confinement in this Pg‘;R action, the Applicant specifically . =
reserves and docslnot waive the right to seck further redress in the proper venue for his monetary
damages. } _ '
20.  Are you now under sentence from any other court that you have not challenged?

No

Revised 3/2003
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STATE OF SOUTH CAROLINA )
) VERIFICATION

County of Richland : )

I, Darrell T. Brown, being duly sworn upon my oath, depose and say that I have subscribed to the
foregoing application; that I know the contents thereof; that it includes every ground known to
me for vacating, setting aside or correcting the conviction and sentence attacked in this
application; and that the matters and allegations therein set forth are true.

H
SWO and subscnbed before me this 30

/ ' (L.S)

i/ Notary Public

My Commission Expires: O,/ I g/ Q 0& ,

JOHN smua. BEALS
Netery Publlc, State of South Carogng
My Commission Expires 11182021

" " W'y
g™ et
o

Revised 3/2003



APPLICATION TO PROCEED WITHOUT PAYMENT -
OF COSTS AND AFFIDAVIT
IN SUPPORT THEREOF

1, Darrell T. Brown, hereby apply for leave to proceed in this action without ﬁrepayment»of fees

or costs or security therefor. In support of my application I declare under penalty of perjury that
the following facts are true: - .

(1)  lam the applicant in this action and I believe I am entitled to redress.

(2)  Because of'my poverty | am unable to pay the costs of said proceeding or give

security thereof. e _
Danad 73
QAT QLA N~

T Y el
SWORN or affirmed to and subscribed before me this
Z Notary Public _ . JOHN SAMUEL BEALS
Notary Pubilc, State of South Carcfing
My Commission Expires: ol / g / ;20'-3 I ‘ " -y Commission Expires 118/2021

Revised 3/2003




IN THE COURT OF COMMON PLEAS

STATE OF SOUTH CAROLINA ).

COUNTY OF RICHLAND )  FOR THE FIFTH JUDICIAL CIRCUIT

. ) 2012CP4001538
BROWN Darrell T, 302202 3
Applicant, )
)
v. ) RETURN AND MOTION TO
) DISMISS

)
State of South Carolina, )
' )
Respondent. )
_ )

In respbnse to the post-conviction relief application filed February 23, 2012

the Respbndept would show the forllowing.1

| | | L
The Applicant is presently conﬁne& m tfhe South Caroﬁna Department of
Corrections pursuant to orders of éommitment of the Clerk of Court for Richland
County. The Applicant was true bill indicted at the July 2002 term of the Ri(;hland
Grand Jury for Attempted Armed Robbery (2 counts) — 02-GS-40-04594;04595. The
App]icanf was represented by atto;ney Douglas E Leadbitter, Esquire, on the
charge!(é). The Appliéa.nt appearéd before The Honorable G. Thomas Cooper, Jr. on
May 18, 2004 where he pled guilty and was sentenced pursuant to negotiations to
fifteen (15) yéars imprisoﬁment on one coﬁnt to be followed consecutively by five (5)
years imprisonment for the second count. The Applicant did not appeal his

conviction or sentences.

"http://www4.rc gbv.us/publicindex/P [CaseDetails.aspx?County=40+& Casenum=2012CP4001533&Court Type=G&
. CaseType=Civil&CourtAgency=40002
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Attached herewith and incorporated herein are the recox\'ds “of the Richland
County Clerkldf Court regarding the subject convictions. The Respondent reserves
the right to amehd tlns Return upon receipt of aﬁy rélev_ant materials.

II. |
In his current application' for post conﬁction relief, the Applicant alleges that

he is being held in custody unlawfully for the following reasons:

his sentences, Thus, the App! plicant was m;_m to and is eonﬁﬁﬁng 1o be subiected to an
illepal sentence W roling, B '

1.
Timeliness - S.C. Code §17-27-45(a)




The Respondent submits that this Application for Post-Conviction Relief
should be summarily dismissed for failure to comply with the filing procedures of
the Uniform Post-Conviction Procedure Act. S.C. Code Ann. §17-27-10 to -160.

S.C. Codé Ann. §17-27-45(a) reads as follows:
An application for relief filed pursuant to this chapter must be
filed within one year after the entry of a judgment of conviction -
_ or within one year after the sending of the remittitur to the

lower court from an appeal or the filing of the final decision
upon an appeal, whichever is later.

The South Carolina Supreme Court has held that the statute of limitations
shall apply to all applications filed after July 1, 1996. Peloquin v. State, 321 S.C.
468, 469 S.E.2d 606 (1996). For the purposes of this Return, the Applicant’s
conviction/sentence was finalized on the date of his conviction or the date of the
Remittitui' ﬁom any d1rect appéal, whichever was later, i.e. lMay 18, 2004. Ade.ng
one (1) year per S.C. Code § 17-27-45(a) and one (1) day per Rule 6(a), SCRCP
means that this PCR application had to be filed by May 19, 2005. This Application
was filed on February 23, 2012, which was beyond the tirﬁe that the
statutory filing period had expired, i.e. -2471 days.

A motion for summary judgment may properly be used to raise the defense of

statute of limitations. McDonnell v. Consolidated School District of Aiken, 315 S.C.

487, 445 S.E.2d 638 (1994). In addition, S.C. Code Ann. § 17-27-70(c) (1986)
authorizes the Court to “grant a motion by either party for summary disposition of
[an]-application when it appéa.rs from the pleadings' ... that there is no genuine

issue of material fact and the moving party is entitled to judgment as a matter of

11
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law.” Therefore, the Respondent requests that this Court summarily dismiss the
application for post conviction relief for failure to file within the time mandated by

the Post Conviction Procedure Act.

Iv.

NOT COGNIZABLE GROUNDS FOR RELIEF

Further, the app]icétion .shogld be summariiy dismissed because the
Applicant’s allegation is not co.gm'Zable iﬁ a posf-convictipﬁ relief application. Aside
from two matters specifically mentioned in the statute, post-conviction relief is a
proper- avenue of relief only when the Applicant mounts a collateral lattack

challenging the validity of his conviction or sentence. Al-Shabazz v. State, 338 S.C. 354,

527 S.E2d 742 (2000). A credit-related claim or challenge to other conditions of
confinement does not fall into thét category. Id. A claim alleging an improper
sentence calculation by the South Carolina Department of Corrections is not a
proper grounds for relief through post-conﬁction relief. Furthermore, a ché]lenge to
the conditioné upon which parole and/or probation eligibility is determined. or
decided is not cognizable in a post-conviction relief application. J'emiggn v. State, 340 -
S.C.» 256, 531 S.E.2d 507 (2000). - Applicant alleges he is unlawfully on probation as a
result of an improper sentence qalcﬁlation by the South Carolina Department qf
Corrections. Specifically, Applicant contends he was not given proper credit for pre-
plea incarceration time.as ordefed by the plea judge and, had that calculation been
properly. made, his sentence and suﬁsequent pfobation ‘would be terminated.

Pursuant to Rule 12(b)(6), SCRCP, and Al-Shabazz, this Court should summarily



13

dismiss this allegation because it does not state a claim for which relief may be
granted, nor is it a cognizable grounds for( relief in a post-conviction relief
proceeding.
V.
The Respondent denies each allegation that is not expressly admitted,
qualified or explained.
VL
WHEREFORE, Respondent moves to summarily _dismiss the application
because it was filed after the statute of limitations had expired and for any other

reasons as explained above.

Respectfully submitted,

ALAN WILSON
Attorney General

JOHN W. McINTOSH
Chief Deputy Attorney General

SALLEY ELLIOTT
Senior Assistant Deputy Attorney
General

ROBERT D. CORNEY
Assistant Attorney General

P.O. Box 11549

Colymbia, S.G, 29211
By: \\\k}‘

Attorneys for the }ﬂespondents

March 23, 2012
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IN THE COURT OF COMMON PLEAS

STATE OF SOUTH CAROLINA )
COUNTY OF RICHLAND )  FOR THE FIFTH JUDICIAL CIRCUIT
| _ ) ,
015
BROWN Darrell T - g 2012CP4001538, ‘
# 00302202, ) '
)
Applicant, )
, ) o
v. ) °  CERTIFICATE OF SERVICE -
)
State of South Carolina, )
' )
Respondent. )
)
1. I am an employee of the Respondent in the above-captioned action.

2. Regular communication by mail exiéts throughout the State of South_'
Carolina and that this is a proper circumstance of service by mail.

3. I have this day served a copy of the a letter in the above-captioned matter on
the following person(s) by routing the same to the United States mail,
postage prepaid:

Doxiglas E. Leadbitter, Attorney at Law
P.O. Box 945
Blythewood, South Carolina 29016

DATED March ) , 2012.




STATE OF SOUTH CAROLINA )y IN THE COURT OF COMMON PLEAS
COUNTY OF RICHLAND ) FOR THE FIFTH JUDICIAL CIRCUIT
)
: , ) 2012CP4001538 -
BROWN Darrell T, 302202 ;
Applicant, )
)
V. ) CONDITIONAL ORDER OF DISMISSAL
) .
. )
State of South Carolina, )
: )
Respondent. )
' )

This matter comes before this Court by way of an apphcatlon for post-

conv1ct1on relief filed February 23, 20 12.2

The Applicant is presently confined in the South Carolina Department of -

Corrections pursuant to orders of commitment of the Clerk of Court for Richland
County. The Applicant was true bill indicted at the July 2002 term of the Richland
Grand Jury for Attempted Armed Robbery (2 counts) — 02-GS-40-04594;04595. The

Applicant was_‘ represented by attorney Douglas E Leadbitter, Esquire, on the

charge(s). The Applicant appeared before The Honorable G. Thomas Cooper, Jr. on '

May 18, 2004 where he pled guilty and was sentenced pursuant to negot1at10ns to
fifteen (15) years mpnsonment on one count to be followed consecut1vely by five (5)
years imprisonment for the second count. The Applicant did not appeal his

conviction or sentences.

1

http://wwwié.rcgov.us/publicindex/PICaseDetails.aspx ?County=40+&Casenum=2012CP4001538& Court Type=G&
CaseType=Civil&CourtAgency=40002

* BROWN Darrell T, 302202 - Conditional Order of Dismissal (2012-CP-400-1538)
Page 10of6

15
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In making its dec@sion,. the Court'had. befdre it the available records of the
Richland County Clerk of Court fegarding the subject convictions, and/or tile
Applicant's records from the South Carolina Department of Con;ections, the
Applicant’s application, and the Respondent’s Return and Motion to Dismiss.

In his current Aj)plication, the Applicant allggés that he is being held in

custody unlawfully for the following reasons:

Findings of Fact and Conclusions of Law

Timeliness - S.C. Code §17-27-45(a)

BROWN Darrell T, 302202 - Conditional Order of Dismissal (2012-CP-400-1538)
o -Page 2 of 6 :

\



This Court agrees with the Respondent that this Application for Post-
Conviction Relief should be summarily dismissed for failure to comply with the
filing procedures of the Uniform Post-Conviction Procedure Act. S.C. Code Ann.
§17-27-10 to -160.

" S.C. Code Ann. §17-27-45(a) reads as follows:
An application for relief filed pursuant to this chapter must be
filed within one year after the entry of a judgment of conviction
_or within one year after the sending of the remittitur to the
lower court from an appeal or the filing of the final decision
upon an appeal, whichever is later. :

The> South Carolina Supreme Court has held that the statute of limitations
shall apply to all applications filed after July 1, 1996. Peloquin v. State, 321 S.C.
468, 469 S.E.2d 606 (1996). For the purposes of this Order, the Applicant’s

conviction/sentence was “finalized” on the date of his conviction or the date of _the

Remittitur from any direct appeal, whichever was later, i.e. May 18, 2004 or N/A.

Adding one (1) year per S.C. Code § 17-27-45(a) and one (1) day per Rule 6(a), -

SCRCP means that this PCR application had to be filed by May 19, 2005. This
Application was filed on February 23, 2012, which was beyond the time
that the statutory filing period had expired, i.e. -2471 days.

A motion for summary judgment may properly be used to raise the defense o-f

statute of limitations. McDonnell v. Consolidated School District of Aiken, 315 S.C.

487, 445 S.E.2d 638 (1994). In addition, S.C. Code Ann. § 17-27-70(c) (1985)
authorizes the Court to “grant a motion by either party for summary disposition of

[an] application when it appéars from the pleadings ... that there is no genuine

BROWN Darrell T, 302202 - Conditional Order of Dismissal (2012-CP-400-1538)
Page 30of 6

17
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issue of material fact and the moving party is entitled to judgment as a matter of
law.” ‘Therefore, this Court shall summarily dismiss the application for post

conviction relief for failure to file within the time mandated by the Post Conviction

Procedure.

NOT COGNIZABLE GROUNDS FOR RELIEF

Further,’the applicafion must be summarily‘ dismissed because the
Aﬁplicant’s allegation is not cognizable in a post-conviction relief épélicaﬁon. Aside
from two matters specifically mentioned in the statuté, post-conviction reliefis a
proper avenue of relief only when the Applicant mounts a collateral attack

challenging the validity of his conviction or sentence. Al-Shabazz v. State, 338.S.C. 354,

527 S.E.2d 742 (2000). A credit_frela_ted claim or challenge to other conditions of '}
confinement doesvnot fa]i into thét category. Id. A .claim a]ieging an improper
sentence calculation by the South Carolina Department of Corrections is not a
proper grounds for relief through post-conviction relief. Furthermore, a challenge to
the conditions upon which parole and/or probatidn eligibility is determined or
decided is not cognizable in a post-convictidn relief application. Jemigan v, State, 340 - |
S.C. 256, 531 S.E.2d 507 (2000). Applicant alleges he is unlawfully on probation as a
‘regsult of an improper sentence calculation by the So.uth Carolina Depart'mént of
Corrections. Specifically, Applicant contends he was not given proper credit for pm-
plea incarceration time as ordered by the plea judge and, had that calculation been
properly made, his sentence and subsequent probation would be‘ terminated. While

Applicant artfully attempts to set forth his allegation as one under S.C. Code Ann.

BROWN Darrell T, 302202 - Conditional Order of Dismissal (2012-CP-400-1538)
: ' Page 40f6



§ 17-27-20(a)(5) (that his sentence has expired), at its core the allegation is one of
improper sentence calculation by the Department of Corrections. Accordingly,

pursuant to Rule 12(b)(6), SCRCP, and Al-Shabazz, this Court must summarily

dismiss this application because it does not state a claim for which relief may be
granted, nor is it a cognizable grounds for relief in a post-conviction relief
proceeding.

A mqtion for summary judgment_ may properly be used to raise the defense of
statute of limitations. McDonnell v. Consolidated School District of Aiken, 315 S.C.

487, 445 S.E.2d 638 (1994). In addition, S.C. Code Ann. §17-27-70(c) (1985)

authorizes the Court to "grant a motion by either party for summary disposition of

{an] application when it appears from the pleadings ... that there is no genuine
issue of material fact and the moving party is entitled to judgment as a matter of
law." Therefore, this Court finds that the application for post-conviction relief
should be summarily dismissed for the reasons explained above.

Based upon its review of the pleadings in this matter, this Court does not see
the need to appoint counsel to represent the Applicant and expresses its intent to
summarily dismiss this matter unless the Applicant advises this Court with specific
reasons, factual or legal, why it should not dismiss the matter in:n:s entirety. The

Applicant is granted thirty (30) days from the date of service of this Order upon him

to show why this Order should not become final. The Applicant shall file any |

reasons he may have with the Richland County Clerk of Court and shall serve

opposing counsel at the following address:

BROWN Darrell T, 302202 - Conditional Order of Dismissal (2012-CP-400-1538)
Page 5 of 6

19
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Assistant Attorney General
Robert D. Corney

Office of the Attorney General
P.O. Box 11549
Columbia, SC 29211

AND IT IS SO ORDERED this ___ day of , 2012.

The Honorable James R. Barber, III ..
Administrative Judge
Fifth Judicial Circuit

, South Carolina

BROWN Darrell T, 302202 - Conditional Order of Dismissal (2012-CP-400-1538) -
: - Page6of6
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Douglas E. Leadbitter, LLC
Post Office Box 945

Blythewood, South Carolina 29016
telephone: 803.348.4429

facsimile: 803.333.0364

email: leadbitterlaw@gmail.com

Douglas E. Leadbitter
‘ Attorney At Law

April 9,2012

The Hororable Jeanette McBride
Richland County Clerk of Court
Richland County Judicial Center
1701 Main Street, Room 205
Post Office Box 2766

Columbia, South Carolina 29202

Re:  Darrell Brown v. State of South Carolina
PCR Application
DEL File No. 3.00001

Dear Ms. McBride,

Enclosed please find and original and a copy of an Objection to Summary or
Conditional Dismissal, please return the copy to me in the enclosed self addressed and
stamped envelope. If you have any questions or need any additional information please
do not hesitate to contact me.

DEL
Enclosures _
Cc:  Robert Coney
“Darrell Brown (with enclosure)
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i

. STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS

, )
: COUNTY OF RICHLAND ) Civil Action No. 2012-CP-40-01538
. Darrell T. Brown, SCDC 302202,
Applicant, _
Objection to Summary or Conditional
VS, Dismissal ,
The State of South Carolina,
Respondent.

Applicant objects to the summary dismissal of the Appljcatiqn on the following grounds:

Counsel for Applicant was served with a Return and a proposed Conditional Order of
Dismissal from ’;he State on April 6, 2012.

The State asserted the afﬁrmaﬁVe defense that the application was not filed within one year
of the conviétién as mandaied by the Uniform Post-Convictién Relief Act.

The State further asserted that the claim is not cognizable under the Uniform Pos;t-Convictioﬁ
Relief Act. | |

Applicant asserts that the States grounds for the summary or conditional disnﬁs§a1 are wholly
without merit and are in confravention of the Uniform Post-Conviction Relief Act.

Fifst, The Uniform Post-Conviction Relief Act specifically states any person who has been
'convictéd_ of, or sentenced for a crime who claims that his sentencé has expired, his
probation, parole or conditional release. unlawfully revoked, or he is otherwise unlawfully.'.

held in custody or other restraint applicant asserting that he is béing held beyond the



expiration of his sentence is entitled to file an application for post conviction relief. S.C.
Code Ann. Section 17-27-20 2012 (as amended).

The Applicant asserts that his sentence is expired and that he being held beyond the the
expiration of his sentence. |

The State further asserts -that the Applicant asserted this ground in the Post-Convicﬁqn'action
untimely. The State asserts that the one year of convicﬁon limitation bars the app].icétidn.
Again the State’s contention is wholly without merit. It is impossible for an Applicant who
has served his entire sentence to file an Application within one year of conviction. Cleariy
the one year limitation does not bar an Applicant that asserts relief under the Post-Convicﬁon
Relief Act within one year of the time that the Applicant discovers that his sentence is
expired and that his is being unlawfully detained. In other words the Applicaut is not in
violation of the one year limitation period for bringing a Post~Conviction Relief action.
Applicant respectfully requests that the Court deny the State’s Motion to Dismiss a1;|d place
this matter on the roster for a hearing on the merits.

DOUGLAS E. LEADBITTER, LLC

==

DougtasE. Leadbitter (SC Bar # 68430)
Douglas E. Leadbitter, LLC

Post Office Box 945

Blythewood, South Carolina 29016
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Facsimile 803.333.0364

Attorney for the Applicant
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MR. CORNEY: 1If I may approach with the packet from
this case, Your Honor.

THE COURT: Okay.

MR. CORNEY: May it please the Court.

THE COURT: Sure.

MR. CORNEY: Your Honor, the State calls the PCR
action of Darrell T. Brown. It's docket number
2012-CP-40-1538.

Mr. Brown was true bill indicted at the July 2002
term of the Richland County grand jury for attempted armed
robbery. There may have been other charges associated
with that, as well. 1I'm not sure. There were a couple
that showed up on the clerk of court's website.

I'm not sure if it pertains to this particular charge
or not. He pled guilty before Judge Cooper May 18th, 2004
to the lesser included attempted strong armed robbery.

As part of a negotiated plea deal with the State, he
wds sentenced to 15 years imprisonment. I want to make
sure I have this correct. It was, I think, 15 years
imprisonment on one charge, and I believe.he had five
years to run consecutively on the second.

I want to make sure I'm reading this right first off.
He had two counts of strbng arm robbery that he pled to.

I apologize, one was 15 years; the other was five years to

run consecutively.
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" He did not have a direct appeal, but a Post
Conviction Relief application was filed February 23rd,
2012. The State filed a return and motion to dismiss
March 30th, 2012 alleging the application was not timely
filed and for failure to set forth a plausible ground for
relief through the action.

Essentially, the Applicant was alleging he wasn't
given proper credit for prescreen incarceration, which was
subjecting him to be on parole still was . the State's claim
at that point in time.

Your Honor, we're here today solely on that claim éf
whether this was timely filed and appropriate action for
post conviction.relief. " He is represented today by‘

Mr. Douglas Leadbitter on his application.i |

MR. LEADBITTER: Thank you.

Your Honor, I'm Doug Leadbitter here on. behalf of
Darrell Brown. Your Honor, the two issues that are before
you on the motion to dismiss -- I'll take one at a time;

The first issue concerning the-statute of limitations
is very much a catch 22 argumént for the applicant.
They're alleging that he has to bring a PCR action within
one year of the date of conviction which happened in 2002
in order to have a PCR action. -

The basis of our Post Conviction Relief application

1s that his sentence is actually that he's being held --
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he is being incarcerated subject to the conditions of
confinement beyond the date of the -- that his sentence
should have expired had the proper credit for time served
been applied to his sentence.

He was actually paroled on October 27th, 2011. We
brought the PCR action on February 23rd, 2012. Clearly,
it was within one year of the date that he knew that he
had a problem and he could not get any resolution.

The Department of Corrections wasn't going to listen
to his claim that they were not properly giving him credit
for the timé that he had served, and therefore, should not
have even put him on parole.

Basically, his seritence has expired, yet due to the
way the Department of Corrections is handling this, is he
is being held, incarcerated and subject to conditions of
confinement beyond the date of his sentence.

THE COURT: Well, I thought he was out.

MR. LEADBITTER: He is out on parole, Your Honor. He
is currently serving parole. He was brought on
October 27th, 2011, and our position is --

THE COURT: So what are you -- what are you asking?
I'm not following any of this.

MR. LEADBITTER: Okay.

THE COURT: I mean, trust me, I've been around, Lord

knows --—
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MR. LEADBITTER: I understand.

THE COURT: -- 25 years.
MR. LEADBITTER: That -- the statute of -
limitations -- basically, their argument that this is

untimely because. it was filed in 2012, our position 1is

that it was timely because we've done it within a year of

" when he was put on probation -- or excuse me, on parole;

that the one year"statuté of iimitations that they're
asserting in the statute -- the PCR statute says that ?ou
have one year from the date of conviction, and our
argument is that there is no way that he could hgve.filed
or known that they were going to have his sentence keep
him in incarceration beyond the expiration of his sentence
a year after he was convicted. That would have been 2003.
- I mean, they're trying to use the statute of

limitations as a way to keep him from being able to argue
that his sentence hés‘expired,.so our position is that
under the PCR statute, within the one year statute of
limitations, 1if. you're going to apply that, it's got tb'be
from the date of discovery which is when we put him on
parole when they actually --

THE COURT: Yeah. Well, of course, I reject that.

MR. LEADBITTER: Okay.

THE COURT: That's tough. Here is the thing about

that: I may be biased about all of this, but I'm
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almost -- I'm semi-responsible for having the one year
statute of limitations because wheﬂ I hit the bench, we
were hearing things from 20 years ago.

I went to the judicial college, and I was complaining
about it. They said, "Well, what about a statute of
limitations?"

I said, "We don't have any." So I got the ten
states, Jjudges from ten states, followed me, various
statute of limitations. I gave them to the judiciary
community and everybody, then they passed the law.

So 1f the law says one year from the sentence, that's
the end of it.

MR. CORNEY: And, Your Honor, I just want to make
clear for the record --

THE COURT: I strict -- I kind of caused it to be --
to have a one year -- when he finds out about it, it's

tough luck. The statute says the date of sentence. If

- it's beyond that...

MR. LEADBITTER: But, Your Honor -- excuse me, not to
disagree, but I -- I respectfully submit that a year after
he was convicted, which would have been in 2003, this
cause of action didn't exist. He didn't have a cause of

action.

THE COURT: That's an administrative thing with the

Department of Corrections, not a -- not a -- not a PCR
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matter.
MR. LEADBITTER: Well, Your Honor --
MR. CORNEY: And --
MR. LEADBITTER: =-- 1if I could address that, and I'm

néf trying to be disrespectful, but the PCR statute, the
section of 17-27-20 specifically has exceptions in it that
state that you can.ailege in a PCR application that

you're —; you're being unlawfully detained because your
sentence has expired. So the statute has this ambiguity,
really, within itself.

THE COURT: Which I'll take that ambiguity and rule
against you, so life is harxd.

MR. LEADBITTER: Your Honor, can I proffer what that
issue 1is beyond the Applicant --

THE COURT: You represént your client. You>can-do
whatever you. want.

MR. LEADBITTER: Okay. Your Honor --

THE COURT: But just for future guidance, 1if ydu have
something like this, I know you don't get paid to do these
things, but you need to prepare a brief SO the judge knows
what you're talking about, you know, address the issues,
say, refer those sections and so forthAand so forfh.

s Then we have got something you can follow énd see
whether you're correct or not. If you are agreeing to it,

it sounds like you lose on all points. If you have a nice
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brief outline, you may have won.

MR. LEADBITTER: Well, Your Honor —-

THE COURT: Go ahead and put your case up.

MR. LEADBRITTER: We did put these in the application,
and it specifically states all this in the application,

Darrell, if you would, please.

THE WITNESS: How you doing, Your Honor?

THE COURT: Good.

THE CLERK: I'm going to put you under oath, sir.

THE BAILIFF: Place your left hand on the Bible.
Raise your right hand.

DARRELL BROWN, after being duly sworn,

testified as follows:

THE CLERK: Have a seat there. Please speak into
that microphone.

THE WITNESS: Good morning. My name 1is Darrell
Brown.

DIRECT EXAMINATION:

BY MR. LEADBITTER:

Q Darrell, when did you first learn that you were being
held or you were going to be put on parole?

A Well, I did -- I had a 15 year -- I'm going to
explain it this way. It was --

Q '~ Just answer the question, Darrell.

A Hold on.
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Q When did you get put on parole?
A I got put on parole a year ago, about a year and a
few months.

Q All right. That would have been in October of 20112

A No. I think -- yeah, yeah, that's right; fhat's
right.

Q October 27th of 2011 is when you're put on parole?
A Yeah.

Q When did you know that you were going.to be put on

parole? Was that the first time that you knew about it

was in October of 2007, I mean 20117

A ‘Yeah, during that time.
0 All right. Now, Darrell, what is the basis for your
assertion that your -- that your sentence is -- that

you're being held beyond the expiration of your_sentence?
Explain to the judge what the basis is for that.

A Weli, Judge, Judge, Your Honor, I was sentenced to a
15~-year sentence and a five-year sentence to run
consecutive.

The jﬁdge gave me-726 days credit for -time se;ved to
the 15 and to the five, but I maxed out the 15 first, and
then the five, then the five started but ‘like at first,
they didn't want to give me the time served on the 15.

I had to write Ms. Barbara Scott. She helped me out

to get it on the 15th. The judge recommended a
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clarification saying that the judge -- which I heard the
judge say I got it on both sentences, and it's on the
document that the time served was going to have been on
both sentences. They didn't give it to me on the five.
That's why, that's why we're here. We tried to --
like I've been -- I've been -- I did a year of my time in
prison, and I did a year on parole when I shouldn't have
never even been on parole.
Q Darrell, you were given 726 days for credit for time
served on one of your indictments. That was the 15-year

indictment, correct?

A On both of them.

Q Well, let's take one at a time.

A Yes, sir.

0 You had a sentencing sheet for 15 years. It's

checked on there where it says credit for time served on

the 15-year indictment, correct?

A Yes.

Q And then on the second indictment where it's five

years, you have also got -- the box is checked that you
should -- were supposed to get credit for time served,

correct?

A On the five-year sentence, yes.

0 And both of them, so both indictments --

A Both sentences.
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Q Both indictments indicate that you were supposed to
get credit for time served.
A Yes.
Q The credit for time served was a total of 726 days,
correct?
A On each sentence.
0 On each sentence?
A Yes.
Q Is the Department of Corrections applying that 726

days of time served to your sentence?

A Not on the five-year sentence.

Q They only applied it on the first,‘the 15 -- the
first sentencing sheet, which is the 15-year sentence.
A Yes, sir.

MR. LEADBITTER: Your ﬂonor,“that's the basis of our
argument is that the judge on. the sentencing sheet --

THE COURT: That's what‘we do all the time. I mean,
I understand>how he can read it that way, but you only get
credit one time, and Juage Cooper, which I rarely do, made
it consecutive.

So he gave him 15, credit for time served; 770 days,
and then five years. Thaf's what he'got. He can litigate
that to the end'of time, buﬁ henloses.

I understand how he could see that because you check

it, and you do check it credit for time servéd. Now,
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there'are various reasons for it: One is, say, the 15
year one got kicked out. Then he's got five, credit for
time served to his benefit, but he gets credit for the
time served but only one time.

MR. LEADBITTER: All right, your Honor. Thank you.

THE COURT: Thank you.

MR. LEADBITTER: Thank you.

MR. CORNEY: Just briefly, Your Honor.

THE WITNESS: Judge, Your Honor, I mean, why would it
be under both sentences?

THE COURT: That's what we do. It's not on both
;entenées. It's -- you got a 20-year sentence. You got
credit for 782 days.

THE WITNESS: But I mean --

THE COURT: I know you say it's 15 and, you know, and
then 15, but you got a 20-year sentence. You got credit
for all the time you were held, 700 something days.

THE WITNESS: I mean, why would they put it there
when one sentence don't have nothing to do with the other.
After I max out the 15 on there --

THE COURT: It does. It does.

THE WITNESS: -- then the five-year sentence starts.
I mean --

THE COURT: You got credit for it. I can't explain

it to you because you read it one way but that's what we
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THE WITNESS: I mean, that's the way it is. It ain't
the way I read it. I got it on paperwork. I got it on
paperwork. Thatfs the way it is.

THE COURT: I know.

THE WITNESS: Ain't no way I put it --

THE COURT: That's -- |

THE WITNESS: 1I've done my -- I've done'my time.

I've done my ﬁime. I was wrong} but I mean, for my'
mistakes. But when y'all make mistakes, y'all just cap it
up .

THE COURT: The judges --

THE WITNESS: Do what you want to do.

THE COURT: That's how what we do.

THE WITNESS: You're right that's how you do it.

THE COURT: That's right.-

MR. CORNEY: Your Honor, briefly, if you don't mind,
I have some questions for you.

MR. LEADBITTER: ~Answer the questions the assistant
solicitor has. for you.

MR. CORNEY: If. I might approach the witness, Your

. Honor. |

THE COURT: Sure.

CROSS-EXAMINATION:
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BY MR. CORNEY:
Q I'm going to hand up to you to start with -- I'll
hand a copy of this to opposing counsel, this is a print
off from the Richland Ccounty Clerk of Court's website
that's part of the -- that's part of the disposition of
your case here.

I'll bring a copy up to Your Honor, as well. If I
may approach, Your Honor.

All right. Mr. Brown, on the top right-hand. corner
there, it says arrest date. If you would, just read thé
date of arrest.

A The day I got arrested, 2002, the 23rd month.

Q May?
A The month.
Q If I may approach him again, Your Honor.

This is already part of the record, the arrest

warrant.
A Yeah.
0 If you would, just read right here, the arrest

warrant. It says it was served on you what day? I know
it's a little hard to read.

A That day ain't correct. I got -- I know when I got
locked up, 2002, the 23rd, the 23rd, the 23rd day.

Q Okay. And that says May 2002, right? That's 5---

A That's the 20th day. Yeah, that date is wrong.
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Q Okay, but May of 2002, essentially. - The day may be
wrong but May of 2002, correct? |
A All right.
Q Okay. And I want to hand up one more thing to you.
This is Department of Corrections -- that's already part
of the record, as well, Your Honor.

This is from the Department of Corrections. This 1is
your sentencing sheet or the sheet showing the sentence

you're serving right here. It says current sentence start

- date: What's the date that it says right there?

A Okay. It says the 5th month, 23rd date, 2002, like I
said. |

Q Okay. So may 23rd, 2002z, thelexact date the arrest
warrant was served. The exact date that the Clerk of
Court's website says you were arrested, the same exact day
that the Department of Corrections calculated your
sentence from, May 23rd, 2002, correct?

A Say that again, sir?

Q I said the exact date that's on that South Carolina
Departmentvof Correctioné sheet, May 23rd, 2002 ié the
exact same day the arrest -- the exact same datée that the
Clerk of Court's website says you were arrested, and the
same day that the -- or the day before the arrest warrant
was served on you May 24th, 2002, according to the arrest

warrant, correct?
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A Uﬁ—huh.
Q Okay. One more thing I want to hand up to you very
quickly.

If I may approach, Your Honor?

THE COURT; Okay.

MR. CORNEY: 1I'll make this a part of the record, as
well, afterAMr. Brown identifies it.
BY MR. CORNEY:
0 Is this something -- is this a document that you
recognize, Mr. Brown? : ‘
A What is this document?
0 Take a look at it. 1I'll give you a minute to look it

over. Let me know if this is something you've seen

before.
A I don't recall.
Q You've never seen the document before, your

certificate of parole showing your parole date and the
date that your parole expired?
A .Yeah, I got that, yeah.
Q You've seen that before;, okay.
If you would, just read off for me right here the
expiration date of your parole.
A The 10th month, 30th, two--- 2013.
Q Okay. So your parole isn't set to expire until

October 30th, 2013 according to the Department of
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Probation Parole and Pardon Services, correct?
A Yeah.
Q So at this point in time, your parole is -- your
sentence is not maxed out. You haven't completed yohr
sentence. It's not until October 2013.
A Excuse me, sir. If-they had given me the 726 days on
both sentences, I would have maxed it out because five
years -- you don't do no 30 months.
Q Okay..
A And 726 days credit, that's -- that's almost 24
months, so 24 months, it least six months.
Q You —-
A I would.have maxed both sentences out. I would have

ﬁaxed both sentences out the same year I maxed out the 15.
Q Mr. Brown, you're baéing that upon ﬁhe max—éut'date
that was on your Department of Corrections sheet thét you
have up there which says your max-out date is
October 23rd, 20---
A No. What I'm -- what I'm basing it on, I'm basing it
on the judge gave me 726 days credit on both sentences.
Thatfs‘what I'm basing it on.

MR. CORNEY: Your Honor --

THE WITNESS: The judge already said what he's going
to do. ‘We don't need to go through this here, waste your

time and mine.
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MR. CORNEY: Okay. That's all the questions I have.

THE COURT: The judge actually didn't even do that.
He said if time credit, as calculated by the Department of
Corrections, that's all we ever do.

THE WITNESS: I mean, that's what he -- I mean, on
the -- on the paper, it says time served on the 15th, on
five checked off. One sentence don't have nothing to do
with the other. My sentence is --

THE COURT: You got -- you've got --

THE WITNESS: Fifteen --

THE COURT: Fifteen years --

THE COURT REPORTER: I'm sorry. I cannot make a

.record with two people talking at the same time.

MR. CORNEY: Your Honor, I'd like to move in all of
this in the record. I think that's the one I handed up to
you a minute ago.

THE COURT: I got it. 1I'll look at it.

MR. CORNEY: I'll introduce that as State's Exhibit -
1, part of the record, as Exhibit 1.

(WHEREUPON, State's Exhibit No. 1 was marked for

identification only.)

MR. CORNEY: That's all the gquestions I have,

Mr. Brown.
Thank you, Your Honor.

MR. LEADBITTER: Nothing further, Your Honor.
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MR. CORNEY: Just a brief closing.

THE WITNESS: I can't stand being afound these
people.

THE COURT: Unfortunately, he got a 15-year séntence.
He got credit for'everyiday he was held.

THE WITNESS: That's not what the judge gave me.
That's not what he ordered.

: THE COURT: That's what the word'cqnsecutive meéns.

THE WITNESS: No. Consecutive means --

THE COURT: Fifteen plus five is 20.

THE WITNESS: Consecutive means one sentence dqn't
start until another one starts. Fifteen and five. If
it's five togéther, then if he said concurrent, concurrent
means together; I know What's going on. |

THE COURT: You —-

THE WITNESS: Concﬁrrent means together.- Concurrent
means together. This -- my sentence is not concurrent.

It runs consecutive. The 15 don't have nothing to do with
the five. | A

I did 15, then the five starts. Come on, manp Y'all
doing kangaroo court.

THE COURT: AYou don't understand. No need to talk to
you. |

THE WITNESS: You're right. YQu'fe right.

THE COURT: Do the order.
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21
THE WITNESS: You're right.
THE COURT: Document the matter.
MR. CORNEY: Thank you very much, Your Honor. 1I'll

prepare the order.
THE WITNESS: You're right.
MR. LEADBITTER: Thank you, Judge.
THE COURT: All right.

THE WITNESS: Wasted down here.

(Whereupon, the proceedings were concluded.)
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¢ _South Carolina Department of ! “,‘Sation, Parole and Pardon Services
& Certificate of Parole : “u 19
Know all e by these presents: CERTIFICATE OF PAROLE

It having been made 10 appear to the South Carolina Department of Probation, Parole and Pardon Services that the offender mentioned below who was,

convicied of the offensels) indicated below in said date(s) and in said county(ies) Is eligible to b Paroled, 2nd In that there i$ & reasonable probability that

s2id prisoner WILL REMAIN AT LIBERTY WITHOUT VIOLATING THE LAWS, and it beiny the pginion of the said South Cafslina Board of Probation, Parole

and Pardan Services that the release of the prisonet is not incompatible with the welfare of society, and it appearing further that the Beard is satisfied that

the below mentioried cffénder will not be¢ome a publi¢ charge on release.

li is therefore QRDERED that the said prisoner be Paroled effective on the date indicated below pending good hehavior under supervision subject ta the

spacific conditlons of Parole listed Below until the uxpiration of this maximum sentence as indicated.”

This Parole shall not prevent the delivery of the prisoner ta the authiorities.of the Federal Government ar any state otherwise entitled to his or her custody.

in witness whereof, this:Centificete bearing the approval of the South Carolina 8oard of Probation, Parele and Pardon Services is issued on the date-betowr,
8y Ordzr of: South Carolina Board of Probation, Parll:nd Pardon Services

Offender/Prisoner’s Name: BROWN, DARRELLT. ’ 8y: i
Parole Effective Date: October 27, 2011 M"\‘f"‘i A kﬂ
State identification # (SID): 00565435 Diréttor of Mearings & Parole Board Support
SC Depl. of Carrections # (SCDC): 00202202
Parole Ending Date: . October 30, 2013
Conviction County of Expriration *
COR Oifense(s) - Indictment #{s} Qatels} Convictionls) Dates)
137  Common law rebbery. strang arm robbmsy 02G5404594 §118/2004 RICHLAND 10/3042013

This Curtiticate shau riol become operative until the follawing conditions are ageeed ta by the prisoner. Viclation of ény of these conditions may wsul’ in

U immediate revocation of tupérvision.

1. 1shal.réport in person to the South Carolina Bepartmeot of Probation, Parole snd Pardon Services' affice on the date of my release or not [3ter than
8:30 AM un the next business day. and aslastiucied by the Depariment snd Lshall make complete and truthful reports to the Agant:

Please repon to the office In the County af: RICHLAND Phone: {803)734-6320

1 5hafi not change my tesidence or gmployment witholii the consent-of my Agént. Further. | shafl allow my Agent to visit me in my home, al my place

of emplpyntent, or efsewhere ar any tirme: ’

i shali not use controtled substmeas, except when property prescribéd by alisensed physician, not consume-cohollc bizverages to £xcuss Ror enter

estabiishments whase primary business is the safe and drinking of alcoholic beverages, Further, i shail submit 1o a urinalysis, bload test or provide

tarensic evidence wheén Inutructed by Agents of the Depurtrment, and | ugree that any of these test resuits may be usid as evidence Iri any hearing.

4 tshall not possess or purchaze 2ny firearms, knives, of dangerous weéapans, and t shall not asseclate with any person who has a criminal record, of any
other person whom rmy. Agant has instructed img (¢ avoid.

5. tshall workdiligently at a lawit azcupation, Further, | shall notify my Agent if | bacome unemployed,
t shall ngt violate any Federal, State, ar local laws and | shall canmat my Agent if | am ever arrested or questioned by 2 law enforcement official for any
reazon whatsoever.

. ishafl pay 4 supervisian tee as determined by the Departiment.-

E. | shall not leave.the Slate-without sermmission from my Agent. Furiber, if{ am ever srtested I another siate for violating these conditians, | hereby irrevocably
wave 5if extradidon rights | inay otherwise be entitled t and agree to réturn to South Cardlina when directad by my Agent, the coury, or by a warrant

9. Ishallobey sli condittons aof supervision set farth ih this atder induding the payment of fines. restltutien, or other payments, and the services of any period
of incarceration. | will make alf ¢hild support payments as drdered by the courts.

VL | shiall faliow the advice and instructions of my Agent Bnd | agree 10 comply with any further condltions impased by the Oepartment or its’ Agents.

11. Unless | was convicted of or pled gulhy or nolo contendere to a Cldss G misdeme2no! oran unciassificd misdemeanos thot carries a terin of imprisohment of
Nut mote than one year; | shafl be subject (o search or seleure; without a search warrang, with or without causs, of ny person, any vehicle | own oi am driving,
und any of iy possessions by: (1} any probation agent employed by the Department; or (2} any other law enforcement officer.

ADDITIONAL CONDITIONS:
D2 Intansive supervision for an indetenninate pericd nof to exceed € monihig, as determined by the Departmem

04 Must have no contact with the Viglim andfor Vicim's family for duration of supervision.

05 Must atiend and succsssfully complets the Addictions Treaiment Unit Program (Completed), and attend Aftercare:
i herm‘ierzlfy 3t this Statement of Canditions has been read and explalned to the sffender and ha/she has agreed to ¢f t’Tm ’

[l

[

16131

Date ¢

witness Si MN _
t herelSyTerify that thk conditlons fisted abiove-héve been regd and explained fully to me and in agreement thereta, | a1tach my sighatiire,

Cffender Signature 4 - Date
316 Ferrelt Or

Resldence: COLUMBIA, ST 29704 Credted; 10/25/2011
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IN THE COURT OF COMMON PLEAS

STATE OF SOUTH CAROLINA )
COUNTY OF RICHLAND ) FOR THE FIFTH JUDICIAL CIRCUIT
. _ ) ’
Darrell T. Brown, # 302202, ) 2012-CP-40-01538
) ) |
Applicant, )
) ' .
v. ) ORDER OF DISMISSAL
' : ) ‘ ' , .
State of South Carolina, ) EE s -
Respondent. ) g f.,” % ';__.2
) o T T
| Rex N CF
This matter comes before the Court by way of an Application for Post-Corﬁi:ho@e b
: S
filed Febmary 23, 2012. The State filed a Retum and Motion to Dismiss on Ma.r(%’3Q;_,2012 _-3

- requestmg the matter be summarily dzsmlssed as untimely filed under S.C. Code § 17-27—45(a)
‘ and for fa.xhng to state a cognizable grounds for relief through post-convxcnon relief.. Counsel
was appomtgd and an ev1denua.ry hcanng was convened in the matter on Wedpesday, December
-5, 2012, at the Richléﬁd County Cov;xrthéuse. Applicant was p-resen,t at the hearing with counsel,
Douglas E. LeadBitter, Esquire. The Respo'ndent was repreéented by Robex;t ‘D. Cmi'n‘ey of the
South Carolina Attomey General's Office. |
At the heariné, the Applicant téstiﬁed én his own behalf. Also before this Court were
copies of the records of the Rmhland County Clerk of Court and Apphcant‘s records from the -
South Carolma Department of Corrections. '
' o | . PROCEDURALHISTORY
‘The records before this Court indicate that Applic;am‘. is presently compléting his sentence
on parole having been released from the South Carolina Department of Corrections in October of
2011. The underlying convictions Appiicgmt seeks to challenge through this action arise- from
guilty pleas entered in: Richland County. The Applica.nt'w'as true bill indicted at the July 2002

BROWN Darrell T. #302202 = Order of Dlsnussal (2012-CP—40-01 53 8)
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term of the Richland Grand Jury for two (2) counts of Attempted Armed Robbery (2002-GS-40-
4594, -4595). He was represented‘by- attorney Douglas E. Leadbitter., Esquire, on the charge(s).
On May 18, 2004, Applicant plead guilty before the Honorable G. Thomas Cooper, Jr:, pursuant
to negotiations with the state to two (2) éounts of the lesser included Attempted Strong Arm
Robbery. Judge Cooper sentenced Applicant to fifteen (15) years imprisonmént on one cqunt and
five (5) years imprisonment on the other, to run consecutively to each othef. No direct appeal
was filed.

In the current action, Applicant set forth his request for relief based on the following

alleged newly-discovered evidence:

sentnmesmmiemd. R-owver, due ta tha M-mf_& ion, of hig M for tite
mm_&@mwmrdeasedonmrem October 27, 201 1. Applicant firther

his sentances, Thus, the Applicant was subjected s and is confinnine to be subiected to an

illegal sentence under the law of South Carolisa.
FINDINGS OF FACT AND CONCLUSIONS OF LAW

" BROWN Darrell T. #302202 — Order of Dismissal (2012-CP-40-01538)
: 20f7
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This Court has had the opportunity to review the record in its énﬁrety and has heard the

testimony at the post-conviction relief hearing, as well as the arguments of counsel for. both

parties. This Court has further had the opportunity to observe the witnesses presénted at the
hearihg, closely pass upon their credibility and weigh their testimony accordingly. Set forth
below are the relevam;. findings of facts and conclusions of law as required pursuant to S.C. Code.
Ann. .§17-27-80 (1985). |
' Improper Sentence Calculation for Parole Eligibility Purposes

Respondent has requested this Court summarily dismiss the current action with prejudice
as Applicant has failed to set forth a claim which, e'ven if taken as true, entitles Applicant to-
relief under the Uniform Post-Conviction Procedure Act, S.C. Code § 17-27-10 through -150.
This Court agrees with Respondent. The current application must be summarily dismi;iséd asxt
fails 't.O'state a élaim_ for “/h.lCh this court can grant relief;_furthcr,_évgﬁ l.f considered on the -
merits, the allegation is erroneoﬁs and doe.s-n.ot. éntiﬂed Applicént to reh'gf. ,

_ Applicant, baving been released on parole from the South Carohna ljepartment of
Corrections on October 27, 201 1, con’_cends he is currently subject to the conditions of parolé asa
result of thc. _Depa_trtment mi'scalculating'his credit for time served pridr to his guilty plea.
Applicant contends this allegaiic;n is appropriate for pogmhﬁcﬁon relief as 1tls an auégaﬁon

that he is unlawfully being hca_ld in custody after the expiration of his sentence under S.C. Code §

17-27-20(a)(5): Respondent, c'OnVersely, argues thc contcntion is one of improperr S‘eﬁtence and

credit calculation Whl(:h must be rmsed through the adm;mst*atwe procedures structured by the

Department of Correcuons and/or the Department of Probanon, Parole and Pardon Semces as' »

_ ameulated iri Al-Shabazz v. State 338 8.C.354,527S.E.2d 742 (2000)

BROWN Da.rrell T. #302202 — Order of Dlsmxssal (2012 CP-40-01538)
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Under Al-Shabazz, a credit-related. claim arguing improper sentence calculation is an
administrative matter and, thus, cannot be raised in a post-conviction relief proceeding. This

Court agrees with Respondent and finds the allegation to be,. at its very core, one challenging the

Department of Corrections’ calculation of Applicant’s parole and “max-out” dates based upon

the time credited to Applicant for his pre-plea incarceration along with any other “good time”
credits earned while serving time in the department of corrections. Such an allegation must be
first raised through the proper administrative avenues as sét forth in Al-Shabazz. Accordingly,

this claim is dismissed.

51

Further, after a thorough review of the record and arguments presented at the PCR -

hearing, this Court finds Applicant is not entitled to relief on the claim even if this Court
considers the claim 6n the merits. At the PCR hearing, Applicant testified the plea judge ordered

the 'Depa’rtment of Corrections give Applicant credit for seven-hundred and twenty-six days

served prior to the plea. This time credit, Applicant contends, was to be applied to each sentence

irnposed despite them having been set to run consécutively. With credit for those seven hundred

" plus days applied to both the five and fifteen year terms of imprisonmcnf independently,
Applicant said, he has maxed -out his sentence and is no longer required to be on parole.
Therefore, he alleges, his current parole status is unlawful as he has rightfully completed his

sentence.

On cross-examination, Applicaﬁt conceded the arrest warrants reflect he was arrested for

the charges on May 24, 2002; Applicant conceded that arrest date is confirmed by the Richiand-

County Clerk of Court's online public records. Applicant also agreed the South Carolina
Department of Corrections records reflect the start date of his sentence to be May 23, 2002, the
dﬁy before his arrest on the charges. Finally, Applicant noted his date of comp_letion. for parole

" BROWN Darrell T. #302202 — Order of Dismissal (2012-CP-40-01538)
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according to the records mtroduced from the Department of Probanon Parole and Pardon
Services is listed in 0ctober of 2013, as he will not receive “good time credrts or other credits to
reduce his sentence during the ‘days he serves his sentence on parole aﬁer his release.

- Based on the above proffered testil:nony given by Appli<.:ant at the ‘hcarin‘g: and the réqord ,
. before this Court, it is clear Applica.nt;s. assertion fails on the merits as well. Under S.C. Code §
24-1.3-40, “liln every case in computing ﬁ.mer served By a prisoner, full credit against tbé
sentence must be given for time served prior to trial and sentencing.” Further, “for purposes of 7
parole ehgxbxhty, consecutive sentences should be trea.ted as one general sentence by aggrega.tmg

the penods unposed in each sentence.” State v. Atkins, 303 S.C. 214, 219, 399 S.E2d 760 763

(1990). According to Apphcant’s records from the South Carolina Department of Corrections, he .
_ fe&éiife& credit for time éervéd from May 23, 2002, until his May 18, 2004, plea date (727 days).
Apphcant contends those seven-hundred plus days of credit should have been applied to both
sentences zndependently, thcreby reducing his overall sentence by an a.agregate 1454 days. This
is an erroneous application of the. statute and relevant case law. Per. Atkins, Applicant’s parole '
‘ ehgxblhty was calculated by the Department of Correctlons based upon the aggregate twenty
year sentence imposed; the statute allows for. Applicant to receive credit for his time served (727
dayé) prior to plea towards the aggregate sentence being served (20 yeais). Applicant would have
this Court give him 1454 days of credit for time served by allowing 727 days of credit to be:
applied twice. Such an argufnent is clearly erroneous and in direct contradiction tothe statute.,
Therefore, the claim fails on its merits as well.
. Further, the law is clear the Department of Probation, Parole and Pardon Sérvices
(DPPPS) has the sole authority to look 1o the @t% to determine parole eligibility separate asd
: aparl from thé coui’t’s abilit’y to sentence. Major v. South Carolina- Deg' t. of Probation. Parole and f

BROWN Darrell T. #302202 ~ Order of Dismissal (2012-CP-40-01538)
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Pardon Services 384 8.C. 457, 6‘82 S.E.2d 795 (2009). The plea judge in this instance checked

the appropriate box on the sentencing sheets to have Applicant’s sentences and- subsequent
parole eligibility ca.lclﬂ;aied independenﬂy by the Department 6f Corrections and DPPPS. A
challenge to that calculation, while fmit}esLs in this Court’s view, shoﬁld properly be brought
through the department’s administrative grievance procedur;s.
In sum, this Court finds Applicant’s claim both improperly raised through this action, as
-well as er.roneou's when considered on the merits. Accordihgly, this action must be dehied-and
dismissed with prejudioe.
.CONCLUSION
Based on all the foregoing, the current é.pplication for post-conviction relief is denied and
disﬁlissed. v
L This ‘Court advises Applicant that he must file and serve a notice of appeal within th1rty
(30) days 'frém the recéipt by cc;unse_l of wﬁtten notice. of entry of judgment toA secure the

appropriate appellate review. See Rule 203, SCACR. Pursuant to Austin v. State, 305 S.C. 453

(1991), an Applicant has a right to an appellate counsel’s assistance in seeking review of the
Aedﬂ of PC.R. ‘Rule 71.1(g), SCRCP, provides that if the applicant wishes to seek ‘appellate
review, PCR counsel must serve and ﬁle a Notice of Appeal ..on the Applicant’s behalf. Your
attenﬁon.is directed to South Carolina Appellate Court Rule 243 for appropriate procedures for

appeal.

. BROWN Darrell T. #302202 — Order of Dismissal (2012-CP-40-01538) .
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IT IS THEREFORE ORDERED:

1. Thatthe Application for Post-Conviction Relief must be denied
- and dismissed with prejudice; and

.2. The Applicant must be remanded to the custody of the Respondent.

AND IT IS SO ORDERED this 2 | _dayof __ {) 21

<

JBANESTKINXRD, JR.
Presiding Judge
: Fifth Judicial Circuit
Camden, South Carolina. o

BROWN Darrell T. #302202 - Order of Dismissal (2012-CP—40—01538)
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