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STATE OF SOUTH CAROLINA 
 
COUNTY OF BEAUFORT 
 
Southern First Bank, N.A., d/b/a Greenville 
First Bank, N.A., 
 
  Plaintiff, 
v. 
 
Kenneth J. Vilcheck and Renee M. Vilcheck, 
 
  Defendant(s). 

  IN THE COURT OF COMMON PLEAS 
FOURTEENTH JUDICIAL CIRCUIT 

 
 

CASE NO: 2012-CP-07-4253 
 
 

ANSWER OF THE UNITED STATES 
OF AMERICA AND CONSENT TO 

REFERENCE 

 

COMES NOW, the United States of America, by and through its agency, Internal 

Revenue Service, answering the Complaint filed herein, would respectfully show unto the Court 

that: 

1. Each and every allegation of the Complaint not hereinafter admitted or otherwise 

explained is denied and strict proof demanded thereof. 

2. This Defendant admits only those allegations as set forth in the Complaint that the 

United States holds an interest in the subject property. 

3. This Defendant lacks sufficient knowledge of and therefore denies and demands 

strict proof of the remaining allegations of the Complaint. 

4. This Defendant consents to reference to a Master-in-Equity or Special Referee of 

Plaintiff's choosing under such terms as Plaintiff deems appropriate. 

WHEREFORE, the defendant, United States of America, on behalf of its agency, Internal 

Revenue Service, prays that its lien(s) be prioritized and satisfied from the sale proceeds, that its 

statutory right of redemption, 28 U.S.C. § 2410(c), be protected. 

 

{Signature page to follow} 
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ADAIR F. BOROUGHS 
United States Attorney 

 
By: s/ Robert M. Sneed    

Robert M. Sneed (#11320) 
Assistant United States Attorney 
U.S. Attorney’s Office 
55 Beattie Place, Suite 700 
Greenville, SC  29601 
Phone: (864) 282-2100 
robert.sneed@usdoj.gov 

 
 

Greenville, South Carolina 
            December 15, 2022 
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STATE OF SOUTH CAROLINA  ) IN THE COURT OF COMMON PLEAS 
COUNTY OF BEAUFORT   ) CASE NO.: 2012-CP-07-04253 
      ) 
Southern First Bank, N.A. d/b/a Greenville  ) 
First Bank, N.A.,    ) 
      ) ANSWER OF THE SOUTH CAROLINA 
   Plaintiff,  ) DEPARTMENT OF REVENUE 
      ) 

vs.  ) REQUEST FOR NOTICE OF SURPLUS 
  ) FUNDS and CONSENT TO REFERENCE 

Kenneth J. Vilcheck, et al,   ) 
      ) 
   Defendants.  ) 
____________________________________) 
 

Defendant, South Carolina Department of Revenue (Department), answers Plaintiff’s 

Complaint as follows: 

1. Each and every allegation of the Complaint not specifically admitted herein is denied. 

2. The Department admits the allegations contained in the Complaint to the extent it 

alleges the Department has liens attached to the subject property.  

3. The Department is without sufficient knowledge and information to either admit or 

deny the allegations in the remainder of the Complaint and, therefore, denies the same. 

4. The Department consents to reference to a Master-in-Equity or Special Referee of 

Plaintiff’s choosing under such terms as Plaintiff deems appropriate.  

5. The Department requests notice of any surplus funds. 

WHEREFORE, the Department, having fully answered the Complaint, prays that the Court 

protect any interest the Department might have in the subject property, and for such other and further 

relief as the Court deems just and proper. 

 

 

<<SIGNATURE PAGE TO FOLLOW>> 
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      s/Kiera C. Dillon (S.C. Bar No. 79891) 
      Associate Counsel 
      Sean G. Ryan (S.C. Bar No. 76585) 
      Senior Counsel 
      South Carolina Department of Revenue 
      Office of General Counsel 

300A Outlet Pointe Boulevard 
      Columbia, SC  29210 
      Phone: 803-898-5130 

Facsimile: 803-896-0171 
      kiera.dillon@dor.sc.gov 

      courtorders@dor.sc.gov 
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STATE OF SOUTH CAROLINA 
 
COUNTY OF BEAUFORT 
 
Southern First Bank, N.A., d/b/a Greenville 
First Bank, N.A., 
 
  Plaintiff, 
v. 
 
Kenneth J. Vilcheck and Renee M. Vilcheck, 
Portfolio Recovery Associates, LLC; 
Longbridge Financial, LLC; the Federal 
Housing Commissioner; the Department of the 
Treasury-Internal Revenue Service; and the 
South Carolina Department of Revenue, 
 
  Defendant(s). 

  IN THE COURT OF COMMON PLEAS 
FOURTEENTH JUDICIAL CIRCUIT 

 
 

CASE NO: 2012-CP-07-04253 
 
 

ANSWER OF THE UNITED STATES 
OF AMERICA AND CONSENT TO 

REFERENCE 

 
Defendant, United States of America, by and through its agency, Department of Housing 

and Urban Development, answering the Complaint herein, would respectfully show that: 

1. Each and every allegation of the Complaint not hereinafter admitted or otherwise 

explained is denied and strict proof demanded thereof. 

2. This Defendant admits only those allegations of the Complaint that allege the 

United States holds an interest in the subject property.  

3. This Defendant lacks sufficient knowledge of and therefore denies and demands 

strict proof of the allegations of the remaining Paragraphs of the Complaint. 

4. The Defendant consents to the reference to a Master-in-Equity or Special Referee 

of Plaintiff’s choosing under such terms as Plaintiff deems appropriate. 

WHEREFORE, the defendant, United States of America, on behalf of its agency, 

Department of Housing and Urban Development, prays that:  (1) That this Court inquire into the 

matters set forth herein and protect the interest of the United States of America as set forth in this 

Answer; (2) That the mortgage lien of the United States of America be afforded its proper priority 

as provided by law; and (3) That this court inquire into the matter set forth herein and if the property 

herein be sold, it be sold for free and clear of all liens and encumbrances.  Since the mortgage lien 
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of the United States of America derives from issuance of insurance under the National Housing 

Act, any federal right of redemption under 28 U.S.C. § 2410(c) is deemed waived by 12 U.S.C. 

1701k, and (4) That the United States be afforded such other and further relief as the Court deems 

just and proper.  

ADAIR F. BOROUGHS 
United States Attorney 

 
By: s/ Robert M. Sneed    

Robert M. Sneed (#11320) 
Assistant United States Attorney 
U.S. Attorney’s Office 
55 Beattie Place, Suite 700 
Greenville, SC  29601 
Phone: (864) 282-2100 
robert.sneed@usdoj.gov 

 
 

Greenville, South Carolina  
January 20, 2023 
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS 

  

COUNTY OF BEAUFORT Case No. 2012-CP-07-04253 

 

 

Southern First Bank, N.A. d/b/a Greenville 

First Bank, 

 

  

Plaintiff,  

          vs. 

 

Kenneth J. Vilcheck; Renee M. Vilcheck; 

Portfolio Recovery Associates, LLC; 

Longbridge Financial, LLC; the Federal 

Housing Commissioner; United States of 

America, acting through its agency, 

Department of Treasury-Internal Revenue 

Service; and The South Carolina 

Department of Revenue, 

DEFENDANT LONGBRIDGE FINANCIAL, 

LLC’S NOTICE OF MOTION  

AND MOTION TO DISMISS 

 

Defendants. 

 

 

TO: LUKE R. HOOPES, Attorney for Plaintiff: 

 

 YOU WILL PLEASE TAKE NOTICE THAT Defendant Longbridge Financial, LLC 

(“Longbridge”) hereby moves pursuant to Rules 12(b)(2) and 12(b)(8), SCRCP, for an order 

dismissing this matter as to Longbridge because (a) the Court lacks personal jurisdiction over 

Longbridge and (b) another action is pending between the same parties for the same claim. 

This motion is based upon the pleadings filed in this case; the pleadings filed in Case No. 

2021-CP-07-00944; the South Carolina Rules of Civil Procedure; applicable statutes and case 

law; any memorandum of law that may be submitted by Longbridge; such matters as may be 

properly presented to the Court at the time of the hearing; and the following: 

1. On December 1, 2022, in this decade-old case, Longbridge was served with two 

documents: (a) Notice of Motions and Motions applying Defendant’s Real Property to Execution 

and to Join Relevant Parties with Exhibits A-K filed October 21, 2022 (“Motion”); and (b) Order 
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Joining: Portfolio Recovery Associates, LLC; Longbridge Financial, LLC; the Federal Housing 

Commissioner; the Department of the Treasury – Internal Revenue Service; and the South 

Carolina Department of Revenue entered November 7, 2022 (“Order”). 

2. Longbridge was not served with a Summons or any comparable document. There 

is no discernible deadline to respond to any of the documents served, the ramifications for not 

responding are not spelled out, and, for that matter, Longbridge was never notified if it needs to 

respond to the Motion, the Order, or the Complaint in the underlying case, a mortgage 

foreclosure case. 

3. A court ordinarily obtains personal jurisdiction by the service of a summons. See 

State v. Sanders, 118 S.C. 498, 502, 110 S.E. 808, 810 (1920) (“The purpose of the summons is 

to acquire jurisdiction of the person of the defendant . . . .”); Rule 3(a), SCRCP (“A civil action 

is commenced by filing and service of a summons and complaint.”).  

4. In Brown v. Evatt, 322 S.C. 189, 470 S.E.2d 848 (1996), our supreme court held 

that “A summons is not a mere notice, but a means for giving jurisdiction to the court, and unless 

it is waived, the court cannot otherwise obtain personal jurisdiction.” Id. at 194, 470 S.E.2d at 

850 (citing Wren v. Johnson, 62 S.C. 533, 40 S.E. 937 (1902); Citizens & S. Nat'l Bank of S.C. v. 

First Palmetto State Bank & Trust Co., 279 S.C. 252, 254, 305 S.E.2d 80-81 (1983) (“One of the 

most important elements of a Summons is the time it allots for the defendant to appear.”).   

5. Longbridge was never served with a Summons or a comparable document. As a 

result, this Court does not have personal jurisdiction over Longbridge.  

6. Furthermore, Plaintiff previously filed an action against the same parties, which 

remains pending, seeking to foreclose its judgment lien on the subject property and seeking to 

sell the subject property. Southern First Bank, N.A. d/b/a Greenville First Bank vs. Kenneth J. 
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Vilcheck; Renee M. Vilcheck; Longbridge Financial, LLC et al., Case No. 2021-CP-07-00944 

(“2021 Action”).  

7. A dismissal under Rule 12(b)(8), SCRCP, may be proper when there is (a) 

another action pending, (b) between the same parties, (c) for the same claim or substantially the 

same claim. Capital City Ins. Co. v. BP Staff, Inc., 382 S.C. 92, 105, 674 S.E.2d 524, 532 (Ct. 

App. 2009).  

8. In the 2021 Action, Plaintiff is seeking to foreclose its judgment lien and to sell 

the subject property. Plaintiff named the same parties as defendants, including Longbridge. That 

case is still pending, although a pre-trial order is currently on appeal. Plaintiff is seeking to do 

the same thing here. Accordingly, this case should be dismissed pursuant to Rule 12(b)(8), 

SCRCP. 

9. For the foregoing reasons, this case should be dismissed.  

Respectfully submitted, 

 

   

CALLISON TIGHE & ROBINSON, LLC 

 

  s/ Demetri K. Koutrakos    

Demetri K. Koutrakos, SC Bar No. 11318 

1812 Lincoln Street, Suite #200  

P. O. Box 1390 

Columbia, SC  29202-1390 

Telephone: 803-404-6900 

Facsimile: 803-404-6902 

Email: jimkoutrakos@callisontighe.com 

 

ATTORNEY FOR DEFENDANT  

LONGBRIDGE FINANCIAL, LLC 

 

December 28, 2022 
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STATE OF SOUTH CAROLINA 

 

COUNTY OF BEAUFORT 

 

Southern First Bank, N.A. d/b/a 

Greenville First Bank, 

 

Plaintiff, 

 

vs. 

 

Kenneth J. Vilcheck; Renee M. Vilcheck;  

Portfolio Recovery Associates, LLC; the 

Federal Housing Commissioner; the 

Department of the Treasury – Internal 

Revenue Service; and the South Carolina 

Department of Revenue, 

 

Defendants. 

 

IN THE COURT OF COMMON PLEAS 

 

Case No. 2012-CP-07-04253 

 

 

 

 

MEMORANDUM IN OPPOSITION 

TO MOTION 

TO RECONSIDER 

 

Defendants Kenneth J. Vilcheck and Renee M. Vilcheck (hereinafter “the Defendants”) 

submit this memorandum in opposition to the Plaintiff’s motion to reconsider the court’s order 

denying the Plaintiff’s motion for a judicial sale in the above-captioned action.  

A JUDGMENT CREDITOR CANNOT WAIVE DEFICIENCY JUDGMENT 

The Plaintiff is right that the term foreclosure applies to more than just suits to foreclose 

the liens of mortgages.  The Plaintiff indeed seeks foreclosure here – of the lien of a preexisting 

personal judgment against the Defendants for money.  Accordingly, it is impossible for the 

Plaintiff to “waive deficiency judgment.”  Perhaps more accurately, if the Plaintiff is waiving its 

right to a personal money judgment, it is giving up its judgment against the Defendants entirely.  

A personal judgment for money is the only thing that gives the Plaintiff any lien on the subject real 

estate at all.  S.C. Code Ann. § 15-35-810.  If the Plaintiff gives up its right to a personal judgment, 

it will have given up the very thing that gives it a lien to seek foreclosure of.  Id. 
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Additionally, the instant proceedings are not a suit.  What was before the court was the 

Plaintiff’s motion for a judicial sale in a case in which the suit had already concluded and the 

Plaintiff had already obtained a personal money judgment.  Waiver of the right to deficiency 

judgment is already a logical impossibility where the judgment creditor already has a personal 

judgment, but, when such waiver is available to a creditor party, it is available in “any suit brought 

for foreclosure if the complaint therein states that no personal or deficiency judgment is demanded 

and that any right to such judgment is expressly waived[.]”  S.C. Code Ann. § 15-39-760 (emphasis 

added).  This is not a suit brought for foreclosure.  The complaint certainly does not “state[] that 

no personal or deficiency judgment is demanded and that any right to such judgment is expressly 

waived” – quite the opposite.  The underlying suit was a suit on a note.  The complaint in this case 

was a demand for a personal judgment, and it expressly sought a personal money judgment against 

the Defendants – a personal judgment the Plaintiff has already received.   

Waiver of the sort the Plaintiff contemplates is not an option here. 

NEITHER PERPETUAL BUILDING & LOAN, NOR GOETHE,  

NOR WACHESAW PLANTATION HELP THE PLAINTIFF 

 

The Plaintiff cites Perpetual Bldg. & Loan Assn. v. Braun, 270 S.C. 338, 242 S.E.2d 407 

(1978), Goethe v. Cleland, 323 S.C. 50, 448 S.E.2d 574 (Ct. App. 1994), and Wachesaw Plantation 

E. Community Servs. Assn. v. Alexander, 420 S.C. 251, 802 S.E.2d 635 (Ct. App. 2017).  None 

of these cases help the Plaintiff’s position. 

The Perpetual case was a mortgage foreclosure case in which “[t]he sole matter for review 

[was] the propriety of granting a deficiency judgment when it was not specifically demanded in 

the complaint.”  270 S.C. at 339, 340.  The quotation used by the Plaintiff occurs in a discussion 

of mortgage foreclosure actions that do not, naturally, begin in a situation in which the plaintiff 

already has a personal judgment for the debt.  Id. at 342-43. 
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The Plaintiff writes that the Goethe case “addresses a matter where a judgment creditor is 

foreclosing on its judgment lien pursuant to Title 15, Chapter 39 of the South Carolina Code of 

Laws, as in this matter.”  (Plaintiff’s motion to reconsider p. 4.)  It does not.  Goethe was a 

mortgage foreclosure case in which a deficiency judgment was demanded, but the decree 

“erroneously provided ‘bidding will not remain open after the date of the sale, but compliance with 

the bid may be made immediately.’”  Goethe, 448 S.E.2d at 574-75.  The special referee amended 

his order to correct that, and “[t]he issue [before the Court of Appeals was] whether the amendment 

in this case was merely a correction of a clerical error.”  Id. at 575.  The court “[held] the referee 

correctly set aside the erroneous order and properly amended his judgment to reflect a deficiency 

judgment for Goethe and the appropriate bidding procedure when a deficiency judgment is 

granted.”  Id. at 576. 

While Goethe is not aimed at the issue that this court decided in denying the motion for a 

judicial sale, it does contain language that illustrates how a waiver of deficiency judgment cannot 

apply to a situation in which the creditor already has a personal money judgment: 

S.C. Code Ann. § 15-39-720 (1976) provides the bidding in 

foreclosure sales must remain open for thirty days to allow for upset 

bids.  S.C. Code Ann. § 15-39-760 (1976) provides the provisions 

of Section 15-39-720 do not apply to foreclosure actions if the 

complaint states no personal or deficiency judgment is 

demanded, and any right to such judgment is expressly waived. 

 

Goethe, 448 S.E.2d at 575-76. 

The Plaintiff similarly finds no help in Wachesaw Plantation, 420 S.C. 261-64.  The lien 

foreclosed upon there was not the lien of a personal money judgment, either.  Id. at 255.  The “bona 

fide bid” language used and quoted from earlier cases in the opinion refers to the successful bid at 

a judicial sale, not the first bid, as the Plaintiff seems to imply.  Id. at 261-64.  The Court of Appeals 

cleared up any confusion about that with its holding, stating that “we hold that the period in which 

E
LE

C
T

R
O

N
IC

A
LLY

 F
ILE

D
 - 2023 F

eb 15 7:54 A
M

 - B
E

A
U

F
O

R
T

 - C
O

M
M

O
N

 P
LE

A
S

 - C
A

S
E

#2012C
P

0704253

S.R. 23



 

 4 

Homeowner was allowed to exercise his right of redemption expired upon the acceptance of the 

highest bid at the judicial sale.”  Id. at 264 (emphasis added).  In a judgment execution sale like 

the one the Plaintiff sought, there is no way to know what the highest bid is until the end of the 

30-day upset bid period.  S.C. Code Ann. § 15-39-720. 

THE SALE CANNOT LAST LONGER THAN THE LIEN 

A foreclosing lien is transformed into new title and ends the equity of redemption when 

the judicial sale ends “upon the acceptance of the highest bid[.]”  Wachesaw Plantation, 420 S.C. 

at 264.  The lien of a judgment lasts “for a period of ten years from the date of such final judgment 

or decree.”  S.C. Code Ann. § 15-35-810.  The judicial sale that the Plaintiff had sought would 

have had to last longer than the existence of the foreclosing lien, which “is absolutely extinguished 

and ended after the expiration of ten years from the date of entry.”  Garrison v. Owens, 258 S.C. 

442, 446-47, 189 S.E.2d 31 (1972).   

What the Plaintiff proposed would have been a process in which the Defendants had until 

“the acceptance of the highest bid at the judicial sale” to exercise their equity of redemption – by 

paying off a lien that would no longer exist.  Wachesaw Plantation, 420 S.C. at 264.  This would 

be a logical impossibility that would extend the Plaintiff’s judgment lien rights beyond the point 

in time when that lien “is absolutely extinguished and ended[.]”  Garrison, 258 S.C. at 446-47. 

JUDGE DUKES GOT GORDON RIGHT 

This court reads Gordon v. Lancaster, 425 S.C. 386, 823 S.E.2d 173 (2018), correctly.  If 

all that had to happen for judgment collection proceedings to continue beyond the ten-year period 

was a hearing, the Court in Gordon would not have had to overrule Linda Mc Co. v. Shore, 390 

S.C. 543, 703 S.E.2d 499 (2010).  In Linda Mc, the hearing had been held within the ten-year 

period.  Id.  But the Gordon Court did overrule Linda Mc and “and return to the traditional bright-
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line rule[,]” which is “the bright-line rule that a judgment expires after ten years from its 

enrollment.”  Gordon, 425 S.C. at 391, 393. 

If there is doubt about whether Gordon would allow the Plaintiff to get what it had sought, 

the Court dispelled it in noting that “Garrison is good law in light of today’s decision.”  Id. at 392 

n. 4.  Under Garrison, “[t]he lien of a judgment is absolutely extinguished and ended after the 

expiration of ten years from the date of entry.”  258 S.C. at 446-47. 

CONCLUSION 

The Plaintiff already has a personal money judgment against the Defendants – that is the 

reason we are here, the only reason the Plaintiff has a lien at all.  Having already obtained such a 

judgment, the Plaintiff is past the point of opportunity to waive its right to get one, and the 30-day 

upset bid provisions of S.C. Code Ann. § 15-39-720 apply to any judicial sale in execution of this 

judgment.  The judicial sale process depends upon the existence of the foreclosing lien until that 

process ends.  See Wachesaw Plantation, 420 S.C. at 264; Goethe, 448 S.E.2d at 575-76.  The 

judicial sale cannot end until the time to receive upset bids expires, because only then will the 

identity of the bona fide bidder be known, only then will the hammer fall on the sale.  S.C. Code 

Ann. § 15-39-720; Wachesaw Plantation, 420 S.C. at 264; Goethe, 448 S.E.2d at 575-76; In re: 

Riverfront Properties, LLC, 405 B.R. 570, 574 (Bankr. S.C. 2009). 

The Plaintiff is out of time to have a judicial sale.  The court made the right decision. 
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      Respectfully submitted, 

 

      /s/ Andrew S. Radeker 

      Andrew S. Radeker 

      S.C. Bar No. 73743 

      HARRISON, RADEKER & SMITH, P.A. 

Post Office Box 50143 

Columbia, South Carolina 29250 

(803) 779-2211 

drew@harrisonfirm.com  

ATTORNEY FOR DEFENDANTS  

KENNETH J. VILCHECK AND RENEE M. 

VILCHECK 

Columbia, South Carolina 

February 15, 2023 
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CERTIFICATE OF COUNSEL

Pursuant to and in compliance with South Carolina Appellate Court Rule 201, the 

undersigned hereby certifies that the Record on Appeal contains all material proposed to be 

included in the Record by the Parties in compliance with South Carolina Appellate Court Rule 209 

and no other materials. The undersigned reserves the right to amend and/or supplement the Record 

on Appeal as necessary to include any materials necessary as agreed to by the Parties or requested, 

or otherwise ordered by the Court.    

SMITH HUDSON LAW, LLC

s/ Joseph O. Smith
Joseph O. Smith (S.C. Bar No. 77475)
Joshua J. Hudson (S.C. Bar No. 100311)
200 N. Main Street, Suite 301-C
Greenville, SC 29601
Phone: (864) 908-2912
jsmith@smithhudsonlaw.com
jhudson@smithhudsonlaw.com

Aaron J. Angell (S.C. Bar No. 80867)
18 East North Street, Suite 302
Greenville, SC 29601
Phone: (864) 248-4708
aaron@angellmolony.com
Attorneys for Appellant

March 11 2024 
Greenville, South Carolina

S.R. 37

Mar 11 2024
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