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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
COUNTY OF HAMPTON ) FOURTEENTH JUDICIAL CIRCUIT
)

Daniel Lee Fludd, SCDC #378414, ) Case No. 2022-CP-25-00144
)
Applicant, ) ORDER OF DISMISSAL
) FILED
V. 155 AM/PM
)
State of South Carolina, FEB 26 2024
)
DA D NETTLES
Respondent. Mglﬂ%)K Db
s o e HAMBTON COUNTY, SC

This matter is before the Court by way of an application for post-conviction relief (PCR)
filed by Daniel Lee Fludd (Applicant) on May 20, 2022. On November 27, 2023, an evidentiary
hearing convened before the Honorable Roger M. Young, Sr. Applicant was present and
represented by Chelsey F. Marto, Esquire. Assistant Attorney General Danielle Dixon represented
Respondent. Applicant and trial counsel [an C. Deysach testified at the hearing. Following a
thorough review of the records before this Court and the testimony and evidence presented at the
evidentiary hearing, this Court finds Applicant did not meet his burden of proof. Thus, this Court
denies relief and dismisses this application with prejudice.

PROCEDURAL HISTORY

Applicant is presently confined in the South Carolina Department of Corrections serving
an aggregate thirty-year sentence. In August 2017, the Hampton County Grand Jury indicted
Applicant for murder (2017-GS-25-00160) and possession of a weapon during a violent crime
(2017-GS-25-00161). On December 3-5, 2018, Applicant proceeded to a jury trial before the
Honorable Perry M. Buckner. Ian Deysach, Esquire, represented Applicant, and Assistant
Solicitor Tameaka Legette prosecuted the case. The jury acquitted Applicant of murder but

convicted him of the lesser-included offense of voluntary manslaughter and the weapon charge.
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Judge Buckner sentenced him concurrently to twenty years for voluntary manslaughter and five
years for the weapon charge.

Applicant filed a timely notice of appeal, which was perfected by Appellate Defender
David Alexander. On appeal, Applicant argued the trial court erred in charging the jury that malice
could be inferred from the use of a deadly weapon. The Court of Appeals affirmed, finding this
issue was not preserved. State v. Fludd, 2021-UP-165 (S.C. Ct. App. filed May 12, 2021). The
remittitur was sent June 4, 2021.

SUMMARY OF PERTINENT TRIAL TESTIMONY

Prior to trial, Applicant moved for immunity pursuant to the Protection of Persons and
Property Act. At the pretrial immunity hearing, he testified that the evening of the incident, he
was at “Bummy’s” house along with Bobby Atkins (Victim) and Victim’s girlfriend Zaneh Garvin.
Applicant stated he gave Victim a gold chain to see if Victim could fix it. Shortly thereafter,
Victim and Garvin left, and Applicant realized they had stolen his chain. (Tr. 13-16).

Applicant testified he went after Victim and Garvin and asked for his necklace back, and
Victim struck him with a shovel. He stated Victim hit him twice, and the shovel broke. Applicant
testified he believed Victim was going to kill him, so he picked up a piece of the shovel and stabbed
Victim in the chest. Thereafter, he ran away. (Tr. 16-18).

In contrast, Garvin testified Applicant gave the necklace to Victim to see if Victim could
sell it, but Victim could not find anyone to buy it. Applicant and Victim began arguing over the
necklace, and Garvin told Victim to give it back. She stated she took the necklace from Victim
and returned it to Applicant. (Tr. 33-40). The men continued to argue; she and Victim ran toward

Victim’s parents’ house, and Applicant ran after them. Once on his parents’ property, Victim

picked up a shovel and hit Applicant. Victim and Applicant continued fighting, and Applicant
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pulled out a knife and stabbed Victim in the stomach. (Tr. 43-45).
The trial court denied immunity. At trial, Garvin provided similar testimony. (Tr. 285-
331). The pathologist testified Victim had six stab wounds, including a fatal one to the chest. (Tr.
449, 462). She opined the wounds were likely caused by a knife with a blunt edge and a sharp
edge, and it was unlikely the wounds were caused by the shovel or a box cutter that was found at
the scene. (Tr. 458-59). Applicant did not testify at trial. The jury acquitted him of murder but
convicted him of the lesser-included offense of voluntary manslaughter.
CURRENT APPLICATION
On May 20, 2022, Applicant timely commenced this PCR action alleging:
1. Ineffective assistance of counsel
a. “Failing to preserve a[n] issue for appeal” and
b. “Failing to object to a jury charge.”
Respondent filed a return requesting an evidentiary hearing. On November 14, 2023, Applicant

filed an amended application alleging trial counsel was ineffective for:

1. Failing to object to “search for the truth” comments in the
Court’s opening statement;

2. Advising Applicant not to testify when his defense was self-
defense;

3. Failing to properly communicate with Applicant;

4. Failing to properly impeach the characters of “Bummy,” the
deceased victim, and Ms. Garvin;

5. Failing to investigate the backgrounds of the lay witnesses more
thoroughly;

6. Failing to object to the solicitor’s leading questions;
7. Failing to personalize Applicant more throughout trial;

8. Failing to object to the Court charging the jury that malice can
be inferred from the use of a deadly weapon;

Page 3 of 15
2022-CP-25-00144





9. Failing to flesh out both opening and closing arguments more.
Specifically, counsel failed to personalize Applicant in argument
and failed to sufficiently challenge the characters of Bummy, Ms.
Garvin, and the deceased victim;

10. Failing to discuss defense and trial strategy with Applicant;
11. Inadequate preparation time before trial.

At the PCR hearing, Applicant proceeded on the allegations raised in his amended application.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

This Court has had the opportunity to review the records before it, including the Hampton
County Clerk of Court records of the underlying convictions; Applicant’s records from the South
Carolina Department of Corrections; Applicant’s appellate records, including the trial transcript;
and the records of this PCR action. This Court has further had the opportunity to observe the
witnesses presented at the hearing, closely pass upon their credibility, and weigh their testimony
accordingly. After a careful review based on the Strickland standard set forth below, this Court
finds Applicant has failed to carry his burden of proof. Below are this Court’s findings of fact and
conclusions of law as required by section 17-27-80 of the South Carolina Code (2017).

Ineffective Assistance of Counsel

The Sixth Amendment to the United States Constitution guarantees a defendant the right

to effective assistance of counsel. U.S. Const. amend. VI; Strickland v. Washington, 466 U.S. 668

(1984); Lomax v. State, 379 S.C. 93, 665 S.E.2d 164 (2008). In a PCR action, an applicant bears

the burden of proving the allegations in his application. Butler v. State, 286 S.C. 441, 334 S.E.2d
813 (1985). When the application alleges ineffective assistance of counsel, the applicant must
prove “counsel’s conduct so undermined the proper functioning of the adversarial process that [it]
cannot be relied upon as having produced a just result.” Strickland, 466 U.S. 668. Butler, 286 S.C.

at 442,334 S.E.2d at 814.
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In evaluating allegations of ineffective assistance of counsel, the reviewing court applies
the two-pronged test outlined in Strickland, 466 U.S. 668. First, an applicant must prove counsel’s

performance was deficient. Id.; Cherry v. State, 300 S.C. 115, 117, 386 S.E.2d 624, 625 (1989).

Under this prong, courts measure an attorney’s performance by its “reasonableness under
prevailing professional norms.” Cherry, 300 S.C. at 117, 386 S.E.2d at 625 (quoting Strickland,
466 U.S. at 690). The proper measure of performance is whether an attorney provided
representation within the range of competence required in criminal cases. Butler, 286 S.C. at 442,
334 S.E.2d at 814. “Counsel is strongly presumed to have rendered adequate assistance and made
all significant decisions in the exercise of reasonable professional judgment.” Id. (citing
Strickland, 466 U.S. at 690). The applicant must overcome this presumption to receive relief.
Cherry, 300 S.C. at 118, 386 S.E.2d at 625. Second, a PCR applicant must prove that counsel’s
deficient performance prejudiced the applicant such that “there is a reasonable probability that, but
for counsel's unprofessional errors, the result of the proceeding would have been different.”
Cherry, 300 S.C. at 117-18, 386 S.E.2d at 625.
Search for truth language

Applicant first contends counsel was ineffective for not objecting to “search for truth”
language in the Court’s opening comments to the jury.! This Court finds Applicant did not prove
counsel was ineffective in this regard.

The South Carolina Supreme Court has found it improper for trial courts to use

truth-seeking language when addressing the jury. See State v. Beaty, 423 S.C. 26, 34, 813 S.E.2d

! Prior to opening statements, the trial judge commented, “[A]n actual trial, ladies and gentlemen, is not for
entertainment. It is a fundamental part of our democracy. It is a search for the truth, in an effort to make sure that
justice is done between the parties before the Court. Search for the truth and trying to make sure that justice is done
is often slow, it is often deliberate, it is often repetitive. It took me twenty minutes just to get a lunch order this
morning. It’s the exact opposite of what you may have seen on television or read in a book or seen in a movie.” (Tr.
149-50).
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502, 506 (2018) (“[A] trial judge should refrain from informing the jury, whether through
comments or through a charge on the law, that its role is to search for the truth, or to find the true
facts, or to render a just verdict. These phrases could be understood to place an obligation on the
jury, independent of the burden of proof, to determine the circumstances surrounding the alleged
crime and from those facts alone render the verdict the jury believes best serves its perception of
justice. We instruct trial judges to avoid these terms and any others that may divert the jury from
its obligation in a criminal case to determine whether the State has proven the defendant's guilt
beyond a reasonable doubt.”); State v. Aleksey, 343 S.C. 20, 27, 538 S.E.2d 248, 251 (2000)
(“[W]e have urged trial courts to avoid using any ‘seck language when charging jurors on cither

reasonable doubt or circumstantial evidence . . . . (emphasis added)); State v. Daniels, 401 S.C.

251, 256, 737 S.E.2d 473, 475 (2012) (“[W]e instruct the trial judge to remove any suggestion
from his general sessions charges that a criminal jury's duty is to return a verdict that is “just” or
“fair” to all parties.” (emphasis added)).

However, this Court finds it is not reasonably likely an objection to these comments would
have changed the outcome. Under the rationale of Aleksey and Beatty, it is not reasonably likely
these comments—which were made before trial and not as part of the jury charge—shifted the
burden of proof and made the jury believe Applicant had to disprove the State’s case. See Aleksey,
343 S.C. at 20, 538 S.E.2d at 248 (finding that although truth-seek language by the court was not
appropriate, it did not shift the burden of proof when it was not given in conjunction with the
charge on the State’s burden of proof); id. at 28-29, 538 S.E.2d at 252-53 (“There is not a
reasonable likelihood the jury applied the challenged instruction in a manner inconsistent with the
burden of proof beyond a reasonable doubt. The trial court's instructions concerning seeking the

truth were given in the context of the jury's role in determining the credibility of witnesses. The
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remarks were prefaced by a full instruction on reasonable doubt and followed by an additional
exhortation to bear in mind the State's heavy burden of proof.” (footnote omitted)); Beatty, 423
S.C. at 32-34, 813 S.E.2d at 505-06 (finding defendant not prejudiced by court’s pretrial comments
that a trial is a search for the truth and the jury’s role is to render true and just verdict and determine
true facts when these comments “were a mere statement to the jury and not a charge on the law”
and “the remarks were not linked to either the reasonable doubt or the circumstantial evidence
charges™). Further, the jury charge itself properly explained the burden of proof and did not use
truth-seeking language in the context of the reasonable doubt charge or the circumstantial evidence
charge.? (R. 519-24). Based on the foregoing, this Court finds the Court’s preliminary comments
did not shift the burden of proof, and it is not reasonably likely an objection to these preliminary
statements would have changed the outcome of trial. Thus, Applicant did not prove prejudice, and
this claim is denied.
Advice regarding testifying

Applicant next contends counsel was ineffective for erroneously telling him not to testify
when his defense was self-defense. Applicant did not prove counsel was ineffective in this regard.

At the PCR hearing, Applicant testified he proceeded on self-defense but did not testify
because counsel advised him not to. Specifically, counsel told him the State would discredit
everything he said. Although he admitted during cross-examination that he killed Victim, he did

not otherwise testify to his version of the events at the PCR hearing.

2 When charging credibility, the Court charged the jury that it would decide the “truth and veracity” of each witness’s
testimony. This language, however, was similar to the language in Aleksey, which our supreme Court found did not
shift the burden of proof. (R. 522). See Aleksey, 343 S.C. at 27, 538 S.E.2d at 251-52 (“While we have urged trial
courts to avoid using any ‘seek’ language when charging jurors on either reasonable doubt or circumstantial evidence,
the ‘seek’ language here did not appear in either the reasonable doubt or circumstantial evidence charge, but in the
instructions on juror credibility.” (internal citation omitted)); Beaty, 423 S.C. 26, 34, 813 S.E.2d 502, 506 (2018}
(finding appellant could not demonstrate prejudice from court’s truth-seeking remarks when they “were not linked to
either the reasonable doubt or the circumstantial evidence charges as#as coydemned in Aleksey™).
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Trial counsel agreed they proceeded on a theory of self-defense, and he was able to get a
self-defense charge without having Applicant testify. He stated Applicant’s testimony at the
immunity hearing was refuted by the pathologist. Specifically, whereas Applicant claimed he hit
Victim with a shovel, the pathologist testified Victim’s injuries appeared to be from a knife.
Counsel believed the pathologist was a compelling witness. He also stated law enforcement tested
the shovel but did not find any evidence that suggested it was the weapon used to kill Victim.
Counsel testified he probably advised Applicant not to testify but it was ultimately Applicant’s
decision, and counsel did not get the impression that Applicant wanted to testify. Although he
agreed that Applicant’s testimony could have strengthened his claim of self-defense, he stated it
also could have weakened it, and if it went bad it would go very bad.

This Court finds counsel’s foregoing testimony credible. This Court further finds counsel
articulated a valid reason as to why he may have advised Applicant not to testify—that Applicant’s
testimony at the pretrial hearing was refuted by the pathologist,> and counse! was able to enter
evidence of self-defense without Applicant testifying. Based on the foregoing, this court finds
counsel’s advice was reasonable under prevailing professional norms and not deficient. Likewise,
Applicant did not prove prejudice. The trial court advised Applicant of his right to testify and that
it was his decision, and Applicant chose not to testify. (Tr. 474-76). Further, counsel stated he
did not get the impression that Applicant wanted to testify. Finally, Applicant did not offer any
testimony at the PCR hearing of what he would have testified to about the incident that would have

reasonably changed the outcome of trial.* Thus, Applicant did not prove deficiency or prejudice,

3 This Court has reviewed Applicant’s pretrial testimony and agrees his testimony that he struck the victim with a
shovel was refuted by the pathologist, who stated it was unlikely a shovel caused the victim’s stab wounds. (Tr. 13-
18, 457-59). Applicant’s pretrial testimony was also inconsistent with Gavin’s testimony, who stated Applicant pulled
out a knife and stabbed the victim. (Tr. 44, 319, 326).

4 This Court further finds that due to the inconsistencies between Applicant’s pretrial testimony and the pathologist’s
and Garvin’s testimony, it is not reasonably likely the outcome would have been different had Applicant provided
testimony similar to his pretrial testimony at trial.
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and this claim is denied.
Failure to communicate and discuss defense and trial strategy’

Applicant contends counsel was ineffective for failing to properly communicate with him.
He also avers counsel was ineffective for failing to discuss with him the defense and trial strategy.
This Court finds Applicant did not prove counsel was ineffective in this regard.

At the PCR hearing, Applicant testified counsel did not discuss trial strategy or properly
communicate with him. In contrast, counsel testified he met with Applicant for hours, and they
discussed the charges and the elements of the charges, discovery, and plea offers. Counsel stated
Applicant was detained in Charleston County, and he probably met with Applicant four times at
the Charleston Detention Center. He stated he also met with Applicant when Applicant was
transported to Hampton County. Counsel testified that when he traveled to Charleston to meet
with Applicant, he stayed a long time at those visits. He averred they communicated fully.

This Court finds counsel’s foregoing testimony credible. This court further finds that
counsel met with Applicant a sufficient amount of time and adequately communicated with him,
including his strategy. Thus, Applicant did not prove deficiency. Likewise, Applicant did not set
forth what would have been different had counsel met with him more that would reasonably have
changed the outcome of trial and thus did not prove prejudice. Thus, this claim is denied.

Impeachment®

Next, Applicant contends counsel was ineffective for failing to properly impeach Bummy,
Victim, and Garvin. Applicant did not prove counsel was ineffective in this regard.

At the PCR hearing, Applicant asserted Bummy and Garvin had questionable characters,

and he wished counsel had cross-examined them more. Specifically, he stated they were addicted

5 This section addresses allegations three and ten of the amended applicatj
6 This section addresses allegation four of the amended application.
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to drugs, and Victim used and abused Garvin. He also stated Garvin’s testimony was inconsistent,
she did not explain everything, and she was led by the solicitor. He stated Victim was “pimping”
Garvin, and Garvin had a drug habit. Applicant averred counsel should have cross-examined the
witnesses more and pointed out inconsistencies.

Counsel agreed that Bummy, Victim, and Garvin were not “pillars of the community.” He
explained, however, that in attacking credibility, he first determines what testimony he doesn’t
want the jury to believe. He further explained that Applicant was hanging out with these people,
which could lead the jury to believe that Applicant was hanging out with bad people. Counsel
clarified the incident did not occur at Bummy’s house and Bummy did not witness it; thus, dirtying
Bummy’s character would not help Applicant’s case. He stated he cross-examined Garvin about
the prosecutor paying for her hotel during trial, and after Garvin’s cross-examination, the solicitor
began discussing a plea offer. Counsel believed he did a good job cross-examining her. Regrading
Victim, counsel testified he hired investigators to look into Victim’s background. He agreed
Victim was a problematic character but explained Applicant was his friend, so bringing out
problems with Victim’s character could hurt as much as it could help.

This Court finds counsel’s foregoing testimony credible. This Court further finds counsel
articulated a valid reason for not further cross-examining Bummy in that Bummy was not an
eyewitness, making his testimony not material to whether Applicant was acting in self-defense.
Likewise, this Court finds counsel articulated a valid reason for not further “dirtying” these
witnesses because Applicant had been hanging out with them, which could affect the jury’s
perception of Applicant. Finally, this Court has reviewed counsel’s cross-examination of Garvin

and Bummy and finds it was reasonable under prevailing professional norms.” Thus, Applicant

7 Applicant has framed this allegation as an allegation of failure to impeach. Because Victim did not testify, counsel
cannot be ineffective for not impeaching him.
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did not prove deficiency.

Likewise, Applicant did not set forth what more counsel should have cross-examined these
witnesses on that would have reasonably changed the outcome. Specifically, counsel did elicit
testimony that Victim was “pimping” Garvin in exchange for money to use to purchase drugs. (Tr.
341-42). Applicant has not shown what more counsel should have done that counsel did not
already do; thus, Applicant did not prove prejudice, and this claim is denied.

Failure to investigate®
Applicant asserts counsel was ineffective for failing to investigate the backgrounds of the

lay witnesses more thoroughly. This Court finds Applicant did not prove counsel was ineffective

in this regard. Initially, this Court finds credible counsel’s testimony that he hired an investigator
to look into Victim’s background. Likewise, this Court finds counsel adequately brought out
questionable information about Victim and Garvin’s character by questioning Garvin about
whether Victim was “pimping” her for drug money. This Court thus finds counsel’s investigation
was reasonable under prevailing professional norms and not deficient. Likewise, Applicant did
not set forth what more counse! would have learned up on further investigation that reasonably
would have changed the outcome. At the hearing, Applicant focused on the fact that Victim abused
Garvin and used her to supply his drug habit—information that was in fact before the jury. Thus,
Applicant did not prove prejudice, and this claim is denied.
Failure to object — Leading’

Applicant contends counsel was ineffective for failing to object to the Solicitor’s leading

questions. This Court finds Applicant did not prove counsel was ineffective in this regard. At the

hearing, Applicant generally alleged counsel let certain objections slide away and did not object

¥ This section addresses allegation five of the amended application.
¥ This section addresses allegation six of the amended application.
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to leading, which impacted his trial. However, Applicant did not point to any specific pages of the
transcript (other than the court’s pretrial “truth” language) that he believed counsel should have
objected to. Ultimately, it is counsel’s burden to prove the allegations in his application. Here,
where he merely made a general allegation of “failure to object to leading” without specifying
what leading questions he believed counsel should have objected to, Applicant did not meet his
burden of proof. Thus, this claim is denied.
Failure to personalize Applicant'®

Applicant argues counsel was ineffective for failing to personalize Applicant more
throughout trial. This Court finds Applicant did not prove counsel was ineffective in this regard.

At the PCR hearing, Applicant testified counsel should have made his character “more
known.” Counsel testified Applicant’s mother was not as close to Applicant as trial counsel would
have hoped. He averred delving into Applicant’s character more could have gone good or bad.

This Court finds Applicant did not set forth specifically what counsel should have
discussed about Applicant’s character and thus did not prove deficiency in this regard. This Court
further finds counsel articulated a valid reason for not further delving into Applicant’s character
in that doing so could go good or bad. Specifically, had counsel delved into Applicant’s character,
it would have opened the door for the State to rebut that with any potential bad character evidence.
See Rule 404(a)(1) (providing evidence of a character trait is not admissible unless “offered by an
accused, or by the prosecution to rebut the same” (emphasis added)). Thus, Applicant did not
overcome the presumption that counsel’s decisions were reasonable under prevailing professional

norms. Likewise, Applicant did not set forth with any specificity what counsel should have done

to personalize him more that would have likely changed the outcome and thus did not prove

10 This section addresses allegation seven of the amended application.
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prejudice. Thus, this claim is denied.
Failure to object -Inferred malice charge'!

Applicant contends counsel was ineffective for failing to object to the Court’s charge that
malice can be inferred from the use of a deadly weapon. (Tr. 533-34). This Court agrees the
charge was not proper because evidence of mitigation (to voluntary manslaughter) and self-defense
was presented. See State v. Belcher, 385 S.C. 597, 612, 685 S.E.2d 802, 810 (2009) (“[W]here
evidence is presented that would reduce, mitigate, excuse or justify a homicide (or assault and
battery with intent to kill) caused by the use of a deadly weapon, juries shall not be charged that

malice may be inferred from the use of a deadly weapon.”, overruled by State v. Burdette, 427

S.C. 490, 503, 832 S.E.2d 575, 582 (2019) (“A jury instruction that malice may be inferred from
the use of a deadly weapon is an improper court-sponsored emphasis of a fact in evidence—that
the deed was done with a deadly weapon—and it should no longer be permitted.”).!?

However, this Court finds Applicant cannot prove prejudice from counsel’s failure to
object to this charge. The jury convicted Applicant of voluntary manslaughter, which does not
include malice aforethought. Thus, the jury found the State did not prove malice aforethought
beyond a reasonable doubt. Because the jury—in convicting Applicant of voluntary manslaughter
but acquitting him of murder—determined the State did not prove malice aforethought, it is not
reasonably likely the outcome would have been different had the Court not given this inferred
malice charge. Thus, Applicant did not prove prejudice, and this claim is denied.

Opening / closing arguments'?

Applicant contends counsel was ineffective for failing to flesh out both opening statement

I This section addresses allegation eight of the amended application.

12 Burdette was decided affer Applicant’s trial. Nonetheless, the inferred malice charge was improper under Belcher
because Applicant proceeded to trial on self-defense.

13 This section addresses allegation nine of the amended application.
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and closing argument more. Specifically, he contends counsel failed to personalize Applicant and
failed to sufficiently challenge the characters of Bummy, Garvin, and the deceased victim. This
Court finds Applicant did not prove counsel was ineffective in this regard.

At the CPR hearing, Applicant testified counsel’s opening and closing seemed unprepared,
and counsel did not give a full view of Applicant as a victim. Counsel testified he was not sure
what more he could have raised in opening and closing.

As set forth above, this Court finds Applicant did not prove counsel was not for failing to
further personalize Applicant because (1) Applicant did not set forth specifically what counsel
should have said or done to further personalize him and (2) counsel articulated a valid reason for
not further delving into Applicant’s character as doing so could go bad. Further, this Court finds
counsel did portray Applicant as a victim. Specifically, during closing argument, counsel framed
it as “a shovel case; . . . not a necklace case” and focused on the fact that Victim began the
altercation by swinging a shovel at Applicant. (R. 501-04). Counsel also argued Applicant was
responding to “unpredictable behavior by . . .a crack head.” (R. 513). Finally, counsel attacked
both Victim and Garvin’s characters as well as Garvin’s credibility throughout his closing
argument, Overall, this Court finds counsel’s opening statement and closing argument were
reasonable under prevailing professional norms and not deficient. Likewise, Applicant did not set
forth what more counsel should have done during opening or closing that would reasonably change
the outcome, and thus did not prove deficiency or prejudice. Therefore, this claim is denied.

Inadequate preparation time
Finally, Applicant contends counsel had inadequate preparation time before trial. This

Court finds Applicant did not prove counsel was ineffective in this regard. Specifically, this Court

finds credible counsel’s testimony that he met with Applicant for hours and discussed the charges,
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discovery, and plea offers. This Court further finds credible counsel’s testimony that he had
sufficient time to prepare for trial. Based on the foregoing testimony and this court’s review of
the trial transcript itself, counsel’s preparation was reasonable under prevailing professional norms
and not deficient. Likewise, Applicant did not set forth what more counsel would have presented
with additional preparation time that would have reasonably changed the outcome of trial and thus
did not prove prejudice.
CONCLUSION

Based on the foregoing, this Court finds and concludes Applicant has not established any
constitutional violations or deprivations that would require this Court to grant relief. Thus, this
application is denied and dismissed with prejudice.

Should Applicant wish to secure appellate review, he must file and serve a notice of appeal
within thirty days of receipt by counsel of written notice of entry of judgment. See Rule 203,
SCACR. Applicant has the right to an appellate counsel’s assistance on appeal. Austin v. State,
305 S.C. 453, 409 S.E.2d 395 (1991). If Applicant wishes to appeal, PCR counsel must serve and
file a notice of appeal on Applicant’s behalf. Rule 71,1(g), SCRCP. Attention is directed to Rule

243, SCACR, for appropriate procedures for appeal.

IT IS THEREFORE ORDERED:
1. This application for PCR is denied and dismissed with-prejudice; and
2. Applicant shall be remanded to and re

AND IT IS SO ORDERED THIS {1 day of r‘,

M"* S, South Carolina
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ALAN WILSON
ATTORNEY GENERAL

February 21, 2024

The Honorable Mylinda D. Nettles
Clerk of Court - Hampton County
Post Office Box 7

Hampton, South Carolina 29924-0007

Re:  Daniel Lee Fludd, #378414 v. State of South Carolina
Case No.: 2022-CP-25-00144

Dear Ms. Nettles;

Enclosed please find the original Order of Dismissal signed by the Honorable Roger M.
Young, Sr., in the above-captioned case, for filing in your office. Please forward a time-stamped
copy back to our office for our file.

Sincerely,
Danielle Dixon
Assistant Attorney General

DD/vh

cc: Chelsey F. Marto, Esquire
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Mar 14 2024
§.C. SUPREME COURT

THE STATE OF SOUTH CAROLINA

IN THE SUPREME COURT
APPEAL FROM HAMPTON COUNTY
Court of Common Pleas
The Honorable Roger Young, Sr., PCR Action Judge
2022-CP-25-00144

Daniel Fludd, #378414,
Petitioner,

V.
STATE OF SOUTH CAROLINA,
Respondent.

NOTICE OF APPEAL

Daniel Fludd appeals the denial of his post-conviction relief application. The post-
conviction relief action was heard and denied by the Honorable Roger Young, circuit court judge,
on November 27, 2023, and was denied by written order issued filed on February 26, 2024.

Applicant received notice of the judgement on March 6, 2024.

/s Chelsey F. Marto
Chelsey F. Marto, Esquire
Attorney for the Applicant
The Law Office of Chelsey F. Marto, LLC
P.O. Box 8795
Columbia, SC, 29201
(864)-404-5583
Other Counsel of Record:
Danielle Dixon, Esquire
Office of the Attorney General, State of SC
P.O. Box 11549
Columbia, SC, 29211-1549






