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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

_ SEVENTH JUDICIAL CIRCUIT -

~COUNTY OF SPARTANBURG
Perry Keith Strickland, #236435 2011-CP-42-3860

JUEE IO P DA Appllcant,

V.

ORDER OF DISMISSAL

State of South Carolina,

Respondent.
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This matter comes before the Court by way of an Application for Post-Conviction Relief
filed September 6, 2011. The Respondent made its Return on or about July x17, 2012. An

A

evidentiary hearing into the matter was convened on Aprll 2, 2013, at the Spartanburg County

Courthouse. The Applicant was present at the' hearing and was represented by Kenneth P.

Shabel, Esquire. Suzanne H. White, Esquire, of the South Carolina Attorney General’s Of@ee

| . x EvMD
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At the hearing, the Applicant testified on his own behalf. John G ReckenE‘é‘ll %UI
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testified on behalf of Respondent. This Court also had before it a copy of the recc;rds;af the. 2

(-d,,v‘
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Spartanburg County Clerk of Court regarding the subject convictions, Applicant's records-from» '
the South Carolina Department of Correcti‘ons, the Return, the Appellate Court records, and the
trial transcript.
PROCEDURAL HISTORY
The Applicant is presently confined in the South Caroliné_ Department of Corrections
pursuant to orders of commitment of the Spartanburg County Clerk of Court. The Applicant was '
indicted at thé"Ma'y 2007 term of the Spartanburg County Grand Jury for murder: (06-GS-42- |

tl

Page 1 0of 9




1226) and assault and battery with intent to kill (06-GS-4Q-1225)'. The Applicant was
represented by John G. Reckenbeil, Esquire. On July 11, 2007, the Applicant pfoceedéd to trial‘
and was convicted by a jury of the lesser included charges of voluntary manslau>ghter and assault
- ~and-battery of a-high and aggravated nature. ~He--was-sentenced?by"the HonorableJ: Derham Cole

to concurrent sentences of twelve years for voluntary manslaughter and ten years for assault of a

high and aggravated nature. o : T

A timely Notice of Appeal was filed and an appeal perfected. The South Carolina Court

of Appeals affirmed the conviction. State v. Strickland, Op. No. 4714 (filed July 21,A2010). A e

"~ " "Petition for 'Rehéé'r'ihg was filed and subsequently deried by the Coutt.on August'2.7, 2010. - K- ‘
. Applicant.then ﬁled a Petition for Writ of Certiorari to the S.outh Caroliﬁa\Supfeme Court, which
~ was denied on April 7, 2011. The Remittitur was returned on Kpril 12,2011, T
ALLEGATIONS
. In his' gp}).}igation,‘ the Applicant alleges he is being held in custody unlawfully for the

following reasons:

1. Ineffective assistance of counsel, in that; @z 2B §
a. Counsel provided erroneous advice regarding\ S E\ ;3‘;3
‘ ‘ testifying, S S B3
b. Counsel failed to ensure Applicant received a M o %3‘:__
preliminary hearing, @2 o %Qﬁ
c. Counsel failed to object to improper and invalid ?,} = f:g;
indictment, ¥ o 25
d. Counsel failed to object to hearsay violations, = - ij *
prior inconsistent statements, going beyond a - W

ten year period for prior bad acts, closing
arguments by prosecutor,

e. Counsel conspired with State to select a biased
jury,

f. Counsel failed to request special self-defense
jury instructions,

' The indictments were ultimately amended pursuant to the jury verdicts for the lesser included charge on each
indictment.
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g. Counsel failed to call witnesses on Applicant’s
behalf, ‘

h. Counsel failed to inform Applicant of evidence
State planned on using against him,

2. Court error, in that;
a. Court denied Applicant right to have counsel of
-choice when termination of‘counsel*was denied,; -

b. Court abused discretion by telling prosecutor

how to use Applicant’s prior record to impeach

Applicant, e
"¢ Court improperly denied directed verdict
motion, :
3. - Lack of subject matter jurisdiction,
4. Due process violation.

F INDINGS OF FACT AND CONCLUSIONS OF LAW

This Court has had the- opportumty to review the record in its entirety and has heard the

N

testimony and argum_e,n_t.s,_npresentﬁrd at the PCR h_e?}f}ﬂg_ This Court haS further had the v
opportunity to observe each witness who testified at the hearing, and to closely pass upon their
credibility. This Court has weighed the testimony accordingly. Set forth below are the relevant
findings of fact and conclusions of law as requiréd‘by'"sf’c: Code Ann. § 17-27-807(2003). ~

This Court notes that Applicant did not pursue the following allegations at the hearing‘

Counsel conspired w1th State to select a biased jury, Counsel failed to request _?pecﬁm seg'-o
o) 55

defense jury 1nstruct10ns Counsel failed to call witnesses on Applicant’s behalf, thnseﬁallﬁ’

vY

to inform Applicant of evidence State planned on using against him, and Counsel falf;d to;abjecP )U

1 C:)C'

J

to improper and invalid indictment. Therefore, this Court ﬁnds that these issues wererriplurr;_ranlyg;; -t
- O -,

abandoned by the Applicant.
Inéffective Assistance of Counsel
In a PCR action, “[t]he burden of proof is on the applicant to prove his allegations by a

preponderance of the evidence.” Frasier v. State, 351 S.C. 385, 389, 570 S.E.2d 172, 174 (2002)

(citing Rule 71.1(e), SCRCP). Where ineffective assistance of counsel is alleged as a ground for
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relief, the Applicant must prove that "counsel's conduct so undermined the proper functioning of
the adversarial process that the trial cannot be relied upon as having produced a just result."

Strickland v. Washington, 466 U.S. 668, 104 S.Ct. 2052, 2064, 80 L.Ed.2d 674, 692 (1984);

- Butlerv. State, 286'S.C. 441,334 S:E.2d*813(1985).
The proper measure of performance 1s whether the attorhey‘ provided representation

within the range of competence required in criminal cases. Courts presume that counsel

rendered adequate assistance and made all significant decisions in the exercise of reasonable

professional judgment. Butler,: Id. The Applicant must overcome this presumption to receive

relief. Cherry v. State, 300 S.C. 115, 386 S.E2d 624 (1989);, ' "

First, the Applicant must prove. that counsel's performance was deficient. Under this

prong, attorney performance is measured by its "reasonableness under professional norms."

Cherry, 300 S.C. at 117, 385 S.E.2d at 625, citing Strickland. Second, counsel's deficient

performance must have prejudlced the Apphcant such that "there is a reasonable probablhty that
= _0

but for counsel's unprofessional errors, the result of the proceedmg would have be% df&rem;‘

GDCZ'P":‘U

Cherry, 300 S.C. at 117-18, 386 S.E.2d at 625. “A reasonable probability is anproiabﬂ@'

C)
l:’\?

480 S.E.2d 733,735 (1997) (citing Strickland). ) rﬂ gt
: L, (Vo

Applicant testified that he met with Counsel approxiniately four timesp_rior to the trial
and requested a preliminary hearing, but never received.one. Counsel testified that he was
retained to represent the Applicant in late 2005 and met with Applicant four to five times prior to
trial. Counsel testified that he often had trouble tracking the Applicant dt)wn\for meetings. This
Court finds no deficiency in Applicant’s allegation that he was never given a preliminary

hearing, as there is no constitutional right to a preliminary hearing. State v. McClure, 277 S.C.
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432,289 S.E.2d 158 (1982); State v. Keenan, 278 S.C. 361, 296 S.E.2d 676 (1982). Therefore, this
Court finds that this allegation lacks merit and is denie.d and dismissed. |
Applicant testified that he was originally arrested for voluntary manslaughter, but was
tried ‘for miirdér ‘and only told at the tiftie of tiial that the charge’ was ‘murder.  However,
Applicant testified that he never saw an indictment for murder. Applieanf testified that 'he does
not believe that he caused the injuries that resulted in the victim’s death. Counsel testified that
he inforrrled Appiicant of the murder indictment and discuesed the facts of the case, possible
witnesses, and reviewed discovery materials. Counsel testified that the Applicant was aware of
‘thje féc“t-rhé“tmhemg;é/'a's‘b_eing tried for murder: To establish counsel was ‘iﬁad.‘equa‘te'ly prepared, an
Applicant must present evidence of what counsel could have discovered or what other defehses

-coulc»l. havebeenpursued had counsel been more fully prepared Jackson vState329 S.C. 345,

495 S.E.2d 768 (1998); Skeen v. State, 325 S.C. 210, 481 S.E.2d 129 (1997) (applicant not

entitled to relief-where no evidence presented at PCR hearing to show how additional preparation
e

would have had any possible effect on the result at trial). The "brevrty of ?ﬁne %ent};jrrp_
2 ,'. = -(r‘f’
consultation, without more, does not establish that counsel was ineffective.” Easteti V. %stel@;ﬁ i

P = r
o> :‘-D M
609 ¥.2d 756, 759 (5th Cir. 1980) When clalms of ineffectivé assistance of counsel rE're b@ed c;::f
(g
5C

lack of preparation time, an Applicant challenglng his conviction must show spemf?e pr@%dxce

~ o =
resulting from counsel's alleged lack of time to prepare. United States v. Crom(‘ 466 U.S. 648,

104 S.Ct. 2039 (1984) U. S. v. LaRouche, 896 F.2d 815 (4th Cir. 1990) ThlS Court finds that
| the Applicant has failed to meet his burden of proof as to this claim. The Applicant failed to
provide any 1nformat10n that Counsel would have discovered or any defenses that could have \
been developed had there been additional work done on Counsel’s behalf. Therefore this

allegation is dismissed.
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Applicant testified that he did not testify at trial because Counsel advised him that his
prior record would be used against him. Applicant also testified that Counsel advised him that
the testimony would support a charge of manslaughter, which he was charged with anyway.
Counsel testified that he did advise Applicant that it would not be in hi§ best ifiterést to testify
because of his prior record and attitude of animosity. Further, Counsel testified that he believed
that the Applicant’s testiruony would have supported a charge for manslaughter even more.

This Court finds that the Apphcant himself demonstrated one of the difficulties in his
: argument being that the Applicant had a difficult time explaining how the altercation occurred
before thls Court As the Apphcant explalns the altercation, this Court finds - that he has',
difficulty overcommg the “heat of passmn” element of voluntary manslaughter Therefore, thrs |
Court cannot ﬁnd that a dlfferent outcome would have occurred had the Apphcant not beenr |
advised to not testify. Where counsel articulates valid reasons for employing a certain strategy,

counsel's_choice of tactics will not be deemed ineffective assistance. Whitehead V. State, 308

S.C. 119 417 S. E2d 530 (1992) See also Demnsev v. State, 363 S.C. 365 610 S.E.2d 812

L)

z B L

(2005) and McLaughlin v. State, 352 S.C. 476, 575 S.E.2d 841 (2003). This Coprt filds gazz
; o .25
Counsel articulated a valid strategy for advising the Applicant not to testify. T-feref@e _ﬁg};
' a: o .:‘"ﬂ.-r"r
~ = T
claim is denied and dismissed. > o

Applicant testified that Counsel failed to propeérly impeach -both Tony and renm wrth V
inconsistencies in their statements. Counsel testified that he believed he effectlvely Cross-

examined both Jennifer and Tony on inconsistencies in their statements. The nature and scope of

cross-examination is inherenﬂy a matter of trial tactics. United States v. Nersesian, 824 F.2d

1294, 1321 (2™ Cir. 1987). "[A] defendant has a 'burden of supplying sufficiently precise

information,’ of the evidence that would have been obtained had his counsel undertaken the
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desired investigation and of showing 'whether such information . . . would have produced a

different result." United States v. Rodriguez, 53 F:3d 1439, 1449 (7™ Cir. 1995). The Applicant
did not proffer any questions counsel allegedly failed to ask, and did not present any testimony
showing the witnesses’ answers at trial Wouid have been differenf. Accord'ingl‘y, the Applicant

has not shown that a different approach to cross-examination would have been beneficial to the

" defense. This claim is denied and dismissed.

burden of proof as to these.claims. This Court finds no merit in Applicant’s claims and finds no \

Applicant also alleged that the Solicitor intended to use convictions more than ten years
old against him if he testified, and made i 1mproper comments durrng his closmg argument but

Counse] failed to object to elther Thrs Court ﬁnds that the Apphcant has failed to meet his

deficiency on Counsel’s behalf related to these issues.

Although the Applicant appeared sincere in his position of innocence, this Court finds the

2
[ O 3

testimony-of Counsel-to-be-more credible than-the testimony-of-the Applicant. -This.Court finds, = .

2 To
after reviewing the documents and considering the testimony, that the Apphcarrtf-?_, as'-ﬁlleép 0,

o = T" 93

meet his burden of proof in establishing that Counsel was ineffective. This Cemt Eﬂds @Qar
= oy DT

ST

deﬁcrency on Counsel’s behalf and finds that the Applicant failed to show any prejudg thato

"U
_’r,,,

may have resulted from Counsel’s alleged deficiencies. Further, this Court finds th&Couasel’ﬁ
testimony regarding his strategy for the trial seemed appropriate and successful‘, as the Applicant .
was found guilty of two lesser-included offenses. Accordingly, this allegation is dismissed.
Court Error
This Court finds that -although raised in the applicatien, th:e Appricant failed te pursue this
allegation at the hearing. Therefore, this Court finds that the Applicant voluntarily abandoned

this allegation.
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Subject Matter Jurisdiction
This Court finds that although raised in the apphcatlon the Appllcant failed to pursue this
allegation at the hearing. Therefore, this Court finds that the Applicant voluntarily abandoned

this allegation. S o : e R L s

Due Process Violations

This Court finds that although raised in the application, the Applicant falled to pursue this
allegatlon at the hearlng Therefore, this Court finds that the Applicant voluntarlly abandoned
this allegation.
Summary
This Court finds in' regards to the‘ aﬂegations of ineffective assistance of counsel,
Counsel’s testimony is more crediblé than the Applicant’s testin']ony. .This Court further finds
Counsel adequately conferred with the Applicant, conducted a proper investigation, was

thoroughly competent in his representation, and that Counsel’s conduct does not fall below the

objective standard of reasonableness. z = zZo
T e ZiE

Accordingly, this Court finds the Applicant has failed to prove the ﬁrstj‘ron{’of @é‘ K
=

- o DTyT
Strickland test — that Counsel failed to render reasonably effective assistance und'ér prexailifig> <

C' ;) = 82
professional norms. The Apphcant failed to present specific and compelling eyrdengg thig =

_.:‘m-

Counsel coinmitted either errors or omxs°10ns in his representation of the Applicant.

This Court also finds the Applicant has failed to prove the second prong of Strickland —

~ that he was prejudiced by Counsel’s performance. This Court concludes the 'Applicant has not

met his burden of proving Counsel failed to render reasonably effective assistance. See Frasier

supra. Therefore, this allegation is denied.
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CONCLUSION
Based on all the foregoing, this Court finds and concludes that the Applicant ha‘s not
established any constitutional violations or deprivations that would require this court to grant his
application. Therefore, this application for post conviction relief must be denied and dismissed

with prejudice. | '

This Court cautions Applicant that he must file and serve a notice of appeal within thirty

(30) days from the receipt by counsel of written notice of entry of judgment to secure the

appropriate appel'lat'é'revi:ew.. See Rule 203, S'CAACR. Pursuant to Austin v. State, 305 S.C. 453
(1991) '.an Applica{n’t‘ ha{-s.é rlght td ‘ar‘i “ap~pellate coﬁnséi’é a§s>i§tance in seekihé rev1ew of the
demal of PCR. Rule 71 l(g) SCRCP prov1des that if the appllcant wishes to seek appellate
| review, PCR counsel must serve and ﬁle a Notice of Appeal on the Apphcant s behalf Your

attention is directed to South Carolina Appellate Court Rule 243 for appropriate procedures for

_.appeal._
ITIS THEREFOREORDERED
1. That the Application for Post-Conviction Relief must be denied
\ and dismissed with prejudice; and o .
2. The Applicant must be remanded to ustody of the Respondent =

AND IT IS SO ORDERED this _ , 2013,

618 NI 92 10r gygy

~ LHAGS DYNE

. Ma'fkbﬁayes I
Presiding Judge

AT vﬁa :aasas!
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OF COUNSEL:
Sean Giovannetti

Kenneth P. Shabel
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VIA CERTIFIED MAIL RECEIVED

The Honorable Daniel Shearouse

Clerk, Supreme Court of South Carolina AUG -9 2013

Post Office Box 11330

Columbia, South Carolina 29211 S C Supfa S
’ N me MJ

Re:  Perry Strickland, # 236435 vs. State of South Carolina
2011-CP-42-3860

Dear Mr. Shearouse:

Enclosed for filing are an original and a copy of a notice of appeal in the above-referenced
case. I have been appointed to serve as attorney for the PCR applicant, Perry Strickland, in this
action. Also enclosed are the following:

1) Proof of service of the notice of appeal on the respondent.

2) A copy of the order which is to be challenged on appeal.

Insofar as this is an appeal from a Post-Conviction Relief case, I am not enclosing a filing fee, as
I believe such fees are waived in these cases.

Kenneth P. Shabel, Esq.
Campbell & Shabel, LL.C
P.O. Box 1793

Spartanburg, S.C. 29304

Telephone: 864-583-0001

FAX: 864-583-1199
« Attorney for Appellant

cc:  client
Ms. Suzanne H. White, Assistant Attorney General

104 North Daniel Morgan Avenue, Suite 201 ® Spartanburg, SC 29306

(O) 864.583.0001 o (F) 864.583.1199
.www.campbellandshabel.com
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VIA CERTIFIED MAIL

The Honorable Daniel Shearouse
Clerk, Supreme Court of South Carolina
Post Office Box 11330

Columbia, South Carolina 29211
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