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THE COURT: | have to stand up and introduce mysel f.
My name is Ned Miller. And | am a circuit judge from
Greenville, and happy to be down here to hold a term of
General Sessions Court, which is Criminal Court. |'ve
been down numerous times before, but it's been four and a
hal £ yeérs since the last time | was down here. So I'm
happy to be handling this term of court. | guess |'m
going to have to sit down.

We' re going to --- as you probably understand, we're
going to qualify all to serve as jurors fTor this
particul ar case. You've been qualified to serve as
jurors general [y under the [aw, but now we're going to
ask you some speci fic guestions with respect to the case
before the court. And in order for me to do that | need
to introduce the case to you.

This is --- there are two indictments in the case.
The first indictment is the State of South Carolina
versus Thomas Scott McFadden Jr., and this is an
i ndi ctments for murder. And this indictment alleges that
i n Char!{eston County on about March 14, 2019, Thomas
Scott McFadden Jr. with malice aforethought did kill and
murder Dami en Marqui se Stokes by mean of gunshot ---
means of gunshot. And that Dami en Marqui se Stokes did
die in Charleston County as a proximate result thereof,

on or about March 14, 2019. A violation of our statutes
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and | aws.

The next indictment is the State of South Carolina
versus Thomas Scott McFadden Jr. |It's an indictment for
possession of a weapon during the commission of a violent
crime. And this indictment alleges that in Charleston
County on or about March 14, 2019, the defendant, Thomas
Scott McFadden Jr., did possess a firearm or visibly
di spl ay what appeared to be a firearm, or did visibly
display a kni fe during the commi ssion or --- or attempted
commi ssion of a violent crime, to wit, murder and/or any
other | esser included offenses thereof classified as
violent crimes.

Now, Ladies and Gentlemen, to these indictments, the
defendant, Mr. McFadden has pled not guilty. And as
such, certain rights attach to him which belong to each
and every person charged in this country with a crime.
And that is he is presumed to be innocent unless and
until the charging body, in this case, the State of South
Carolina can prove to a jury, beyond any teasonable
doubt, each and every element of each offense that he is
charged wi th. Please keep that in mind throughout the
course of these proceedings.

| would also tell you that the documents which |
have read to you are not evidence, and you should make no

presumpti on, or take any inference from the fact that
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they' ve issued. They' re just the formal documents which
allow this case to wind its way through our system to
arrive here in court for reso!ution.

So please keep that in mind throughout the course of
the proceedings.

Before | begin the questioning, | would ask the
attorneys to stand and introduce themsel ves and their
client where appropriate.

MS. LINDER: Thank you, Your Honor. My name is
Stephanie Linder, and |'m with the Ninth Circuit Court
Solicitor's Office. Sitting with me this case is Phil
Abshi re (phonetic). You will probably also see my
i nvesti gator, Erin Meyer (phonetic), she'll be coming in
and out of the courtroom and hel pi ng coordi nate wi th
wi tnesses.

THE COURT: Sir

MR. KING: |'m Jason King, an attorney with the
Publ i c Defender's Office. Sitting with me is Lindsay
Luther (phonetic), here also an attorney in the Public
Defender' s Office and representing Thomas McFadden.

THE COURT: Okay. Thank you very much. [s there
any member of the jury panel who is related by blood or
marriage, or who has a business, personal, or social
rel ati onship wi th any of the attorneys involved in this

case, or any member of the Ninth Circuit Solicitor's
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Office, or the Ninth Circuit Public Defender's Office?
| so, please stand. Okay.

| s there any member of the jury panel related by
bl ood or marriage, or who has a business, personal, or
soci al rel ationship with ei ther Mr. Thomas Scott McFadden
Jr., Mr. Damien Marqui se Stokes? |f so, please stand.

|'m going to read a list of potential witnesses in
the case, and |'ll need to know the same about these
fol ks. Jamal Smalls (phonetic), I|shmal Westin
(phonetic), Kayla Duberry (phonetic), Me!laka Johnson
(phonetic), Clayvon Austin (phonetic), Anthony Parrish
(phonetic), Charles Westin (phonetic), Shel don McFadden
(phonetic), Latisha Cooper (phonetic), Keanna Hanes
Cooper (phonetic).

From MUSC, Dr. Nicholas Batalis.

From the Charleston County Sheriff's Office, Willis
Wal ker (phonetic).

From the dispatch office, Tonya Mallick (phonetic).

From the North Charleston Police Department,
Jenni fer Butler (phonetic), Lucas Cummins, Brad Melina
(phonetic), Michael Cook, Sam Souther (phonetic), Tiffany
Wil come (phonetic), Jeremy Leffert (phonetic), Natalia
Wilder (phonetic), Michael Sanchez (phonetic), David
Pri tchard (phonetic). Formerly with the North Charl eston

Pol i ce Department, Ciinton |vy (phonetic), Hannah
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Webbi ngton (phonetic), Vanessa Cox (phonetic), Sam
Bernard (phonetic), Michael Towachico (phonetic).

From the United States Marshal s Service, Rob Rowe
(phonetic).

From the South Carolina State Law Enforcement
Di vision, Hannah Jefferson (phonetic), Bailey Hanes
(phonetic), Rachael Noel Johnson (phonetic), Leanne
McGi nni s (phonetic), Christine Dadavo (phonetic), Madison
Willis (phonetic), Bethany Davidson (phonetic), Rachael
Nwi nn (phonetic), Paul Greer (phonetic), Catherine lLacy
(phonetic).

From the Berkel ey County Sheri ff's 0ffice, Lamarr
Bl akel y (phonetic).

From the Richland County Sheri ff's O0ffice, David
McClure (phonetic), Gary Wallach (phonetic).

And from the Solicitor’'s Office Erin Meyer
(phonetic), Josh Chaney (phonetic).

Is there any member of the jury panel related by
bl ood or marriage, or who has a business, personal, or
soci al rel ationship with any of those potential
wi thesses, whose names |'ve just read? |f so, please
stand. Okay.

Is there any member of the jury panel who has any
knowl edge about the events that have been alleged in

these indi ctments? And again, the main case being murder
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on March 14, 20197 |If so, please stand.

Is there any member of the jury panel, who has
previous --- previously been a witness in either a civil
or a criminal case? |f so, please stand.

| s there any member of the jury panel or family
member, or close personal friend ever been charged wi th a
criminal offense that has been adjudicated or pending
currently with the Ninth Circuit Solicitor's Office? | f
so, please stand.

| s there any member of the jury panel, or relative,
or close perscnal friend, had any contact with |aw
enforcement officials that might atfect your view of |aw
enforcement? |f so, please stand.

Is there any member of the jury panel, family
member, or close personal friend who has ever been
represented by the Ninth Circuit Public Defender's
Office? |f so, please stand.

| s there any member of the jury panel who has any
personal, political, or religious belief that would make
it difficult for you to sit in judgment in this case on
the charges al leged? | f so, please stand.

Is there any member of the jury panel, immediate
fami | y member, or close personal friend who is currently
or formerly a | aw enforcement employee? |f so, please

stand.
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All right. All right. Yes. Yes, ma' am, you
were --- i f you woulid, your name and number?

JUROR: 167, Alison Lynch Banes {phonetic).

THE COURT: Okay. And what is your ---

JUROR: My mom's a retired (unintelligible).

THE COURT: Your mom? Okay. Thank you.

Yes, sir, your name and number.

JUROR: Bart Botancio (phbnetic), 163. My brother's
a retired police officer.

THE COURT: Okay. Thank you.

Yes, ma' am.

JUROR: Mindy Cardau (phonetic), 61, my spouse is
former |aw enforcement.

THE COURT: Former, did you say?

JUROR: Former, yeah.

THE COURT: Okay. Thank you, ma'am.

And yes, sir,

JUROR: Number 19, (unintelligible) my
brother-in-law's a cop in Kansas (unintelligible).

THE COURT: Okay. All right. Thank you. All
right. To the --- oh, yes, ma'am.

JUROR: Yeah, | have a close personal friend who is
a retired cop.

THE COURT: What --- what is your name and number?

JUROR: Marri Brooks (phonetic) juror 29.
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THE COURT: Okay. All right. Thank you very much.
All right. Ladies and Gentlemen, would the fact that you
have that rel ationship impair your ability to be fair and
i mpartial to either the state or the defense in this
case?

And what we' re |ooking for is could you judge this
case based solely on the merits of the evidence presented
in this courtroom and the law that | would give to you?
i you can't do that, please let us know now. All right.
Thank you very much.

All right. |s there any member of the jury panel
fami |l y member or friend --- | may have asked this,
who --- who has been a victim of, or charged with this
type of offense? |f so, please stand. Okay.

| s there any member of the jury panel who is aware
of any bias or prejudice towards ei ther the state or the
defense? |f so, please stand.

I s there any member of the jury panel who is a
member of or contributor to a group whose primary concern
is the promotion of victims or |aw enforcement rights?
Exampl es would be MADD, SADD, OR CAVE. |If so, please
stand.

All right. Yes, ma'am, your name and number.

JUROR: (Unintelligible) volunteer (unintelligible).

THE COURT: At --- at where?
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JUROR:  (Unintelligible).

THE COURT: Okay. All right. Would the fact that
you have that relationship impair your ability to be fair
and impartial in this case to either the state or the
defense?

JUROR:  No.

THE COURT: All right. Thank you, ma'am.

| s there any juror who knows of any reason
whatsoever why you shouldn't serve in this case with
parti cul ar emphasi s on your ability to be fair and
i mpartial to both the state and the defense, and to judge
this case based solely on the merits of the evidence
presented in this courtroom, and the law as | would give
it to you? |f you can't do that, please |et us know
right now.

Okay. Anything further from the State?

MS. LINDER: Nothing further from the state.

THE COURT: From the defense?

MR. KING: No, Your Honor

THE COURT: Okay. Thank you. All right. We'l
begi n the process of striking the jury.

If I'm looking around a little bit, please forgive
me, this is not my home turf. |'m usually |oocking over
thi s way.

All right. When --- and | --- how | do it is when

11
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you're name is called, if you'll just stand in place.
Okay? And awai t further instructions.

And what he's doing now, | think is running it
through your --- your --- if you feel dizzy, you' re being

swi rled around in cyberspace. Your names are being mixed
up. When | started, we had the old bingo things. Took
forever. | mean, turn it, clerk would reach in, pull one
out, unscrew the little cap pull out the paper, read your
name.

CLERK: All right. Ladies and Gentl emen, when |
call your name and your number, please just stand. Juror
number 61 Kensey Patina (phonetic). What say you from
the State?

MS. LINDER: Next person that's on the tist. Please
present this juror.

CLERK: Say you from the defendant?

MR. KING: Please excuse this juror.

CLERK: Ma'am, please have a seat. You've been
excused in the trial in this case.

Juror number 42, Rodham Coe (phonetic). What say
you The State?

MS. LINDER: Please present this juror.

CLERK: _Say you the defense?

MR. KING: Please excuse this juror.

CLERK: Ma'am just have a seat, you' ve been excused
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from the trial of this case.

Juror number 25, Lori Brooks (phonetic). What say
you The State?

MS. LINDER: Please present this juror.

CLERK: What say you, the defense?

MR. KING: Please and excuse this juror.

CLERK: Ma'am, please have a seat. You've been
excused from the trial in this case.

Juror number four Tatiana (phonetic)
(unintelligible). What say you The State?

MS. LINDER: Please present this juror.

CLERK: What say you defense?

MR. KING: Please seat this juror,

CLERK: Ma'am gafher your bel ongi ngs and come
through here and have a seat in the jury box. You have
been selected as a juror in the trial in this case.

Juror number 180, Shane McCardy (phonetic). What
say you The State?

MS. LINDER: Please present this juror.

CLERK: What say you from the defense?

MR. KING: Please and excuse this juror.

CLERK: Sir, just have a seat, you've been excused
from the trial in this case.

Juror number one --- excuse me (unintelligible)

excuse me. What say you The State?

13
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MS. LINDER: Please present this juror.

CLERK: What say you the defense?

MR. KING: Please seat this juror.

CLERK: Ma'am, please gather your bel ongings, come
through here and have a seat in the jury box. You've
been selected as juror in the trial in this case.

Juror number 245, Ann Simpson {(phonetic). What say
you The State?

MS. LINDER: Please present this juror.

CLERK: What say you the defense?

MS. LUTHER: Please excuse this juror.

CLERK: Ma'am, please have a seat, you' ve been
excused from the trial in this case.

Defense has exhausted five out of ten strikes.

Juror number 163, Mark Nadazeium (phonetic).

What say you from The State?

MS. LINDER: Please present this juror.

CLERK: What say you from the defense?

MR. KING: Please excuse this juror.

CLERK: Sir, please have a seat, you' ve been excused
from the trial in this case.

Juror number 230, Elizabeth Brian (phonetic). What
say you The State?

MS. LINDER: Please present this juror.

CLERK: What say you from defense?
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MR. KING: Please seat this juror

CLERK: Ma' am, please gather your bel ongi ngs, come
through here and have a seat in the jury box. You've
been selected as a juror in the trial in this case.

Juror number 110, Ann Col leck (phonetic). What say
you The State?

MS. LINDER: Please present this juror

CLERK: What say you defense?

MR. KING: Pleasé seat this juror.

CLERK: Ma' am, please gather your bel ongi ngs and
come forward. You've been selected a juror in the trial
in this case.

Juror number 13, Stephanie Barrow. What say you The
State?

MS. LINDER: Please present this juror.

CLERK: What say you the defense?

MR. KING: Please seat this juror.

CLERK: Ma'am, please gather your bel ongings and
come forward and have a seat. You've been selected a
juror in the trial in this case.

Juror number 19, Tate Ladin (phonetic). What say
you The State?

MS. LINDER: Please present this juror.

CLERK: What say you defense?

MR. KING: Please excuse this juror,

15
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CLERK: Sir, please have a seat. You've been
excused from the trial in this case.

Juror number 75, Jennifer Dewi tt. What say you The
State?

MS. LINDER: Please excuse this juror.

CLERK: Ma'am, please have a seat. You've heen
excused from the trial in this case.

Juror number 212, David Owens (phonetic). What say
you The State?

MS. LINDER: Please present this juror.

CLERK: What say you for the defense?

MR. KING: Please seat this juror.

CLERK: Sir, please gather your bel ongi ngs, come
forward and have a seat. You' ve been selected as a juror
in the trial in this case.

Juror number 136, Amy Hull (phonetic)}. What say you
The State?

MS. LINDER: Please present this juror.

CLERK: What say you for the defense?

MR. KING: Pl ease seat this juror.

CLERK: Ma'am pl ease gather your belongi ngs and have
a seat. You've been selected as a juror in the trial in
thi s case.

Juror number 207, Tiffany Norton (phonetic). What

say you for The State?
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MS. LINDER: Please present this juror.

CLERK: What say you for the defense?

MR. KING: Piease seat this juror.

CLERK: Ma'am, please gather your bel ongings and
come forward and have a seat. You' ve been selected a
juror in the trial in this case.

Juror number 141, Kyle Jacovic (phonetic). What say
you for The State?

MR. KING: Please excuse this juror.

CLERK: Sir, please have a seat, you've been excused
from the trial in this case.

Juror number 113, Nathaniel Harrigan (phonetic).
What say you fof The State?

MR. KING: Please present this juror.

CLERK: Say you for the defense?

MR. KING: Please excuse this juror.

CLERK: Sir, please have a seat. You've been
excﬁsed from the tile in this case.

Defense has exhausted ei ght of ten strikes.

Juror number 243, Gordy Secret (phonetic). Say for
The State?

MS. LINDER: Please present this juror.

CLERK: Say for the defense?

MR. KING: Please seat this juror,

CLERK: Sir, go over and have a seat in the Jury

17
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box, you've been selected as a juror in the trial in this
case.

Juror number 167, Alison Lynch (phonetic). What say
you for The State?

MR. KING: Please present this juror.

CLERK: What say you for the defense?

MR. KING: Please excuse this juror.

CLERK: Ma'am, please have a seat, you' ve been
excused from the trial in this case.

Juror number 95, Elizabeth Foy (phonetic). Say you
The State?

MS. LINDER: Please present this juror.

CLERK: Say for the defense?

MR. KING: Please seat this juror.

CLERK: Ma'am, please come forward, gather your
bel ongi ngs, have a seat. You've been selected as a juror
in the trial in this case.

Juror number 247, Heather Sostrum tphonetic). What
say you The State?

MR. KING: Pl ease present this juror.

CLERK: What say you for the defense?

MR. KING: Please seat this juror.

CLERK: Ma'am, please gather your bel ongings and
come forward and have a seat. You've been selected a

juror in the trial in this case.
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Juror number 225, Renee Ridland (phonetic). What
say you for The State?

MR. KiING: Please excuse this witness.

CLERK: Ma'am, please have a seat, you're excused
from the trial in this case. State exhausted three out
of five strikes.

Juror number 254, Jessica Smith. Say you for The
State?

MS. LINDER: Please present this juror.

CLERK: What say you for the defense?

MR. KING: Please seat this juror,

CLERK: Ma'am, please gather your belongings and
come forward and have a seat. You' ve been sel ected as
juror in the trial in this case,

Now striking the first al ternate. Juror number 165,
Dougl as Liberoti (phonetic). What say you for The State?

MS. LINDER: Please present this juror.

CLERK: What say you for the defense?

MR. KING: Please excuse this juror,

CLERK: Sir, please have a seat. You've been
excused from the trial in this case.

Juror number 26, Kimberly Brower. Say for the
state?

MS. LINDER: Please present this juror.

CLERK: What say you for the defense?

19
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MR. KING: Please seat this juror.

CLERK: Please gather your bel ongings and come have
a seat in the jury box. You've been selected an
al ternate in the trial in this case.

Now striking for the second al ternate. Juror number
157 Kaitlyn Koker (phonetic). What say you for The
State?

MS. LINDER: Please present this juror.

CLERK: Say you for the defense?

MR. KING: Please seat this juror.

CLERK: Okay. Please gather your belongings, you' ve
been selected as the second al ternate for the jury in
thi s case.

All right. You've got a jury.

THE COURT: Thank you. All right. Any exceptions
or objections to the jury as empanelled {(unintelligible)
from State?

MS. LINDER: None from The State.

THE COURT: From the defense?

MR. KING: No, Your Honor

THE COURT: Okay. All right. Send them back now.

CLERK:  (Unintelligible) free for the day call after
6:.00 p.m.

THE COURT: All right. Ladies and Gentlemen, you

are free for the rest of the day. Please call on the
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number provi ded for you after 6:00 tonight. Thank you.
(Gal lery exiting 12: 14 p.m.)

THE COURT: All right. Ladies and Gentlemen, | want
to thank you all for being here. | haven't had an
opportuni ty to do that. And appreciate the --- all the
sacri fices you are making to perform this vital public
function.

| want to tell you that we have a dispute about the
facts in this case which can't be resolved in any fashion
other than to ask a jury to come up and |isten to the
evi dence presented in the case, and the law, and to come
to a conclusion at the --- at the end of the trial, which
will resol ve the dispute.

i would remind you again that the indictments that |
read to you are not evidence, and you should make no
presumpti on, or take any inference from the fact that
they have issued. They are simply the formal written
documents which allow this case to wind its way through
our system to arrive here in court for resolution.

| also remind you that every person charged with a
criminal offense in this state, and this country, is
presumed to innocent unless and until the charging body,
State of South Carolina, can prove to you all beyond any
reasonabl e doubt, each and every el ement of each offense.

So please keep that in mind throughout the course of

21
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these proceedi ngs.

I would --- for your benefit, | --- | break a trial
into five parts, so that you all have procedural road map
to tell you where are in the trial, and what's coming
next,

The first part of the trial, we're going to begin
tomorrow morni ng. And those will be the opening
statements to you from the attorneys. And opening
statements are brief, non-argumentati ve statements to you
about the case.

The second part of the trial is the meat and
potatoes of each and every case, and that is the
presentati on of the evidence in the case.

And the evidence will come to you generally in one
of three ways. | think the most commonly thought of way
is through oral testimony from the wi tness stand.

Second most common way is through the introduction
of physical or tangible items and documents.

And the third most common way, is when the parties
agree that some fact is so beyond dispute that you should
accept it as being true. And that's what we call a
stipul ation of the parties. | don't know what the
combi nati on of the evidence will be, but it should come
to you in one of those three ways.

The third part of the trial will be when all of the
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evi dence has been presented. When it's all before you,
the attorneys make their closing arguments to you., As
you know --- as you notice, it's an opening statement,
and it's a closing argument.

And in the closing arguments, the attorneys advocate
thei r position, argue the |law and the evidence to you,
and urge you to resolve the dispute in their favor.

The fourth part of the trial will be when | charge
you as to what the law is in this case.

And the fifth part of the trial will be when you all
retire to your jury room to deliberate the case and
resol ve this dispute.

The parts are not of equal [ength, and as you can
i magi ne, the second part, the presentation of the
evidence is always the |ongest part of a trial.

Now, |I'm sure ['m going to ask you to do many
thi ngs, but there are three main things | ask you to do.
The first one is to keep an open mind. We went through
all the questioning about this case to ensure that we
have a fair and impartial jury who will judge this case
based solely on the merits of the evidence presented in
the court and the law presented in the court.

The second thing | ask you to do is sometimes
di fficult, and that is to pay attention. |f you let your

mi nd wander off during the trial, a certain answer to a
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wi tness answers a questi on might become important in your

del i berati ons at the conclusion of the trial. And if
you' ve [et your mind wander off, you would be at a

di sadvantage by doing that. So please pay attention.

And then the --- the last thing | ask you to do, and

instruct you to do, is to not discuss the facts of this

case wi th anyone, until you are free to deliberate at the

conclusion of the trial. That means you can't talk about

it --- the facts in the case with your family when you go

home tonight. You don't know anything about it, but you
can't talk about it. You can't talk about it with a
friend you might see on the street.

And as you go through the trial, you'll |earn more
and more about the facts presented in the court., And
even an innocent comment from someone who you |ike and
trust might impact your state of mind in this case. And
that would not be fair to the parties involved here, It
woul d not be fair to your fellow jurors, and most

i mportantly, it would not be fair to yourself, to allow

someone who is not making the sacri fices that each of you

are maki ng to have any input in the outcome of this

trial.

We don't care what they're thinking. They' re not up

here |istening to the evidence and watching the
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wi tnesses. So don't discuss the case. And it will
become more di fficult as the case goes on, it's just
human nature.

That includes not doing any independent research.
Don't go online and | ook something up. Don't go visit
some incident | ocation you may -hear about. And for
goodness sake, don't get on some social media site and
di scuss this. Everything you need to know to resolve
this dispute, you'll hear in this courtroom, and that
will be subject to constitutional protections and
scrutiny. Okay? So just don't do that.

| would tell you that you, the jury, are the sole
judges of the facts and the law does not allow a trial
judge to have any opinion about the facts of the case.
So don't think anything | might say or do throughout the
course of the trial that | have such an opinion. It's
not up to me. It's up to you all to decide what to
bel i eve and what not to believe.

That same |aw makes me the sole judge of the law in
the case. So if you have any idea as to what the law is
or what the |aw ought be and it dis --- it differs from
what | tell you the law is, throughout the trial and at
the conclusion, you'll swear an oath to set aside your
own opinion, and apply the law precisely as | state it to

you. And that ensures that everyone gets tried under the
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same | aw.

['"m sure there'll be a number of other things I'|
ask you to do. But one thing | want to tell you about is
that from time to time throughout the course of the
trial --- and in fact we' re dismissing you for this very
reason until tomorrow morning --- there are issues which
need to be discussed with the attorneys --- legal issues,
that the jury --- you all shouldn’'t hear about. Perhaps
i L might be a disputed piece of evidence that should not
be admi tted, and so | think you can understand that ---
that you all shouldn't be there to hear it.

| may ask --- ask the |awyers to approach the bench
and have the di scussion that yﬁu all can't hear. And
while we --- we may be trying to keep something from you,

we are not trying to deceive you in any way. Most of the

time, when that comes up, we're tal king about, well, how
long is this witness going to |ast, when do we --- when
shoul d we break, what's next. Logistic --- |ogistical
things and other --- other things to discuss. So | hope

that gives you a little bit of an expl anati on.

All right. We're going to --- |"m going to let you
all go now. Ask you to be back at 9:30 in the morning.
And hope you have a pleasant day. And enjoy this ---
what [ understand is going to be a beauti ful afternoon.

So enjoy that for all of us, because we'll be up here.
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All right. Thank you. And they' re going to show
you out. | think the secret passageway to the
Charl eston ---

(Simul taneous speaking)
(Jury exits the courtroom 12:23 p.m)

THE COURT: Okay. What do we have?. Tell me. Let's
line up the agenda and the itinerary.

MS. LINDER: | think --- 1 --- 1 believe they' re all
the defense's motions, so |'m happy to kind of speak
through that as far as schedul ing or orders.

I know that one that Mr. King is a motion to quash
the indi ctment. And Solicitor Wilson, there were a bunch
of e-mails kKind of going around on all this., She's going
to be back and she just told me to text her when she
needs to come over. That's just argument, no testimony.
|'m happy to text her now, whatever you'd [ike, or after
[ unch.

We have pretrial motions that are just argument.

The other ones that are going to need testimony are --- |
bel i eve there's four di fferent search warrant suppression
moti ons that they did.

There is --- and then he's filed, | believe, more or
| ess, they' re counsel hearings for firearm
i denti fi cation, for DNA, and for self site. So two of

those people are out of Columbia. So we would ask ---
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and Mr. King has agreed if it's okay with Your Honor ---
that we can do those virtually, so they don't have to
drive down twice in one week from Columbia. But they ---
al though to be ready by 1:00. And so we'll tell them
whatever order you prefer, or Mr. King prefers.

Are there any others that require testimony? |I'm
trying to think.

MR. KING: The indictment issue which | think we
deferred Ms. Wilson wants to come down, Motion for
speedy trial. Motion to dismiss for violation of speedy
trial .

A motion to prevent the solicitor from referring to
the defendant as the name, "Trigger." Some of the
wi tnesses know him by a nickname Trigger. Ms. Luther is
going argue that. We're arguing that it's prejudicial In
a shooting case.

THE COURT: Wasn't that Roy Rogers' horse?

MS. LINDER: Yes, Your Honor.

THE COURT: Okay.

MR. KING: A search warrant to suppress the
defendant' s buccal swab. Search warrant to suppress the
defendant' s Facebook page. Search warrant to suppress
cell site location evidence. And motion to suppress the
fruits of a search of a car, which ended up bei ng the

al | eged murder weapon. And Counsel hearings on cell site




—

O 0w ~N 2 AW N

29

location evidence expert, the DNA expert, and Tirearm
tool mark expert. |[|'ve got ten tdtal Judge. | tried
to ---

THE COURT: (Unintelligible).

MR. KING: ~-- 1 think it's --- 1 think it's ten
total .

THE COURT: And ---

MR. KING: | tried to keep it limited, best | could.

THE COURT: You are?

MR. KING: There's a lot --- there's a lot going on

in the case, Judge, so ---

THE COURT: Okay.

MR. KING: -- I tried to --- | tried to ---

THE COURT: All right.

(Simul taneous speaking)

MR. KING: --- now we --- some of them we think will
go fairly quickly with all of our testimony.

THE COURT: Okay. All right. Well, why don't
we --- it's 12:30. How long do you all need for |unch?
Hour? How about be back a quarter to 2: 007 Hour a
15 mi nutes?

MS. LINDER: That's great, Judge.

THE COURT: Okay. All right. Anything else?

MR. KING: (Unintelligible).

MS. LINDER: Nothing from us.

29
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THE COURT: He's out on bond; is that right?

MS. LINDER: No, Judge, he's incarcerated.

THE COURT: Is he? Okay. All right. Okay. All
right. Good. We'll see you all at guarter to two.

(A recess was taken from 12:27 to 1:54 p.m. )

MS. WILSON: Good afternoon, Judge.

THE COURT: Solicitor.

MS. WILSON: |'m Scarlett Wilson, the solicitor
Ninth Circuit. 1t's good to have you in town.

THE COURT: Thank you, very much., Good to be here.

MS. WILSON: And we had sent a response to the
defense's motions --- or motion, to quash our indictments
in this matter. And I'm --- because | came at the end of
the week, while Ms. Linder and Mr. Abshire were up to
their eyeballs in other matters, | decided to take this
on for them. |

We filed --- or we sent to your office, our response

to their motion. Before we get started, we would move to
amend the indi ctment --- the face of the indictment, to
include the wi tness who actually testified before the
Grand Jury, his name a Chris Ross (phonetic), he's with
North Charl eston Po[fce Department. | don't believe that
the defense contests the fact that Mr. Ross actually
testi fied before the Grand Jury; is that correct?

MR. KING: | don't contest that that was the wi thess
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who testi fied, Your Honor,

THE COURT: Okay.

MS. WILSON: So we would move to amend the
i ndi ctment that inclﬁdes hi s name, since he was the
wi tness who testified for the Grand Jury.

THE COURT: All right. Defense, anything?

MR. KING: Well, that's kind of the part of my
moti on, Your Honor.

THE COURT: Okay.

MR. KING: You know, we go down to the jail and see
our clients, and they have their discovery, and they go
through it, and they kind of pick it apart. And we've
been encountering a | ot of people pointing out that
there's no name |isted on the indictment. And sometimes
clients can find little things that we miss.

And there is a statute in additioh to the right of
presentment to the Grand Jury in our South Carolina
consti tution, there's a statute 14-7-1550, that says the
foreman of the Grand Jury --- or acting foreman in the
Ci rcui t Courts of any county of any state, may swear the
wi thesses whose name shall appear on the bill of
i ndi ctment in the jury room.

So | noticed that this indictment did not have the
name of the wi tness who testi fied before the Grand Jury.

] went back and | ooked at some other indictments from the
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same Grand Jury. And | have a packet of those that |'ve
provided to the solicitors, Your Honor, basically showing
that an assortment of di fferent solicitors back in the
same time frame as Mr. McFadden was indicted, none of
those indictments have the name of the witness |isted,
they only have the name of the |aw enforcement
department.

And | pulled one indictment from just this past
March that does not have a name on the indictment. So if
Shands is ---

THE COURT: | hate to interrupt.

MR. KING: Yes.

THE COURT: |'m having technical issues up here, so
just give me a second. ['m sorry. | apologize. Does
anybody know i this is supposed to be the [nternet
connection?

UNIDENTI FI ED SPEAKER: Yes, sir.

THE COURT: It is? Okay. Let's start from the
beginning. Sorry. Sorry.

MS. WILSON: You want me to start over?

THE COURT: Yes, ma'am. [|f you would.

MS. WILSON: Okay.

THE COURT: Thank you.

MS. WILSON: AlIl right. Again, this is Scarlett

Wilson. | am just making an appearance briefly for the
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State. |'m, taking a little bit of a load off of Mr.
Li nder and Mr. Abshire on this indictment issue. Because
it's an issue that could affect the whole office and it's
been going on for quite some time apparently.

Our motion that | sent you over the weekend, Judge,
and sent the defense as well, is a quash to amend the
i ndi ctment to include the witness' name who testified
before the Grand Jury. His name is Chris Ross. He's an
offi cer with the Charleston Police Department. He
presented this case to the Grand Jury. We'd offered to
amend that indictment. | believe Mr. King is objecting
to that.

THE COURT: Okay.

MR. KING: VYes, Your Honor. 1'm moving to quash the
i ndi ctment, Your Honor. Y'all noticed in this case, the
i ndi ctment did not have the name of the witness who
testi fied listed. It's actually been pointed out by a
di Fferent client. And | thought | would, you know, go
ahead and start working on the issue here to --- to try
to present it and see if anything can be done.

|t may not seem something that important to leave a
name off the indictment. But, | mean, this is a charging
document that the Court uses to bring people in, and ---
and possibly take away their freedom. So it's an

i mportant document. 1t's enshrined in our South Carolina
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Consti tution, the right of presentment to Grand Jury.
And there's a statute that says the foreman of the Grand
Jury, or acting foreman in the Circuit Courts of any
county of the State may swear the witnesses whose name
shal | appear on the bill of indictment in the Grand Jury
room.

So it's supposed to be on --- written on the
i ndi ctment when they swear the witness in the Grand Jury
room. So that's a statute.

THE COURT: What was --- what was the statute?

MR. KING: 14-7-1550. One five five zero.

THE COURT: Okay.

MR. KING: And like | said, it may not seem |like
that big of a thing, but | think we're --- it's about the
rule of law, and the people who imposed the |aw should
fol low the |aw.

| think we're living in the time now where there's
the very high distrust of government. There's a huge
percentage of people who think the |last election was
rigged. | mean there is --- we're at --- | think at a
hei ght of distrust of the government in our institutions.

And when the people charged wi th enforcing the |aw
are allowed to not follow the law, it --- it undermines
our whole system. You know, our client --- our clients

mi ght think, you know, when | do something wrong, | get
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arrested. When they do something wrong, nothing happens.

And | --- | have clients --- not Mr. McFadden. |
told him he's always been a great client. But | have
other clients who --- who bring up these |ittle issues
and try and make big deals out of them, and when | try to
explain, well there's --- there's not really any
consequences, they think |"m a bad |awyer. You know, we
have them constantly saying | --- 1 wasn't indicted
within 20 days. And, you know, we generally tell them,
well, it doesn't really matter, you know, there's no real
teeth to that rule.

And then they point out that well, there's no
wi thess listed on the back of the indictment |ike the |aw
requi res. And we say, well, doesn't really matter, you
know, the --- they're, you know, probably not going to
guash the indi ctment because of that.

And the clients just think we're terrible |awyers.
So it kind of trickles down to the attorney-client
rel ati onship when, you know, there are things that are
done wrong, and we tell them it doesn't matter. And they
don' t understand.

And --- and to --- | think a person outside of the
courtroom, it might even seem absurd that there's a |aw
that says they have to put the name on the indictment,

but there aren't any real consequences if they don't.
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So | --- 1 think there should be some consequences.
It's --- it's not just an oversight in that --- this one
‘i ndi ctment. That's why | went to the Circuit Court and |
searched around and | pulled about seven indictments from
the same Grand Jury. And they all |ack the name of the
wi tness on there. And | tried to pull one from a range
of solicitors, so it ——; ['m, you know, not trying to
pick on any one solicitor. |t appears to be a range of
seven di fferent solicitors.

And | pulled one from March 16, 2023, so just a ---
a week or two ago. And it had --- fails to have a name
of the wi tness on the back of the indictment.

So I'm trying to distinguish from State versus
Shands, which they made a similar argument, that there
was no name on the back of the indictment. And the Court
ruled --- the Appellate Court ended up ruling that, you
know, the defendant was not able to show an abuse of the
Grand Jury process, and it was not an abuse of discretion
for the judge to deny the motion.

['m trying to extend it a little bit in this
argument, by saying this is broader than just this
indi ctment. This has become, you know, institutional.
It's become a common practice in the Ninth Circuit
Solicitor's Office. And that erodes--- it erodes the

right that we have to presentment to the Grand Jury and
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our faith in these institution in general, and they don't
fol low the | aw.

And there are no consequences, Your Honor, then, you
know, that's when this --- people think, well, why should
] --- why should | follow the law i f the government
doesn' t follow the law? And | think that trickles
down --- and one of the driving forces is the
attorney-client relationship when we have to explain this
to clients.

You know, that's why |'m coming and arguing this
today. You know, just if we don't push this at some
point, then if --- if anything gets done out of this, If
they start putting the name on the indictment from now
on, you know, maybe |'ve accomplished something.

But we' re asking to quash the indictment. It's sort
of an office-wide practice that undermines --- or
structural error in the Grand Jury process undermines the
whol e right.

THE COURT: Okay.

MR. KING: And | want to make it part of the record
that indictment. [|'m sure you can see them if you want
to see them, but --- | --- |'ve made them at Court
Exhi bi t Number 8 separate indictments.

THE COURT: Why do you need to put those in? ['m

just curious,
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MR. KING: To show that it is not just this
i ndi ctment,

THE COURT: Does The State deny that this has been
apparently a |ittle systemic problem?

MS. WILSON: This has been a problem. It's just

brought to our attention. Nobody's noticed it. And we

finally traced this back to a change in 2012 that had
something to do with the way our case management system
i mported wi tness names, and us running into the problem
of the arresting officer or the detective on the case
being always |listed, but that wouldn't be the witness
before the Grand Jury. And then we would have conflict
there.

But i the goal is to accomplish a change, that
change has al ready started but we don't contest the fact
that this has been the practice. |t should not have been
the practice, But one of the --- the things that Mr.

King points out that | think is important to note
regarding the Rule 3 violations of the nine-day rule of
getting cases indicted. The reason why those rules ---

to use this phrase, don't have any teeth, is because they
don't create structural problems with the indi ctments,
There is no structural problem with this indictment. And
that's why it should be amended. We know who the witness

was. We've told them who the witness is. To have the
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i ndi ctment quashed just to bring another indictment a
week after that with the same wi tness, the same

i nformation, creating the same result, is really form
over substance.

THE COURT: Okay. So | --- 1'"m not trying to --- if
you want to --- {'m just trying to not confuse the record
by introduci ng these indi ctments from other cases.

MR. KING: Yes, Your Honor.

THE COURT: She has acknowl edged that this is a
systemic i ssue. Do you want to put those in?

MR. KING: No, Your Honor. |f that agreement ---
that --- that was the only point | was trying to make is

that it wasn't an oversight on one indi ctment or two
i ndi ctments, It's --- it's become ---

THE COURT: Okay.

MR. KING: --- common practice.

THE COURT: Well, you have just accomplished a

systemic ---

MS. WILSON: Change.

THE COURT: Yes, change.

MS. WILSON: Interestingly, when this happened in
2012, it didn't change the process in Berkeley County, it
was only here in Charleston. And because of the way our

system is, we don't often see the other side of the

i ndi ctment. We see the binding indictment, which is what

39




40

O © oo N e OBk W N .

NS T S T 0 T % T 1 S N o U O G S WU S O §
B W ON =2 O O o~ kW N =

"]}
[d)}

40

we' re mai nly concerned wi th. We do present witnesses

from each agency. We don't --- we don't go into the
Grand Jury, so there --- there is a law enforcement agent
who testifies. And we could recreate that, which is how
Mr. King knows that was Detective Ross.

THE COURT: Okay. So |'m happy to hear that other
peopl e have technical problems too.

MS. WILSON: Yes.

THE COURT: IT problem. Okay. |'m going to
permi t --- do you have any --- any evidence to show that
this issue that you've pointed out prejudice ---
prejudi ces your client in any way?

MR. KING: | can't real | y make an argument for this
speci fic case. It was --- when | didn't know maybe who
the --- who the person on the indictment was, if they had
not been able to find out and the record had been kept,
but they did find out who --- who the wi thess was who
testi fied. So at |east we have some evi dence about that.

THE COURT: Okay.

MR. KING: It's more than --- it's a broader ---
it's a bigger issue than --- than just this case.
THE COURT: Okay. |'m going to grant The State's

moti on to amend the indi ctment, and allow them to put the
name of the witness on the indictment. And it sounds as

i ¥ they are going to address the problem that you pointed
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out today. So...

MR. KING: Thank you.

MS. WILSON: Your Honor, if | could just hand this
to the clerk's office. This is our response to
defense ---

THE COURT: Yes.

MS. WILSON: --- just so you have a signed copy of
i t.

| believe that is all | was needed for. Thank you.

THE COURT: |'m sure that you' re needed for more
than that, but thank you for appearing.

MS. WILSON: (Unintelligible).

THE COURT: All right.

MS. WILSON: Thank you, Judge.

THE COURT: Yes, ma'am.

MS. WILSON: Have a good week.

THE COURT: You too. Thank you.

Is that all we' re doing? |

MR. KING: Oh, sorry. | was waiting for you to give

me the go ahead.

Next, Your Honor, | would make a motion to dismiss
for violation of the right to speedy trial.

This case is going on four years. | believe Mr.
McFadden was arrested on May 1, 2019. | think the |ength

of the case triggers presumptive prejudice and requires
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just --- |I'm raising that issue because of the age of the

case.

THE COURT: All right.

MR. KING: | understand we had the pandemic here for
a while. The previous solicitor became ill. And there
was a time when | wasn't able to get the full discovery.
So when that solicitor was |, and we'd kind of come out
of the pandemic, and the trial started back, | had some
di scovery, but not all of it.

The case was transferred to Ms. Linder, | believe,
maybe around May in mid-last year. | advised her about

some stuff that was (unintelligible) some DNA evidence.

And then she asked me to sign --- I'Il --- 1"|| say this:

She asked me to sign a schedul i ng order on August 4,

2022. |t said trial not before January 1, 2023, And |

did that --- because | knew she had just gotten the case.

Some professional courtesy. And |'ve been in that
si tuati on before too. And | didn't have all the
di scovery, so | wanted to make sure | had the discovery,
and | could be fair.

But that delay was not caused by me. Al though | did
agree to a protective order for a few months so that the
State could get ready, and because | could get all the

di scovery and | could get ready.
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We then had a court --- priority court date of
January 9, 2023. So we were putting our case on a
priority docket, which means that, you know, it's kind of
a date certain for us to try the case that day.

Leading up to that, Ms. Linder found out that the
swabs --- the --- the SLED had not been tested. They
couldn't get it tested in time for the January 9th trial.
And Judge Jefferson ended up continuing over my
obj ection, to March 27, 2023, which we're here today.

We --- | actually got the DNA results, | believe it
was |ast Monday. They did the test the Friday before,
and we received the resul ts a week ago Monday in the
afternoon.'l have an expert who was going out of town
Tuesday to Saturday. So | ended up on the phone with her

yesterday afternoon kind of going over this stuff. So,

you know, | asked for a continuance from Judge Price, he
denied it. But | was able --- 'cause | didn't think |
was going to be able to get my expert at all. She was

able to talk to me on the phone on a Sunday.

You know, it --- it put alittle bit of a
di sadvantage to have to be, you know, learning this last
night. But in --- in --- | know my fault as well. | ---
| --- 1've never --- never asked for a continuance. |
don't believe that the defense has ever del ayed the case

at all. And like | said, it's put me in a position where
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I “m |l ooking at complicated DNA evidence at, you know, 1,

2 o'clock on Sunday afternoon before trial, which is not

i deal .

You know, | --- there's other stuff | --- |'ve got
to work to get --- work to get together, and it put me
under the gun a little bit., | do --- | do have e-mails
going back tell --- advising Ms. Linder that there are
swab --- there are swabs at SLED that need to be tested.

Goi ng back, | think, to May 20, 2022, two or three
e-mails. So | think failing to test it and now the case
is almost four years old,

Due to the age of case, Your Honor, we would ask to
di smiss for violation of our rigﬁt to speedy trial

THE COURT: Okay. Anything from The State?

MR. ABSHIRE: Your Honor, we would request that that
moti on be denied. Looking to the Hunsberger fact that
the defense cites to in their motion, as well as in
argument, turning to those factors, |oocking at plaintiff
delay, we --- we do not (unintelligible) it's obviously
(unintelligible) May in 2019, and that's when the clock
started ticking, but as you are well aware, Your Honor,
we had a pandemic, and then since then, we have slowly
trickled back into the court to unclog the backlog that
is the aftermath of a pandemic,

Your Honor and Ms. King spoke about it a little bit,
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but there were mul tiple attempts throughout the reopening
of the court to schedule this, for --- for what we're
caliing priority dockets. And those have been kind of
quasi -si tuations where they would submit it. And then
it's a mi xture of chronol ogical cases, but also the
priorities, so to speak, as far as the case itself. This
case was submi tted for the January in 2023 priority
docket. [t's my understanding that this case was moved
because there was also a conflict with Ms. Linder's other
trial that she had going on that --- that --- at that
same time. And that's how we reached a March 2023
priority docket.

Your Honor, under Hunsberger, it speaks to
overcrowded dockets, and how that should not be weighed
agai nst The State.

Another factor is the accused's actual assertion of
a motion for speedy trial. Through my research | did not
see that he filed a motion for speedy trial until March
of this year, a week ago. So we would --- it would be
our position that he has not asserted that right at any
point unti| the week before trial.

And then finally, if delay prejudiced the accused in
any way, Your Honor, it's our position that thi s del ay
was not done advertentiy by The State, in accommodation

of the pandemic as well as hustling to get necessary
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evidence in this case.

We don't contest that the DNA came in when it did.
But as soon as we received that, we were in constant
communi cati on with the chief admin judge who determi ned
that i we got in by a certain time, that would be encugh
time to review it. And we have been in agreement with
that situation since we did --- we actually got it
early --- a day early, and it --- it was a determination
that we had enough time for both sides, to review.

So for all those |isted reasons, we would ask that
you deny the defendant's motion to wi thdraw,

THE COURT: Okay.

MR. KING: The full motion for speedy trial, it was
not filed until very recently. | have made it clear that
each side's solicitor, Mr. McFadden has never asked for a
plea offeh, it's always been a trial. And even the
solicitors involved in the case, have --- have never
approached it any other way, but this is going to be a
trial,

So --- formal assertion it, you know, it has al ways
been the posture of a trial. The State never made a plea
offer at all

THE COURT: All right. Well, we're going to trial.
I'm going to deny your motion for a speedy trial.

MR. KING: Thank you, Your Honor. Ms, --- Ms,
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Luther is going to take the next one. Give me a break.

THE COURT: Okay.

MS. LUTHER: Thank you, Judge. This will be
defense' s motion to prevent The State or any witnesses
from referring to our client by his alleged nickname of
"Trigger". Defense would argue that allowing such usage
of his nickname would be highly prejudicial under Rule
403.

We would also argue that it would be inadmissible
éharacter evi dence under rule 404(a), as The State woul d
be using the nickname Trigger to prove that he aéted in
conformi ng wi th that ni ckname.

General |y courts have held that evidence of
defendant's character is not prejudicial if it's used to
prove something at trial, such as identity. However the
ni ckname deprives the accused of due process when it so
i nfects the trial with unfairness as we would argue it
woul d do here.

Looking to State v Tubbs, the court found that the
uses of defendant's nickname, “"Cobra," did vioiate due
process. There, the nickname was only used seven times.
Defense didn't object to two of those. There was also a
case of sel f-defense. |t came up where during the State
cross-exami nati on of the defense witness. That witness

cited to a statement they used to police when they said
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Cobra had had about --- about 12 beers. They then needed
to establish who Cobra was.

To the contrary, and more similar to our case, would
be State v Day. That's where the defendant's conviction
for murder and possession of weapon during a violent
crime was reversed, because the States's use of his
ni ckname did deny him that right to a fair trial. There
the defendant was referred to as his nickname, "QOutlaw,"
23 times. The State used hi s nickname to show that he
acted in conformi ty that he was proud of being an Outl aw,
proud of violating | aws, proud of doing what he was on
trial for. So there the Court found it was extremely
prej udi ci al .

Here The State would seek to call the defendant by
his alleged nickname of Trigger. It's the State's
position likely that evidence of this goes towards
identity. In this, their brief, The State cites to State
v Heyward. However, the case there, the defendant was
having his --- was moving to have his nickname taken off
the indictment. His nickname there was Abdul Muslim.
However, that case isn't really on point with ours here.
There, there was a DNA hit from the DNA taken under the
victim's fingernails. The CODIS hit returned it to Abdul
Mus!im, which was the defendant's nickname.

Looking into that nickname, they then matched those
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fingerprints wi th the defendant. |t was a case of
i denti ty, because the CODIS hit went directly to the
ni ckname.

Here we would argue that there's nothing here that
ti es the defendant directly to that nickname. His
girl friend in the case refers to him as Michael Thomas.
One codefendant refers to him as Trigger, but that's
after the warrants were drafted, and it's after Detective
Prichard (phonetic) said, what's the nickname of the
shooter? He didn't ask what the name was. And then
that --- so defendant responded Trigger. He was asked
what the nickname was. Two of the other codefendants
don't name him by his nickname,

In the warrant there --- it says that one person
does --- does a hearsay confidential tip where someone
says, we were told Trigger's the shooter. They mainly
get him by his Facebook records, and other things. [t's
not the main purpose of how they get him.

Therefore, we would argue it's not needed to prove
his identity. And so we'd ask that you prevent it under
Rule 403 and 404(a).

THE COURT: Okay.

MR. ABSHIRE: Your Honor, it's The State's position
that Trigger --- the use of the nickname, Trigger, is

absol utel y essential to proving the identity of the
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defendant. And the defense correctly states that, yes,

we would be seeking to introduce it in order to establish
identity. It --- under Rule 403, it is substantially
more probative or prejudicial, to prove that who we are
accusing of murder is the actual person known by Trigger.
And under 404(b), it is the enumerated exception to
character evidence, that you may use evidence in order to
prove identity.

In order to have witnesses specified as to their
knowl edge of Trigger, we would |ay the foundation, that
they' ve known him for a long time, that they --- they ---
they hung around him. They have héard him refer to
himsel f. They know him on social media. And then we
woul d establish that his identity is Trigger.

Furthermore, in the actual arrest search warrants
for the defendant's Facebook as well as cell phone --- |
mean --- excuse me Your Honor. |In the Facebook search
warrant, there is a mention of the defendant being known
by his girlfriend, as well as his friends, and then |aw
énforcement can testi fy that they knew him by his
ni ckname Trigger. That was an essential element in just
establ i shing the communi cation between Facebook profile |
wi th another Facebook profiie that led |aw enforcement to
properly identi fy Thomas McFadden by the name Trigger.

Your Honor, |ook into the case --- one of the cases
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that we cited in our brief was US v Heyward, there's a
Fourth Circuit Court of appeals case. And the defense
pointed out that if it's cited also in Clark (phonetic),
but what was addressed in Clark and Heyward are pretrial
moti ons to suppress those aliases. And the Court in both
i nstances held --- (unintelligible) | apologize.

(Unintel ligible).

THE COURT: Sure.

MR. ABSHIRE: You're fine, Your Honor. But the US
Court of Appeals for the Fourth Circuit stated that it
is --- if it is used to prove an essential element, that
you may introduce evidence of a nickname, if one of those
el ements is identity. Then citing to Heyward, our own
Court of Appeals in Clark stated that the trial court
properly denied a pretrial motion to suppress the
defendant's alias on the basis of --- of the State
i ntendi ng to introduce evidence linking the defendant to
that nickname. |In other words, an essential element of
the identity of the defendant.

Your Honor, we --- we expect there to be a lot of
testimony from |aw enforcement as well as friends of the
defendant that will say that he was known to them as
Tri gger.

But Your Honor, in doing our own research; we

confi rmed based off of a search warrant that was issued
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for this defendant's Facebook profile, we --- we actual ly
went to that Facebook profile and | pulled that today.
Ifl --- if | may approach. Your Honor, he --- his name
on Facebook is Soulja 4 Life Trigger (phonetic).

THE COURT: Show it to me.

MR. ABSHIRE: And Your Honor, | move to admit this
as a --- admit this as a court’'s exhibit.

THE COURT: Okay. Any --- any objection?

MR. ABSHIRE: Would this be Court's Exhibit 17

THE COURT: | haven't done anything else so ---

MR. ABSHIRE: Sorry, Your Honor.

THE COURT: This --- this is just a court's exhibit
for purposes of this motion, right?

MS. LINDER: Yeah, that's --- that's fine, Judge.

THE COURT: Okay. All right. Yeah.

MR. ABSHIRE: May | approach, Your Honor?

THE COURT: Yes.

UNIDENTIFIED SPEAKER: |'m sorry, what number is
thi s?

MR. ABSHIRE: So Court's Exhibit 6.

THE COURT: Six?

MR. ABSHIRE: | think we jumped in line a little
bi t, Your Honor.

THE COURT: Oh. Okay.

(Court's Exhibit 6 Marked)
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MR. ABSHIRE: But, Your Honor, if --- if you would
like to view this as well. But it --- it does state that
the defendant's Facebook name is Soulja 4 Life Trigger.

THE COURT: OQkay.

MR. ABSHIRE: And Your Honor, The State believes
that under 403, it is absolutely, substantially more

probati ve than prejudicial to elicit testimony at trial

~that the defendant is --- is known by |aw enforcement,

people who are familiar with him, as well as himsel f,
referring to himsel f as Trigger.

In conjunction with all that, | --- | think where we
di ffer a |little on the assumpti on of how the name will be
used, is the defense is --- is assuming that we are going
to open this gate, and then just constantly refer to him
as Trigger. We do not contest that under Tubbs and Day,
that certain |ines were crossed. Those were instances
where during closing, they were constantly referring to
him as (unintelligible). We are only seeking to
i ntroduce this for identity purposes, and believe that it
is not only relevant, but a enumerated exception in
404(b), in which witnesses as well as --- the witnesses,
| ay wi tnesses, and |aw enforcement, will absolutely be
able to testify as to their knowl edge of his nickname
being Trigger

THE COURT: Okay. Anything else?
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MS. LUTHER: Judge, if | just may briefly respond.
| kind of just want to correct the holding United States
v Clark. There the court had to be necessary to identify
the defendant in connection with the acts charged. The
court there found it wasn't that the issue is that
defense didn't renew that ohjection. So | think that was
taken a little bit out of context. And just kind of
ci ting back to that, has to be necessary to identify the
defendant. What the police know his alleged nickname to
be is somewhat irrelevant kind of what the people ID him
by.

They' |l have to prove that that's his Facebook name.
We would just say, you know, trial for murder where he's
al l eged to be the Trigger man. We would say that it's
highly prejudicial.

THE COURT: Okay. Well, the bal ancing up here and
|'m going to allow them to do it with discretion.
They' ve acknowl edged that they' re not going to step over
that line. Okay.

MR. KING: 1f you're ready, the next motion would be
a motion to suppress the defendant's buccal swab, based
on the search warrant.

THE COURT: Okay.

MR. KING: And the defense would call Detective

But| er.
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CLERK: Raise your right hand.

Do you swear or affirm the testimony you shall give
the Court and the jury in the trial of this case is the
truth, the whole truth, and nothing but the truth?

THE WITNESS: Yes, sir.

CLERK: Please be seated and please state your full
name and spelling loudly and clearly for the record.

THE WITNESS: Detective Jenni fer Butler,
J-E-N-N-1-F-E-R, !ast name, Butler, B-U-T-L-E-R, North
Charl eston Pol i ce Department.

DETECTIVE JENNIFER BUTLER, HAVING BEEN DULY SWORN,
TEST]FIED AS FOLLOWS:

MR. KING: Do you have a copy of the search warrant?

THE WITNESS: | do, let me grab it.

MR. KING: We ask to make this a Court Exhibit
Number 1. This is the search warrant.

THE COURT: Any objection from The State?

MS. LINDER: No objection from The State.

THE COURT: Okay.

- (Court Exhibit Number 1 Marked)
DI RECT EXAMI NATION
BY MR. KING:
Q. Detective Butler, do you remember if you suppl emented
this search warrant with oral testimony?

A. Yes, sir.
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Q. You did?

A Yes, sir,

Q. Do you remember what you testified to?

A | don't remember verbatim, but when | --- it is
commcn practice for me, when | get search warrants
signed --- any search warrant signed, when | meet with
the judge, | present the facts of the case from the very
begi nning to where we're at in the investigation when
that search warrant is being signed.

So like the initial response and | run down through
everything to, like | said, where we're at when that
particul ar search warrant is getting signed.

0. And the affidavit's pretty long, right?

A. Yes, sir.

Q. And it's --- you go through that vour probable cause in

56

the affidavit, you start off talking about issuing a warrant,

so that’'s March 14, 2019, right?
A, Yes, sir.
Q. It's 9051 Pal metto Commerce Parkway?

A. Yes, sir.

Q. Okay. So in this one you don't indicate that’'s Cummi ns?

Cummi ns Plant, right? Cummins Turbo?

A. Correct.

Q. And then you talk about how EMS arrived and found the

victim on the ground, and he succumbed to his wounds?
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A, Yes, sir.

Q. You tal ked about the biue Honda CR-V that The State
bel i eves occupied by the defendant?

A. Yes, sir.

Q0. A white Dodge Charger?

A. Yes, sir.

Q. Okay. And you said investigation shows that the
defendant, and codefendants, and person printed on

(unintelligible) all members of a rival gang, so you gave the

- fact that Mr. McFadden and the person killed, were in rival

gangs, right?

A. Yes, sir

Q. All right. And you tal k about |Ishmal Westin and Jamal
Smal | s7

A. Yes, sir.

0. Operating a white vehicle? You said during an interview
wi th Ishmal Westin, he provided consent to search his cell
phone?

A, Yes, sir.

Q. And you saw that he received two missed calls from a
Facebook name, Untamed Gorilla?

A. Yes, sir.

Q Not Trigger? The Facebook name was Untamed Gorilla?

A. The Facebook name was Untamed Gorilla, vyes, sir.
a

Okay. And put in there that it was --- it was two mi ssed
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phone call s?
A, Yes, sir, it's like a Facebook phone, but yes, sir.
Q. Okay. You haven't put in here what time the shooting
took place?
A. The time is not, just the date.
. Right. So whether the --- when the calls took place at

4;24 and 4. 26, missed calls, doesn't mean a ot if you don't
put what time the shooting occurred, right?

A. In the body, yes, sir.

0. And then the next paragraph, you talk about anonymous
tips, the person by the name of Trigger was the shooter,
right?

A, Yes, sir.

Q0. Did you give the magistrate any information about those
tips, or who gave those tips to the magi strate to determine
whether they were reliable?

A, Yes, sir.

Q. What did you give {(unintelligible)?

A. Just the --- that the tips were anonymous and some

came from family members of the decedent.

Q. Okay. So you told the judge that they were anonymous,
and some of them were family members of the decedent?

A, Yes, sir.

Q. But that's it?

A. Like | said, | don't remember verbatim what | said,
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but that woul d have been relayed.
Q. You didn't keep any record of how you supplemented it?
A. No, sir.
Q. And then you obtained the search warrant from |shmal
Westin's phone, showing him in communication with
843-964-06377
A. Yes, sir,
0. And you said he was --- |shmal Westin was in .
communi cati on with that numbér before and after the shooting?
A. Yes, sir.
Q. But he was in communication with other numbers before and
after the shooting as well, right?
A. | --- 1 don't have the phone records in front of me,
but | know we have his phone records to support that,
Q. But after the two missed called from Untamed Gorill a,
that there was a call from Little J, at 17:05 p.m. 7
A. | don't have the phone records in front of me to
confi rm that.
Q. |If | show them to you, would it refresh your memory?
A. Possibly. Yes, sir.

MR. KING: May | approach, Your Honor?

THE COURT: Yes.

THE WITNESS: Okay. Yeah. Little J at 18:49.
BY MR. KING:

Q. So you see the two Untamed Gorilla cails here?

59




60

(&)

O O 0o ~N »

12
13
14
15
16
17
18
19
20
21
22
23
24

25

Correct.

They' re at 16: 24, and 186: 267

Correct.

All right. A little later, Little J calls?
Correct.

It's a missed call, right?

Yes.

A
Q
A
]
A
0]
A
Q0. And going a little further, Turn Up calls at 18: 007
A, Yes, sir.

Q. Right? That's a missed call?

A, Uh-huh.

Q Turn Up is Sheldon McFadden; is that right?

A | believe so. Yes, sir.

Q. Then there's an outgoing call to Grind. Grind is Jamal
Smal | 8?7

A. That's who we know is ---

Q. Okay.

A --- yes, sir.

Q. Okay. |shmal Westin calls back Turn Up, Sheldon
McFadden, right?

A, It's an outgoing to Turn Up.

Q. Right. And at 19:08, there's a call from Brando
(phonetic), right?

A. Yes. I|ncoming from Brando.

Q. And wasn't Brando one of the four people at the
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(unintel ligible) the night before the shooting?
A. To the --- | do not recall.
Q. And then there's a missed call from Johnny Dang
(phonetic)?
A. Correct.
Q. Right?

(Si mul taneous speaking)
Q. That's Clayvon Alston?
A. That is, vyes, sir.
Q. He was a --- one of the people interviewed in this case

and charged with obstruction of justice, right?

A. Yes, sir.

Q. Okay. So there were mul tiple people calling that |shmal
Westin that night, right?

A. Yes, sir.

Q. You didn't put.any of that in your search warrant?
A Not in the body of the search warrant, No, sir

Q. Did you inform the judge of that orally?

A Like | said, 1 would have --- | would explained the
whol e case from begi nning to the end. | would have
expl ai ned that we had the phone records, and what the
phone records reveal ed.

Q. You showed him the phone records?

A. | would not have shown him the phone records, but |

woul d have exp!ained what the phone records revealed.
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Q. You went through each of these phone calls with the judge
before you got the search warrant that we just went over?

A. | would not have gone through each and every phone

call, No, sir.

Q. You put that the phone communications coincide with what
i s observed and surveillance video?

A. Yes, sir.

Q. But did you give the judge those times?

A. No, sir, it could have been a broad statement of all

th