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This matter comes before this Court by way of Applicant’s post-conviction relief
application filed January 27, 2020. Respondent made its return on December 21, 2020,
requesting an evidentiary hearing be convened, An evidentiary hearing was heid on March 14,
2022, virtually via Webex. Dayne C, Phillips, Esquire, represented Applicant. Assistant Attorney
General Chelsey F. Marlo represented Respondent.

Applicant testified on his own behalf at the evidentiary hearing, Trial Counsel Larry
Knox, Appellate Counsel Tricia Blancheite, and prosecutor Mary Thomas Johnson-Lee,
Esquires, also testified. After reviewing all records and evidence before this Court, this Court
finds Applicant cannot meet his requisite burden of proof of establishing he is entitled to post-
conviction relief and denies and dismisses this application with prejudice. Findings of fact and
conclusions of law are set forth below.

Procedural History

Applicant is presently confined in the South Carolina Department of Corrections pursuant
to orders of commitment from the Chesterfield County Clerk of Court. During its April 2016
term, the Chesterfield County Grand Jury indicted Applicant for attempted murder (2015-GS-13-
0398). Applicant was represented by Larry W. Knox, Esquire. Mary Thomas Johnson-Lee and

Kenard Redmond, Esquires, of the Fourth Circuit Solicitor’s Office prosecuted the case. On
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April 5-6, 2016, Applicant appeared before the Honorable Paul M. Burch, circuit court judge,
and a jury. On April 6, 2016, Applicant was found puilty as indicted, and Judge Burch sentenced
Applicant to eighteen years’ imprisonment on April 11, 2016.

Applicant timely filed a notice of appeal on April 14, 2016. Applicant was represented by

Tricia Blanchette, Esquire. The South Carolina Court of Appeals affirmed the convicpiion%@d
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According to Applicant at the immunity hearing, he entered the ccﬁi:vcnienceé}orgﬁh the
date of the incident, and claimed he was walking down one of the store’s aisles to gel a soda
when Charles Wallace (hereafter “Victim’™), stated he would kill him and told him he would
catch him somewhere, (R. 263-266). In response, Applicant asserted he turned around, saw
Victim blocking his only escape route along with another individual, and tried to go around
Victim. (R. 266-67, 292). At that point, Applicant stated Victim slapped his face and when he
attempted to push Victim away, Vietim pulled him to the ground by his hair, (R. 267), Alter that,
Applicant claimed the other individual began choking him while he was on top of Victim on the
ground. He began to pass out from being choked, and he responded by pulling out his knife and
stabbing at the men to get them off him. (R. 267-70, 272, 293-94). Once Victim had been
stabbed, Applicant asserted he broke free, left the store, called 911, waited for law enforcement
to arrive, and reported he was the victim of an attack. (R. 283-84). Applicant claimed he was
then handcuffed, taken to jail, and sustained injuries, including swelling and hair loss, which was
documented by photographs. (R. 284-285, 289). Applicant stated he thought he would be killed

and supported this claim by referencing two prior incidents where Victim allegedly tried to

~ Page 2 of 42




attack him.! (R. 273-77).

Additionally, Victim testified about the details of the incident. (R. 37-76, 303-22). During
his testimony, Victim stated he slapped Applicant because he wanted to give him an “ass
whipping,” with an open hand at the convenience store on the date of the incident but explained
he did this because Applicant started making derogatory comments when he entered the store.?
(R. 39-40, 55-56, 308-09, 311, 313, 315-16). After the slap, Victim stated Applicant engaged
him in a fight, they began “tussling,” and he pulled Applicant to the ground. (R, 40-43,315-19),
Thereafter, Victim indicated a young man came over to break up the fight, everyone stood back
up, and Applicant stabbed him multiple times while the fight was winding down. (R. 43-44, 316-
22). Victim stated he needed a “bunch” of stiches from the wounds sustained. (R. 44-45).

Steven Hooks, who was the individual who intervened when the fight broke out, also
testified at trial, (R. 109-10, 324-67). During his testimony, Hooks recounted that he saw
Applicant and Victim “tussling” on the floor of the convenience store, he grabbed Applicant by
the shoulder, pulled him up, and stopped the fight, and Applicant then left the store. (R. 109-10,

324-32, 334-37). Once Applicant was gone, Hooks indicated he helped Victim to the bathroom

because Victim was cut, and he noticed he had also received a smali “nick” during thegkirmish, #
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handle and damaged his vehicle at his fiancée’s mother’s house. (R. 273}-5' 6). Regzﬁf‘clin@taf;eﬁ
second incident, Applicant claimed Victim moved towards him in an aggressive n@i}ne&@&ba
magistrate’s court proceeding but was stopped by a law enforcement officer. (R. 277).

? Victim acknowledged he damaged Applicant’s vehicle on a prior occasion and altempted (o
“knock [Appellant’s] brains out” with an axc handle at Applicant’s fiancée’s mother’s house, but
he explained he did so after Applicant first brandished a stick. (R. 51-52, 304-06). Regarding the
second prior incident, Victim stated he approached Applicant during a magistrate’s court
proceeding and was restrained by an officer. (R. 307).

* During his testimony, Victim indicated Applicant knew he was inside of the store prior to the
incident because his truck was parked outside, (R, 39, 314).
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Melissa Ann Griffin, an employce al the convenience store, testified that Victim was in
the store when Applicant entered, the two made eye contact, and then “it was just on.” (R. 78,
340-41). At that point, she stated the two began fighting, dropped to the floor, she threatened to
call 911 to encourage the men to stop, and Hooks intervened and separated them. (R. 77-79, 341-
344). After that, Griffin asserted Applicant exited the store, held the store’s door closed from the
outside, and shouted to Victim he got what he deserved. (R. 79-81, 343-44),

Sergeant Tim Hutchinson and Investigator Greg Burns of the Chesterficld County
Sheriff's Office testified about their responses to the incident. (R, 92-108, 150-74, 346-47, 359-
60), During his testimony, Sergeant Hutcliinson stated he encountered Applicant in the store’s
parking lot after responding to the scene of the stabbing and Applicant immediately claimed to
be a vietim. (R. 94, 102, 346-50). Hutchinson further testified he found Victim inside the store
with stab wounds to his back and stomach, and he indicated Victim was ultimately transported to
a hospital by helicopter due to the severity ol his injuries. (R. 96-100, 352-57). Meanwhile,
Investigator Burns testified he responded to the store after the stabbing and used his cell phone to
record the surveillance footage of the incident because it could not be downloaded from the

store’s surveillance equipment. (R. 152-74, 360-65). A recording of the footage was admitfed 2=
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In the recording, Vietim appears to approach Applicant shortly after Applicant entered the
convenience store and slap at him. (State’s Ex. # {3 (Recording of Incident)). Immediately after
that, Applicant appears to tackle Victim to the ground, and the two men briefly struggle with one
another on the ground before Hooks intervenes. (State’s Ex. # 13}, Afler intervening, Hooks does
not appear to choke Applicant by the neck at any point and, instead, appears to pull at
Applicant’s anm to separate the men. (State’s Ex, # 13). Thereafter, the men appear to get to their
feet, and Applicant appears to sirike at Victim and Fooks several times before running out of the

store. (State’s Ex. # 13).
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Current Action Betore this Court

I his current PCR application, Applicant alleges he is being held in custody unlawfully

because of ineffective assistance of counsel in that:

1. *“Trial Counsel denied Applicant’s right to effective assistance of counsel as guaranteed
by the Sixth and Fourteenth Amendments to the United States Constitution and Article 1,
Sections 3 and 14 of the South Carolina Constitution. See S.C. Code 17-27-20(A), (4} and
(6). Specifically, Trial Counsel’s unreasonably deficient performance prejudiced
Applicant because there is a reasonable probability that, but for Trial Counsel’s errors,
the result of the proceeding would have been different, see Strickland v. Washington, 466
1.5. 668 (1984).”

a. “Trial Counsel’s acts or omissions of ineffective assistance of counsel include but
are not limited to the following allegations:”

i. “Trial counsel failed to conduct a reasonable investigation and to develop
all available, relevant and admissibie or mitigating evidence in preparation
of Applicant’s defense. See Wiggins v. Smith, 539 US 510 (2003).”

i, “Counsei’s failure to investigate and present the Victim’s prior
statements that he wanted to injure/kill Applicant.”
2. “Counsel’s failute to investigate and present the 911 audio

a f‘ P recording to discredit the credibility of the State’s witnesses and
=2 E‘-‘-"" arguments.”

g Jdak 3. “Counsel’s failure to investigate and present pictures of the knife
Ef*} £S5 in compatison to the body camera video recording to discredit the
"{;?;:79? a - credibifity of the State’s witnesses and arguments.”

3 K % i 4. “Counsel’s failure to investigate whether the video recordings
i Y 3 admitted at trial had been altered.”

o < 5 “Counsel’s failure (o investigate and present Applicant’s rights
©d under the South Carolina Victim’s Bill of Rights as a prior victim.”

ii. “Trial Counsel failed to present and argue that the State violated [} the
S.C. Victim’s Bill of Rights when Applicant was a victim of a prior
incident with the Victim.”

{1, “Trial Counsel failed to object to the Trial Court’s application of an
incorrect evidentiary standard based upon a misunderstanding and
misapplication of Stare v. Curry, 406 8.C. 364, 371, 752 § E.2d 263, 206
(2013) as advanced by the State, rather than making findings of fact and
conclusions of law based upon the preponderance of the evidence standard
as required by law. See .e.g. State v. Cervantes-Pavon, 426 8.C. 442, 827
S.E.2d 564 (2019).”

iv. “Trial Counsel failed to object to the Trial Court’s failure to make full and
complete findings of fact and conclusions of law for the elements of self-
defense as applied under a claim pursuant to the Protection of Persons and
Property Act.”

v. “Trial Counsel’s ‘trial strategy’ which he conveyed to the Trial Court and
Applicant during trial, to not seek jury instructions for the lesser-inctuded
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offenses of Assault and Battery of a High and Aggravated Nature, and
especially First Degree Assault and Battery, was objectively unreasonable
given the facts and circumstances of the case. See Roseboro v, State, 317
S.C. 292,294, 454 SE.2d 312, 313 (1995) (finding ‘counsel must
articulate a valid reason for employing a certain strategy to avoid a finding
of ineffectiveness, and where counsel articulates a strategy, it is measured
under an objective standard of reasonableness.”): Stacy v. Solem, 801 F.2d
1048, 1051 (8th Cir. 1986) (finding that ‘labeling counsel’s actions as
‘trial strategy’ does not automatically immunize an attorney’s performance
from sixth amendment challenges.”)”

vi, “Trial Counsel failed to request a jury instruction regarding specific intent
to kill pursuant to State v. King, 422 8.C. 47, 810 S.E2d 18 (2017).”

vil. “Trial Counsel failed to object to the Trial Court’s confusing jury
instructions regarding intent where the charged offense required the
specific intent to kill, yet where the instruction included language of far
Jower, “general intent” standards such as recklessness and criminal
negligence. See e.g., State v. King, 422 S,.C. 47, 810 S.E.2d 18 (2017).”

viii. “Trial Counsel failed to investigate and obtain any medical records or
photographs for diagnosis and treatment of Applicant’s injuries by either
the detention center of Applicant’s personal physician where the Applicant

o indicated at his immunity hearing that he was seen by both where

o tastilying about injuries he received at the hands of his attacker, and where
=L tnfhe State elicited testimony to the contrary from an officer during

1. . Applicant’s trial. See Lounds v. State, 380 S.C. 454, 670 S.E.2d 646

s+ (2008); McKnight v. State, 378 S.C. 33, 46, 661 S.E.2d 354, 360 (2008);
" . ;"Won Dohlenv. State, 360 S.C. 598, 607, 602 S.E.2d 738, 743 (2004),

S . . Reeves v. State, 415 8.C. 3606, 782 8.E.2d 747 (Ct, App. 2015).”

e~ ix."+*{Trial Counse! failed to use the Incident Report dated 04/2014 during

= Usither the immunily hearing or the trial where Applicant was attacked not

only by the ‘victim’ Wallace in the present case but also by several other
assailants in concert with Wallace at this time, and where Applicant
believed the third party pulling him from behind while he fought with
Wallace in the present case was likewise working in concerl with Wallace
to attack him when showing Applicant’s response to the attack was
reasonable,”

X. “Trial Counsel failed to objcet during the immunity hearing when the
State elicited legal opinion testimony from a lay witness striking at the
heart of the ultimate issue of self-defense by asking, *. . . at any time did
you do anything that would cause [Applicant] to use deadly force against
you?”

Xi. “Trial Counsel failed to object during the immunity hearing when the
State elicited legal opinion testimony from a lay witness striking at the
heart of the ultimate issue of self-defense by asking if Applicant was
involved in ‘what we call mutual combat?™”

xii. “Trial Counsel failed to move to sequester any of the witnesses for either
immunity hearing or trial where the State repeatedly refesred (o prior

e 6of2 F‘f\(\)\g\
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witness testimony when questioning later witnesses.”
“Trial Counsel failed to obtain either the audio recording from Applicant’s
civil summary court proceeding in 2014 against Wallace, or the booking
report from Wallace being ordered to jail by the Magistrate Judge for
attempting (o assault Applicant at the hearing where Wallace denied
details of the incideni at Applicant’s present trial, and where the deputy
denied details of the incident at Applicant’s present trial, and where the
deputy denied any knowledge of the incident at the present trial as well,”
“Trial Counsel fatled to quash the jury pursuant to Batson where the State
utilized four (4) of its five (5) statutory strikes to strike white males from
the petit jury.”
“Trial Counsel failed to object to Rules 701 and 702, SCRE, or Ford v,
Waitson, to medical opinion testimony by the EMS technician regarding
medical signs and appearances of shock, as well as whether certain
wounds were consistent with those needing advanced life support where
the State never offered the witness as an expert in the field, no voir dire of
the witness was performed, and the trial judge made no findings qualifying
the witness as an expert required under his gatekeeping role.”
“Trial Counsel failed to object under Rules 701 and 702, SCRE, and Siate
v, Ellis, 345 8.C. 175, 547 8.E.2d 490 (2001) to opinjon testimony of Sgt.
Hutchinson regarding crime scene reconstruction where the State gave
leading questions suggesting specifically where in McCormick’s Grocery
the fight started based upon location of blood on the floor.”
“Trial Counsel failed to object as both leading and giving opinion
testimony on an uitimate issue in fact when Sgt. Hutchinson was asked,
‘Tn looking at the case as a whole, who was the victim in this case?’ to
which he answered, ‘In my opinion, would be Mr. Wallace.””
“Trial Counsel failed to object under Rule 701 and 702 to Inv, Tim Perry’s
testimony on redirect examination when the State elicited opinion
testimony on whether person in a given scenario would be deemed a
‘victim,” where the facts were similar to the present case, where Inv. Perry
was not qualified as an expert witness, and where the opinion testimony
touched on the ultimate issue in the case.”
“Trial Counsel failed to object under hearsay and the Sixth Amendment
Confrontation Clause during the immunity hearing where the State
obtained testimony from a deputy as to what an EMS technician allegedly
said about Wallace’s medical condition and subsequent airlift to a hospital
in Charlotte, and where the deputy had no first-hand knowledge of either.”

“Appeliate Counsel denied Applicant’s right to effective assistance of counsel as
guaranteed by the Sixth and Fourteenth Amendments to the United States Constitution
and Article I, Sections 3 and 14 of the South Carolina Constitution. Specifically,
Appellate Counsel’s unreasonably deficient performance prejudiced Applicant because
there is a reasonable probability that, but for Trial Counsel’s errors, the result of the
proceeding would have been different. See Strickland v. Washington, 466 U.S. 668
(1984Y; Kvites v. Lucey, 469 U.S. 387 (1985); Simpkins v. State, 303 S.C. 364, 401 S.E.2d
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142 (1991).”
a. “Appeliate Counsel's acts or omissions of ineffective assistance of counsel
include but are not limited to the following allegations:”

i. “Appeliate Counsel failed to file a Petition for Rehearing in the Court of
Appeals to preserve Applicant’s ability to file a Petition for Writ of
Certiorari to the Court of Appeals in the South Carolina Supreme Court on
the issues of whether the Trial Court erved in finding Applicant was not
entitled to immunity from prosecution under the Protection of Persons and
Property Act, whether the Trial Cowt erred by failing to grant Applicant’s
motion for a direct verdict, and whether the Trial Court erred in his
response to a jury question.”

1. “In the event Trial Counsel properly preserved the issue of whether the

et :

ﬁ Eé”) ¢ Trial 'Court applied the incorrect evidentiary standard on a

<t 20 o Z ’ _mlsundelslandmg and misapplication of Stare v. Curry, 406 S.C. 304, 371,
> "i o Q L 752 S'E.2d 263, 266 (2013) in his closing statement to the Trial Counsel at
g,_ A 5a ~the immunity hearing, Appellate Counsel failed to raise and argue the
¢ 78 i = " issue f the Trial Court applying an incorrect evidentiary standard, rather
oo 85 E thai making findings of fact and law based upon the preponderance of the
P% = ih,‘gé oea ev1dencc standard as required by law. See, e.g., Stafe v. Cervanies-Pavon,
< 45 & 426i8.C. 442, 827 8.B.2d 564 (2019).”

i, “In the event Trial Counsel properly preserved the issue of whether the
Trial Cowt failed to make full and complete findings of fact and
conclusions of law for the elements of self-defense as applied under a
claim pursuant to the Protection of Persons and Property Act at the
immunity hearing, Appellate Counsel failed to raise and argue this issue of
the Trial Counsel’s failure to make full and complete findings of fact and
conclusions of law for the elements of self-defense.”

At the PCR hearing, Applicant proceeded forward on the above allegations. Any other
altegations Applicant could have raised are deemed waived and abandoned and, accordingly, will
not be addressed in this order.

Summary of the Testimony

Appellate Counsel Testimony
On dircet-examination, Appellate Counsel testified that she perfected Mr, Moore’s appeal
on his behalf. She stated that she reviewed all the materials available to her and turned all
materials over to PCR Counsel on August 28, 2018, Appellate Counsel testified that she went to
the Chesterfield Clerk of Court to obtain exhibits. When determining what issues to raise on

appeal, Appellate Counsel testified that she was bound by the record created at trial. She stated
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that she met with a private investigator, On July 9, 2019, Appellate Counsel testified that she met
with Applicant about the South Carolina Cowrt of Appeals decision when he was housed at
Broad River Correctional Institution. She stated that Applicant informed her he did not want to
file a petition for rehearing and wanted to pursue a post-conviction relief action instead.
Appellate Counsel testified that this case was unique, specifically because of the immunity
hearing. She stated that Judge Henderson oversaw the immunity hearing, Judge Burch was the
trial judge. Appellate Counsel testified that she did not think that issues concerning the immunity
hearing were properly preserved for appellate review. Appellate Counsel testified that she argued
the preponderance of the evidence standard throughout the appeal and relied heavily on the
immunity hearing and trial transcripts. Appellate Counsel testified that she reviewed and turned
over the indictments to PCR Counsel and that she turned the medical records over to PCR
Counsel, though could not definitively state whether she reviewed them. Appeliate Counsel
testified that she did not make a list of unpreserved issues in this case. She stated she wished the
record had been better preserved. She testified that the judge can only rule on what evidence was
presented at the immunity hearing and brought forth evidence from the uial in her argument
about immunity to give the appellate court a broader picture of the case.
On cross-examination, Appellate Counsel testified that she reguiatly discussed

Applicant’s appeal with him, both in person and by phone. Appellate Counsel testified that it was

Applicant’s decision not to pursue a petition for rehearing and that, if Ap_qpl:cant wainted ap.,
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Applicant testified that they looked at the discovery and reviewed three videos obtained from the
State. Applicant testified that he gave Trial Counsel incident reports about the attack on the day
they reviewed the discovery together, He stated that Trial Counsel told him not to worry about
the videos because they showed Applicant being attacked. Applicant testified that he did not
review the 911 call in the case but remembered calling 911 after the incident. He stated that the
911 call was never admiticd at trial. He stated that there were two 911 calls in this case; one from
the clerk, and one from Applicant. Applicant testified that the 911 calls were never brought out at
the immunity hearing,

Applicant testified that he and Trial Counse! never discussed getting medical records.
However, Applicant testified that he went to see a doctor after the incident and that an MRI was
recommended because of a possible concussion. He stated that his medical records indicate that
he has post-traumatic stress disorder. He testified that there were pictures from the incident with
his hair being pulled out. He stated these pictures were never discussed with his attorney.
Applicant testified that he never saw any body camera footage until he was incarcerated and that
the footage was not presented at trial. Applicant testified thal Trial Counsel never entered
screenshots of the knife at trial.

Concerning the immunity hearing, Applicant testified that Trial Counsel lold him not to
worry about the videos and that no preparation went into the hearing beyond reviewing the
discovery together. Applicant testified he provided Trial Counsel with everything pertaining to
the case in his possession. Applicant testified that after the immunity hearing, Applicant went to

(] l“ O p
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Applicant stated he was previously regarded as a victim, based on a prior incident and
that the Victim’s Bill of Rights were applicable to him. Applicant testified that he made Trial
Counsel aware of his prior exchange with the Victim. Applicant testified that the prior incident
involved the Victim damaging Applicanl’s property.

After the immunity hearing, Applicant testified that he had no further meetings with Trial
Counsel because he returned from Texas the day before the trial. At the trial, Appiicant testified
that there were four videos discussed and provided by the State. Applicant stated that he thought
the fourth video was manipulated by the State, but that Trial Counsel did not investigate this
video further,

On cross-examination, Applicant testified that he met with Trial Counsel one time to
review the discovery and that they never met to prepare for trial. Applicant testified that Trial
Counsel told him he would get immunity because he has a right to defend himself. Applicant
stated he spoke with Trial Counsel after the immunity hearing and that they spoke about the prior

incident with the victim. Concerning discovery, Applicant testified that they reviewed three of
the videos with Trial Counsel. He stated these videos were surveiliance footage videos from the
convenience store and that they featured him being attacked by the victim. Applicant testified
they did not receive the fourth video before trial, even though Trial Counsel mentioned that he
wanted to introduce all four videos at trial on the record. Applicant testified that he and Trial
Counsel did not discuss the 911 calls, but that he knew the clerk called 911 and he knew the
contents of the 911 call he made himsell.
Applicant stated that the victim testified at trial. He stated he did 110;;-.‘?@6 the 13%%t0g1%;§s
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Applicant testified that he was the victim in the exchange and that he had a right to be in
the place he was in. He stated that he was attacked by multiple people, that he was being choked,
and that he used his knife to defend himseif, He testified that the evidence showed that the
intervener knew he knew the victim and that Hooks was inebriated at the time. When asked why
the intervener testified that he did not know Mr, Moore, Applicant testified that the videos
showed otherwise.

Applicant testified that everyone was out o get him at the immunity hearing and that this
was a “quintessential jury question.” He festified that he did not have any audio discovery at the
time of the immunity hearing. Applicant testified that the incident can be heard in the
background of the clerk’s 911 call and that this refuted every witness the State presented.

Specifically, Applicant stated that it showed that the attack was unprovoked and that the

£ QP
intervener was yelled at to get a fireann, £ f}?,ﬁ”s =
FERTE
On re-dircct-examination, Applicant stated that he did not know the mtewcnal s su;é at -
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the story until he made a FOIA request. - ?{_3 féﬁ %
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Trial Counsel testified that when Applicant retained Trial Counsel he was “very cocky”
and that he thought his case was a slam dunk because he just won another attempted murder case
shortly before hec incurred this charge. Trial Counsel testified that he and Applicant met for five
hours and went over the videos frame by frame. Trial Counsel testified that he discussed the 911
calls during this meeting. Trial Counsel testified that there was no difference between what
Applicant said on the 911 call and what he testified to at the immunity hearing. Trial Counsel
noticed that Applicant’s knife was exchanged from Applicant to the officer and stated he could

not tell the condition of the knife at that time. Trial Counsel testified that Applicant had sought
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out medical attention for his injuries, but that he never obtained the medical records, nor did he
follow up on this.

Trial Counsel testified that he contacted the magistrate court to investigate the prior
incident between Applicant and the victim, He testified that the prior incident had no bearing on
the incident forming the basis for the attempted murder charge that happened at the convenience
store. He testified that that is why he did not call witnesses to the prior incident to testify at trial,

Concerning the immunity hearing, Trial Counsel testified that he did not bring up the
incident reports because he thought the best evidence at the hearing was Applicant’s testimony.
Ttial Counsel testified he was present when the judge issued his ruling at the immunity hearing.
Trial Counsel testified that the standard of proof was preponderance of the evidence at the time
of the immunity hearing. Trial Counsel testified that he thought Judge Henderson made a full
finding of fact and conclusions of law concerning this hearing, that the issues were properly
preserved on appeal, and that the only issue was that the Court reached a finding that Trial
Counsel did not agree with. He stated he did not recall why he did not argue at the immunity
hearing that the victim’s hands and fists could have been considered deadly weapons.

Trial Counsel testified that Applicant cooperated with law enforcement and that the
theory behind the defense’s case was self-defense. Trial Counsel testified that Applicant used his
knife to defend himself and that Applicant was not the aggressor.

Trial Counsel stated that Applicant was not a likable witness and was very aware of his

constitutional rights because this was not his first or second time going through the criminal

justice systen.
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changed the length of the video.

Trial Counsel testified that he did not believe the State’s witnesses were credible. Trial
Counsel testified he thought that the officer had the right to offer an opinion on whether the
incident constituted mutual combat. Trial Counsel testified that he thought the EMS worker was
qualified to give his opinion about the victim’s medical conditions, based on his training and
experience,

Trial Counsel testified that he did not see a Batson issue at trial, nor did he see a race
issue behind why the State struck the potential jurors they did. He stated he thought that there
was no need to move to sequester witnesses because it “automatically” happens in Chesterfield
County. Trial Counsel testified that he did not object to Sargent Hutchinson’s testimony because
he did not think it was hearsay, nor a violation of the Confrontation Clause, Trial Counsel stated
that a lesser-included instruction was not requested because Applicant stated he wanted “all or
nothing” in this case, due to his belief that he could not be found guilty.

On cross-examination, Trial Counsel stated that they only met one time, but that that
meeting lasted five hours. He testified that he called Applicant after the ruling on the immunity
hearing was issued and that they talked the day before trial. Trial Counsel testified that he did not
think there was anything objectionable about the testimony concerning the victim being airlifted

to Charlotte.

Trial Counsel testified that he received two 911 calls and that he did not, thmk ‘111@ call
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would have added any value to trial, because of the live testimony el}cltcd lnal Coun;mb SR
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concerning the videos, like Applicant alleged. He stated that he agwc% lhc 1ccmc[1 eﬂeo‘f‘a‘ﬁmt
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Applicant may have been the aggressor, but he did not think the State made its case strongly
enough. Trial Counsel testified that Applicant was aware that he could have requested a lesser-
included jury instruction but decided not to do so. Trial Counsel testified he did not think that the
medical records would have made a difference at trial. He stated that he did not believe that
admission of evidence concerning prior incidences between Applicant and victim would have
made an impact at trial, because the best evidence on this issue was the testimony elicited at frial.
Trial Counsel testified that there was no written record or recording of the Magistrate’s Court
matter concerning the property damage.

Trial Counsel testified that he thought deadly force and mutual combat were difficult
issues for the victim and the jury to understand. Trial Counsel testified that he thought EMS and
Sargent Flutchinson properly testified based on theit training and experience and, accordingly, no
objections needed to be raised concerning the issues alleged in Applicant’s application.

Trial Counsel testified that there was no question concerning whether the fight occurred,
but the issue brought to the jury was whether the stabbing constituted self-defense or attempted
murder. Trial Counsel credibly testified that their defense assumed intent to comnut the act; not
that the act was committed out of recklessness or negligence.

Prosecutor Testimony

Prosecutor testified that two of the jurors struck by the State had tattoos like Applicant.
One was friends with the Applicant on social media, one had a prior conviction, and one had a
judicial connection. She stated that any Bafson motion likely would have been denied because of
the neutral reasons for the strikes provided. Prosecutor testified that the clerk from the

convenience store and the victim both testified at trial, and several wdws wcu, btoughi ouﬂf’
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trial as well. Prosecutor testified that the four videos were all on one disc and om oflhc wc!?g@,?g :
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was recorded on an officer’s cell phone. She testified she did not recall any violations of the
Vietim’s Bill of Rights. She testified that no evidence was ever withheld from the defense.
Specifically, she stated that she interviewed the Clerk, and this was given (o the defense. She
testified she did not recall whether the witnesses were sequestered but stated she did not think
sequestration would have made a difference at trial. She testified that the video was the best
evidence presented at trial for the State,

On cross-examination, Prosecutor testified that credibility of witnesses is an issue in
every case. She testified that the videos wete not up close, but were enough to corraborate
testimony given at trial. These videos were taken under judiciaf notice by the PCR Court,
Prosecutor stated that she was unsure how many attempted murder cases she had tried before.
She stated that attempted murder is a specific attempt crime. Concerning the prior incident
between the victim and Applicant, Prosecutor stated that the victim was chased by Applicant
with a stick, the victim grabbed an ax out of his truck, Applicant took off running, and the victim
busted his windshield, Prosecutor stated she was unsure whether Applicant was present when the
Court reached its decision concerning the stand your ground hearing.

On re-direct-examination, Prosecutor stated that the trial occurred in 2016, and State v.
King was recached in 2017,

Findinps of Fact and Conclusions of Law

This Cout has had the opportunity to review the record in its entivety and has heard the
testimony and arguments presented at the PCR hearing, Before this Court are the Chesterficid
County Clerk of Court Records, Applicant’s South Carolina Department of Corrections Recotds,

[

the trial transeript, direct appeal records, and this PCR action’s records. Tlus Comt has Ftliﬁl@i
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had the opportunity o observe each witness who testified at the hearing, and io close[y pasg g’}pon
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their credibility. This Court has weighed the testimony accordingly. Set forth below are the

relevant findings of fact and conclusion of law as required by South Carolina Code Annotated

Section 17-27-80 (2003).

Ineffective Assistance of Counsel

In a PCR action, the applicant bears the burden of proving allegations contained in the
application. Butler v. Staie, 286 S.C. 441,334 S.E.2d 813 (1985). When an applicant asserts
ineffective assistance of counsel as a ground for relief, the applicant must show “counsel’s
conduct so undermined the proper functioning of the adversarial process that [it] cannot be relied
upon as having produced a just result.” Strickland v. Washington, 466 U.S. 668, 686 (1984),
Butler, 286 S.C. at 442, 334 S.E.2d at 814, Ineffective assistance of counsel is governed by the
Sixth Amendment, as explained by the United States Supreme Court in Strickiand v.
Washington.

Pursuant to the first prong of the Strickland analysis, the applicant must prove defense
counsel’s performance was deficient. Id. at 686; Cheriy v State, 300 S.C. 115, 117, 386 S.E.2d
624, 625 (1989). To show deficiency, the applicant must prove by a preponderance of the
evidence that counsel’s actions fell outside of the zone of “reasonableness under prevailing
professional norms.” Strickland, 466 U.S. at 688. See also Rule 71.1(e), SCRCP {“The applicant
has the burden of establishing his entitlement to relief by a preponderance of the evidence,”).
Reasonableness is determined by the “variety of circumstances faced by defense counsel or the
range of legitimate decisions regarding how to best represent a criminal defendant,” and the

scope of the reasonableness inquiry is limited to facts counsel had available at the time Q[?;
T wnomi
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Yarborough v. Gentry, 540 U.S. 1, 5 (2003) (citing Strickland, 466 U.S. at 690). Judicial scrutiny
of counse!’s performance remains highly deferential towards defense counsel with a strong
presumption that counsel acted competently, because competent representation may be executed
in virtually “countless” ways. Strickland, 466 U.S. at 688-89.

Second, counsel’s deficient performance must have prejudiced the applicant so that
“there ig a reasonable probability that, but for counsel’s unprofessional errors, the result of the
proceeding would have been different.” Cherry, 300 S,C. at 117-18. “A reasonable probability is
a probability sufficient to undermine confidence in the outcome.” Strickland, 466 U.S. at 694.
The court makes this determination based upon the totality of the evidence. /d. at 695.
Realistically, this matters ““only in the rarest case’™ because “[t]he likelihood of a different result
must be substantial, not just conceivable.” Harrington v. Richter, 562 U.S. 86, 111-12 (2011)
(quoting Strickland, 466 U.S. at 697).

The standards do not establish mechanical rules; the ultimate focus of inquiry must be on
the fundamental fairness of the proceeding whose result is being challenged. Strickland, 466 U.S.
at 696. A court need not first determine whether counsel’s performance was deficient before

examining the prejudice suffered by the defendant as a result of the alleged deficiencies; if it is

™y 03
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easier to dispose of an ineffectiveness claim on the ground of lack of sufficient prejudicg; that
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Applicant alleges ineffective assistance of counsel for failure to inyestigate several
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different things. Strickland makes clear that defense counsel “has a duly to make reasonable

investigations or to mmake a reasonable decision that makes particular investigations

unnecessary.” 466 U.S. at 691. When highlighting failure to investigate as a ground for a larger
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ineffective assistance of counsel claim, judicial determination of this claim’s validity is evaluated
for “reasonableness [under] all the circumstances” with “a heavy measure of deference to
counsel’s judgments” applied. /d. However, counsel is required to, at minimum, “interview
polential witnesses and make an independent investigation of the facts and circumstances of the
case”, Ard v. Catoe, 372 S.C. 318, 331-32, 642 S.E.2d 590, 597 (2007) (quoting Troedel v.
Wainwright, 667 F.Supp. 1456, 1461 (S.D.F1a.1986), aff'd, 828 F.2d 670 (11th Cir.1987)),
inciuding aggressively re-examining all the government’s forensic evidence and conducting
analyses of all other available forensic evidence.” Id. (quoting American Bar Association
Guidelines For The dppointment And Performance Of Defense Counsel In Death Penalty Cases,
reprinted in 31 Hofstra L.Rev. 913, 1015 (2003) (emphasis added)).

Counsel is not obligated to “investigate lines of defense that he has chosen not toﬂ employ
at trial,” Strickland, 466 U.S. at 682 (quoting Washington v. Strickland, 693. F.2d 1243, 1255

(5th Cir. 1982)). Further, “[w]hen counsel focuses on some issues to the exclusion of others,
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there is a strong presumption that he [or she] did so for tactical reasons rathgr-than th?dugh?%heer
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neglect.” Yarborough, 540 U.S. at 5 (citing Strickiand, 466 U.S, at 690).

Victim's Prior Statements o8 3 by
[l 55
- G

Applicant claims Counsel was ineffective for failure to investigate agd ’J;Jresel{gthcég =
. ow
Victim’s prior statements that he wanted to injure/kill Applicant. This Court finds this allegation
is without merit. Coneerning investigation, Trial Counsel credibly testified that he was aware of
the prior incident and that the Victim and Applicant had bad prior altercations. Additionaily,
much of this was brought out a trial. On Trial Counsel’s cross-examination of the victim at trial,

he elicited testimony from the victim where he made clear that he did not like Applicant,

described the prior incident, and where the victim stated that he chased Applicant with an ax and
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smashed his windshield in out of frustration that he could not catch and attack Applicant, (R. 51~
54). Specifically, during that prior incident, the victim testified that his stated goal of chasing
Applicant with an ax was to “knock his brains out if (he] had caught him.” (R. 51). Trial Counsel
also elicited testimony about how the victim went towards Applicant when at the Magistrate’s
Office because of their bad blood and how the victim could not stand Applicant. (R. 54). Thus,
this Court finds that Trial Counsel did elicit testimony about how the victim wanted to injure or

kill Applicant and, accordingly, declines to find deficiency on this ground. Additionally, because

this testimony was elicited, there is no showing further elicitation of sumlal statements \mfli d E
"‘i m B

have made an impact at trial. Accordingly, this Cowrt finds Applicant has faﬁed to mect &l t&)el R
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prong of the Strickland analysis and declines relief on this ground as a 1'es_ult.. o E,?c:j .g
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Applicant aileges Trial Counsel was ineffective for failure to mvcsﬁ gate and‘E}esamml
911 calls at trial. However, Trial Counsel credibly testified that he received both 911 calls and
that he discussed and reviewed these with Applicant. Though Applicant denied this, he testified
that he made one of the two calls and that he knew the clerk called 911 as well. After receiving
and reviewing these calls, Trial Counsel was not expected to investigate these calls further. Thus,
the allegation that Trial Counsel was ineffective for failing to investigate the calis is without
metit.

Concerning failure to admit these calls at trial, Trial Counsel credibly testified that he did
not think the 911 calls would have added anything at trial, that they would have been duplicative
with the testimonies elicited at trial, and that the best evidence available concerning the contents
of the calls were live testimonies presented. Thus, Counsel decided not {o admit the calls as a

part of a reasonable trial strategy and, accordingly, was not deficient. Additionally, because no
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showing has been made indicating that admission of the calls would have changed the trial
proceedings, prejudice is not found. Thus, relief is denied on this ground.
Pictures of Knife

Applicant claims Counsel was ineffective for failing to introduce pictures of Applicant’s
knife at trial. However, the knife itself was admitted at trial. (R. 101). Thus, entry of these
photographs into evidence likely would be duplicative and Trial Counsel, understanding this,
seemingly chose to focus on other avenues for asserting a defense than focusing on these
photographs. Focusing on other avenues for asserling a defense that have a greater likelihood of
success at trial does not render Trial Counsel deficient. Additionally, Trial Counsel credAibiy

testified that he did not think admitting these photographs would have made?fé;di_fferenéé a?t;t‘ij‘ial.
This Court agrees. Accordingly, prejudice has not been established and 1'elief‘:f1'$1"dé'ﬁiecf on thl_é}
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Applicant claims Counscl was ineffective for failure to investigate whether video
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recordings were altered. This Court finds Trial Counsel acted reasonably concerning the videos
and, accordingly, declines lo find deficiency. Specifically, at the immunity hearing, Trial
Counsel objected to the video recorded on the officer’s cell phone coming in at trial and was
overruled by the judge after the officer testified that the video was not altered. (R. 363-64).
Additionally, there was a lengthy discussion between the parties on record concerning the videos
the second day of trial, where it was made clear that four different versions of the videos existed,
and each copy was the same video with a different background conversation from officers
attached to each. (R. 1776-78). After this discussion, the Court directed the State to play all four

videos. (R. 178-79). This Court finds this was reasonable on the part of Trial Counsel and, thus,
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declines to find deficiency. Additionally, this Court has been presented with nothing more than
mere speculation that the recordings may have been altered. Accordingly, Applicant has failed to
show what Trial Counsel could have discovered through further investigation and, thus, this
Court declines to find prejudice as well.
Victim’s Bill of Rights

Applicant claims Counsel was ineffective for failure to investigate and present
Applicant’s rights under the South Carlina Victim’s Bill of Rights as a prior victim. This
allegation is without merit. Applicant has failed to state what rights should have been presented,
how those rights could have been presented, what impact on the irial proceedings those rights
would have had, or how his status as a prior victim is even related to this matter, which is a

wholly independent incident than the one forming the basis for the attempted murder charge.

T

r

Accordingly, relief is denied on this ground. T, }; 2
. g
Violation of Victim’s Bill of Rights o f;
L ) my
Applicant alleges that his rights under the S.C. Victim’s Bill ofRigl?Fé WG]E vi%@jﬂte(g %»
This allegation is without merit, Applicant has failed to state what rights ShOl'jid have }‘%en % §
) 3w g

presented, how those rights could have been presented, what impact on the frial p]'ocevcding%}
those rights would have had, or how his status as a prior victim is even related to this matter,
which is 2 wholly independent incident than the one forming the basis for the attempted murder
charge. Additionally, the prosecutor credibly testified that she did not think his rights under the
Victim’s Bill of Rights were violated either. Accordingly, relief is denied on this ground.
Incorrect Evidentiary Standard
Applicant claims Trial Counsel was ineflective for failure “to object to the Trial Court’s

application of an incorrect evidentiary standard based upon a misunderstanding and
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misapplication of State v. Curry, 406 S.C. 364, 371, 752 S.E.2d 263, 266 (2013) as advanced by
the State, rather than making findings of fact and conclusions of law based upon the
preponderance of the evidence standard as required by law. See .e.g. State v. Cervantes-Pavon,
426 8.C. 442, 827 S.E.2d 564 (2019).” The standard of proof under the immunity statute is
preponderance ofti1e evidence standard. State v. Duncan, 392 8.C. 404, 411, 709 S.E.2d 662,
665 (2011). The case cited by the State, State v. Curry, 406 S.C. 364, 371, 752 §.E.2d 263, 266
(2013), puts forth this evidentiary standard. Though Curry was seemingly misinterpreted by the
State, the correct case was discussed by the State and the preponderance of the evidence standard
was articulated by Trial Counsel in his closing. (R. 368-71).

Though the Court denied the request for immunity, the Court seemingly did fulfill its
duties of sitting “as the fact-finder at the hearing, weigh[ing] the evidence presented, and
reach[ing] a conciusion under the Act.” State v. Cervantes-Pavon, 426 5.C, 442, 431, 8§27 S8.5.2d
564, 569 (2019). Specifically, the Court stated:

The evidence is as [ viewed it is that the slap which was admitted by Mr. Wallace

was not of the nature that Mr, Moore should have believed he was gmng to hwe, o

to take action to prevent death or great bodily injury. As a matter of fatt, my Lo

review of the tape once the slap occurred, Mr, Moore appeared to becomc the : © 1"

aggressor in this situation. The individual who he said was choking hlm dld not., .t

appear to be choking him, but rather was having quite a str uggle to pul] Mi S
Moore off of Mr. Wallace. e Lo

R .
(e _ R
R b

(R. 380). TN

After reviewing the evidence, the Court determined that Applicant was the aggressor in
the situation, Thus, even if the incorrect standard was applied, re-analyzing the case through the
preponderance of the evidence standard would not change the Court’s conclusion. Applicant, as

the perceived aggressor, would have been denied immunity regardless of the standard uscd.

Thus, no prejudice has been established and relief is denied on this ground as well.
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Failure fo Object to Immunity Hearing Findings

Applicant claims Trial Counsel was ineffective for failure to object to the Trial Court’s
failure to make full and complete findings of fact and conclusions of law for the elements of self-
defense as applied under a claim pursuant to the Protection of Persons and Property Act. “[T]he
trial court must necessarily consider the elements of self-defense in determining a defendant’s
entitlement to the Act’s immunity. This includes all elemenis of sel[-defense, save the duty to
retreat.” State v, Curry, 406 8.C. 364, 371, 752 S.15.2d 263, 2606 (2013). Though determining
each element was analyzed by the Court when conducting appeliate or post-conviction review
and would have been made simpler if conducted explicitly on the record, this requirement was
not clarified until several years after the immunity hearing was conducted. State v. Glenn, 429
S.C. 108, 123, 838 S.2.2d 491, 499 (2019) (finding that the circuit court should at [east make

specific findings on the elements on the record).; see also Thornes v. State, 310 8.C. 306, 310,

[ res ey
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426 S.E.2d 764, 766 (1993) (“The relevant time frame for analysis is when the alleged™= 0T
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However, much like in Glenn, the Court’s finding that the elements pf self-defgnse coﬁ;'ugb‘%
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inferred from the finding of fact and conclusions of law stated on the record. Specifically, the
Court explicitly found Applicant failed to meet the third element of self-defense when the Court
found that the slap the victim gave Applicant “was not of the nature that Mr. Moore should have
believed he was going to have to take action to prevent death or great bodily injury.”
Additionally, the Court found that after the slap, Applicant became the aggressor in the situation,

indicating the stabbing was not unavoidable and Applicant was at least partially responsible for

escalating the situation and, thereby, bringing on the difficulty. Thus, the Court’s failure to
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address each element of self-defense specifically did not impact his conclusion reached when
denying immunity.

Additionally, there has been no showing that failure to make specific findings impacted
appellate court proceedings. Specifically, in the Court of Appeals’ order, the court did not find
that the issue of immunity was not properly preserved for appellate review. Rather, it simply
chose to affirm the findings of the lower court. Accordingly, there has been no showing that any
failure to make specific findings of fact and conclusions of law in any way impacted Applicant’s

success on direct appeal. Thus, because this Court declines to find any error on the part of rial

Counsel that impacted circuit or appellate court proceedings concerning the denial of jymunity, =
=k -]

no prejudice is found, and relief denied accordingly. - % A ' "g
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Applicant alleges Trial Counsel was ineffective for failure (o request Iq_ssegf—silghlclcg};;gi'y T
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instructions for assault and battery of a high and aggravated nature and first-degree bﬁélari{gg Ei%.

Concerning deficiency, Counsel must articulate a valid reason for employing a certain strategy,
which is measured under an objective standard of reasonableness. Roseboro v, State, 317 8.C.
2072294, 454 S.E.2d 312, 313 (1992). Counsel is not ineffective for failing to request a lesser
included offense jury instruction when there is no evidence that the defendant committed the
lesser, as opposed to the greater offense. Bozeman v. State, 307 S.C. 172, 176, 414 S.E.2d 144,
146 (1992).

In determining whether a defendant was prejudiced by improper jury instructions, the
court must find that, viewing the charge in its entirety and not in isolation, there is a reasonable
likelihood that the jury applied the improper instruction in a way that violates the Constitution.

Battle v, State, 382 S.C. 197, 203, 675 S.E.2d 736, 740 (2009). The law to be charged must be
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determined from the evidence presented at trial, State v. Knoten, 347 5.C. 296, 302, 555 S.E.2d
391, 394 (2001).

Trial Counsel credibly testified that he discussed the decision to request a lesser-included
instruction with Applicant, but Applicant decided he did not want the instruction because he was
convinced he could not be found guilty of attempted murder. Trial Counsel seemingly believed
that this was a sound strategy as well, stating that he thought the wrong decision was reached and
he thought the State did not present enough evidence for an attempted murder conviction. Faiiure
to request this instruction was a reasonable strategy on the part of Trial Counsel and correlated
with Applicant’s request from him. Accordingly, deficiency is not found. The fact that there is no
deficiency, combined with the fact that no evidence was shown at the evidentiary hearing

indicating that the results of the proceeding would have been different had Counsel requested a

[ O
lesser-included instruction, leads this Court to decline to [ind prejudice as well. Acwl q'mgly,m
NP , : . oa
relief is denied on this ground. e g 5
— m
e co 5 =
Failure to Request Specific Intent Instruction/Object to General Intent Inst: mi Jan 9 3
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Applicant aileges Counsel was ineffective for failing to request specsﬁc mlenl ]Luy ho a
(23
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instructions and failure to object to the trial court’s failure to give the specific intent towfu!l
instruction to the jury at trial. Applicant argued that there was no clear statement from the trial
court that there must be a specific intent to kill, which is required pursuant to State v. King, 422
S.C.47,810S.E.2d 18 (2017).

Attempted muzder is defined by statute as: “A person who, with intent to kiil, attempts to
kill another person with malice aforethought, either expressed or implied[.]” S.C. Code Ann. §

16-3-29. In 2017, the Supreme Court decided King, 422 S.C. at 56-57, 810 S.E.2d at 23 (2017),

aff'g as modified State v. King, 412 S.C. 403, 772 S.E,2d 189 (Ct. App. 2015), and found “[Tlhe
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Legislature intended to tequire the State to prove specific intent to commit murder as an element
of attempted murder...."” Attempted murder is a specific-intent crime, which requires that “the
defendant consciously intended the completion of acts comprising the [attempted] offense.” State
v. King, 422 S.C. 47,57, 810 S.E.2d 18, 23 (2017) (quoting State v. Sutfon, 340 5.C. 393, 397,
532 S.E.2d 283, 285 (2000)). “Attempted murder can be committed only when the accused’s acts
are accompanied by express malice, malice in fact.” Id. at 56, 810 S.E.2d at 22 (quoting Keys v.
State, 104 Nev. 736, 740, 766 P.2d 270, 273 (1988)). “Express malice is the ‘deliberate intention
unlawfully’ to kill a human.” fd.

When analyzing the prejudicial effect of erroneous jury instructions, the Supreme Court
has “often applied harmless-error analysis to cases involving improper instructions.” Neder v.
United States, 527 U.S. 1, 9 (1999); see United States v. Brown, 202 F.3d 691, 699 (4th Cir,
2000) (“[W]e join our sister circuits in holding that . . . [erroneous jury instructions are] subject
to harmless error analysis.”). Whether or not the error was harmless is a fact-intensive inquiry.
State v. Jeffries, 316 8.C. 13, 22, 446 S.E.2d 427, 432 (1994) (“We must review the facts the jury
heard and weigh those facts against the erroneous jury charge to determine what effect, if any, it
had on the verdict.”) (citations omitted). When considering whether an error with respect to a
jury instruction was harmless, courts must “determine beyond a reasonable doubt that the error
complained of did not contribute to the verdict.” Stare v. Kerr, 330 S.C. 132, 144, 498 5.15.2d

212,218 (Ct. App. 1998). This is determined based on all of the eviden%é presentéd to tﬁ_é(r:fury.
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64, 810 S.E.2d 18, 27 (2017). This Court conducted a harmless error analysis regarding the
erroneous jury instruction and held “Officer Butler’s inadmissible testimony as to the number of
shots King fired affected the jury’s verdict on attempted murder, and we cannot say that either
the admission of the evidence or the erroneous jury charge are harmless beyond a reasonable
doubt.” Siate v. King, 412 S.C. 403, 417,772 S.E.2d 189, 198 (Ct, App. 2015).

Trial Counsel credibly testified that he believed King was not decided at the time of trial?
Trial Counsel should not be found deficient for failing to anticipate subsequent changes in the
taw. Accordingly, Trial Counsel should not be ineffective for failing to request a specific intent
instruction or for failure to object to a general intent instruction.

However, even if this Court were to find deficiency, no prejudice has been established,
As Trial Counsel testified, the central issue before the jury was never whether Applicant
consciously intended to inflict the harm he did, Rather, the issue before the jury was whether that
specific intent was born out of maliciousness against the victim or out of an honest belief the act
was needed in self-defense. Trial Counse! also credibly testified that the defense used at trial
never indicated that the act could have been committed out of recklessness or negligence. See
State v. Kinard, 373 8.C. 500, 504, 646 S.E.2d 168, 169 (Ct. App. 2007) (quoting BLACK’S
LAW DICTIONARY (7th ed. 1999) (““General intent” is defiled as ‘the state of mind required

[ ]
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5 Applicant relies on King in support of this allegation. However, the Suplcme Comt g Hem n
in King was filed Octobea 2017, after Applicant’s trial in April 2016. Impmt'mily, the; miexragt .
lens for analysis is “counsel’s pcmpu.hve at the time” of trial, Strickland, 466 U.S. at 6897 see
also Thornes, 310 S.C. at 310, 426 S.E.2d at 766 (“The relevant time frame for analysts 1sf‘\fﬁen
the alleged ineffectiveness occurred, not several years later when a witness modifies her original
statements.”). Further, atlorneys are not required “to anticipate or discover changes in the law, or
facts which did not c\mt at the time of the trial.” Thornes, 310 S.C. at 309-10, 426 5.E.2d at

765.
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takes the form of recklessness . . . or negligence.’”). Accordingly, even if this Court were to
presume deficiency, any errors in the jury instructions were harmless and, thus, non-prejudicial.
Accordingly, relief is denied on these grounds.
Medical Records/Photographs

Applicant claims Trial Counsel was ineffective for failure to present Applicant’s medical
records and photographs of injuries incurred in the incident at trial. Whether failure to assert a
defense constitutes deficient performance ultimately hinges on whether failure to explore the
decision was a strategic decision. Strickland, 466 U.S. at 680. If there is only one line of defense,
counsel must conduct a “reasonably substantial investigation” into that line of defense. /d.
(quoting Washington v. Strickland, 693 F.2d at 1252), However, if there are several lines of
defense, counsel may still be effective even if every single line is not explored. Jd. “[W]hen
counsel's assumptions are reasonable given the totality of the circumstances and when counsel's
strategy tepresents a reasonable choice based upon those assumptions, counsel need not
investigate lnes of defense that he has chosen not to employ at trial.” /d, at 681 Id. (quoting
Washington v. Strickland, 693 ¥.2d at 1255). Further, “[wlhen counsel focuses on some issues to
the exclusion of others, there is a strong presumption that he [or she] did so for tactical reasons

rather than through sheer neglect.” Yarborough, 540 U.S. at 5 (eiting Strickland, 466 U.S. at
B oen
690). Peeo P mm
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Regarding failure (o alert the Applicant of a defense specifically, TualCounsé}mﬁ %ot
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be found ineffective if there was inadequate cvidence to support the defen,_s;é‘,:;-_i.f;tl“;e dqﬁcnség (E?td ¢
not exist at the time of trial, or another avenue of defense existed. See Mc(:z;zy v, Stf;(z;, 3%?(%8_(;*
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557, 455 S.E.2d 686 (1995) (stating that failure to state an entrapment defense was not o7

ineffective when the applicant denied any wrongdoing); drnette v. State, 306 S.C. 556, 413
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S.E.2d 803 (1992) (stating that failing to inform of a defense was not ineffective when there was
no evidence at trial that supported the defense); Robinson v. State, 308 S.C. 361, 417 S.E.2d 361,
417 8.E.2d 88 (1992) (stating that Counsel was not ineffective when failing to state a defense
that was not recognized by the Court until six years later and was just recently acknowledged by
the scientific community).

Triai Counsel acted reasonably in deciding to elicit testimony about the fight through
cross-examination and credibly testified that he did not introduce this documentation, at least in
part because he did not think it would make a difference at trial. At the immunity hearing,
testimony was elicited from Applicant about how the victim slapped him, grabbed him by the
hair, and pushed him to the ground. (R. 267). Applicant also testified that his hair was ripped out
of his head and how he went to the doctor, showing signs of concussion and had swelling around
his neck. (R. 285-86). At trial, testimony was elicited about how the fight was mutual, how

Applicant was slapped by the victim, how the victim carried Applicant to the ground, and how
Applicant claimed he was the victim. (R. 41-42, 56, 61, 64, 67-68, 78, 87, 103, 105-06, 109, 125,
136-37, 160), This Court finds admission of medical records would have been largely duplicative
with the testimonies elicited and evidence presented at both hearings and would not have
changed the results of the proceedings. Trial Counsel scemingly understood this when he elected
not to pursue this line of defense at trial, Counsel is not required fo pursue every avenue of
defense possible, but to make reasonable decisions when identifying and pursuing lines of
defense. Trial Counsel did this and is not found deficient. Additionally, because the records

would not have made a difference at trial, prejudice has not been established. Accordingly, relief
o0

is denied on this ground. S
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Fuailure to Use 0472014 Incident Report

Applicant claims Trial Counsel was ineffective for failure to introduce the incident report
at the immunity hearing and trial to show Applicant was allegedly attacked by several assailants,
including the victim. However, Applicant testified at the immunity hearing that he thought the
intervener was choking him from behind. (R. 267-70, 287). Admission of the incident report
would have been duplicative. Additionally, Trial Counsel credibly testified that he did not enter
this report at the immunity hearing because he thought the best evidence on this point was
Applicant’s testimony. This was a reasonable strategy on the part of Trial Counsel and, thus, was
not deficient on this ground.

Concerning admission of report at trial, testimony was elicited indicating Applicant
claimed he was attacked and was the victim in the situation. The incident report would have been
largely duplicative at trial, which seemingly factored into Trial Counsel’s decision-making.
Thus, Trial Counsel was not deficient. Additionally, Trial Counsel credibly testified that he did
not think the incident report would have made an impact at trial. This Court agrees, Accordingly,
this Court declines to find prejudice and denies relief on this ground.

Faiture to Object to Legal Opinion Re: Deadly Force

Applicant alleges “Trial Counsel failed to object during the immunity hearing when the
State elicited legal opinion testimony From a lay witness striking at the heart of the ultimate issue
of self-defense by asking, ¢, . . at any time did you do anything that would cause [Applicant] to
use deadly force against you?’” Trial Counsel testified that he believed the witness was able to

testify to this issue and that this testimony was not objectionable. Trial Counsel is not expected
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the immunity hearing. This is particulatly true, given the fact that this question was asked in a
series of other similar questions concerning whether the victim had a weapon or punched
Applicant repeatediy, (R. 315). Any sustained objection likely would have led to the prosecutor
rephrasing their question and, in doing so, eliciting the same response. Thus, this testimony
concerning deadly force is largely duplicative, Thus, this Court finds that the requisite showing
of prejudice has not been made and, accordingly, denies relief on this ground.
Failure fo Object to Legal Opinion Re: Mutual Combat

Applicant alleges Trial Counsel failed to object during the immunity hearing when the
State elicited legal opinion testimony from a lay witness striking at the heart of the ultimate issue
of self-defense by asking il Applicant was involved in ‘what we call mutual combat?’” At trial,
the State followed the question up with “In other words, both of you were tussling?” (R. 42).
Bven if the initial question was a legal queslion, it was immediately rectified by the follow up
guestion. The follow up question was not objectionable, and Trial Counsel is not found deficient
for failing to launch objections at non-objectionable questions. Even if Trial Counsel was
deficient, there is no showing this impacted the Court’s decision at the immunity hearing.
Accordingly, relief is denied on this ground.

Move fo Sequester

Applicant alleges “Counsel failed to move to sequester any of the witnesses for either

immunity hearing or trial where the State repeatediy referred to prior witness testimony when

questioning later witnesses.” Trial Counsel testified that sequestlatxon is automatic in o s
A s :1: ;;l o
Chesterfield County trials, The prosecutor credibly testified that Tual Counsel Was Lit‘pt correctih
; S ihNe) - )
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or would have impacted the trial proceedings. Applicant has failed to show how this failure on
the part of Trial Counsel impacted trial proceedings. Thus, no prejudice for any failure to move
to sequester has been shown. Accordingly, relief is denied on this ground,
Failure to Obifain Audio Recording from Prior Civil Action

Applicant alleges that Trial Counsel was ineffective for failure to obtain audio recordings
from the prior civil action. Trial Counsel credibly testified that he investigated this and
discovered there was no written record or recording of the Magistrate’s Court matter concerning
the property damage. Thus, Trial Counsel was not deficient for failure to obtain something he
investigated and was informed did not exist. Further, this audio recording was not provided to
this Court, nor has anything beyond mere speculation about how the results of the proceedings
would have been different had the recording been obtained. This is particularly true, given that
many details concerning the prior incident were elicited from the victim at the hearing. (R. 46-
48, 51-54). Accordingly, no prejudice has been found and relief is denied on this ground,

Batson Motion

Applicant alleges Counsel was ineffective for failing “to quash the jury pursuant to
Batson where the State utilized four (4) of its five (5) statutory strikes to strike white males from
the petit jury.” “The Equal Protection Clause of the Fourleenth Amendment to the United States
Constitution prohibits the striking of a venire person on the basis of race or gender.” State v.
Shuler, 344 §.C. 604, 615, 545 $,E.2d 805, 810 (2001). “The purposes of Batson and its progeny

are to protect the defendant's right to a fair trial by a jury of the defendant's peers, protect each
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venire person's right not to be excluded from jury service for dlscunnnatory Le'lsons af%*mi %g
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88, 90 {1999) (internal citations omitted). “When one party strikes a member of a cognizable
racial group or gender, the trial court must hold a Barson hearing if the opposing party requests
one.” Shuler, 344 8.C. at 615, 545 S.E.2d at 810.

In Purkett v. Elem, 514 U.S, 765, 767(1995), the Supreme Court of the United States
explained the proper procedure for a Batson hearing as follows:

Under our Bafson jurisprudence, once the opponent of a peremptory challenge has

made out a prima facie case of racial discrimination (step one), the burden of

production shifts to the proponent of the strike to come forward with a race-

neutral explanation (step two). If a race-neutral explanation is tendered, the trial

court must then decide (step three) whether the opponent of the strike has proved

purposeful racial discrimination.

514 U.S. at 767.

Step two of this process does not demand an explanation that is persuasive or even
plausible. Stare v. Cochran, 369 S.C. 308, 314, 631 S.E.2d 294, 298 (Ct. App. 2006) (quoting
Purkett, 514 U.S. at 767-68). In step two, “the proponent of the strike does not carry ‘any burden
of presenting reasonably specific, legitimate explanations for the strikes.”” /d. {internal citations
omitted). “Therefore, ‘{ulnless a discriminatory intent is inherent’ in the explanation provided by
the proponent of the strike, ‘the reason offered will be deemed race neutral” and the trial count
must proceed to the third step of the Batson process.” Id. (quoting Purketi, 514 U.S. at 768).

“At step three, the opponent of the strike must show the reason offered, though facially
race-neutral, was actually mere pretext to engage in purposeful racial discrimination.” Cochran,

369 8.C. at 315, 631 S.E.2d at 298 (internal citation omitted). “The burden of persuading the

court that a Batson violation has occurred remains at all times on the opponent of the strike.”

* ey Q 02
Haigler, 334 S.C. at 629, 515 S.E.2d at 91, “This burden is generally establis[;‘ed by shogﬁmgé%, E
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L . g,
D o5 S =
631 S.15.2d at 298. However, the uneven application of a neutral reason does not qutosllatlczllgzﬂ
e i ' 'O
o
= U

Page 34 o 42

»

v A0y wildl W

-
T

-
A

sy



result in a finding of invidious discrimination if the strike's proponent provides a race or gender
neutral explanation for the inconsistency. State v. Kelley, 319 S.C. 173, 460 S.E.2d 368 (1995)
(finding the State provided a racially neutral explanation for why the solicitor did not strike a
juror with similar characteristics to one previously stricken); see Purkets, 514 U.S. at 768,
(during step three, “persuasiveness of the justification becomes relevanl.”); see also Stale v.
Geddis, 313 8.C. 37, 437 S.E.2d 31 (1993); State v. Wilder, 306 S.C. 535, 413 S.E.2d 323
(1991).

The ultimate question which the trial court resolves under the third step is whether the
movant has met his burden in demonstrating purposeful discrimination. State v. Casey, 325 S.C.
447, 454 481 S.E.2d 169, 173 (Ct. App. 1997) (internal citations omitted). The trial court’s
determination is dependent on whether minimum quantum of evidence has been produced that
facially neutral explanation for peremptory strike was mere pretext, as ruling turns on
examination of totality of facts and circumstances in record, including credibility and demeanor
of strike's proponent and plausibility of neutral but otherwise unpersuasive reason. /d. The trial
court’s finding of purposeful discrimination rests on its evaluation of demeanor and credibility.
Edwards, 384 S.C. at 509, 682 S.E.2d at 823, “Often the demeanor of the challenged attorney
will be the best and only evidence of discrimination, and an ‘evaluation of the [attorney’s] mind
lies peculiarly within a trial {court’s] province.” Jd. (quoting Hernandez v. New York, 500 U.S.
352, 365 (1991)). The trial court must often base its decision on credibility determinations, and
its rulings on discrimination are accorded great deference on appeal. Stare v. Casey, 325 3.C.

447, 454, 481 S.E.2d 169, 173 (Ct. App. 1997) (citing State v. Green, 306 5. C 94, 409 S E2d
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given great deference on appeal)). However, where the trial cowrt's findings are not supported by
evidence in the record, such findings will be overturned. Casey, 325 8.C. at 454, 481 S.E.2d at
173 (citing Siate v. Grate, 310 8.C. 240, 423 S.E.2d 119 (1991)). When the opponent of the
strike proves the proponent of the strike practiced purposeful racial discrimination, the trial court
must quash the entire jury panel and initiate another jury Seiection de novo.” Cochran, 369 5.C.
at 315, 631 S.E.2d at 298.

This Court finds Trial Counsel was not ineffective on this ground. Trial Counsel credibly
testified that he did not see a Barson issue with the striking of white men. Counsel is not
deficient for failure to make a frivolous strike or motion. Additionally, the prosecutor in this case
credibly testified thal there were race-neutral reasons behind why certain jurors were struck by
the State and provided the exacl reasons why each juror was struck. Thus, even if Counsel did
make a Batson motion, it would not have been successful. Accordingly, relief is denied on this
ground.

Failure to Object to Medical Opinion Testimony

Applicant alleges “Counsel failed to object to Rules 701 and 702, SCRE, or Ford v.
Watson, to medical opinion testimony by the EMS technician regarding medical signs and
appearances of shock, as weil as whether certain wounds were consistent with those needing
advanced life support where the State never offered the witness as an expett in the field, no voir
dire of the witness was performed, and the trial judge made no findings qualifying the withess as
an expert required under his gatekeeping role.”

At trial, the EMS technician stated “the patient appear|ed] to be sweating and pale at that
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into shock.

Trial Counsel credibly testified that he thought this witness, as an EMS worker, was able
to testify on this basis and the line of questioning was not objectionable, Trial Counsel is not
required to make frivolous objections, especially if he perceives the content to be non-
objectionable, Further, Trial Counsel’s defense at trial was not that the victim was not seriously
injured, but that Applicant caused those injuries in self-defense. Thus, there was no reason to
object, even if it was objectionable. Further, no prejudice is found, because there has been no
showing that had Trial Counsel objected, the results of the trial proceedings would have been
different. Accordingly, relief is denied on this ground.

Failure to Object to Opinion Testimony re: Crime Scene Reconstruction

Applicant alleges “Counsel failed to object under Rules 701 and 702, SCRE, and Stare v.
Eilis, 345 S.C. 175, 547 S.15.2d 490 (2001) to opinion testimony of Sgt. Hutchinson regarding
crime scene reconstruction where the State gave leading questions suggesting specifically where
in McCormick’s Grocery the fight started based upon location of blood on the floor.” Trial
Counsel is by no means required to make every single potential objection at trial, no matter how
frivolous or unimportant. An objection to this testimony would have been frivolous and, even if
it was sustained, likely would have led the prosecutor to asking a similar question that was not

objectionable. Additionally, there is no evidence of prejudice based upon this this allegation, nor

any indication that the result of trial in any way hinged on this line of questioning. Thus, relief is

denied on this ground. o 2 oo
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who was the victim in this case?’ to which he answered, ‘In my opinion, would be M.
Wallace.”” Trial Counse! credibly testified that he thought the officer was able to offer his
opinion on this matter and that this line of questioning likely was not objectionabie. Additionally,
this Court finds that the jury likely presumed that was the officer’s conclusion, given the fact that
the victim was airlifted to Charlotte for medical attention and that Applicant was arrested,
charged, and subsequently proceeded to trial on an attempted murder charge. Thus, objecting to
this likely would have drawn even more attention to the issue which Trial Counsel probably
wanted to avoid, strategically speaking, Additionally, even if the objection was sustained, this
objection most likely would not have changed the results of the proceedings. Thus, Respondent
contends Applicant has not met his burden of proof on this claim and, consequently, relicf should
be denied on this ground.
Fuilure to Object to Opinion Testimony re: Who Victim would be in Similar Situation

Applicant alleges “Counsel failed to object under Rule 701 and 702 to Inv. Tim Perry’s
testimony on redirect examination when the State elicited opinion testimony on whether person
in a given scenatrio would be deemed a ‘victim,” where the facts were similar to the present case,
where Inv, Perry was not qualified as an expert witness, and where the opinion testimony
touched on the ultimate issue in the case.” As analyzed above, Trial Counsel credibly testified
that he did not think this was objectionable. Additionally, this Court finds that the jury likely
presumed that was the officer’s conclusion, given the fact that the victim was airlifted to
Charlotte for medical attention and that Applicant was arrested, charged, and subsequently

proceeded to {rial on an attempted murder charge. Thus, objecting to this likely would have
¢
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have changed the results of the proceedings. If sustained, the objection likely would have caused
the prosecutor to rephrase their question, eliciting a similar response. Thus, Respondent contends
Applicant has not met his burden of proof on this claim and, consequently, relief should be
denied on this ground.
Failure to Object to Victim’s Medical Condition

Applicant claims Counsel was ineffective for failure to object to the victim’s medical
condition, Counsel credibly testified that he did not think this was objectionable. Additionally,
this evidence was not contested by the defense, so there was no strategic reason to object.
Specifically, the defense did not contest that a fight occurred, and the victim lefi the fight in such
a precarious situation that he needed serious medical intervention. Instead, the defense was that
Applicant inflicted such serious injuries on the victim because he was acting in self-defense.
Accordingly, there was no strategic reason to object to this line of questioning, Thus, Trial
Counsel was not deficient on this ground. Additionally, there has been no showing that an
objection would have been sustained, that this testimony would not have come in through other
means, and that it would have made an impact at trial. Thus, no prejudice has been shown.
Accordingly, relief is denied on this ground.

Ineffective Assistance of Appellate Counsel

A defendant is constitutionally entitled to effective assistance of appellate counsel. Evitrs
v, Lucey, 469 U.8. 387 (1985). “Generally, in analyzing a claim of ineffective assistance of
appellate counsel, this Court applies the Strickland test just as it would when analyzing a claim

of ineffective assistance of (rial counsel, Bennett v. State, 383 S.C. 303, 309 680 S.E. 2£l) 273,276
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v. Stare, 354 S.C. 431, 581 S.E.2d 834 (2003); Thrift v. State, 302 S.C. 535, 537,397 5.15.2d 523,
525 (1990).

Appellate counsel has a professional duty to choose among potential issues according to
their merit. Jones v. Barnes, 463 U.S. 745 (1983). Where the strategic decision to exclude certain
issues on appeal is based on reasonable professional judgment, the failure to appeal all trial
errors is not ineffective assistance of counsel. Tisdale v. State, 357 S.C. 474, 476, 594 S.E.2d
166, 167 (2004) (quoting Jones v. Barnes, 463 U.S. 745, 754 (1983) (“For judges to second-
guess reasonable professional judgments and impose on . . . counsel a duty to raise every
‘colorable’ claim suggested by a client would disserve the very goal of vigorous and effective
advocacy....”)).

When a claim of ineffective assistance of counsel is based upon neglecting to file a
merits-based brief, Applicant must show that appetlate counsel unreasonably failed to discover
non-frivolous issues and file a merits brief raising them, and a reasonable probability that, but for
his counsel’s unreasonable failure to file a merits brief, he or she would have prevailed on his
appeal. Smith v. Robbins, 528 U.S. 259, 285 (2000). Applicant must show that a reasonably
competent attorney would have found one non-frivolous issue warranting a merits brief, and that
the issue identified would have won on appeal. Id. at 288.

Petition for Rehearing

Applicant’s allegation that Appeilate Counsel was ineffective for failure to petition for
rehearing is without merit. Appellate Counsel credibly testified that she discussed a petition for
rehearing with Applicant, but Applicant informed Appellate Counsel that he did not want to

pursue a pelition for rehearing. Instead, Appellate Counsel credibly testified that Appligant 5 ¢
£ = Xk

. O gm
- . - : PR i
wanted to end his direct appeal, so he could file a post-conviction relief application as soon gs7,
Crennos o

. o Ti

' - o5& f
SE f\%@\ <.
AR s ¢ 1
Page 40 Oi 42 k o 0 "

p a
s ~o .2'-;"”
®© 8o

fthJ witdl ¥




possibie, Counsel cannot be found deficient for listening to her client and pursuing the option he

has chosen after being informed of his options. Additionally, there has been no showing that a
petition for rehearing would have been successful and, accordingly, Applicant has not met his
prejudice prong either. Accordingly, relief is denied on this ground.

Evidehtimy Standard Given at Immunity Hearing
Applicant claims Appeliate Counsel was ineffective for failure to raise and argue the
issue of Trial Court applying an incorrect evidentiary standard. Appellate Counsel credibly
lestified that she did not think the Court potentially using the incorrect evidentiary standard was
preserved on appeal, Nonetheless, she testified that she argued the correct standard throughout
her briefs and that she relied heavily on the immunity hearing and triaf transcripts in doing so.
This Court finds Appellate Counsel was not deficient for effectively raising the issue but
deciding to do so in a way she perceived was better preserved on appeal and stood a greater
chance of success on appeal, Additionally, no prejudice is found because Applicant has not
shown that this issue would have prevailed on appeal based upon this issue. Thus, relief is denied
on this ground.
Self-Defense Findings
Applicant claims Appellate Counsel was ineffective for failure to raise and argue the

immunity hearing Court’s failure to make (ull and complete findings of fact and conclusions of
law for the elements of self-defense. However, Appellate Counscl’s primary argument on appeal
was that the cireuit court incorrectly found Applicant failed to meet the elements of self-defense.

Thus, the issue Applicant claims Appellate Counsel should have raised was effectively gaise{_c)i on
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argument she decided (o raise was the better issue. Additionatly, there has been no showing that
this issue Applicant claims he wanted raised would have likely prevailed on appeal. Accordingly,
this Court declines to find prejudice. Thus, relief is denied on this ground.

Conclusion

Based on all the foregoing, this Court finds and concludes that Applicant has not
established any constitutional violations or deprivations that would require this Court to grant his
application. Therefore, this PCR application must be denied and dismissed with prejudice.

This Court notifies the Applicant that he must file and serve a notice of appeal within
thirty days of receipt by counsel of the judgment entry’s wrilten notice to secure appropriate
appellate review, See Rule 203, SCACR. Pursuant to Austin v. State, 305 S.C. 453,409 S.E.2d
395 (1991), an Applicant has the right to appellate counsel’s assistance in seeking review of the
denial of PCR., Rule 71.1(g), SCRCP provides that if the Applicant wishes to seek appellate
review, PCR counsel must serve and file a notice of appeal on Applicant’s behalf. Your attention
is directed to South Carolina Appellate Court Rule 243 for appropriate appellate procedures.

IT IS THEREFORE ORDERED:

1. The PCR application be denied and dismissed with prejudice; and
2. Applicant be remanded to the custody of Respondent.

AND IT IS SO ORDERED this § ! day of XUV\A%/
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STATE OF SOUTH CAROLINA
COUNTY OF CHESTERFIELD
IN THE COURT OF COMMON PLEAS

Gary Moore #367744 Applicant,

State of South Carolina, Respondent.

CERTIFICATE OF SERVICE

The undersigned hereby certifies that a true copy of the Filed Order of Dismissal has
been served upon applicant’s counsel by mailing one copy in the United States mail, postage
prepaid, addressed to:

Mr. Dayne C. Phillips, Esquire.
Price Benowitz LLP

1614 Taylor Street Suite D
Columbia, SC 29201

e 0

Summer Etheredge Q e
Legal Assistant for Respondent

This 21% day of July 2022.

SWORN to before me this 215 day of July 2022.
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ofary Public for South Carolipa. SN TR Bt

My Commission Expires:&‘)ﬂ{")oal E%:’,_ “?,:_RP %
AV 5

SO
)\
A\

IR

L



STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS

COUNTY OF CHESTERFIELD ) FOR THE FOURTH JUDICIAL CIRCUIT
)
Gary Moore, #367744, ) CASE NO. 2020-CP-13-090
)
Applicant, )
)
V. ) ORDER DENYING APPLICANT'S
) MOTION PURSUANT TO
State of South Carolina, ) RULE 59(e), SCRCP
)
Respondent. )
)

This matter comes before the Court by way of Gary Moore's (Applicant) Motion to Alter
or Amend Pursuant to Rule 59(¢), SCRCP, filed August 3, 2022, asking this Court to alter or
amend its Order of Dismissal denying Applicant's application for post-conviction relief.

PROCEDURAL HISTORY

Applicant is presently confined in the South Carolina Department of Corrections pursuant
to orders of commitment from the Chesterfield County Clerk of Court. During its April 2016 term,
the Chesterfield County Grand Jury indicted Applicant for attempted murder (2015-GS-13-0398).
Applicant was represented by Larry W. Knox, Esquire. Mary Thomas Johnson-Lee and Kenard
Redmond, Esquires, of the Fourth Circuit Solicitor's Office, prosecuted the case. On April 5-6,
2016, Applicant appeared before the Honorable Paul M. Burch, circuit court judge, and a jury. On
April 6, 2016, Applicant was found guilty as indicted, and Judge Burch sentenced Applicant to
eighteen years' imprisonment on April 11, 2016.

Applicant timely filed a notice of appeal on April 14, 2016. Tricia A. Blanchette, Esquire,

perfected Applicant's appeal. The South Carolina Court of Appeals affirmed the conviction and

sentence by unpublished opinion. State v. Moore, 2019-UP-234 (Ct. App. filed June 26, 2019).

The Remittitur was returned to the circuit court on July 15, 2019.
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CURRENT ACTION

On January 27, 2020, Applicant filed an application for post-conviction relief in which he
alleged he was being held in custody unlawfully for the following reasons:

1. "Trial Counsel denied Applicant's right to effective assistance of
counsel as guaranteed by the Sixth and Fourteenth Amendments
to the United States Constitution and Article 1, Sections 3 and
14 of the South Carolina Constitution. See S.C. Code 17-27-
20(A), (4) and (6). Specifically, Trial Counsel's unreasonably
deficient performance prejudiced Applicant because there is a
reasonable probability that, but for Trial Counsel's errors, the
result of the proceeding would have been different, see
Strickland v. Washington, 466 U.S. 668 (1984)."

a. "Tnal Counsel's acts or omissions of ineffective assistance
of counsel include but are not limited to the following
allegations:"

i. "Trial counsel failed to conduct a reasonable
investigation and to develop all available, relevant and
admissible or mitigating evidence in preparation of
Applicant's defense. See Wiggins v. Smith, 539 US 510
(2003)."

1. "Counsel's failure to investigate and present the
Victim's prior statements that he wanted to injure/kill
Applicant."

2. "Counsel's failure to investigate and present the 911
audio recording to discredit the credibility of the
State's witnesses and arguments."

3. "Counsel's failure to investigate and present pictures
of the knife in comparison to the body camera video
recording to discredit the credibility of the State's
witnesses and arguments."

4. "Counsel's failure to investigate whether the video
recordings admitted at trial had been altered."

5. "Counsel's failure to investigate and present
Applicant's rights under the South Carolina Victim's
Bill of Rights as a prior victim."

1i. "Trial Counsel failed to present and argue that the State
violated [] the S.C. Victim's Bill of Rights when

Applicant was a victim of a prior incident with the

Victim."

iii. "Trial Counsel failed to object to the Trial Court's
application of an incorrect evidentiary standard based

upon a misunderstanding and misapplication of State v,

Curry, 406 S.C. 364, 371,752 S.E.2d 263,266 (2013) as
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advanced by the State, rather than making findings of
fact and conclusions of law based upon the
preponderance of the evidence standard as required by
law. See .e.g. State v. Cervantes-Pavon, 426 S.C. 442,
827 S.E.2d 564 (2019).”

iv. "Trial Counsel failed to object to the Trial Court's failure
to make full and complete findings of fact and
conclusions of law for the elements of self-defense as
applied under a claim pursuant to the Protection of
Persons and Property Act.”

v. "Trial Counsel's 'trial strategy' which he conveyed to the
Trial Court and Applicant during trial, to not seek jury
instructions for the lesser-included offenses of Assault
and Battery of a High and Aggravated Nature, and
especially First Degree Assault and Battery, was
objectively unreasonable given the facts and
circumstances of the case. See Roseboro v. State, 317
S.C. 292, 294, 454 S.E.2d 312, 313 (1995) (finding
'counsel must articulate a valid reason for employing a
certain strategy to avoid a finding of ineffectiveness, and
where counsel articulates a strategy, it is measured under
an objective standard of reasonableness.'): Stacy v.
Solem, 801 F.2d 1048, 1051 (8th Cir. 1986) (finding that
'labeling counsel's actions as 'trial strategy' does not
automatically immunize an attorney's performance from
sixth amendment challenges.")"

vi. "Trial Counsel failed to request a jury instruction
regarding specific intent to kill pursuant to State v. King,
422 S.C. 47,810 S.E.2d 18 (2017)."

vii. "Trial Counsel failed to object to the Trial Court's
confusing jury instructions regarding intent where the
charged offense required the specific intent to kill, yet
where the instruction included language of far lower,
"general intent" standards such as recklessness and
criminal negligence. See e.g., State v. King, 422 S.C. 47,
810 S.E.2d 18 (2017)."

viii. "Trial Counsel failed to investigate and obtain any
medical records or photographs for diagnosis and
treatment of Applicant's injuries by either the detention
center of Applicant's personal physician where the
Applicant indicated at his immunity hearing that he was
seen by both where testifying about injuries he received
at the hands of his attacker, and where the State elicited
testimony to the contrary from an officer during
Applicant's trial. See Lounds v. State, 380 S.C. 454, 670
S.E.2d 646 (2008); McKnight v. State, 378 S.C. 33, 46,
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661 S.E.2d 354, 360 (2008); Von Dohlen v. State, 360
S.C. 598, 607, 602 S.E.2d 738, 743 (2004); Reeves v.
State, 415 S.C. 366, 782 S.E.2d 747 (Ct. App. 2015)."

ix. "Trial Counsel failed to use the Incident Report dated
04/2014 during either the immunity hearing or the trial
where Applicant was attacked not only by the 'victim'
Wallace in the present case but also by several other
assailants in concert with Wallace at this time, and where
Applicant believed the third party pulling him from
behind while he fought with Wallace in the present case
was likewise working in concert with Wallace to attack
him when showing Applicant's response to the attack
was reasonable."

x. "Trial Counsel failed to object during the immunity
hearing when the State elicited legal opinion testimony
from a lay witness striking at the heart of the ultimate
issue of self-defense by asking, ". . . at any time did you
do anything that would cause [Applicant] to use deadly
force against you?"

xi. "Trial Counsel failed to object during the immunity
hearing when the State elicited legal opinion testimony
from a lay witness striking at the heart of the ultimate
issue of self-defense by asking if Applicant was involved
in 'what we call mutual combat?""

xii. "Trial Counsel failed to move to sequester any of the
witnesses for either immunity hearing or trial where the
State repeatedly referred to prior witness testimony when
questioning later witnesses."

xiil. "Trial Counsel failed to obtain either the audio recording
from Applicant's civil summary court proceeding in
2014 against Wallace, or the booking report from
Wallace being ordered to jail by the Magistrate Judge for
attempting to assault Applicant at the hearing where
Wallace denied details of the incident at Applicant's
present trial, and where the deputy denied details of the
incident at Applicant's present trial, and where the
deputy denied any knowledge of the incident at the
present trial as well."

xiv. "Trial Counsel failed to quash the jury pursuant to
Batson where the State utilized four (4) of its five (5)
statutory strikes to strike white males from the petit
_]llry."

xv. "Trnal Counsel failed to object to Rules 701 and 702,
SCRE, or Ford v. Watson, to medical opinion testimony
by the EMS technician regarding medical signs and
appearances of shock, as well as whether certain wounds
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were consistent with those needing advanced life support
where the State never offered the witness as an expert in
the ﬁc?ld, no voir dire of the witness was performed, and
the trial judge made no findings qualifying the wit,;ness
~asan expert required under his gatekeeping role."

xvi. "Trial Counsel failed to object under Rules 701 and 702,
SCRE, and State v. Ellis, 345 S.C. 175, 547 S.E.2d 490
(2001) to opinion testimony of Sgt. Hutchinson
regarding crime scene reconstruction where the State
gave leading questions suggesting specifically where in
McCormick's Grocery the fight started based upon
location of blood on the floor."

XVil. "Tﬁgl Counsel failed to object as both leading and giving
opinion testimony on an ultimate issue in fact when Sgt.
Hutchinson was asked, 'In looking at the case as a whole,
who was the victim in this case?' to which he answered,
'In my opinion, would be Mr. Wallace."

xviii. "Trial Counsel failed to object under Rule 701 and 702
to Inv. Tim Perry's testimony on redirect examination
when the State elicited opinion testimony on whether
person in a given scenario would be deemed a 'victim,’
where the facts were similar to the present case, where
Inv. Perry was not qualified as an expert witness, and
where the opinion testimony touched on the ultimate

issue in the case."
xix. "Trial Counsel failed to object under hearsay and the
Sixth Amendment Confrontation Clause during the
immunity hearing where the State obtained testimony

from a deputy as to what an EMS technician allegedly

said about Wallace's medical condition and subsequent

airlift to a hospital in Charlotte, and where the deputy

had no first-hand Kknowledge of either.”

2. "Appellate Counsel denied Applicant's right to effective
assistance of counsel as guaranteed by the Sixth and Fourteenth

the United States Constitution and Article I,
d 14 of the South Carolina Constitution.
ppellate Counsel's unreasonably ~ deficient

performance prejudiced Applicant because there is a reasonable
probability that, but for Trial Counsel's errors, the result of the
proceeding would have been different. See Strickland V.
Washington, 466 U.S. 668 (1984); Evitts V- Lucey, 469 U.S. 38’II'
(1985); Simpkins v. State, 303 S.C. 364,401 SE.2d 142 (1991).
missions of ineffective

a. "Appellate Counsel's acts or 0 f
assistance of counsel include but are not limited to the

following allegations:'
i "Appellate Counse

Sections 3 an
Specifically, A

1 failed to file a Petition for Rehearing
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in the Court of Appeals to preserve Applicant's ability to
file a Petition for Writ of Certiorari to the Court of
Appeals in the South Carolina Supreme Court on Fhe
issues of whether the Trial Court erred in findylg
Applicant was not entitled to immunity from prosecution
under the Protection of Persons and Property Act,
whether the Trial Court erred by failing to grant
Applicant's motion for a direct verdict, and whether the
Trial Court erred in his response to a jury question."

ii. "In the event Trial Counsel properly preserved the issue
of whether the Trial Court applied the incorrect
evidentiary standard on a misunderstanding and
misapplication of State v. Curry, 406 S.C. 364,371,752
S.E.2d 263, 266 (2013) in his closing statement to the
Trial Counsel at the immunity hearing, Appellate
Counsel failed to raise and argue the issue of the Trial
Court applying an incorrect evidentiary standard, rather
than making findings of fact and law based upon the
preponderance of the evidence standard as required by
law. See, e.g., State v. Cervantes-Pavon, 426 S.C. 442,
827 S.E.2d 564 (2019).”

1ii. "In the event Trial Counsel properly preserved the issue
of whether the Trial Court failed to make full and
complete findings of fact and conclusions of law for the
elements of self-defense as applied under a claim
pursuant to the Protection of Persons and Property Act at
the immunity hearing, Appellate Counsel failed to raise
and argue this issue of the Trial Counsel's failure to make
full and complete findings of fact and conclusions of law
for the elements of self-defense."

An evidentiary hearing was held virtually via WebEx on March 14, 2022, before the
: ' Honorable Michael S. Holt. Applicant was present and represented by Dayne C, Phillips, Esquire.
Assistant Attorney General Chelsey F. Marto represented Respondent. Applicant testified on his
behalf. Trial Counsel Larry Knox, Appellate Counsel Tricia Blanchette, and Assistant Solicitor

Mary Thomas Johnson-Lee, Esquires, also testified. Following a thorough review of the record

and the testimony and evidence presented at the evidentiary hearing, Judge Holt denied Applicant's

post-conviction relief application with prejudice by Order of Dismissa] filed on July 18, 2022
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Thereafter, on August 3, 2022, Applicant filed his motion pursuant to Rule 59(e), SCRCP.
On January 22, 2024, a hearing convened before Judge Holt to hear Applicant's motion pursuant
to Rule 59(e), SCRCP.
APPLICANT'S MOTION TO ALTER OR AMEND

APPLICANI S IV S e ————

In Applicant's motion, he asks the Court to reconsider its ruling pursuant to Rule 59(¢)-
SCRCP. After careful consideration of the arguments of Counsel and review of the record, this
Court is unable to discover any material fact or principle of léw that has either been overlooked or
disregarded and further finds no error of law or fact not appropriately considered. The order of
dismissal issued by this Court contains the appropriate findings of fact and conclusions of law as

required by § 17-27-80 of the South Carolina Code of Laws and Rule 52(a) of the South Carolina

Rules of Civil procedure. Accordingly, Applicant's motion for reconsideration is DENIED.

IT IS THEREFORE ORDERED that Applicant's motion is hereby DENIED AND

DISMISSED.

AND IT IS SO ORDERED this \0\\ day of_[\WXT) C 2024,

vv, \

MRS

THE HONORABLE MICHAEL S. 1\101,

Presiding Judge
Fourth Judicial Circuit
m&moum Carolina.
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