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VII.

STATEMENT OF ISSUES ON APPEAL

Did the trial court err in admitting evidence and testimony regarding (a) an out-of-court
photograph lineup where the victim did not make a positive identification and (b) the
subsequent positive identification made by the victim at trial?

Did the trial court err in admitting a fingerprint card obtained from a New Jersey database
and testimony based on the New Jersey fingerprint card where the New Jersey fingerprint
card was not properly authenticated by the State?

Did the trial court err by allowing expert opinion testimony about the operational
capabilities of the gun found at Appellant’s residence where such testimony was not
relevant to the charges against Appellant and was needlessly cumulative and unduly
prejudicial?

Did the trial court err in allowing Appellant’s-alias “Abdul Muslim” to be included in the
indictments and at trial because the ‘alias invited undue religious prejudice against
Appellant?

Did the trial court err in admitting gruesome autopsy dissection photographs of the
victim’s internal head injuries where the 'photographs lacked probative value and were
calculated to inflame the passions of the jury?

Did the trial court err by denying Appellant’s request to remove his shackles during jury
selection?

Did the cumulative errors committed by the trial court have the effect of preventing

Appellant from receiving a fair trial, entitling Appellant to a new trial? ‘
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STATEMENT OF THE CASE

Appellant is currently serving a sentence of life in prison without the possibility of parole
plus seventy years following his convictions for murder, burglary in the first degree, armed
robbery, two counts of kidnapping, assault and battery in the first degree, pointing and presenting
a firearm, and possession by a person of an unlawful weapon having been convicted of a crime
of violence. The Richland County Grand Jury indicted Appellant on these charges.

Prior to the commencement of trial, the Honorable R. Knox McMahon conducted
evidentiary hearings on a number of issues. The case was called for trial on June 27, 2017,
before Judge McMahon. On July 3, 2017, the jury returned a verdict of guilty as to all charges.
(R. p. 420, line 2-p. 421, line 6.) The trial court sentenced Appellant to life in prison without the
possibility of parole, plus seventy years to be served consecutively and ten years to be served
concurrently. (R. p. 422, line 3-p. 423, line 14.) Appellant timely filed his notice of appeal on
July 11, 2017.

. STATEMENT OF THE FACTS

On October 11, 2015, Alice Tollison was found strangled to death in her home. (R. p.
147, line 18-p. 148, line 2.) Her eight-year old great-granddaughter, G.F., was also found at the
scene, after being tied up and left by the assailant, (R. p. 147, line 18-p. 148, line 2, p. 150, lines
6-18, p. 154, lines 15-21, p. 159, lines 22-24.)

G.F. met with Investigator Joe Clarke at the hospital that evening and gave him a
description of her assailant. (R. p. 369, line 22-p. 370, line 5.) The next day, G.F. met with
Invéstigator Clarke again at the Assessment and Resource Center, wherein she was provided a

photograph lineup in which Appellant was depicted along with five other African-American
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men. (R. p. 371, lines 3-8, State Ex. 30.) Their interaction was recorded by video. (R. p. 27,
lines 17-24, State Ex. 31.) |
The video recording reflects that when presenting the photograph lineup to G.F.,
Investigator Clarke told her that “I’m going to show you some pictures, okay. . . . I want you to
help me and see if you can see the bad man who did this to your grandmomma.” (State Ex. 31.)
G.F. referenced the photograph of Appellant by stating, ‘Number three looks kind of like him.”
(State Ex. 31.) She then commented that she “couldn’t really remember if he had facial hair or
_pot.” (State Ex. 31 .) Investigator Clarke then asked, “Okay, and you feel pretty confident about
that?” (State Ex. 31.) While G.F. responded “yes,” it is unclear whether she was affirmatively
responding to the facial hair comment or the initial remarks about photograph number three.
(State Ex. 31.) G.F. subsequently pointed to a photograph and said, “That one kind of looks like
"my janitor.” -((State Ex. 31.) Investigator Clarke then turned over the page of photpgraphs SO
-G.F. could no longer see them. (State Ex..31.) AsInvestigator Clarke left the room, G.F. asked
K _hims “You’re going to try to catch someone who looks: like that? But-it’s probably not exactly
. because ‘that isi’t exactly . .-..” '(State Ex:. 31.) She appeared to be mid-sentence when
. Investigator Clarke interrupted her, and she was not given a chance to finish her statement.
Prior to trial, the court conducted a hearing pursuant to Neil v. Biggers, 409 U.S. 188, 93
S.Ct. 375 (1972),-to determine. whether G.F.’s photograph lineup identification of -Appellant
would be admitted and glso whether G.F. would be permitted at trial to identify Appellant to the
jury as the assailant. (R. p.-17, lines 13-18, p. 117, Iines}1'2‘-1‘7.).. ‘After watching the video
recording of the lineup identification procedure, Judge McMahon ruled that these identifications
would be allowed. (R. p. 27, lines 17-24, State Ex. 31.) At trial, G.F.’s photograph lineup

identification was admitted. (R. p. 165, line 23-p. 169, line 18, p. 372, line 15-p. 372, line 2,
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State Ex. 30.) G.F. explained that during the lineup she was asked to “point out the person who
[she] -- who looked most like him,” and that she tried to choose “which one scare[d her] and
which one look[ed] like him.” (R. p. 168, line 21-p. 169, line 1.) G.F. also identified Appellant
as the assailant in the courtroom during her testimony. (R. p. 169, line 20-p. 170, line 12.)

The same day G.F. participated in the photograph lineup identification, the Richland
County Police matched certain fingerprints from the crime scene to a fingerprint card which was
attributed to Appellant from the State of New Jersey’s Automated Fingerprint Identification
System (“AFIS”) database. (R. p. 371, lines 6-19, p. 204, lines 11-19, p. 208, lines 1-10.) After
his arrest, the police fingerprinted Appellant through Livescan software. (R. p. 225, lines 8-17.)
At trial, the State presented testimony from latent print analysis expert Investigator Trisha Odom,
who conducted fingerprint analyses comparing the latent prints collected from the crime scene
and the New Jersey fingerprint card. (R. p. 197, line 25- p. 196, line 5, p. 202, lines 10-21, p.
224 lines, 1-14.) Defense counsel objected to the introduction of all fingerprint evidence because
the fingerprint card from the New Jersey database was never authenticated in accordance with
South Carolina law. (R. p. 203, line 18-p. 205, line 2.) During an in camera session, Investigator
Odom admitted that she did not know thq minjmum compliance thresholds for every state in
order to place prints into their respective databases. (R. p. 220, line 21-p. 221, line 22.)
Nevertheless, the court overruled defense counsel’s argument that the New Jersey prints had not
been authenticated and ultimately admitted the fingerprint evidence. (R. p. 243, lines 12-17.)

A search warrant was obtained following Appellant’s arrest, and a gun was found in the
home where Appellant was residing. (R. p. 314, lines 11-13, p. 314, line 25-p. 316, line 5.) At
trial, G.F. testified that the assailant had a pisto] that was “gold and rusty.” (R. p. 146, line 24-p.

147, line 14.) The State elicited detailed testimony about the recovered gun as well. Investigator
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Michael Beeler testified that the recovered gun was an unloaded “.32 caliber Smith & Wesson
handgun.” (R. p. 351, line 24-p. 352, line 3.) During his testimony, the court admitted “the
handgun . . . as well as six unfired cartridges” into evidence. (R.p. 352, lines 19-25.)
After the entry of the recovered gun into evidence and the testimony describing the gun,
Defense counsel dbjected to the subsequent testimony of Investigator David Collins, who was
offered by the State to opine on the operational capabilities of the recovered firearm. (R. p. 357,
line 23- p. 358, line 5.) The court overruled the objection, finding that whether the firearm was
“capable of expelling a projectile through explosion. . . . is an essential element of pointing and
presenting.” (R. p. 360, lines 16-22.) The court further stated that such testimony would also be
. relevant to finding whether Appellant was armed with a deadly weapon during the robbery. R.
P. 359, line 21-p. 360, line 4.) In addition to testifying about the operational capabilities of the
- recovered firearm, Investigatdr Collins testified it was “somewhat worn and thé finish [was] in
 bad condition.” (R. p. 357, lines 9-11.)
- Defense counsel also objected to the use of the alias. “Abdul Muslin” in the indictments
and at trial. (R. p. 426, line 2-p. 437, line 14, p. 441, line 11-p. 443, line 19, 'p. 444, lines 4-10, p.
446, lines 7-20, p. 447, lines 8-16, p. 3, lines 5-10, Motion to Strike, Ex. 1.) The alias was read
to the jury-pool as part of the indictments and referenced during jury veir dire. (R. p. 4, line 19- |
p. 16, line 7.) During the trial, the State presented testimony that DNA from the crime scene
matched to an “Abdul Muslim” with the. national identification number‘22068 8PA. (R. p. 378,
- line 2-p. 379, line 9.) Previous testimony indicated that Appellant’s national identification
.. number was 220688PA, and another State witness testified she knew Appellant as “Abdul.” (R.

- p. 225, lines 10-13, p. 321, line 23-p. 322, line 3.)
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Although the State presented DNA evidence at trial, defense counsel presented testimony
from Dr. Michael Spence, an expert in forensic DNA analysis, during rebuttal. (R. p. 415, lines
20-23.) Dr. Spence criticized the way in which the State’s experts amplified the DNA samples
for comparison, testifying that there was “an enormous risk . . . of cross-contamination from
defendant or victim into any of the[] evidence samples.” (R. p. 416, lines 1-21.) In other words,
because of the way the DNA samples were amplified, “there [was] no way of telling whether that
mixture [identifying Appellant’s DNA] came from the original sample [from the crime scene)
aﬁd from that place on that item or if the mixture came from a cross-contamination event.” (R.
p- 416, lines 8-15.)

STANDARD OF REVIEW

“The conduct of a criminal trial is left largely to the sound discretion of the trial judge,

who will not be reversed in the absence of a prejudicial abuse of discretion.” State v. Sheppard,

391 S.C. 415, 420, 706 S.E.2d 16, 18 (2011) (citation omitted); see. also State v. Douglas, 369

S.C. 424, 429, 632 S.E.2d 845, 847-48 (2006) (“The admission or exclusion of evidence is a
matter addressed to the sound discretion of the trial court and its ruling will not be disturbed in

the absence of a manifest abuse of discretion accompanied by probéble prejudice.”) (citations

omitted); State v. Moore, 343 S.C. 282, 288, 540 S.E.2d 445, 448 (2000) (“Generally, the
decision to admit an eyewitness identification is at the trial judge’s discretion and will not be
disturbed on appeal absent an abuse of such, or . . . prejudicial legal error.”) (citation omitted);

State v. Torres, 390 S.C. 618, 622-23, 703 S.E.2d 226, 228 (2010) (“The relevance, materiality,

and admissibility of photographs are matters within the sound discretion of the trial court and a

ruling will be disturbed only upon a showing of an abuse of discretion.”) (quoting State v,

Shuler, 353 S.C. 176, 184, 577 S.E.2d 438, 442 (2003)) (internal quotation marks omitted); and
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State v. Tucker, 320 S.C. 206, 209, 464 S.E.2d 105, 107 (1995) (“Whether a defendant is

restrained during trial is within the ﬁﬂ judge’s discretion.”).

“An abuse of discretion occurs when the conclusions of the trial court either lack
evidentiary support or are controlled by an error of law.” State v. Pagan, 369 S.C. 201, 208, 631
S.E.2d 262, 265 (2006) (citation omitted). Moreover, “[a] failure to exercise discretion amounts
to an abuse of that discretion.” State v. Hawes, 411 S.C. 188, 191, 767 S.E.2d 707, 708 (2015)
(internal quotation marks omitted) (quoting Samples v. Mitchell, 329 S.C. 105, 112, 495 S.E.2d
213, 216 (Ct. App. 1997)).

The appellate standard of review for questions of law, however, is de novo. See Catawba
Indian Tribe of S.C. v. State, 372 S.C. 519, 524, 642 S.E.2d 751, 753 (2007) (“We are free to
decide a question of law with no particular deference to the circuit court.”) (citation omitted);
see. e.8.. Moore, 343 S.C. at 288, 540 S.E.2d at 448 (“However, an eyewitness identification
which is unreliable because of suggestive line-up procedures is constitutionally inadmissible as a
matter of law.”) (citations omitted).

When a combination of errors, while individually failing to rise to the level of being
sufficiently prejudicial to warrant a new trial,! has the effect of preventing a party from receiving

a fair trial, then the party is entitled to a new trial. State v, Johnson, 334 S.C. 78, 93, 512 S.E.2d

795, 803 (1999); see also State v. Peterson, 287 S.C. 244, 245, 335 S.E.2d 800, 801 (reversing
and remanding criminal case for a new trial “[d]ue to the collective impact of numerous errors
' committed by the trial court™) overruled on Aother’ grounds by State v. Torrence, 305 S.C. 45, 406

S.E.2d 315 (overruling State v. Peterson to the extent it “require[d] i favorem vitae review”).

! Appellant contends that each argument here is sufficient to reverse; there is no insignificant
error in this record. However, if the Court feels that any issue alone does not equal reversible
error, then certainly the issues combined demonstrate prejudice and mandate a new trial.

7

Appendix_00531




ARGUMENT

I. The trial court erred in admitting evidence and testimony regarding (a) an out-of-
court photograph linenp where the victim did not make a positive identification and
(b) the subsequent positive identification made by the victim at trial

The trial court committed reversible error and violated Appellant’s rights to due process
" by admitting evidence and testimony regarding G.F.’s so-called “identification” of Appellant
during a photograph lineup and G.F’s subsequent identification of Appellant at trial. G.F. was
- presented with three opportunities to make an identification of her assailant: (1) during the initial
photograph lindup, (2) at the pre-trial hearing regarding the admissibility of the initial
| photograph lineup, and (3) at the trial itself. When presented with six pictures during the initial
phptograph lineup, G.F. indicated that the photograph of Appellant looked ‘“kind of” like her
assailant but advised that it was “not exactly” him. (State Ex.31.) At the pre-trial I;earing, GF.
" identified Apﬁéﬂant' in the courtroom as the person she saw in the photograph lineup, but she did
not iaentify Appellant as the assailant. (R. p. 46, lines 10-25.) Finally, during the trial, G.F.
testified that she was sure Appellant was her assailant. (R. p. 165, line 9-p. 170, line 25.) This
sﬁccessidn of é&ents vc‘a.u‘sed tﬁe final identification at trial to be virtually inevitable. Because the
| identification proc;adure was so unduly suggestive, unreliable, and conducive to irreparable
: misidentiﬁc;lﬁon, the initial “identification” and the subsequent identification at trial should not
ﬁave been admifted. | | o
E The Sﬁpreme Court of the United States has warned that misidentification is the “primary
evil to be avoided” in identification procedures and that it is “the likelihood of misidentification
which violates a defendant’s right to due process.” Neil, 409 U.S. at 198, 93 S.Ct. at 381-82

(c'itatio'n‘ omitted). As the South Carolina Supreme Court explained in State v. Moore, Neil v. .

8
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Biggers sets out a two-pronged inquiry to guard against the likelihood of misidentification during
out-of-court identifications: “First, ‘[a] 'court must determine whether the identification process
was unduly suggestive . . . . It next must determine whether the out-of-court identification was
nevertheless so reliable that no substantial likelihood of misidentification existed.” 343 S.C. at
287, 540 S.E.2d at 447 (citation omitted) (internal quotation marks omitted). Reliability is
determined by a totality of the circumstanceé test, in which the court considers the following
factors: “the opportunity of the witness to view the criminal at the time of the crime, the witness’
degree of attention, the accuracy of the witness’ prior description of the criminal, the level of
certainty demonstrated by the witness at the confrontation, and the length of time between the
crime and the confrontation.” Neil, 409 U.S. at 199-200, 93 S.Ct. at 382. |

Where a suggestive out-of-court identification procedure created a very substantial
. likelihood of irreparable misidentification, a subsequent in-court identification of an accused is

inadmissible. State v. Brown, 356 S.C. 496, 502-03, 589 S.E.2d 781; 784 (Ct. App. 2003)

(citations omitted). .Admission of the in-court identification under such circumstances is a

. constitutional _érror. See Thompson v. Leeke, 756 F.2d 314, 317 (4th Cir. 1985) (issuing writ of
. habeas corpus after finding admission of witness’s in-court identification was constitutional error
. where witness’s in-court identification was tainted by a pre-trial photograph display and the
. witness’s in-court identification “fm'ght have” at least contributed to petitioner’s conviction for
armed robbery).
- In the present case, the trial court conducted a pre-trial hearing pursuant to Neil v.
Biggers in which it found G.F.’s so-called “identification” admissible. (R. p. 17, line 14-p. 115,
line 4, p. 116, line 16-p. 123, line 4, State Ex. 30, State Ex. 31.) The trial court found that the so-

called initial “identification” was not the result of an unduly suggestive identification process
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and, therefore, it did not need to evaluate the second prong of reliability. (R. p. 122, line 18-p.
123, line 2.) In its analysis regarding whether the identification process was unduly suggestive,
the trial court disregarded the lack of an actual identification in the initial photograph lineup,
holding that whether a definite identification had been made was an issue for the jury rather than
one of initial admissibility for the court. (R. p. 121, lines 17-18.) The definitiveness of G.F’s
initial “identification,” however, was an issue for the court to determine before allowing it into

evidence. See Foster v. California, 394 U.S. 440, 89 S.Ct. 1127 (1969).

In Foster, a victim was given three opportunities to identify his assailant prior to the trial.
394 U.S. at 441-43,89 S.Ct. at 1 128-29. First, he viewed a physical line-up of three men. Id. at
441., 89 S.Ct. at 1128. “After seeing this lineup, [the victim] could not positively identify [the
defendant] as the robber. He ‘thought’ he was the man, but he was not sure.” Q Next, the
'victim had a one-to-one sit-down with the defendant but he “still was uncertain whether [the
- defendant] was one of the robbers.” Id. Finally, the victim later viewed a physical lineup of five
\ mexi,‘ and the defendant was the only person in this second lineup that had been included in the -
original lineup. Id. at 441-42, 89 S.Ct. at 1128. At this point, the victim “was ‘convinced’ [the -
" defendant] was the man.” Id. at 442, 89 S.Ct. at 1128. The victim later positively identified the
defendant at trial. Id. -
The Foster Court held that this identification procedure “made it all but inevitable that
[the victim] would identify [the defendant] whether or not he was in fact ‘the man.” Id, at 443,
-’89 S.Ct. at 1129. The victim began by being unable to make any identification, changed to a
-tentative identification, and ultimately came to a-definite identification as a result of the police

effectively repeatedly telling the witness that the defendant was the assailant. Id. at 441-43, 89
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S.Ct. at 1128-29. The Foster Court found that this was a compelling example of unfair lineup

procedures and held that the procedures violated the defendant’s right to due process. Id.
Likewise, l_lere, as the video recording reflects, G.F. did not make any identification
during the initial photograph lineup. (State Ex. 31.) When showing the initial photograph lineup
to G.F., Investigator Clarke encouraged G.F. to be brave and to help him. (State Ex. 31.) He
told her that “I’m going to show you some pictures, okay. . . . ] want you to help me and see if
you can see the bad man who did.this to your grandmomma.” (State Ex. 31.) He did not,
however, tell her that she need not identify anyone if she did not see the “bad man,” indicating
that the “bad man” would be included in the pictures he would show her and that it was her task
to determine which one of the six pictures was the “bad man.” (State Ex. 31.) In response, G.F.
stated that the photograph of Appellant “looks kind of like” the assailant. (State Ex. 31.) She
asked Investigator Clarke, “You’re going to try to catch someone who looks like that?” But it’s

- probably not exactly because that isn’t exactly . . ..” (State Ex. 31.) Like the victim in Foster,

+ . she was unable to make a positive identification from the initial lineup, and she even seemed to

- indicate that the photograph of Appellant was not the assailant. -

" .. "Although G.F. did not participate in any subsequent lineups, G.F. was later asked during
" a pre-trial hearing if the Appellant in the courtroom was the same 'man_from the photograph
. lineup. (R. p. 46, lines 10-25.) At trial, G.F. described the initial photograph lineup and
positively identified Appellant, now stating that she had “no doubt” Appellant was the assailant.
(R. p. 165, line 9-p. 170, line:25.) Like the evolving idenfification in Foster, G.F.’s positive
identification at trial was. surely influenced by the suggestive nature of the initial photograph
lineup, her repeated exposure to Appellant’s photograph,.and the fact that Appellant was the only

one from the photograph lineup who. was before her when she made her definite identification in
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court after Appellant had been charged and was on trial for the crimeé‘. The identification
ultimately came about as a result of the State effectively repeatedly telling G.F., only eight years
old at the time of the incident, that the Appellant was the “bad man.” The identification
procedure was, therefore, unduly suggestive, resulting in an inherently unreliable identification.
The resulting likelihood of misidentification violates Aﬁpellant’s right to due process because'
“there is a reasonable possibility that the [improper identification] might have contributed to the

conviction.” Thompson, 756 F.2d at 316 (citing Fahy v. Connecticut, 375 U.S. 85, 86-87, 84 S.

Ct. 229, 230-231 (1963)). As a result, the trial court committed reversible error in admitting the
testimony and evidence regarding the initial photograph lineup and G.F.’s in-court identification
-of Appellant at trial.

II. The trial court erred in admitting a fingerprint card obtained from a New Jersey

database and testimony based on the New Jersey fingerprint card because the New
Jersey fingerprint card was not properly authenticated by the State.

The trial court abused its discretion in admitting fingerprint evidence without the proper

authentication required by Rule 901, SCRE. Specifically, the trial court admitted a fingerprint
| card received from a New Jersey database attributed to Appellant as well as testimony and a
summary of findings of the State’s fingerprint analysis expert Trisha Odom regarding a
fingerprint match from the crime scene to the New Jersey fingerprint card. (R. p. 202, line 16-p.
214, line 6, p. 236, line 20-p. 243, line 19, p. 253, line 1-p. 277, line 7, State Exs. 214, 215, 216,
217, and 316.) Defense counsel argued that the New Jersey fingerprint card had not been.
properly authenticated and, therefore, it and the related testimony regarding any conclusions
drawn therefrom should be excluded. (R. p. 203, line 9-p. 214, line 3, p. 233, line i6-p.236, line
17.) The trial court improperly allowed evidence regarding the fingerprint match despite the

State’s failure to establish when and where the New Jersey fingerprint card had been made.
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In accordance with the South Carolina Rules of Evidence and South Carolina case law,

fingerprint evidence must be authenticated in order to be admissible at trial. See, e.g., State v.

Rich, 293 S.C. 172, 359 S.E.2d 281 (1987) (reversing conviction based on trial court’s failure to
auﬁenﬁwte fingerprint comparison prior to its admission); Rule 901(a), SCRE (“The
requirement of authentication or identification as a condition precedent to admissibility is
satisfied by evidence sufficient to support a finding that the matter in question is what its
proponent claims.””). Such authentication requires “evidence as to when and by whom the
[fingerprint] card was made and that the prints on the card were in fact those of this defendant.”
Rich, 293 S.C. at 17‘4, 359 S.E.2d at 282 (citation omitted). In State v. Anderson, which clarified
the Rich decision following the adoption of the South Carolina Rules of Evidence, the Supreme
Court continued to require testimony regarding how one’s fingerprints were taken, including
testimony that a known fingerprint card was taken at a correctional facility on a certain date, in
order to meet the authentication requirement of Rule 901, SCRE. 386 S.C. 120, 128-29, 131-32,
687 S.E.2d 35, 39-40, 41 (2009). Thus, in order for a fingerprint card to be admissible under
South Carolina law, the State must elicit testimony regarding when and by whom the prints on
the card were made.
Here, the State failed to meet its burden of authentication with respect to the fingerprint
- card received on October 12, 2015, by the Richland County Sheriff’s Department from New
Jersey’s AFIS database. The State did not present any evidence establishing when and by whom
this fingerprint card from New Jersey was made. To the contrary, the State’s fingerprint analysis
- expert Trisha Odom testified regarding her lack of knowledge regarding the thresholds in place
in New Jersey for admission of such prints into its AFIS database. (R. p. 220, line 21-p. 221,

line 22.) Because the State never presented evidence of when and by whom the New Jersey
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fingerprint card was made, it failed to properly authenticate this evidence.> Accordingly, the trial
court committed reversible error by admitting the evidence regarding the fingerprint match from
the crime scene to the fingerprint card from New Jersey.

III.  The trial court erred by allowing expert opinion testimony about the operational

" capabilities of the recovered firearm where such testimony was not relevant to the
charges against Appellant and was needlessly cumulative and unduly prejudicial.

The trial court erred in allowing expert opinion testimony about the operational
capabilities of the firearm found in the home where Appellant was residing because such
testimony was irrelevant, needlessly cumulative, and unduly prejudicial. At trial, the State
offered Investigator David Collins as an expert in firearms and tool marks examination and
identification and elicited testimony from him regarding whether the firearm recovered from .
Appellant’s residence was operational. (R. p. 356, line 24-p. 365, line 11.) Defense counsel
* objected to Investigator Collins’ testimony because the operational capabilities of the recovered
firearm were not relevant to the offenses with which Appellant was charged, and the testimony
was needlessly cumulative considering the other evidence introduced by the State, including the
firearm itself. (R. p. 357, line 23-p. 359, line 7.) The trial court overruled the objection. (R. p.
359, line 18-p. 361, line 4.} Although the trial court acknowledged previous testimony already
established that it was, in fact, a firearm, the trial court ruled that the operational capability of the
firearm was relevant to the charges of armed robbery and pointing and p;esenting. (Id.) First,
the trial court held such testimony was relevant to finding whether Appellant was armed with a

deadly weapon during the robbery. (R. p. 359, line 18-p. 360, line 4.) . The trial court also found

2 Although Investigator Odom also included in her analysis the “Livescan” fingerprints taken
from Appellant following his arrest in this matter, she admitted that she never relied solely on the -

Livescan prints in making her comparisons and, therefore, her conclusions regarding any
possible fingerprint match cannot be extricated from the unauthenticated New Jersey fingerprint
card and should not have been admitted. (R. p. 224, lines 1-14, p. 225, lines 8-17.)
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that whether the firearm was “capable of expelling a projectile through explosion. . . . [was] an
essential element of pointing and presenting.” (R. p. 360, lines 5-22,) The trial court’s
statements of law, however, are incorrect and the testimony was irrelevant and should have been
excluded.

First, evidence regarding the operational capabilities of a firearm is not required to
establish the offense of armed robbery in South Carolina. South Carolina Code Ann. § 16-11-
330, defines armed robbery as “robbery while armed with a pistol, dirk, slingshot, metal
knuckles, razor or other deadly weapon . . ..” S.C. Code Ann. § 16-11-330(A). “A ‘deadly
weapon’ is generally defined as ‘any article, instrument or substance which is likely to produce

death or Agreat bodily harm.”” State v. Campbell, 287 S.C. 377, 379, 339 S.E.2d 109, 109 (1985)

, (quotmg State v. Sturdivant, 304 N.C. 293, 301, 283 S.E. 2d 719, 725 (1981)). “When a person

commrts a robbery whrle armed wrth a prstol or gun, such an mstrument is considered a deadly

weapon r_gardless of its moperabﬂrtv ” State V. He Jg, 304 S C. 345 346 404 S. E 2d 514, 515

N (Ct App 1991) (01t1ng Sta& A Henderson 286 S. C 465 334 SE2d 519 (Ct App 1985))
(emphasrs added) Testrmony regardmg the operabrhty of the ﬁrearm, therefore was not
) necessary to estabhsh the offense of armed robbery under South Carolma law.
| Next testrmony regardmg the operational capabilities of a ﬁrearm is a]so not reqwred to
| estabhsh the oﬁ'ense of pointing and presentlng a firearm in South Carolma The elements of

pomtmg and presentmg under S C. Code Ann § 16-23-410 are: (1) pomtmg or presentmg, ) a

loaded or tmloaded ﬁrearm (3) at another State V. Bu.rton 356 S C 259 264, 589 S.E.2d 6, 8

(2003), se_e, __g_, In re Spencer R 387 S C. 517 523 692 S E2d 5609, 573 (Ct App 2010).
There ‘is no South Carolma case law that requrres proof that the ﬁrearm at issue was actually

operatlonal 1n order to estabhsh the offense of pointing and presentrng a ﬁrearm. To the
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contrary, the fact that an unloaded firearm is sufficient to establish the offense reflects that the
firearm’s operational capability is irrelevant. Again, testimony regarding the operability of the
firearm was not necessary to establish the crime of pointing and presenting. Because the trial
court incorrectly held that the operational capabilities of the firearm were relevant to establish
the armed robbery and pointing and presenting offenses, the trial court committed reversible
error by admitting Investigator Collins’® testimony.

This error is particularly prejudicial becanse it allowed needlessly cumulative testimony
which the State used in an effort to paint Appellant in a bad light and tie him to the crime scene.
As the trial court acknowledged, there was prior testimony that a gun was recovered from
Appellant’s residence. (R. p. 360, lines 16-18.) Specifically, Chief Stan Smith testified that
investigators found a gun in Appellant’s residence. (R. p. 314, lines 19-24.) Shortly after,
.Investigator Michael Beeler provided detailed testimony about the recovered gun, including that
" it was'an unloaded “.32 caliber Smith & Wesson handgun.”- (R. p. 351, line 24-p. 352, line 3.)
During his testimony, the court admitted “the handgun . . . as well as six unfired cartridges™ into
“evidenice. (R. p. 352, lines 19-25.) With this testimony and the admission of the gun itself into
evidence, there was no need for any. additional testimony from Investigator Collins regarding the
firearm and its operational capabilities.

However, the wrongful admission of Investigator Collins’® testimony allowed the State to

.. hammer yet again on the fact that a gun was found in Appellant’s residerice, unduly prejudicing

" the jury against him. .Moreover, during the State’s closing argument, it relied on Investigator

Collins’ testimony in an effort to connect the gun recovered from Appellant’s residence to the
gun used at the scene of the crime. G.F. testified that her assailant had a “gold and rusty” pistol.

® p. 146, line 24-p. 147, line 9.) During Investigator Collins’ testimony regarding the
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recovered firearm’s operational capabilities, he described it as “somewhat womn” with the finish
“in bad condition.” (R. p. 367, lines 9-11.) He noted it “is a rather interesting fircarm” and
stated that “each cartridge has a brass-colored cartridge casing.” (R. p. 366, lines 22-23, p. 367,
line 24.) In its closing argument, the State relied solely on Investigator Collins® testimony to
connect the gun found at Appellant’s residence to the one described by G.F.:
He took out the pistol, it was gold and rusty with two pistol shots, pointed it and
put it on the table. . . . [Y]ou have the actual gun before you, you’ll have it back
there with you, but the pistol shots she was referring to, you can see the gold
cartridges that she describes that would be facing her from the revolver. Maybe
this is thém. This is the part that would be facing her. That’s what she saw
outside the revolver. And she got it pretty right. You heard testimony from
David Collins. It’s kind of a unique firearm. It’s old and rusty, but it’s operable.
And it’s pretty distinct. It’s not like your nine millimeter Glock or a handgun, just
a black handgun that she saw on that table, but she’s able to see it. And where’s
that gun found? In his room in his drawers.
(R p 419, ]1nes 6- 23) The State used Invesngator Collins’ tesumony in an effort to paint
Appellant ina bad hght and tle h1m to the crime scene, clearly preJudlcmg Appellant Because
th13 testu'nony should never have been admltted the trial court’s error should result in a reversal
'of Appellant’s convmtlons
IV.  The trial court erred in alloWing Appellant’s alias “Abdul Muslim” to be used in the
indictments and at trial because the alias invited undue religious prejudice from the
The trial court violated Appellant’s constitutional rights and abused its discretion under
Rule 403, SCRE, in allowing Appellant’s alias “Abdul Muslim” to be used in the indictments
and at trial. Defense counsel argued that the use of Appellant’s alias invited undue religious
prejudice from the jury and, therefore, should not be allowed. (R. p. 426, line 2-p. 437, line 14,
p. 441, line 11-p. 443, line 19, p. 444, lines 4-10, p. 446, lines 7-20, p. 447, lines 8-16, p. 3, lines
5-10, Motion to Strike, Ex. 1.) The trial court improperly refused to exclude the alias, ruling that

the potential pfejudice it may invite would be handled by jury voir dire instead. (R. p. 443, line
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20-p. 444, line 3, p. 444 line 11-p. 446, line 6, p. 446, line 21-p. 447, line 7, p. 447, line 17-p.
4438, line 6, p. 3, lines 18-19.)
Courts in this state and in the Fourth Circuit recognize that the mention of religion can

invite prejudice and that such evidence can be inadmissible. See Vasquez v. State, 388 S.C. 447,

698 S.E.2d 561 (2010) (finding that a Muslim defendant’s due process rights had been violated
where the solicitor referred to him as a domestic terrorist and referenced the terror attacks of
September 11th where the defendant was not on trial for terrorism and the statements served only
to improperly evoke religious prejudice and inflame the passions and prejudice of the jury);

United States v. Ham, 998 F.2d 1247, 1252-53 (4th Cir. 1993) (“[W]e are especially sensitive to

‘prejudice in a trial where defendants ére members of an unpopular religion.”); see also United
States v. Vue, 13 F.3d 1206, 1213 (8th Cir. 1994) (concluding that a constitutional error occurs
when the government “invitefs] the jury to put [a defenda.ﬁt’s] racial and cultural background
into the balance in determining their éuilt”). As recently stated by Judge Davis of the- Fourth
Circuit Court of Appeals, “appeals ~t0 racial, ethnic, or religious prejudice during the course of a
.. trial violate a defendant’s Fifth Amendment right to a fair trial.” ‘United States v. Garcia-
- Lagunas, 835 F.3d 479, 501 (4th Cir. 2016) (Davis, J., dissenting) (citation omitted). Further,
under Rule 403, SCRE, relevant evidence may be excluded if its probative value is substantially
outweighed by the danger of unfair prejudice.

The reference to Appellant’s alias “Abdul Muslim” invited undue prejudice from the
jury. The State contrasted this Islamic connotation with repeated testimony regarding the
victim’s Christian beliefs during trial. For example, G.F. testified that she and Ms. Tollison
would go to church together every other Sunday. (R. p. 139, lines 13-23.) Another of the State’s

witness testified she knew Ms. Tollison from church and that they would go to church together
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every Sunday. (R. p. 193, line 17-p. 194, line 11, p. 195, line 8-p. 196, line 7.) Another witness
mentioned that Ms. Tollison hosted a Bible study. (R. p. 355, line 23.) The use of the “Abdul
Muslim” alias here, particularly in light of the repeated references to Ms. Tollison’s Christian
beliefs, was unduly prejudicial.

The religious prejudice substantially outweighed any probative value of the alias. The
only testimony related to the alias “Abdul Muslim” was testimony that DNA from the crime
scene matched to “Abdul Muslim™ in a national database. However, this match also included‘the
national identification number 220688PA. (R. p. 378, line 2-p. 379, line 9.) The jury also heard
testimony that Appellant’s national identification number was 220688PA. (R. p. 255, lines 10-
13.) Thus, there was no probative value in using his alias in connection with this DNA match.
Moreover, the State never elicited any testimony tha;t Appellant was known as “Abdul Muslim,”
only that he was known to one witness as “Abdul,” indicéting that there was no probative value
in the “Muslim” reference at all. (R p. 321, line 23-p. 322, line 3.) Instead, the jury repeatedly
heard Appellant referred to in the indictments and the introduction of the case as “Abdul
Muslim,” inviting undue religious prejudice against him which substantially outweighed any
probative value of the alias and violating hlS constitutional rights. Accordingly, the trial court

erred in failing to strike the alias from the indictments and for allowing mention (;f the alias at
trial.
V. The trial court erred in admitting gruesome autopsy dissection photogréphs of the

victim’s internal head injuries because the photographs lacked probative value and
were calcnlated to inflame the passions of the jury.

The trial court abused its discretion in admitting unduly prejudicial photographs of Ms.
Tollison’s internal head injurieé. At trial, the State introduced two color photographs taken
during Ms. Tollison’s autopsy that depicted the front and back of her dissected scalp pulled away

from her skull to reveal bruising underneath. (R. p. 292, lines 4-10, p. 294, line 22-p. 295, line
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11, State Exs. 14 and 15.) Defense counsel objected to the introduction of these photographs
under Rule 403, SCRE, because Ms. Tollison’s cause of death was strangulation, and the
photographs therefore lacked any probative value. (R. p. 292, line 13-p. 293, line 10, p. 295, line

20-p. 296, line 9.) In addition, they risked undue prejudice based on the gruesome nature of the

photographs. (Id.) The trial court committed reversible error by adniitting these autopsy '

photographs because the unfair prejudice they would cause substantially outweighed their

probative value. (R. p. 292, line 4-p. 301, line 17.)

. The trial court based its decision to admit the photographs on State v. Collins, 409 S.C.

524, 763 S.E.2d 22 (2014). (R. p. 296, line 18-p. 300, line 5.) However, Collins is

- distinguishable from the present case for several important reasons. - Collins involved the

- admission of pre-autopsy photographs showing the nature and extent of the victim’s injuries, an

issue which had been placed into contention by the defense. 409 S.C..524, 763 S.E.2d 22. There

. .were no eyewitnesses to the incident in Collins so the photographs were necessary to establish
- what had occurred to-the victim. Id: Here, in contrast, G.F. was an eyewitness to.Ms. Tollison’s

-death, -and she testified as to exactly what had occurred to Ms. Tollison. The nature and extent of

the vietim’s injuries was not in contention, and there was no need to admit graphic. photographs

. taken during Ms. Tollison’s autopsy showing her scalp being manipulated away from her skull.

The trial court’s reliance on Collins was, therefore, error.

- 'Moreover, in admitting the photogtaphs, the trial court incorrectly indicated that the

photographs were corroborative of the eyewitness testimony from G.F. (R. p. 298, lines 15-17.)

.. However, G.F. testified only as to the strangulation and never mentioned any injuries to Ms.
. Tollison’s head in her testimony. (R. p. 136, line 8-p. 186, line 7.) This finding of the trial court,

- therefore, lacks-evidentiary support and is error.
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The trial court also relied on the testimony of Dr. Amy Durso, who performed the

autopsy and took the photographs, indicating that the photographs were corroborative of her

testimony and relevant to establish the malice aforethought element of murder. (R. p. 298, lines
6-18.) Although Dr. Durso did testify as to the bruising of the head depicted in the photographs,
she testified that Ms. Tollison’s cause of death was strangulation and admitted she could not date
the bruising of the head. (R. p. 303, line 20-p. 304, line 1, p. 312, line 25-p. 313, line 2.)
Moreover, Dr. Durso provided extensive testimony regarding the vioclent nature of the
strangulation and the severity of the injuries to Ms. Tollison resulting from the strangulation. (R.
p. 283, line 10-p. 290, line 8, p. 305, line 11-p. 310, line 20.) Thus, the photographs of the
| bruising to the head Were superfluous. See Collins, 409 S.C. at 539, ’763 S.E.2d ét 30 (Kittredge,
J., concurring) (“The detailed and graphic testimony of the pathologist was more than sufficient
to énable the Sfafe to establish the elemenfs of the offense.”). The trial court’s reliance on Dr.
Durso’s testimony to sﬁppo(rt adnﬁ_ééion of thé photographs is, therefore, error.

The Supreme Cdm’t of ,ASo,uth Cérolina has 'expressed “growing concern” over the
admission of gruesome autopsy photographs. Torres, 390 S.C. aﬁ' 624, 703 S.E.2d at 229.
” “Photograpils éélculafed ‘tb-arouse the symp;éthf or prejudiée of the. Jury should be excluded if
they are irfelevant or not necessary to substantiate material facts or conditions.” Id. at 623, 703

S.E.2d at 228 (citing State v. Brazell, 325 S.C. 65, 78, 480 S.E.2d 64, 72 (1997)). For example,

in Totres, the court noted that the trial judge “wisely excluded” “an autopsy dissection photo.”

Torres, 390 S.C. at 624, 703 S.E.2d at 229. Similarly, in State v. Middleton, the Supreme Court
of South Carolina found that color autopsy photographs of the victim, including three that
depicted the victim’s scalp pulled away from her skull, should be excluded because “[t]he

prejudice created by the photographs clearly ouﬁweighed any evidentiary value.” 288 S.C. 21,
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24, 339 S.E.2d 692, 693 (1986) (citations omitted); see also_State v. Haselden, 353 S.C. 190,
- 201, 577 S.E.2d 445, 451 (2003) (holding that pictures of victim’s anus in capital case were
introduced to inflame the passions and prejudices of jurors and to give impression that victim
was possibly sexually assaulted). Like the “wisely excluded” autopsy dissection photograph in
Torres and the autopsy dissection photographs which should have been excluded in Middleton,
the two photographs of Ms. Tollison’s internal head injuries should have been excluded because

they are irrelevant, not necessary to substantiate any material facts or conditions, and were

- merely introduced to inflame the passions of the jury. Accordingly, the trial court committed

reversible error in admitting these two autopsy photographs.

VI. The trial court erred in denying Appellant’s request to remove his shackles during
jury selection. : :

The trial court abused its discretion in refusing to allow Appellant to appear in court
without shackles Pnor to jury selection, defense counsel requested that Appellant’s shackles be
-removed to prevent any preJudrce from the j jury. (R p- 2 lines 8- 22) Defense counsel noted
 that Appellant had been well- behaved on l]lS three prlor court appearances in relation to the case,
and he noted that any potent1al _]UIOI'S in the ﬁrst two rows of the gallery would certainly see
Al ‘Appellant’s shackhng (Id) The court denied this request without any explanation. (R. p. 2,
‘hne 23 ) | | | ' |

While the tnal Judge has d1scret10n to decrde whether to shackle a defendant, th1s
drscrenon reqmres a balancmg of “the preJud1c1a1 effect of shacklmg with the cons1derat10ns of
| courtroom decomm and securtty ” Tucker 320 S.C. at 209 464 S E.2d at 107 (crtlng Illinois v.
Allgl_, 397 U S. 337 90 S. Ct 1057 (1970)) Because the tnal Judge falled to engage in any
verbal ana1y51s when denymg the request to temporanly remove Appellant’s shackles, there is

nothing in the record to suggest that he properly balanced the consideraticns at issue or that he
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conducted any balancing at all. There was no reference to any concern regarding courtroom
decorum and security to counterbalance the obvious prejudice that shackles would impart to
potenti'al jurors. Accordingly, the trial judge abused his discretion by either failing to exercise it
in the first instance by refusing to conduct the required balancing or because his decision lacks
evidentiary support in that there was no evidence of any security concern which would outweigh
the prejudice to the Appellant of appearing before potential jurors in shackles. See Hawes, 411
S;C. at 191, 767 S.E.2d at 708 (“A failure to exercise discretion amounts to an abuse of that
discretion.”) (citation omitted) (internal quotation marks omitted); Pagan; 369 S.C. at 208, 631
S.E.2d at 265 (“An abuse of discretion occurs when the conclusions of the trial court either lack
evidentiary support or are controlled by an error of law.;’) (citation omitted). The trial judge’s
refusal to remove Appellaﬁt’s shackles during jury selection constitutes reversible error. |

VII. The cumulative errors committed by the trial court had the effect of preventing
Appellant from receiving a fair trial, entitling Appellant to a new trial,

The cumulative error doctrine allows that, even if each error raised alone is insufficient to
g wafrant anew trigii, the cﬁmlﬂaﬁgre effect of those €rTors is enough to require a new trial, State v, |
Freeman, 319 5.C. 110, 123, 459 S.E2d 867, 875 (Ct. App. 1995). The doctrine recognizes that
“th-éi aggi-égatioﬁ of eﬁors may produce a c@daﬁve effect of prejudice, where individually, the
xpre;"udice is insﬁfﬁciént to justify rei-zersal.‘” Id. - As previously demonstrated, the trial court‘
conymitted nu‘.mérousv errors, each sufﬁc_:ientl)'r , prejudiéial to. wénapt reversal individually. '
Speciﬁc;':lily, the trial’ court: .(1) :allowed‘ ﬁnreliable identification testimony that violated
Appellanf’s rigilt to due process;A_‘(Z) admitted fingerprint evidénce which had not been properly
authenticated; (3) allowed inelevant, needleésiy_ cumuléﬁve, and unduly prejudicial testimony
regarding the gun recovered from Appellant’s residence; (4) allowed mention of Appellant’s

~ alias “Abdul Muslim” in the indictments and during trial, inviting religious prejudice against
23
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him; (5) admitted unduly prejudicial autopsy dissection photographs of the victim’s internal head
injuries; and (6) wrongly refused to remove Appellant’s shackles during jury selection.

Each error prejudiced Appellant, and the cumulative prejudicial effect of the errors to
Appellant is overwhelming. Without the evidence disputed in this brief, the only direct evidencé
connecting Appellant to the crimes is evidence that his DNA. was at the crime scene. At trial,
Appellant presented expert opinion testimony which disputed the DNA evidence. (R. p. 415,
lines 20-23.) Thus, the jury could have found reason to believe the DNA evidence was tainted
and could not be relied on to place Appellant at the scene of the crime. Thus, without the
evidence disputed in this brief, and with the oniy other evidence dispufed by Appellant’s expert
at trial, a jury could find a lack of direct evidence connecting Appellant to the cﬁmes;

Accordingly,-Appellant is entitled to a new trial. See State v. Peterson, 287 S.C. 244,

246, 335 S.E.2d 800, 801 (1985) (holding that “numeroﬁs errors committed by the trial court in

this- death penalty case compels us to reverse and remand for a new trial”), overruled on other

grounds by State v. Torrence, 305 S.C. 45, 406 S.E.2d 315 (1991).

CONCLUSION
By reason of the foregoing arguments, Appellant respectfully requests this Court to
reverse his convictions and remand this case to the Richland County Court of General Sessions

for further proceedings.

- <signature block next page>
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Tard'C. Sullivan
134 Mesting Street, Suite 500
Charleston, SC 29401
tara.sullivan@klgates.com
Telephone: (843) 579-5600
Facsimile: (843) 579-5601

Robert M. Dudek

Chief Appellate Defender
South Carolina Commission on Indigent Defense
Division of Appellate Defense

1330 Lady Street, Suite 401

Columbia, SC 29201-3332

Telephone: (803) 734-1330

Facsimile: (803) 734-1397

Attorneys for Appellant James Heyward

February 21, 2019
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’ APPELLANT'S STATEMENT OF ISSUE ON APPEAL |
L Did the trial court err in admitting evldence and testimony régarding (a) an out-of-
court photograph lineup where thé victim did not make a positive identification

-and (b) the subsequent pos1t1ve identification made by the v1ct1m at trial?
II. . Did the tnal court err'in admlttmg a ﬁngerpnnt card obtained from a New Jersey
database and testimony based on.the New Jérsey. fingerprint card where the New
Jersey fingerprint card was not properly authenticated by the State?

N ~
-
¢

III.  Did the trial court err by allowing expert opinion testimony about the operational

capabilities of the, gun found at Appellant's-residence where such testimony was

. not relevant to the charges against Appellant and was needlessly cumulative and’
unduly prejudicial? - , !

IV. Did the trial court efr in . allowmg Appellant's alias “Abdul Muslim” to be
included in the iridictments and. at trial because the ahas invited undue religious
prejudice against Appellant'? ' ' . o

V. - Did the trial court err in adm1tt1ng gruesome, autopsy-dissection photographs of. -

the victim's internal héad injuries where the photographs lacked probative value

" and were calculated to 1nﬂame the passions of the Jury‘7 '

VL. Did the trial ¢ourt ert by deny1ng Appellant's request to' remove his. shackles
during jury selectlon‘7

VII. Did the cumulative errors. committed. by the trial court have the effect of
. preventing- Appellant from recelvmg a fair trlal entlthng Appellant to a new
trial?

—

‘/..‘_ i . .'.. . l
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- RESPONDENT'S COUNTERSTATEMENT OF lSSUES ON APi’EAL -
The procedure used by the police was not unduly\suggestrve and the out-of-court
identification made by ‘the child was so feliable that no substantial likelihood of -
misidentification existed. The followmg in court’ identification was therefore

.properly admissible. : - o SR

‘The ﬁngerprrnt “identification card was admissible because the non-hearsay

evidence was sufficiently authentrcated by a witness who identified the card as the .
information she obtained ffom a ‘national database, linking Heyward’s dlstlnctlve
fingerprints to unknown prmts obtained from the ctime scene.

v T {

. The testimony regarding whether- the gun was operational was highly relevant to

the definition of a weapon, as used within the elements of armed robbery and’
pointing and presenting a firearm, -and also to prove mahce aforethought for the
charge of murder g o _ : SN

The trial court properly refused 't6. strike to ‘portion of the indictment including.
Heyward’s alias, Abdul Muslim, because significant evidence linked the 1dent1ty

.of Abdul. Muslim. to the crime and the defense’s theory of the case was, the ™

evidence identified the wrong man. )
The trial _]udge drdr not abuse his; drscretron in adrmttmg detailed photographs of
the victim’s injuries because the plctures were offered to prove malice beyond a
reasonable doubt, corroborated the’ pathologlsts testimony about the blunt, force
trauma to the head -and were limited in number and breadth only to those
necessary to.illustrate the testimony.

Heyward offered no evidénce any juror:saw his shackles during jury selection, so
he cannot show preJudrce from the trlal court’s denial of his motlon to remove the
shackles.

There is no error, much less cumulatrve error, and any preserved errors are
harmless beyond a reasonable doubt in light of the overwhelming’ evidence of

guilt. A defendant is entitled to a fair trial, not a perfect one, and,even a perfect

tnal would have 1nev1tably resulted in Heyward’s convrctron

§
U

-
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STATEMENT OF THE CASE \ e

‘In October of 2016, a Richland County Grand Jury indicted Appellant James Heyward '

aka Abdul Muslim, for two counts of armed robbery assault and battery in the first degree,
burglary in the first degree, two counts of k1dnapp1ng, murder, pomtmg and presentmg a firearm,
and unlawful possession of a ﬁrearm (R pp. 493- 508) Appellant proceeded to a jury trial on

, July_ 26,'201.7, before the Honorable R. Knox McMahon. Appellant was represented by Steve

Krzyston, Escjuir_e, Alicla Goode, Esqulre,‘and Adam Ruffin, Esquire. (R. p 1.) Assistant

Solicitors Euck Campbell, Joanna McDufﬁe, and Nicole Simpson, of the Fifth Circuit Solicitor's -

' Ofﬁce represented the State. (R. p. 1)

The jury found Appellant gullty as mdlcted (R. p. 420, line 2 - p 421 ‘line 3. ) Judge
McMahon -sentenced Appellanit to consecutive terms of life 1mpnsonrnent for murder and

burglary. He then sentenced Appellant to a eoncurrent'term of thirty years for armed robbery,-a

/

‘conseeutive %éﬁ{{ of thi‘rtyyea'rs:}for the Kiddapping B’f"thé"'c’h‘ﬂ'd a consecutive t’é’ﬁn"é:f' ten years
for assault and battery, two concurrent terms of five years for pomtxng and presentmg a firearm,
" and unlawful possess1on of a ﬁrearm (R p- 422 line 3 p- 423, line 10.)

: Appellant ﬁled a t1mely notice  of appeal, and Tara C. Sullivan, Esquire, and Chref ‘ '

Appellate Defender Robert M. Dudek ﬁled the lmtlal Brief of Appellant on August 10, 2018.

This Brief ofRespOndent follows, o .\ -.( . o T ey

— . —
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STATEMENT OF FACTS
On Sunday, October 11, 2015 Deputy Lakelsha West responded toa 911 call whlch she
believed to be burglary in progress As West arrived at the property, she saw a female chrld

I B
whose hands and feet were e still. bound, hopping from beneath the carport of a home into the front

~ {

yard. The child was nervous and- scared (R p- 126 line 10 — p 131, 11ne 16) The girl told the
deputles her grandmother was 1ns1de the house and that a man tied her up . and put her in the
" closet. ®R. p. 13.1,’11nes 13‘—24.) The ‘g1rl, described her at_tacker as‘a black ‘male, with a-bald -
head, wearing an orange shift, and he asl(ed the girl and her grandmother where their,mone‘y and
y jewelry were. (R. D. 132, li'nes‘1-13.) The girl described the man telling her to sit -down, 't-hen
. choking her grandtnother- -and then carrying her toa back-room and‘tying her feet and hands ®R.
p. 132-133, line 16 - p. 134 line 20. ) In51de the deputles found the body of Ms. Tolhson on ‘the
ﬂoor m the kitchen.'(R. p 135 lmes - 5 ) The victin’s cane walker was beneath her (R p. 192
o lines623) .o e
- At the time of the trial, the v1ct1m was ten years old and in fifth grade but she’ clearly

descnbed the events. of the day she and her grandmother were attacked. (R P 136 lines 8- p

-—

\

" 137, line.1 ) The g1r1 sald she would attend church w1th her grandmother every. Sunday when her

s mother dropped her off before work. (R p 139, lme 16 —p.: 140 hne 8.) After church they were

—~

watchlng'l some telev1sron when someone ‘knocked on the'door (R p. 142 Tine 7 - p 143 line

~—

’ ..15 ) Her grandmother left the room t.open the door wh1ch led to the carport: (R. p. 144, lmes 5--

. 18. ) After a few mlnutes the grrl went into the kltchen to get her toys from the kitchen table R '

+ . p-~144,line 20 = p. 1 4'5,’ hne 1'7,),When the girl walked into the k1tchen; she-saw a man carrying

) . \ - r R . L . -
* a duffel bag and her.grandmother sitting at the kitchen table. The man told her to sit, and then he

demanded )money. from her grandmother: (R p. 145, line 18 - p- 146, line 9.) Her grandmother -

o
1

4
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told the man she d1d not have any money Then the man removed a gun from his bag and set it

on the table rolled up his sleeve and made the g1rl watch as he strangled her grandmother (R.p.

- /

146-147, line 10 — p. 148, line 2.) The g1r1 described the gun as gold and rusty, “and it had two

spots for bullets,” which she later clarified as “two spots wheré it shoots out.”'(R.\p.' 147,- lines 3-

14p178 lme6) -

After he killed her grandmother Heyward carned the g1r1 to a closet told her to sit in.

\

there and closed the door. (R p- 148 lines 17- 19) The man told the grrl ‘her grandmother was

sleepmg, though the girl knew he was lying. (R. p. 148, line 23 — p. 149, ling '7.) The girl heard
. . _r : . - . . . o

him rummaging through rooms in the house before returning to the closet,. moving the girl to

another room, and then tying her hands and fe¢t with telephone wire and a wire from the wall

~ (R.p. 149, l1ne 17 —p. 151, line 13 ) The girl said she struggled to free herself for approxrmately -

thirty minutes before ‘falling asleep. (R. p. 152; lines 1-15 .) The girl awoke when she needed to

-

'.r'elieve herself, so she called out.to the man. There was no response, but the girl was able to pull

herself to her feet by biting a blanket and hopping doyvn/the. hall. R. p. 152:,'1ine 18 — p. 153, line .

13) The girl said she fell multlple times because there were beads all over the ﬂoor of the

kitchen, but she was able to call 911 on the home telephone on the kltchen table. (R p. 153, line

11-p. 154,\11ne 21.) The glrl asked the d1spatcher to send police and to contact her mother. ®R. p.

157, lmell—p 159, line 21) -

The girl recalled the 1nterv1ew the day after the murder at the ARC‘ where she described-

the attacker. (R. p. 163, line 2 — p 164 line 1.) The grrl also recalled the photo lineup w1th a law

t

enforcement ofﬁcer_and her_ 1dent1ﬁcat10n of Heyward as her assarlant. (R. p. 165, line 9 - p.

-

168, line 23.)'The girl identiﬁed Heyward in the courtroor'n. R.p. _176, lines 1 —13.)

.5_'-
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- attention away from Heyward R. p. 4,13,._'line 6 —p: 414, line 21.) -

At the time of the murder, James Hayward' was renting some rooms in the home of Mattie

\

. Canzatef. (R p. 316 line-3 — p; 318, lifie 20) Canzater also knew Heyward to go by t the {1ames |

of Abdul and Rasheed (R p. 321 hne 23 — p. 322 line 8.) Ms. Tollison oﬁ'ered to loan

I

Can‘zater some tables to use at an upcomlng yard sale, so Canzater asked Heyward to help her

pick up'the tables/ from Tollison’s house the Friday b'efore .the mirder. (R. p. 321, lines 2-15.) .
Canzater and Heyward pulled into the carport-tb retrieve the-tables, but neither went inside the
{ .
house (R. p. 323 line 16 — p. 324 line 5.) Ms. Tollison showed Canzater some costume ]ewelry
\

she made and told Canzater she was accumulatmg pleces to sell. (R. p. 326, lmes 4-10.) . -
Canzater said the followmg day, Saturday, she and Heyward had -an argument about his

use of her property and Heyward told Canzater he would ‘be movmg out within a week (R: p.

~

| 1328, line 16 —p. 331 line 4.) The next morning, Canzater went to church and when she amved_ o

home, Heyward was not in the house Canzater said when he, later returned to her home he was

' carrymg a large trash bag (R p. 331 hne 5 - p. 333 liné 25) Heyward was also wearmg

‘ clothes matchmg the - descnpt1on of the suspect (Tr p. 338, lines 2—23 ) When Canzater. heard,

about the murder of Ms. Tolhson and suspected Heyward was the perpetrator, she confronted '

o

him in her home. When Canzater asked Heyward where he was at the ttme of the murder ‘he said

" he went for a walk to clear l’llS 'head. Canzater noted that, after their confrontatlon _ended,'

‘Heyward shaved his head and face, (R. p. 339, line 9 — p. 347, line 13.) Police later found a-

=\ } . -
Smith and Wesson .32 caliber revolver in a closet in Heyward’s room. during a search. of

~Canzater’s home following his arrest on the Tuesday,after the rnurder. R. .p. 348, line 25 - p.'

353, line 15.). Severdl-days, after Heyward was arrested, he called his wife from jail, and his.wife

told him she reported a false tip to Crimestoppers to accuse someone else of the murder to divert

i

~
. . . ~.
) .’

¢ : . , \
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Crime scene investfi'gators. dusted I)th'e storm door and entry door to the ki_tchen from the
carport for ﬁngerpr‘ints and Were able to. colllect\’latent prints from the interior side of the storm - ‘
door and from the entry door (R. p. 187, line 19 - p 189, line 14.) The 1nvest1gator also’ found
. pnnts on an alarm keypad and a water bottle from the kitchen table (R p. 191 hnes 6-13. ) The
l victim’s neck was swabbed for DNA, along ‘with an abraded area of her chin. (R. p. 278, lines

12 17 ) The techmcran took the ﬁngema1l scrapmgs from the victim’s hands. R. p 282 hnes 5-

\\_/

14) Heyward’s ﬁngerprmts were found on the mtenor side of the entry door, and ona Jewelry

" box and other- items located inside the home. (R. p. 124, line 5. — p. 125, line 13.) Heyward’s
DNA was found under Ms. Tollison’s fingernails, from the swab on her neck, and from a swab
of a draft stopper found around Ms. Tollison’s neck. (R. p. 383, line. 13 — p. 385, line 20.)

. The victim had multiple injuries to .her neck and chin. area.'The pathologist said the

B rnarkmgs were consrstent with more than just an arm around the victim’s neck R. p 288 lines

'::12 25. ) "The fractures of the bones and'the amount of hemorrhage “buried deep W1th1n the neck”
‘ md1cated the use of_ force stronger than that of j _]USt a ligature. (R. p. 288, lines 21—25.) The yl\ctlm-
grlso had multiple' injuries from blunt,fOrce‘trauma .around her head.. ®R.p. 2:91 lines 13-22.) The
patholog1st said thes€'i mjunes were consrstent w1th bemg struck several times or thrown against a .
wall or floor. (R 2 303, hnes 1-8. ) Ms. Tolhson suffered fractures to the ce\lrtrlage in her néck, as
) well as a fractured hyoid -bone:»(R, p- 306,'.hnes 5'-21.) The cause of death was strangul_atl_on. (R.

0y

p.3 1\3 ,-lines 1-7.)

7
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" ARGUMENT .
L The procedure used by the police was.not unduly suggestive and the out-of-
court identification made by the child was so reliable that no substantial
likelihood of misidentification exrsted The followmg in court ldentlficatlon was
therefore properly admiissible.- ~ - - - o

- Standard of Review

t

) . i : - - * 3 3 . » .. ) Al. - . l( . . -
“Generally, the decision to admit an eyewitness identification is at the trial judge's -~
. ~ ? s . i

discretion and will ot be disturbed on appeal absent an abuse of such[ ] or the commission of
prejudicial legal error.” State v. Moore, 343 S.C. 282, 288, 540 S.E.2d 445, 448 (2000).

“However, an eyewitness identiﬁcationj[that]_ is unreliable because of suggestive line-up
-procedures is constitutionally inadmissible as a matter of law.” Id. “A criminal defendant may.be
' deprived of due process of law by an identiﬁcation procedure arranged by police [that] is

unnecessanly suggestlve and conducwe to 1rreparab1e nnstaken 1dent1ﬁcat10n State .v..‘.Traonr,

| -

| ~ 360 S. C 74 81 600 SE2d 523, 526 (2004) .. .
\ . \ ' . \‘

-~ ~

S ‘ L - -_ How the Issue Was Presented at Trlal !.
The Neil v/ Bzggers heanng was held after the jury was seated but before opemngl i
_ 'statements Investlgator Joseph Clarke test1ﬁed that at the t1me of the crime, he worked in the
Sp_ecial Victims’ Unit of the Richland County Sherift’s Department. (R. p. 18, lines 6-25.) '

7

Clarke was called to the crime scene and then toa hosp1tal to interview a poss1ble eyewitness, an,
. ) ) j e1ght-year-old g1r1 (R 1 19 lmes 5- 24) The girl had given a descnpt1on)of the perpetrator to
| 911 and to respondlng ofﬁcers and was able to tell Clarke about what happened (R. p. 20, lmes
1- 13 J) Clarke scheduled an mterv1ew of the ch11d at the Assessment Resource Center - C”),
: .whlch isa controlled envnonment that spec1a11zes in mtervrewmg ch11d v10t1ms (R p. 20, line

N

15 — p 21— hne 1.) The defense requested the v10t1m be sequestered from any testnnony '

! Neil v. Biggers, 409 U:S, 188 (1972).
) | './ Lo .'. 'y . | |/ | o
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concerning her identification of Heyward, but the _court declined, saying the victim was

" statutorily and constitutibnally entitled to remainin the courtroom. (R. p. 21, lines 12-23.) At the
time of the mterv1ew mvestlgators had already developed Heyward as a suspect through his .

ﬁngerpnnts (R p 22, lines 5- 12) Heyward’s photograph was placed m a six man lineup -

generated by specia_l soﬁware at SLED. (R. p. 22, line 13-p. 23, line 7:) Clarke said the men in

" the lineup were consistent ‘in their appearance and he would not have used a lineup with any

14

suggestive pictures. (R. p..23, lines 8-20.) After the girl_’s interview at the ARC, the officers

~ showed her the lineup, and that procedure was \iideo-taped. (State’s Exhibit 31.) Clarke told the

girl she was brave and asked her to be brave again and look at the lineup and see if she could
? !

.1dent1fy the ‘man who attacked her and her great—grandmother (R p. 25 lines 2- -1.) The glrl

1dentiﬁed photograph number 3, circle.d it, and put her initials beside the picture. R. p. 25, lines .

12 - 25) After the girl identified l-Ieyxivard as the man who.murdered her 'grandmother she

/

remarked that one of the other photographs looked llke the Janltor at her school Clarke

} -
questioned het about the commerit to make sure she understood the purpose of the lineup and to

inqulre whether her earher choice was still, in fact, the man she recogmzed as the perpetrator.

The girl told Clarke she was sure the man in phOtogr‘aph 3 ‘was the man. who broke into her
)

_ house, t1ed her legs and feet, and carried her into a back room. (R. p. 26 line l - p 27, line 6 p.

37, lmes 5 24)

( 1

~ The then ten year old child testified-at the heanng\before Judge McMahon. The g1r1

remembered the man “tied [her] up w1th wires,’ and talked to her. (R. . 39, line 24 p. 40, line

21.) The girl said it happened during the daytlme and she ﬁrst saw the man in, the kitchen, when -

he told her to sit down at the kitchen table. (R p. 41, llnes‘3 - 17 ) The g1rl said he wore nothing _

i3

over his face and she tried to remember what he looked like. (R. p. 41, line 24 —p. 42, line 16.) )

N
9
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whrch photograph deplcted the suspect (R. p- 62 hne 25— p 64 lme 11 )

s,
. /
- . - - . . )

The girl recalled the photograph Jlineup and recogrrized it when the solicitor showed it to her at

7 <o .- e . ' .o : ’
the hearing. (R. p. 43, line 22 — p. 44, line 11.) The girl testified she recognized the man who
killed her grandmother and she cncled h15 plcture and wrote her name by it. (R P 44 hne 12—

p 45, lme 4) The child then recogmzed and pomted to Heyward in court as the man who
murdered her grandmother (R p. 46, hnes 13-25.) ' o - ! o

Dr. .Tuhe Buck a consultant/on eyew1tness memory and 1dent1ﬁcatlon testlﬁed for the -
defense (R. p 55 line 3 - - 57, lme 1(2) ‘The consultant showed the l1neup used by Investlgator '

Clarke to a group of mock witnesses who had no connectlon to the crime and asked them to pick -
;o p

_out who they thought the suspect must be (R p. 61, lines 2-10. ) Buck said that ind fa1r lineup,

any one photograph should be selected ata rate of 17 percent or, equal drstnbut1on across all the
photographs (R p 61, hnes 11-14.) In her study of onlme part101pat10n 37 percent chose ‘the

defendant s photograph (R p 64 lmes 11-24 ) The expert also saJd the best practlce fora hneup :

- would be a double bllnd selectlon in wh1ch the ofﬁcer adrmmstermg the 11neup d1d not know

7

o dl

The consultant also claxmed Clarke falled to advrse the chlld of the “ground rules for the

| L»lmeup, and that the person sought for the cnme may not appear in any of the photographs (R p.
- 66 line 17 — 2 67/ llne 2.) Buck said Clarke s instruction to the chrld to take her time and look,.
| .-.really carefully at the photographs mcreased the chance of false 1dent1ﬁcat1on (R p 67, lme 18
- p 68, hne 8 ) Buck sa1d that language pressured the ch11d and 1mp11ed the ch11d rnust make a
| chorce (R. p 68 lines 9 16 ) Buck testrﬁed that the research 1nd1cated “people who are highly

stressed dunng an event tend to be less accurate and more hkely to make a false 1dent1ﬁcat10n

\ .

’ (R p 70 lmes 23-25 ) Buck sa1d the presence of a weapon also tends to reduce eyewﬂness~

1dent1ﬁcat10n accuracy (R p. 71 lmes 10-20. ) Buck then opmed that the g1r1 equ1vocated in her

10 - o o
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identiﬁcation of-HeyWard and her selection was not clarified, (R- p.' 72, line 12 — p '7~3 .line 9)
Buck also clalmed Clarke’s posmve ‘feedback of the. selectxon encouraged the g1r1 to confirm her
choice by clrcllng his photograph. (R p 73, line 21— p. 74, hne 4 ) e

Upon cross-examination, the solicitor leamed Dr. Buck prepared and submitted ‘a report
to the defense that had not been-disclosed to- the State.-(R. p. 86, lines 6 -163 After extensive
discussion among the defense the State, and the trial 'judge 'Dr. Buck was ordered to turn over\
her. report, all data related to her internet mock w1tness expenment as well as her notes
concernmg the preparatlon of the test. (R. p. 86 line 17 —p. 97, lme 4.) 'Dr Buck acknowledged
the girl was able to. glve detalls to investigators about the description’of the perpetrator (R. p. 99,
line 10 - p. 101, line 20.) Buck admitted she had not seen statements from witnesses, 'the

defendant’s statement, "the DNA or fingerprint reports or any other physical evidence

corroboratmg the glrl’s descnptlon of the attacker. (R. p. 102, line 9 — p 107 hne 1) Dr Buck

)

- said she chose. the partlmpants for her experlment frorn SurveyMonkey com, but provided no

detail about how those part101pants were cho.sen for the test other than the parttclpants were paid

to take the suryey Buck said it did not matter to her research who 'actually took the survey. (R. p.

!

107 line 9 ~ . 109 line 20) Regardmg the v1deo taped 1dent1ﬁcat10n Dr. Buck acknowledged

Clarke told the .girl, “I want you to help me and see if you can see the bad man that did this to

your grandma ”(R.p. 112, hnes 14-22 (emphas1$ added) )

The following- morning, the trial court heard arguments on the. reliabtlity of the ‘out of

c

/
court identification procedure (R p 116, lines 16- 24.) The State argued there was no ev1dence

/.

‘presented that theé lineup itself was suggestlve in any. way, other than the internet study which

identified no dlscemable reason or feature any of the partlclpants chose photograph 3.(R.p. 116,
AN .

line, 25 p 117 line 17)

\
i1
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* The trial court cited'to_..relevant. state and federal law, and, fousid Clarke’s statements to-

the girl were in no way suggestive that she should pick any ph_otog'raph at all or in particuiar. R.

- p. 119, line 8 - p. 120, line 19:) The court found the girl had sufficient time and oppoftunity to

view the perpetrator and the child picked photograph 3 without"‘_any hesitance.” The court noted

\

the lineup appeared to contam 1mages of si% men: w1thm the same age range and w1th similar
facial features (R. p.120, line 20 — p. 121 line ,18 ) The court ruled State s Exh1b1t 30 and 31,

the lineup and the vrdeo of the llneup identificatjon, were admissible. (R. p..122, llne 22 —p. 123,
. g ' ) .- B . \, )

line 4.) -

Analysns

e

\ !l

* In Nezl V. Bzggers 409 U S. 188 (1972) the Umted States Supreme Court set forth a two-

pronged 1nqu1ry to deterrmne whether due process requrres suppression of an eyewﬂness

identification. In1t1ally, the tnal court must determme whether the 1dent1ﬁcat10n resulted froml '

/

137, 139 (Ct..App. 2013) (citing Biggers, 409 U.S. at 198-99)~\If the court determines the
. identification did not result from unnecessarily suggestive police procedures, the inquiry ends.

Id. However, if the court finds law enforcement used “an impermissibly suggestive identification

>

procedure it must then deterrnine whether the identiﬁcation was nevertheless ‘so reliable that no

substantlal likelihood of mrsldentlﬁcatron ex1sted » Id. (quotmg State v. Liverman, 398 S.C.

130, 138, 727 S.E.2d 422 426 (2012)) Under the totahty of the crrcurnstances courts are to

" consider these factors in assessing the reliability of an otherwise unnecessanly suggestive
(- . . [

identiﬁcation procedure: (1) the witness's opportunity to view the perpetrator at the time of the

. cr1me (2) the witness's degree “of attention, (3) the ¢ accuracy of the witness's pnor descrlptron of

\

) the perpetrator, (4) the level of certainty demonstrated by the wrtness at the confrontatron, and

N ' S .
12
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. (5) the length.of time between the crime and the confrontation. Manson v. Brathwaite, 432 U.S.

- !

»

98 (19770. 7 - -

~ Here, the girl' testified Heywérd inétructed her to sit at“thé tta,ble across from .her4 .
grandmothér while he ‘sti'-angle-d Ms. Tofléson right in front of her. The crim.g occurred during the -
daythne,laqd he w;1s lnot \\yegrin\ga mask or any other item to obécure his .face: Heyward t_hen.t.ied |

the girl’s hands and feet and then carried her to a closet: Iﬂ, considering the first factor, ’Eh_e child
. .

- had ample oppprt;mity to view Heywérd’s face wifhin feet and.inches of her o@. The girl
testified she tried to remember whaf Hc;yward looked like while he was committing thé crime. )

" (R p. 41, line 24 — p. 42, line 16.) Although ‘she was gfoung, the girl recalled details about the

crime, such as- the po's'ition of her .grandmotther ‘at thg table and the ,purp.l'i‘sh cqlo; of her

grandmother’s face after she was strangled. Thus, the evidence supports the second factor,-that

the girl was f)aying atténtion. during the crime tc: the best of.'her ability. Third, the girl described

the athlle:ic,ié: su.it-.worn“b); He;'wardandms bald ha1rsty1e, JWthh ;.c;:orgirig to Ms. Canzater, we;s é

\"closely cut hgirstyle‘that he shaved sﬁo;'tl.y after the rhurder_.’As_for‘ the fifth facf'(jr, the girl -
identified Heyward ir'1.the photograph lineup witl‘m.in one day of the murder. The-ienéth of time

between the confrontation and the identifidation was minimal. ’
. > A

—

It is thé fourth factor that Heyward Aappelz;lrs to-chall\enge in his apbeal. Heéyward ;;.rgue; :
Investigator Clarke did I{Of explicitly tell ._t_.he Aég‘irl‘ the perpetiator rn.ay'n_'ot -be ﬁic'tm’ed inAtl.le'_
lineﬁp, and that irppropérly enComaged the child to choose a photograph even thoxigh she rﬁayr ‘

h not have been certain. (BOA at p. 11, citing State’s Ex. 31.) ?Iowe;ver, as Investigator Cl/arke
tes'tiﬁed, he d1d 'r;ot tell the girl 't‘he pefpetrator'was'iricluded in th-e.lineup. His exact words were,
“] want you to help me éhd see if you c;n; see the bad man who did thls 'to your grandmamima.”

(State’s Ex. 31 (emphasis added).) As the fecofd reveals, Clarke did not tell the -girl she must

. N

Yo

{ . . P
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e S ) - . . -
identify the assailant. Indeed, Clarkemade rio improper suggestions to the child about whether -

the man was included in the lineup or which photograph depicted Heyward.

~

Heyward also contends the g1r1 ‘was not certam of her 1dent1ﬁca11on of him in the lineup

because the g1rl said the photograph “looks klnd of like” Heyward (IBOA atp. 11, c1t1ng State’s
Ex. 31 ) However, the record reveals that although the child did not remember every detail about
Heyward, such' as whether he had faclal halr she did’ understand the dlfference between a

photograph thattmerely looked fam111ar and.a photograph of the actual man who k111ed her

grandmother. (R. p. 26; lines,4-10.)&The child, first selected Heyward’s photograph as the man

who murdered her grandmother. She then viewed another photograph in the lineup and remarked :

-+ that the man looked like a janitor in her school. (R. p. 26, lines 4-15.) Clarke clarlﬁf{:d with the
- child that she understood the, difference between the man she choose. as the perpetrator, and the

‘ N - C \ .
. man she. ch'oose"as having a resemblance to her school janitor. The child told Clarke she was

" certain of her: 1dent1ﬁcat1on of Heyward ¢ as ‘thé killer becatse she got scared” when she saw him ‘

)
:.agam (R . 26 line’ 18 p 27, line 6.) The testimony ‘shows. the- chrld ‘even. as young as she
L
was, 'was,perfectly capable of recogmzmg the killer and havmg an emotlonal reaction to his
\

e -'photograph “Thus, fourth factor of the Brathwazte analysis was satrsﬁed despxte Heyward’

~

- arguments to the contrary
N

Under the totahty of the ‘circumstances, the tr1a1 court properly found the 1dent1ﬁcat10n

procedure rellable Havmg found the out of-court 1dent1ﬁcat1on rehable the admlssmn of the in-

N

| " court identiﬁcation of the Heyward by the child was'proper See"State V. Cheesebo‘ro "346 S.C.
526, 540 552 S.EE.2d 300 307 08 (2001) (“An m—court 1dent(1ﬁcat1on of an accused is
madmrssrble if a suggestive out-of—court 1dent1ﬁcat10n procedure created a\very substanual
l1ke11hood of 1rreparable mrsrdentlﬁcatlon ”) Moreover any challenge to the rehab111ty of the

~ N

/
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“

N child’-s in-court identtﬁéaﬁon of Heyward-'would no.t result in suppression of that testiirlorry. See
State v. Lewzs 1363 S.C. 37, 42, 609 -S.E.2d 515, 518 (2005) (“the rernedy for any alleged
suggestrveness 5°of an in-court 1dent1ﬁcatlon/ is cross- exam1nat10n and argument.”) |

In h1s argument for suppressron of the testlmony, Heyward’s reliance on Foster V.
California, 394 U.S. 440 (1969) is rmsplaced In Foster the w1tness d1d not posmvely 1d%nt1fy

"+ the perpetrator - in his firsf viewing of a physical hneup of suspects. The witness then had the
opportunity to view Foster agaih be'fore a second liheup, in which 'Foster was the orrly man
rncluded from the first l.ineu'p. The witness was thenl con_ﬁdent Fdster was the perpetrator, having '
© nOwW seen hir)n on multiple oceasions bef:ore the positive identification. Foster, 394 U.S. at 441-
443, The facts of Foster are.completely unsuitable to the rdentiﬁdation in this case.'Cﬂticaily, the
in—cot;rt identification of Fdster was ‘doomed because of the precariousrress of the out-of-cotlrt

" identification. Here, the child positively identified Heyward at the first photograph lineup, held

. shortly after the ‘murder. Unlike i 1n F oster there Were no more attempts to subJect the child to

photo_graphs of Heyward follovwng :that- 1dent1ﬁcatlon because her ﬁrst 1dent1ﬁcat10n was

. confident. Foster has no applicati\od to tlhe.”case at hand. .

| o .‘.* Harmless Er.roi' e
. Even if this Court- were to find error in the adm1ss101r of the out-of-court or in-court
. 1dent1ﬁcat10n of Heyward, that adm1ss1on will not requlre ‘feversal unless there was a reasonable

\probabrhty it contributed to Heyward’s convrctlon Appellate courts w111 generally not set aside a .

: Judgment based on 1nsubstant1al errors not affectlng the result State V. Sherard 303 S C. 172,

©.o ... 176, 399 S.E.2d .595, 5A97,(-1991).E_r'ror is harmless beyond-a reasonable doubt _1f it does not

. contribute to'the verdict. Stare v. Fleicher, 379 S.C. 17, iS, 664 S.E.2d 480, 484 (2008). The

harmlessness of an error in the admission of evidence generally depends on the materiality of the
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evidence in relation to the c‘as;e as a wholé. Stbté_y. Haselden, 353 S.C. 190, 196, 577 S.E.2d
} - 445, 448 (2003). “When guilt has been: éoﬁciusive_ly pr&veﬁ by competent evidence such that..no .
other rational conclusioft can be reached, the Court should not set aside a conviction because of

-

' insubstantial errors not affecting the result.” State v. Bailey, 298 SC 1, 5,377 S.E.2d"581, 584

~

(1989).
., B Here, the State submits any error in the admission of the identi-ﬁcation e'videncé. from the
victims was harmless and not prejudicial. Notwithstanding the girl’s identification of Heyward, -

his fingerprints were found on the door to the kitchen, as well as on items fpund inside the house,

N AN

5. despite his clairﬁs to ofﬁcer's he never entered the home. Heyward’s DNA was foynd under Ms.--

. Tollison’s fingemails,- és' well »asonll th<_a' ite£~n wrabped'aro_und her negk and on a swab of her.
' ilecl.(.AThe gun déscrib-ed.by.'-the ‘child was found in‘I-.Ie.ywa;rd’.s poss/'ession, and witnesses®
- described. the 'outﬁt he was weai'ing; as r'nét"ching thé outfit of 'éaman‘ seen outside’Ms. T ollis'o‘n’s
“home at'-tli'etime Of"F,he_’murde'rf. T \ | ~
s g The. State’s case:‘against quwar(i was cor_npel'lihg.u .Thev\idenfiﬁcation_ »ﬁroceduré used.
resulted in: a'relliable' and pO\Sllﬁve id.en.tiﬁcati'on of Heyvi/érd as the pérpetr.a.tOr.' E..v.e_n without the
-identifgcation, fhe‘St,ate’ qoﬁld prove Heywar&’s.éuilt "beyond a re_asc.mable‘ doubt. Forall of these ..

. .-.reasons, his convictions should be affirmed.”. -~ " . . L

s\ . N ! -
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o IL The fingerprint identification ‘card was 'admiissible because the non-hearsay
RN * evidence was sufficiently authenticated by a witness who identified the card as

the information she obtained from a national database, linking Heyward’s
. distinctive fingerprints to unknown prints obtained from the crime scene.

Standard of Review °

“The admission or exclusion of evidence is left to the sound discretion of the trial judge, -
. - ) J R i . ] . : :\ . .
‘whose decision will not be reversed on appeal absent an abuse of discretion.” State v. Saltz, 346

4

S.C. 114, 121, 551 S.E.2d:240, 244 (2001). An abuse of discretion ocours:when the conclusions
.of the trial couft are based on an error otf iaw State v. McDohald 3437S C. 319- 325 540 SE.2d
464, 467 (2000) A ‘trial Judge has cons1derable lat1tude in ruhng on the adm1351b111ty of ev1dence.
and his rulmgs will not be disturbed absent a showing of. probable pre_]udlce State v. Kelley, 319
S.C. 173, 177, 460 'S.E.2d 368, 370.(1995). ’
| . How the'I'sstle W‘as Presented at Trial
After Ihvéstigator Trisha Odont was -qualiﬁed as an expert on latent pﬁnt analysis, she
explamed the different types of ﬁngerprmts o the Jury, how prlnts are left on varymg surfaces,
and the Iongev1ty of prints. (R p 197 Imes 11— p. 202, hne 9.). The State sought to 1ntroduce
\Odom s reports of her ﬁndmgs when the defense objected R. p. 202 lme 10 p- 203, line 1)0 )\
The defense obJected to the portions of the report finding a match betweer} several pnnts in the
house and Hey_ward’s:because He'}.';avard’s known pnnts were obtained from.the Autohle,ted
, Fihgerprint 'Ider.itificatioh S‘ysterh (“AI:“ I.S-’j,'submtued b§ the State of New J erse}.' .pur'su;ant to his
. incarceration there..'(R: p. 203, line 18 — p. 204, l'i,ne.1_9.).. The defensé further a'rguedfthe' State
. should’ have compared t{eyward’s- prints to his AFIS card to ve'r-\ify its accuratcy \bet’ore*the .
B a‘nalysis.was performed. (R.p. 204, line 20 — p. 205, line 10.) The proper ptocedure., accordihg to.

Heyward, would require ‘the State to call someone’ from New' Jersey who could explain how

. . ' 17
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. . . e \ J .- . . : . .
~ prints obtained from-Heyward_on booking were the same as the: prints obtained from the AFIS

Heyward’s print was.uploaded into AFIS; how the print.is maintained in ‘the New Jersey state .
database, and how that database is niaintaine%i.' (R. p.2]1, lines 20-25:) '

The State argued it had been ‘careful not to,tread into any area that would discuss '
2 . . N - . .
: -

Heyward’s arrests and incarceration in Néw Jersey, but would be happy to élicit testimony from
A . A . — ) . ) \

Odom 'i:oncerrring ‘how He'gf\tvard would be.'entered into AFIS 'arid matched to.his FBI

7

1dent1ﬁcat10n number already on file. (R. p. 207, lme 14 p. 209, 11ne6) .
C1t1ng the Supreme- Court of South Carohna s language in State v. Rich;293 S.C. 172,

359 S.E.2d 281 (1987) and State V. Anderson 386 S. C. 120, 128- 29 131-32, 687 S. E 2d 35 39-

.40 41-(2009), the trial court found the print card was not-hearsay and the State' need not present

- a witness from New Jersey to authentlcate 1t (R.p.212, line 13 -p. 214 line 6.)

_ Durlng the proffer of testunony, Odom explamed that when she ﬁrst examined the -
\

_ fingerprints from the scene on October 12, 2015, she rehed on the fingerprmt card generated'

from the AFIS database. (R. p. 224, lines 1-6.) Odom’s "ﬁrst- three reports Were(written on’
- o ' ‘ - Y
October 12. When Odom performed the remainder of the comparisons and issued her final
v \\ . . . N - . .
report,. she used the original card obtained from AFIS and the South'Carolina-card obtained when
. - : N :

Heyward"was ‘booked into!Ricﬁland "County/. (~R.: p..224, lines 10-14.) ‘Odom had no doubt the

* database. (R. p. 225, lines 1-7.) - ; - S

" Following thé proffer, the defense again argued the’ testimony about "the "pririts” was

inadmissible because the prints analyzed on October 12 were not authenticated “because they
‘can't provide the testimony that is required to authenticate the New Jersey print card that was

4 acqui.red through the FBI database.”> (R—.. p. 233, lines 16-24.) The defense argued the analysis

s
=
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. ) . 3 .
performed on October 16 comparing the ctime scene prints to the ﬁngerprint card obtained from

Heyward’s booklng was “not a sufﬁc1ent bass for authentlcatlon ”(R. p 234, lines 2-6. )

The State argued the testlmony showed the analyst preliminarily ran the prrnts on_

October 12 and received a match on the FBI database. Heyward was arrested and ﬁngerprmted

. on October 13. Following hlS arrest Odom then compared his ‘prints based on the federal and

- local ﬁngerprlnt cards. Odom also testlﬁed the card obtamed from b'ookmg and the card she used

to make the initial match contamed the prmts of the same person. (R p. 234, lmes 10 24.)

. The court clanﬁed the facts w1th the followmg Ofﬁcers responded and processed the

\

"~ crime scene on October ll and they contlnued procéssing on the 12, The ofﬁcers ultimately -

released that ‘scene on the 12" Different officers liﬁ latent prints, some on the. interior of the

. door some on the Jewelry camster box, and various items. The prints were uploaded to the AFIS

system, wh1ch is a national databank. The databank returned ‘one match on the 12th The
‘ ana1y51st ythen- made d companson of the match, Exhibit 217, with the latent prmts frorn the crime

’ . L - . . . \
scene. Heyward was not under arrest at this'time, but he became a suspect. Later on the 12" a
o v ’ o ] . 4 N -
+ " “detective showed the ‘child a ‘ph)otographic lineup and the' child' selected Heyward at the

‘perpetrator of the crime.- Investigators then obtained'a warrant for Heywafc_l"'s arrest, and he was

~

arrested on the 13", Upon his arrest, Heyward’s prints weré scanned into the local database via

.the Li-veSan system at the detention center. Heyward’s leescan prints were thén assigned a

' umque state 1dent1ﬁcat10n number (R p 236, lme 20 -p. 239 line 15)

*. Heyward said he would w1thdraw any objection to the portions of the report ﬁnallzed on

v the 16™ because the analys1s was performed with the known standard from Rlchland C0unty (R.
. X / .

p. p. 240, lines 1-4.) Heyward maintained -an objectlon to the prints analyzed on the 12" (or based

" upon Exhibit 217). (R. p. 240, lines 11-13.)

Lo
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The trial court found the authentication' of the FBI database fingerprint -card was
sufﬁc1ent pursuant to prevalllng common law. The court also found the’ ﬁngerprlnt card

' sufﬁment for admission under Rule 901 (a) SCRE. (R p. 241, 11ne 19 — 242, line 18.) The court” /

!

elaboratedw1ththefollow1ng o \\ A ‘

Here, you have the i unique 1dent1fymg FBI number i 1n thls case. You have
¢ an expert testifying that she compared a latent print from the crime scene on the
12th or however many she compared on the 12th to the known prints. of James
Heyward from -- I’ve said the FBI, New J ersey. I keep changing my tenmnology .
about that. T do that to make sure I’m tracking right.
~ So I would deny the motion as to lack of authentication in camera at this. .
point. I will deny it as to 217, State’s 217. And I note there is a gap. I take that
into consideration. There is a 'gap because there's no comparison that I can
actually track between the FBI prints on the l2th if they were: directly or not -
compared to the leeScan SN , :

"R p. 243 hnes 5 17.) The court also found the reports (State s Exh1b1ts 214 and 215)

y
'adnnssrble pursuant to Rule 1006 SCRE (R p. 252, lmes 5-25 )

AN

ADaIYSls} ,' S R
-

In State V. chh the Supreme Court of- South Carohna deﬁn1t1vely held that police,
o ﬁngerprlnt cards do not v1olate the proh1b1t10n agamst hearsay glven that they fall w1thm the.

: busmess records exceptlon or the pubhc records exceptlon chh 293 S.C. at 173 359 S.E2dat"

7

- _ 281 The Fourth C1rcu1t recogmzes thrs prmcrple and/ has held that ﬁngerpnnt cards are not

“testunomal” and thus do not vrolate the Confrontatlon Clause concerns espoused in Crawford '
v. Washmgton 541 U. S 36 (2004) See Umted States V. Thornton 209 Fed Appx 297 299 (4th
) Crr 2006) (concludmg that ﬁngerpnnt cards arenot ¢ testunonlal » and that the admlssmn of sueh

- busrness or pubhc records does not vrolate the rule in Crawford) Although the evrdence may not .
s . oo - ) \ [

' v1olate the® rule prothltmgs the adrrussron of hearsay, the ev1dence must be. properly

. .. / ( - .
authent1cated nonetheless

1

A partyfoffenng ev1dence must meet “[t]he- requlrement of authentlcatlon ., @S a '

) | ) 20 o . i :‘ . :

<
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condltlon precedent to admrss1b1l1ty ” Rule 901(a), SCRE. The authentication requrrement

satlsﬁed by ev1dence sufficient to support a ﬁndlng that' the matter -in questlon is what its

proponent clarms » Id. “[T]he burden to authenucate L s not hlgh” and requlres only that the

proponent offer[ ] a satisfactory founda‘aon from which'the j Jury could reasonably find that the

.evidence is authent1c ” United States V. Hassan 742 F.3d 104 133 (4th C1r 2014) (de01ded under /

| Fed.R.Evid. 90l(a)(3)) .see also 29A Am, Jur 2d Evidence § 1045 (2008) (“The authentlcatlon

requlrement does not demand that the proponent of ... evidence’ concluswely demonstrate [its]

genuineness....”).

South Carolina’s Rule of Evidence 901 provides a non-exclusive list of ways'in which
ev1dence may be authent1cated For example Rule 901(b)(1) provrdes generally that a “witness.
- with knowledge that the testlmony is what it is clauned to be may authentlcate the evrdence As

- to the authentication of ﬁngerpnnt records, partlcularly,_\South. Carolma case law clanﬁes Rule‘

-

: 901(b) proyidesv seyeral apphcablelllustratlons of authenti‘cation.' See Anderson, 386 éCat 129,
- 687 S;E.Zd at 39. Rule 901(b)(4) provides that a proponent of physical evidence may satisfy the
-.. threshold authenticat\ion requirement of l{ule_90.11(a) .by “internal patterns, or other distinctive

: "characteristics, taken in conj unction with circumstances.” Rule 901(b)(4); SCRE.

-

.- Here, Investigator- Odom an e)rpert in the field of fingerprint analysis ahalyzed.the latent '

"ﬁngerpnnts found at Ms Tolhson s home by checking them through the AFIS. Usmg this

Je

: technology and companng the characteristics of the latent ﬁngerprmts with those of the known

»prmts, Odom deternnned first that the unknown prmts resulted-in a ratch to Heyward’s prints

uploaded to AFIS from New'Jersey and ‘then that the prints from the crime scene matched the .

- - /

_ known pnnts from Heyward obtamed from L1vescan followmg his arrest Odom expla.med that

- the' prmts on the ﬁngerpnnt card from AFIS would have been taken at'a correctlonal fac111ty and

oo , 21
. N~
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assigned a unique identifying number. Similarly, when Heyward’s prints. were processe'd locally,
. \) . - . N - .

his prints would also have been assigned a unique state identifying number.‘Altho"ugh'Odom

- testified she did not recall performing a diréct comparis;on between the AFIS fingerprint card-and
. . . ) /

the Livescan card, she did compare and confirm both cards matched the latent prints found at the
scene. _ o . _ ~

~ . -

Con51stent with' the Court s holdlng in Anderson, Qdom’s testimony regardlng the

.dlstmctlve charactenstlcs of the Heyward’s prmts on the ﬁngerpnnt card was sufﬁCIent to

. )
support a finding 'that the ﬁngerprmt card -was prope_rly authentlcated. ‘See United States V.

 Paiterson, 277 F.3d 709, 71314 (4" Cir. 2002) (holding, pursuant to Federal Rule of Evidence

90 1(b)(4), government provided sufficient authentication of a Tenprinter image where testimony
\ s .

that one of the »ﬁngerprints recorded -Ey the Tenprinter nlatched therﬁngerpri_nt recovered from
/

the crime scene evidence); United States . Lauder, 409 E. 3d 1254, 1265—66 (10th Cir: 2005)
o (referencmg Federal Rule of Ev1dence 901(b)(4) and ﬁndmg government presented suﬁ'lcwnt

& veyldenCe that. ﬁngerpnnt— ‘card  genefated” by - the ‘.‘hve—sk1n “method accurately reflected”

-

. defendant's fingerprints where evidence was presented that defendant's known fingerprint-was -

. . 'properly recorded, the‘-“liye;ékin” fnethod functioned properly when it recorded the defendant's

~ .

: prmt and the chain of custody was mamtalned)

I

Second 901(b)(7) the pubhc records example prov1des for authentlcatlon “by

-~

" “[e]vidence that a wrltmg-\author-lzed by law to.be recorded or filed and i in fact recorded or filed

. "iin a public ofﬁce ora purported pubhc record report, statement or data compllatlon in any. .

form, is from the public office where items of this nature are kept ” Rule 90l(b)(7), SCRE As-

the _Fotlrth Circuit 'held in Thornton, the ﬁngerprint cards produced by 'var'ions law'enfor(:ement‘

A . . ) A\

\I agencies and r,naintained‘by the FBI are admissible as business records or as public records.

22,' -
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K Thornton, 209 F: App'x at 299. Thus, to authenticate-the busir_leés record under this exception,
the witness need only sﬁow the.t.n'ail court the' card was actually from the dat-abase wﬁcre'
fmge‘rprint‘- cards of this nature are kep"t; Here, anestigator _Ociom testified sl‘le, ob-téined the—
fingerprint card from a.national 'da'tabz'ise -maintaipc-ad'by fhe FBL.(R. p. 218, lin\es ’I1-17; p. 222,

lines 14-21.)A Odom said that in order to for the pﬁhts to be uploaded into the AFIS system, the

prints must meet a common threshold to satisfy AFIS qﬁali}y for readability and cbmparisbn. R

p- 220, lines 16-22.) Thus, Odom’s ‘.ccsti‘mony on the standard procedures used by AFIS to keep .
Dmes) 2 . K toke : :

the prints "was sufficient for authen'tication.. See State v Carruth, 166 S.W.3d 589, 59-1-

7

.. (Mo.Cf;App.%OOS,) (holding AFIS ﬁngefpfiné card was adhﬁ'ssible 'under busines§. records
, e);ceptioﬁ to the héarsay rﬁle ‘whe're witness, who di'd not take the éctual .pr@nts,_ ééiéblished the
standard ﬁrocedures _'us_ed by the juﬂsdiction to collect and.‘rr;aintain fingerprints a-nd/:testi-fied
regarding her dét'errninatiorll.-thé.t the latent ;;rints and the known prmts came ﬁom'tﬂe defendain;c).
Further, Rule 901 (b)(93 provides. for authentication by “[e]vidence describing a,pfocess :
or system used to prodﬁbe a result and ‘shovifing that the process or system produces an accﬁrate <
result.” ThlS subsection was re-<':<‘3ntly.disc‘usséd in State v. Brown, 8'18' S.E.2d 735, 740 (S.C.

2018), to‘- determine the autheritication of GPS monitoring jrecc_)rds. In Brown, the Silprerne.Court

of South Caroli;;g again ac\knowl_'edge_d the low ‘b'urden to fcu.lthentic.ate records b1_1t requiré;d;the

State ?co make some miﬁhnal'éh;)wing of the .ac'curaC}'r of the records. Id. at 741 (“’We emphasize -

that ‘[n]o elabofafce_: showing of the accuracy of the ;ecor_ded 'data is 'require-d.;" howev:r, thé State .

i -mu's_t make forﬁe showihg to ‘auther_ﬁicate the reéorcis.” (citing People v. Rodrig;léz, 224
: , P N 3 B

~CalRptr.3d 295, 309 (2017)). The Court went on to “require that a witness -should have *
! experience with the ,eléctronic’:, monitoring Systern ‘used and provide testimony‘ describing the

nonitoring systerh, the process of generating or obtaining the records, and how: this process has

) : . ' ' \

23

Appendix_00584




produced accurate results for the particular device or data-at issue. As noted, the witness need not

‘ - ~ - -
- . . ~

be an expert.” Brown, at 742. Thus, in the case of GPS records, the Court would not require a
- . . y . - R Ve
: . ’ ’ N

technician from the monitoring company to authenticate the records, instead allowing the State to '

meét its burden through a witness familiar with the operation of the process or system used to
o . / ‘

" produce the evidence. 5 - ,
In this case, Odom testifiéd regarding when and where -Heyward’s ﬁngerprints were’
S | ,

, o ’ . .o _ L
taken upon his arrest and detention, how the prints were submitted to AFIS, how the prints were

A}

Submitted- to SLED and her lab via the Livescan software, and how the accuracy of the prints -
maintained in AFIS, was corroborated by the Livescan prints. Thus,_ in 'accordance with recent
-,prevailing law in Brown, Odom’s testimony was sufficient - to satisfy the authentication .

requlrement under numerous subsectlons of Rule 901(b)
f

Contrary to Heyward’s assertlons the State is not requlred to call the analysist from New
I

J ersey ‘who actually took the ﬁngerprmts and then uploaded them to AFIS The'State' need only

\

' show 1) Odom could 1dent1fy the dlstmctlve cha:actenstlcs of HeyWard’s ﬂngerprmts 2) Odom r

reco'gmzed the ﬁngerprmt card as or1g1nat1ng from the AF IS database where other. ﬁngerpljmts of
(

~

that nature are kept, and 3) the ﬁngerprmt card was an accurate reflection of Heyward’s prints as

~

. - ) :
corroborated by the analy51s of the leescan pnnts to the latent prints found, at the scene.

Invissttgator Odom’ s testlmony was more than sufﬁ01cnt to meet the State s low burden to

~°

: ,authentlcate the fingerprint ca)trd The testlmony offered a satlsfactory foundatlon from whlch the
Jury could reasonably find that the cv1dence is -authentic. Umted States V. Hassan 742 F.3d at
133. The State consistent with the requirements of authent1cat10n under Rule 901 SCRE and

Vg w1th numerous state and federal. Junsdlctlons, sufﬁcwntly estabhshed that the ﬁngeqannt card in
question was what the State purp0rted itto he. B .
- . | - o 5 4'

o
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o I'-Iarmless.Error
Even if thls Court were to find the admission of the ﬁngerpnnt card to be erfor, any error
s entlrely harrnless in this case. Error is harmless beyond a reasonable doubt if it does not
A
contribute to the verdict. . State \2 Flet_cher, 379 S.C. 17, 25, 664 S.E.2d 480, 484 _.(2008); see
also, State v. Garner 389 S.C. 61, 65—68 697 S.E.2d 615, 618 (Ct..App.‘ZOlO) .(“[I.].mpr'oper
adm1sswn of hearsay testlrnony corstitutes. rever51ble erTor only when the adm1sswn causes

- prejud1ce Such error is deemed harmless when 1t could not have reasonably affected the result of

the trial, and an appellate court will not set aside a convmtlon for such ihsubstantial errors.”)
. ) )

- Heyward withdrew: his ob'j_ection to the poxtions_of the repott‘analyzing the ﬁngerprlnts :

. obtained directly. from Heywa.rd aﬁer his arrest and booking into the detention center (R..p. 240,

v

lines 1-4) Heyward mamtamed an objectlon only to the prmts analyzed or the 12th (R p- 240

' -lmes 11-13. ) The analyst testified she compared the unknown prints found at the crime scene to -

those of Heyward processed in the Livescan soﬁware in the followmg days. (R p 224, lines 1-

14.) Because 'the analysis pert‘ormed on thoSe prmts were adrmtted w1thout obje_ctlon, t_he jury

_ l\stlll heard that Heyward’s ,prints were found on the door to the kitchen from the carpoft and on .

>3 _ B ) . o _
.some items retrieved from inside the ‘house. Additional testimony about the matching of
Heyward’s prmts at an earller time in the 1nvest1gat1on cannot be reasonably saxd to have

affected the result of the tr1al ThlS Court should not set a51de h15 conv1ct1ons on tlus matter

~
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IL  The testimony regarding whether the gun was operational was highly relevant
to the definition of a-weapon, as used within the elements of armed robbery
and pointing and presenting a firearm, and also to prove malice aforethought
for the charge of murder -~

|

S

. - Standard of Review

A trial court's decision to admit or exclude expert testrmony wrll ndt be reversed absent a
(

preJudrclal abuse of drscretron State v. Price, 368 S C. 494, 498 629 S.E.2d 363, 365 (2006) =

0y
State v. Whlte, 182 5.C. 265 269 676 S.E.2d 684, 686 (2009) - .

l . . How the Issue Was Presented at Trral

Before Investlgator Davrd Collins™ began h1s tes\nmony, Heyward. objected to any

testrmony from the wrtness that the gun recovered ﬁom Heyward’s bedroom was,-in fact,

o

' :operatronal Heyward argued the evrdence was 1ot relevant to any element of any substantlve

2’

' offense charged and was superﬂuous testlmony in what 1ooks to be a more than week-long

| trral ? (R p 357 hne 9 P 358 lrne 5) Heyward dld not argue at tnal the testlmony was

. [

unduly preJudrcral and madn11531ble pursuant to Rule 403 SCRE (R p 357 361 ) ;

The sollcrtor responded that the testrmony was requlred to prove the ﬁrearm was an

actual weapon as part of the pomtlng and presentrng the ﬁrearm charge The sol1crtor also argued

\

the operatronal ﬁrearm was probatrve of mallce even though Heyward did not use the weapon to

.

\ murder Ms Tollrson (R p. 358 lmes 7-17 ) The court read its mtended charges on porntrng and

\

presentmg a ﬁrearm -as well as, armed robbery, and noted there was .no testnnony yet as, to’

/

whether the “mstrument” could cause death or great bodrly harm, or whether 1t was capable of

expellmg a prOJectrle through explosron ”? (Trral R p 359 line 18 p 360 lme 19) The court

: found the testrmony_ on the gun ] operat1on ‘an essentlal element of porntrng and presentmg

| The court based hrs ruhng on SCRE Rule 401 saymg “relevant ev1dence means evrdence havmg '

any tendency to make the exrstence of a.ny fact that is consummate to a determmatlon of the
. - . . - ‘ : r
- 26 o~ 7 -
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~ cause great bodily injury or death, (R; p. 367, line 2-p. 368, line 10.)

N

action more probable or less probable than it would be without the evidence.” R. p. 360, lines

20-25)

1 .
A

Durlng his testlmony, Collins told the j Jury lus role was to determine whether the firearm

functioned properly.” (R p- 365 lines 13 l6) The examiner sald the gun was wom and the

~

ﬁn1sh was in bad coridition, but the weapon d1d functron and it could propel a prd_]ectrle through

an explosion or pulling the trigger and that a bullet of that callber, if fired at someone, could

. Analysis
>

Heyward claims for:the first time on appeal the admission of the expert testimony on the

functionality of the gun was unduly‘prejudieial. This argument was not raised to and ruled upon

by the trial court. For an d‘bjecti()n to be'presewed for appellate review, the objection must be

~

n\rade at the time the ev1dence is presented State V. Szmpson 325.8.C. 37 42,479 S.E.2d 57 60

©+(1996), ‘and with sufﬁc1ent specificity to inform the circtit court: Judge of the point bemg urged

by the objector, Wilder Corp..v. Wilke, 330 S.C. 71, 76, 497 S.E:.2d 731, 733 (,1998). Because

’ Heyward did not-obj ect to the prejudicial irnpact, only'the “superfluous” nature of the testimony,'

- ; the Rule 403 SCRE argument is not preserved for rev1ew

-\~ Even assuming the argument is preserved itis w1thout ment Heyward was charged wrth

- murder armed robbery, kidnapping, burglary, pointing and presentlng a firearm, and unlawful

possession, of a  weapon. (R pp. 493-508.) Heyward argues that because the nelther armed

robbery nor pointing and-: presentmg a firearm contain elements requ1r1ng the - weapon to be

. operatlonal the testimony was 1rrelevant (IBOA at 15) .

=Y : >~

~/If solely. referring to the language of the. armed robbery and pointing and presenting

—

} statutes, Heyward is corr,ect.,Nelther S.C. Code § 16-23-410 (pointing and prese_ntlng a ﬁreann)

~ \ oy
- , 27
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nor §16-1 1-330 (armed robbery) explicitly state, within the statute the State is requir'ed 40 prove

~ the weapon is operational, The analysns does not end here however because the common law

'and statutory deﬁmtlons relevant to each of these statutes do requlre such evidence. As the trial

'court noted, for purposes of an-armed robbery, a deadly weapon is generally defined ‘as “any -

article, instrument or substance wh1ch is likely to produce death or great bodlly harm ? State v,

. Campbell 287 S.C. 377, 339 S. E 2d-109 (1 985) (holdmg gasolme could be con51dered a deadly .

. weapon) As for the charge of pomtmg and presentmg, the precedmg statute defines a. weapon as

- -a.“firearm (nﬂe shotgun, plstol or similar, dev1ce that propels a prOJectlle through the energy of

;n explosrve) a blackj ack a metal p1pe or-pole, or any other type of dev1ce or object whrch may
‘be used toinflict bodlly injury or death ” S.C. Code Ann. § 16 23 405 L S

| .Thus, in both charges made. agamst Heyward ‘the supportlng definitions of the required

~_elements requlre-the' State to make. some»showmg the weapon wasr-capable of causmg great

‘bodrly 1nJury or death The State is requlred to prove every element of a\cnme beyond a
© ¥ reasonable doubt.’ See State v Cheatham 349 S.Co 101 110 561:S.E.2d 618 623 (Ct. App_\
o ".2002) (“the State 1s not requlred to: aceept a. defendant's stlpulatlon of proof because the State

. . “still bears: the burden of proving e‘v'ery elernent of a crime -beyond- a reasonable doubt.”). The

. State was' therefore entitled to show :the .jury'.t_h’at weapon,” though .old and worn, was fully
ccapable of causing:great .bodily_’harm-.'. S | | !
.. ‘Aside from the ,charges for?-armedt"robber.y.: and’ pdinti'n'g and presenting. a ﬁrear_rn,

: *:vHeyward--was alsd.charg‘edjWith t-he"—mu’rd’e\r’ of Ms. Tollison. "‘Murder” is 'the killing of any

3 person with mallce aforethought, either ¢ express or unphed 'S.C. Code Ann. §16- 3-10. Malice is .

- aterm unportmg wrckedness and- excludmg a just cause or excuse. State v Fuller, 229 S. C 439,

93 S.E:2d 463 (1956). “Malice,” w1thm meaning of South -Carolina murder statute, is the

- .
N
I'd
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Al
I

wrongful 1ntent to mJure another- and indicates a w10ked or depraved spirit intent on domg
‘wrong, Young v. Catoe 205 F:3d 750 (4[h Cir. 2000) To prove Heyward gu11ty of murder, the
State was requlred to convince the jury he k111ed Ms. Tolllson with mahce aforethought Even

though he did not ultlmately shoot Ms. Tollison, he brought a.loaded, operational weapon with

\ . . . .
him when he gained entry into her home. The girl testiﬁed he pulled-out the operational weapon

and put it on the table where she could clearly see it while he strangled her grandmother, The
gun was used as an aid to commit his crimes, and the jury was ent1tled to know he had the ability

to make good on his 1mphed threat to-the Chlld. - -

S T | - Y . '
( Appellant’s argument he was unfairly prejudiced by the testimony is implausible. “Unfair
prejudice does not mean the damage to a defendaut's case that results from the legitimate

" probative force of the evidénce; rather it refers to evidence which tends to suggest [a] decision on
. - {_ ’

‘an-improper basis.” State v. Gilchrist, 329 S.C. 621, 630, 496 S.E.2d 424,429 (Ct.{App. 1998)-: .
“All evidence is meant to be prejudicial' it is 6nly unfair pr’ejudice which must be [scrutinized
under Rule 403].” Gzlchrzst 329 S C. at 630, 496 S E. 2d at 429 The jury properly'based its’

demsmn on Heyward’s gullt on the overwhelmmg evidence Heyward left at the 'scene of .the

crime. The functlonahty of the weapon, though relevant to the deﬁmtlons of the elements of the

' cnmes charged had httle beanng on the probatlve value of the enorm1ty of the State’s ‘case
. agamst Heyward The tr1a1 court comm1tted no abuse of dlscretlon in allowmg this testlmony,
and given the enormlty of the State’s case, any‘error in its admission was harmless. This Court

must deny relief on this ground. ~ -,

, 29
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Iv. - The tnal court properly refused to strike to portlon of the lndrctment including
: Heyward’s alias, Abdul Muslun because significant evidence linked the

~ " identity of Abdul Muslim to the crime and the defense’s theoiy of the case was
the evrdence identified the wrong man. : . - K

e

- ©".©+  ‘Standard of Rev{ew

- . - 4
) . ) ¢ . I

Absent an abuse of discretion, a trial court's rulrrig ona motion to strike will not be -

reversed Mayesv Paxton (SC 1993)313rSC 109, 437SE2d 66 oo . l |

A How the Issue Was Presented at Tnal

C On June 5, 2017, before ‘the Honorable Judge R. Knox McMa.hon Heyward moved to-

stnke hlS alias, Abdul Mushm from his multiple indictments, 1nclud1ng murder kldnappmg,
assault and battery, armed robbery, pomtmg and presentmg, and anothet weapons charge R.pp. .
»424 -426.) Citing federal law Heyward argued there was no “factual nexus” between the allas L
charged in the 1nd1ctment and the allegatrons rnade agamst h1m (R p- 427 l1ne 2- p 430 hne
11 ) Counsel for Heyward then explamed to the trial -court how Heyward was developed as a
suspect (R p. 4,30 lmes 4- 25 ) A partlal ﬁngerpnnt resulted ina hit for James Heyward and a
records check on Heyward found hrs ahas and mult1ple pnor convrctlons in New Jersey The
- defense argued however that the State’ “was-aware of Heyward’s name when he was developed
as a suspect and only later found~ 1nformatlon about hlS rnany allases but those aliases ”had
nothmg to do with the State’s focus on thls suspect (R p- 431 lme 1-p. 433 lme 19 )
Heyward then argued that results from a 2011 Gallup poll which studred perceptrons in
- the years 2004 and 2006 suggested a-societal negatlve perceptlon of Mushms whlch ‘would in
turn prejudice Heyward R. p. 435 lme 5 p 437 line 3 ) Heyward asked the court to either i

P

a.mend the 1nd1ctment and strike the. ahas or order the State to refraln frorn mentlor%mg the alias

S

f

dunng the tnal (R. p: 437, hnes 6- 14)

t ) “ R : .. N

- ~.
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. 439,kne10) . e -

~ (R: p. 440, lines 20-22.) - e T B o P

.

The solicitor then explaine_d ‘that ‘the DNA found from the victim’s ﬁn\gemail scrapings

_ produced the Combined DNA Indéx- System (“CODIS”) hit to Heyward,'who had given the

name .Abdul Muslim when he was arrested 'for eluding police and failure to ston in New J e'rsey'.-
When he was progessed into the detent_ion system for that arrest, his DNI} was tal(en and deemed
the proﬁle .for Abdul Muslini.'\The solicitor said the match did not report any associa‘ted names,

such as name James Heyward, only Abdul Musllm (R p. 438, lines 1- 21 D) -

The State agreed to amend the mdlctment to remove the alias if" the defense did not intend

" to challenge the DNA results. The - State also pomted out the- 1ndlctment did not include:

.

- Heyward’s elght other allases because they were riot relevant to his culpablhty, but the DNA

'_match and its connectlon to the defendant was cntlcal to the State s case. (R. p. 438 lme 23 -p.

-

-The court summarized its understanding.df the facts as follows: The DNA profile from

RS the victiln;s' Aﬁnéemailsl:r_esdlte‘:d“in':a'rnatch"to Abdul MushmThelﬁngerpnntcardfor Abdul :

[

i ,~Muslln1 was then matched to James Heyward. (R P. 440, lines 2-17.) The solicitor then again -

4

.. offered to amend,,the indictment if Heyward agreed he‘was not challenging the DNA evidence.

-~
>~

—_

The court ruled that any potential prejudice could be- addressed and cured in voir_ dire. (R.

p:.443, line 22 = p. 444, line 3.) The court went on to explain;that the introduction ofthe alias at '

. .. trial should be examined under thie rules of evldence ' narticularly Rules 40.1 402, and 403, to '

) / P’

' ﬁJlly welgh the probat1ve value agalnst 1ts potentlal prejud1c1a1 1mpact The court explalned that

“the DNA hit to Abdul Mushm even’ 1f J ames Heyward was already developed as.a suspect could

have been exc__nlpatory or mcu‘l‘patory to James.-Heywar'd. The court found that the mvestlgatlon

~

s
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.'prove: the elexr'rents of the crimes charged. (R. p. 444, line 18 — p 445, line 25.)

) s . ' r

~ linking the identity of James Heyward to Abdul Muslim was relevant to the State’s burden to

i w

" Analysrs C ;o

’

The 1nclu51on of an allas in an mdlctment is not mherently preJudrcral it does not

automatlcally conjure the unage of a hardenéd cnmmal_. See. United States v.” Esposito, 423.

F.Supp. 908, 911 (S.D.N.Y.1976). Rather, the inclusion of an alias is relevant and permissible

‘when it-is necessary to identify the defendant if connection. with the acts charged in the

indictment. E.g. United States v. Clark, 541 F.2d 1016, 1018 (4th Cir.1976); State v. Monahan, - -

/

-

- , - : . L
480 A.2d 863, 867 (1984). Fu‘rther, Where the accused is known by different names, it is lawful .

for the md1ctment to 1dent1fy the accused by all such names as  alias dlcta Mernetgh 12 State 5(31 .

PN

SE2d152, 158 (Ga Ct. App. 2000). -

- N c ‘ ¢ . ,
On appeal Heyward argues the mclusion of his alias, Abdul Muslim, i_n the reading of the

[N

indictments to the jury unfarrly preJudrced him, not because arn’ alias connotes a criminal

Vs

background but because the partlcular ahas mJects an assumed bias agamst non-Chrlstlan'

~

religions. (IBOA at 17- 18) Heyward does not suggest and the record does not support any

1mphcat10n that the sohcltor made any 1mproper comment regardmg Heyward’s rellglon in the: '

' opemng or closmg arguments - sought' to 1ntroduce ‘any other’ 1mproper ev1dence ‘related to

allegatlon of rehglous blas stems ﬁom the use.of hrs ahas Abdul Mushm in the 1nd1ctments read

\

by the tnal court and later ment1oned dunng the testimony of the DNA database administrator.

The probatlve value of the allas became clear in the testlmony of database admmlstrator
John Barron. (R. p 374 lines 4 20.) Barron explamed that DNA ev1dence was submltted to the

national database,and a match was returned from New Jersey R. p. 375, line 22 —..p. 376, line

32
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15.) The name returned with the match ‘was Abdul Muslim and also included a birthday, a state

.

- identification number, and a national identification number. Barron then perforrned ‘a comparison

~ between the Abdul Muslim sample and the known sample of Jam_esHeyward. Barron‘\testiﬁed

the samples matched. (R. p. 379, lines 14-25.)

Although this testimony may not ha_ve seemed significant at the time, Heyward’s strategy

to ~_guestion the accuracy ‘of the DNA analysis became evident during the ¢ross-examination of

e

. Dr. Gray Amick, the.Richland Céunty Sheriff’s Department DNA.laboratory dircctor.' (R. p.-382,

~ lines 1-22 pp 389-412) The defense S strategy was to suggest the analysts had not performed a

- -'thorough search’ of the unknown DNA proﬁles found at the cnme scene, suggestmg the d

a poss1h111ty the actual culprit was not discovered. (R. p. 401, line 8'p. 410, line 20.) As the trial _

" judge noted in h1s pre-trlal refusal 0 strilce-the alias from the indictment, the DNA mateh to, a

.

| - third name, ‘Abdul Muslim; could have. been .'exc_ulpatory .or inculpatory to James "Heyward,

S : : « 7
depending on how the testimony developed: at trial. Because' Heyward the challenged the

-accuracy of the investigation of the identity of the unknown profile, the. accuracy of the

' investigation of the. identity of Jamies Heyward to Abdul Muslim was relevant to the State’s

State did. agree not to object to the- motlon 1o strike the mdlctments 1f Heyward agreed he would

" not’ challenge the DNA evidence, but Heyward would not alter lns strategy. He cannot now

’ complam because:the. strategy fa1led

As he d1d at .trial, Heyward boldly asserts the mere mentlon .of the allas results ina

) prejudrce -against him based on religious blas In support of his position pre-tnal he argued a

Gallop poll based on questlons pos1ted in 2004"and 2006 revealed intolerance to Musllms That

data, even if true, obtamed three. and five years followmg the ‘attacks’ of September 11 2001, is

L3 T
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. burden 6 prove the elements.of the crimes charged; R. p. 444, line 18 —p-- 445, llne'25.) The .



-~

hardlyh'dispositive of the mere mention of a name in 2017. Further, Heywa_rd’s' reliance on
| Vasquez v. State, 388 SC 447, 698 S.E.éd 561 (2010),‘Ur_z?ted States v. Ham, 998 F.2d 1247,
1252-53 (4th Cir. 1993), and Unitéat States v. Vue, 13 F.3d 1206, 1213 (8th Cir. '1.9‘94), is
- misnlaeed In Vazqueé‘ 'the South Carelfna'Supreme Court found a due brocess violation from the

”

prosecutor’ s comments referrmg to the Mushm defendant as a domestlc terrorist in closmg

arguments, in which he also referred to the September 11th attacks Vazquez 388 S.C. at 460, 698 - B

S.E2 at '567. In Har, Fourth Circuit Court of Appeals found the prosecutor s 1ntroductron of
.unrelated e\wdence of bad. acts by members of the rellglous community unduly prejudiced the
| -defendant at his trial fo’rlunrelated _charges.~qu, ‘998 -F.2d at 1254. In Vue, the defendants
| | challenged the . admission of ~'certain testir'n‘ony related to the likelihood ‘of the invol'vement in.

_opium smugghng of persons .of Hmong descent Vue, 13 F.3d at 1211 The Elghth C1rcu1t agreed,

- ﬁndmg testlmony tymg the ethmc descent of a defendant to. the. ethmc charactenstlcs of drug

\

L dealers in'a specific geographlc area.or a specrﬁc type of drug trade i 1mproper Id at 1213. If any

of these cases are apphcable to the.case at hand; they would only illustrate how the mere mention'

- of the'name, Abdul Mushm, was in no way unduly pre_|ud1c1a1 by the standards of prevalhng case

© law. The solicitor- made no references. to Heyward’s rehglon nor 1ntroduced any ev1dence of .

!

-

rehg_r_ous activities or trends. The State- only: soughtjto‘\hnk‘the name returned fromi the natlonal |
.. database to the person on trial for murder, foreclosing Heyward’s argument the DNA belonged
‘ ~-‘ 'l:..- . :l S A . ._). U -_'\

" entirely to an inknown male. “This-issue is without merit, -~ .F . - 7T LRt T

ro.
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V. The trial judge did not abuse his dlscretmn in admlttmg detalled photographs
of the victim’s injuries because the pictures were offered to prove malice
beyond a reasonable doubt, corroborated the pathologists’ testimony about the
blunt [force trauma to the head, and ere limited in number-and breadth only
to those necessary to illustrate the testlmony

xStandard o_f Review '

“The relevancy, rnateriality, and admissibility of photog'raphs as evidence are matters left

7 \_.

to the sound discretion of the trial court ’ State v. Nance 320 S:C. 501, 508 466 S.E. 2d 349,353
(1996). “If the .offered pho,tograph serves to corroborate testimony, it is ‘not an abuse of
discretion to admit-it.” Id “A trial judge’s decision regarding the c\omparative probative value

. . ‘- .. . ~
and prejudicial effect of evidence should be reversed only in exceptional Circmnstances.”.State 12
/L . ~ '

Lyles L379 S.C. 328, 338, 665 S E.2d 201 207 (Ct. App 2008) (internal quotation marks omitted).

How the Issue Was Presented at Trial

\

Ina _pre-trial motion before Judge McMahon on June 22, 2017 the defense objected to. '
several matters. (R pp: 449-453.) Concermng partlcular autopsy photographs Heyward argued
Exhibits 4, 5, 6 7 9, 16, 17, and 18 were all cumulat1ve (R p 461, line 18 p. 462, line 24.) .

_ Heyward objected to State’s EXhlbltS' 14 and 15 as irrelevant and “gruesome.” (R. p. 462, lines 2-

I

9) The State asked the trial judge to defer ruling on the admissibility until the State’s pathologist
testified because the doctor had identified those photographs as necessary for her to explam the

scope of the victim’s 1n_]ur1es R. p. 463 11nes 1-9) The sohc1tor also said the photograph of the

victim’s face corroborated the testimony of the victim’s grandchlld, who would testify she saw.

. ' ) . - o . i -~ ) -
her grandmother killed and described the color of her face after the strangulation (R p. 463,
e 7

hnes 10-20.) The State also agreed to w1thdraw Exhlblts 17 and 18. (R p. 466, lines 3-9.). The

\
court reserved its ruhng pendlng the testimony of the w1tnesses (R p 467 lme 5-p. 468 line

0y S R
35
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' p 293, hnesl 10)

~

~ Later at trial, Dr. Amy I')urso;'the State’s pathologist, testified: about 'the injuries she

found on MS. Tollison’s body. Dr. D1'1rso de'scribed finding multiple blunt force injuries\to' the

AN

victim’s head on four dlfferent planes of the skull R.p. 291 lines 11-22.) Dr. Durso testified

some of the 1njunes would not be v151ble to an external mspeetlon because they would be

1 “~N

) covered with the victim’s hair, but the injuries would be visible if the scalp was reflected. (R p.

291, line 23 — p.. 2§2 line 3.) The State asked Dr. Durso if photographs of the reflected scalp

. " would assist her testimony and she 1ndrcated afﬁrmatlvely The State then moved to enter State’s

!

) Exh1b1ts 14 and 15 into ev1dence R p 292, lines 4- 12) Heyward objected pursyant to Rule

" 403, SCRE (R p.292, hnes 11-13.) Heyward argued because the injuries to the head were 'not,

N\

‘ the cause of death the photographs should be excluded as 1rrelevant and-unduly prejudlclal R.

~
N L .
: Durlng a proffer of testlmony, Dr. Durso explamed the photographs demonstrated there

¢

was more than Just a strangulatwn—there was a’ struggle and: Ms Tollison’s head was struck on
N

-multlple different areas. (R p. 293, 1me 2I - D '294, line 1.).Dr. Durso sa1d the mjunes'

contnbuted to the cause of death and the photographs were demonstrative of those m_]unes
. - . \,.\\
because “t s easiest Wlth a plcture ” (R p 294 lmes 2-11.) The doctor then used the .

photograplis to demonstrate where the injuries occurred on Ms, Tolhson s head. (R; p. 295, lines

2-11.)

The trial court cited to*State v. 'Cazzi}zs 409 5.C. 524, 763 S.E.2d 22 (2014), and found

the probatlve value of the photographs outweighed the prejudlclal impact. The court found the . -

' photographs probatrve of malice because the exhibits indicated a v101ent struggle occurred at the

tlme of Ms. Tolllson s death Accordmgly, the court denied Heyward’s obJecuons and admrtted '

Exhibits 14 and 15 1nto evidence, (R p 296 hne 11 —p 300 lme 5. )

~
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Analysis -

The brutahty of Ms. Tolhson s murder was shocking. The photographs offered captured

the v1olence 1nﬂlcted upon her\and the -various types of wounds she suffered at the hands of

-

. J ames Heyward There was an eyewnness to the crime, the elght year. old granddaughter of the '

v1ct1m who descnbed watchmg Heyward strangle her grandmother at the k1tchen table.

- .

‘However the girl was also locked in a'closet for a srgmﬁcant period of time. The State theorized
.Heyward used h15 arm to choke Ms Tolhson and then later returned to “finish her off” w1}th the
draﬂ-stopper that was found wrapped around her neck (R p: 417, lmes 14-22)) The State argued
Heyward’s. act1ons showed a total d1sreg—ard for human life, proving the requ1red element of
malice in the murder of Ms Tollison. (R. P 418, lmes 9- 19 ) The proof. of mahce was: reﬂected
by the victirh’s own body; The State was entltled to make its case, desplte the gruesome nature of

the photographs because ‘the p1ctures ‘were the easrest and most demonstratlve marnner to

commumcate that evidence to the jury.

Yy

. chlld who d1ecl of “extensrve traumatrc 1nJury after being severely mauled by dogs. 1d at 528— ’

3

-33,763 S.E.2d at 25—27 The South Carolma Court, of Appeals reversed ﬁndmg the 01rcu1t court -
erroneously admltted the photographs and the error was not hannless Id at 533, 763 S E.2d at.
o 27. However the Supreme Court reversed the Court of Appeals, finding the photographs were

. “highly ‘probative, corroborative, and matérial in establishing the elernents "of the "oﬁ‘ense's .

’
~

. charged [their] probatlve value outwelghed [their] potentral prejudwe and the appellate court

~ i

should not have 1nvaded the trial court's dlscret1on in admlttmg thrs cru01al evidence based on its

\

o emotional reaction to-the subject matter presented.” Id at 534—35, 763 S.E.2d at 2_8.
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In Collms the circuit court admltted into ev1dence seven pre—autopsy photographs of a .




< InState v. Gray, 408 S.C. 601,759 s:E.zd' 162 (Ct. App. 2014), the cireuit court admitted
into evidence eleven photographs of a wctlm—taken before and durmg autopsy—who dled after

belng severely beaten durmg two separate ﬁghts on the same. day The Court of Appeals‘

by

determmed it was-within the circuit court’s dxscretlon to admit etght of the photographs of hlgh

’

probative value presenting minimal danger of unfair prejudice, noting the photographs “contain

. no quod or gory, anatomical detatls,'and thus pOSe'little, if any, da.hger of unfair prejudice.” Id. at

~

609, 759 S.E.2d at 164. As' for, the renraini'ng' three ',photographs,-" which” were ‘taken- during

v

~ ‘autopsy and showed the victim's exposed skull and brain, the Court concjuded t_hey too had. -

: N i
probative value; they corroborated the pathologist's findings concerning the extent and location
of the victim's h'ead injuries and cause of death and were important to the State's ability to prove

. (
malice. Id. at 612-16, 759 S. E :2d at 166—68

In State v. Kelly, 319 S C 173 460 S E2d 368 (1995),‘ our. Supreme Court found
photographs showing blood patterns on- the victim and area: around the v1ct1m were probatlve as
“t0 the element of mahce The Court noted the defense posrtlon that the defendant should only be
convrcted of voluntary manslaughter and reasoned the ev1dence reﬂectmg “the entire crime

- scene ? Whlch ‘included “charts photographs and v1deo [that] also were relevant to establish .
mahce ot Id 319 S. C “at 178 460 S E. 2d at 370 In partlcular the Court reasoned .' ‘ S
| . The charts, photographs and v1deo here deplcted the excess nature of the

klllmg The relevance of ... these items and their probatlve ‘value on thessue of

“ malice was. great enough to negate the risk- of the Jury s basing its declslon on an
unproper passmn : 4 . -

' Id 3198.C. at- 178 46OSE2dat37l

J
2 Here, the photographs wereused to specrﬁcally demonstrate explam and corroborate the -

location and extent of the blunt force trauma wounds, in addrtlon to the strangulation wounds, all,

~ of which were evidence of matice. In his brief,-Heyward incorrectly argues the .testimony was

S * o 38. .
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AL : ' : "L S .
unnecessary to establish what occurred to, the victim-because the girl witnessed the crime, -

drstmgulshmg the case at hand from Collzns i which there were no eyewrtnesses (IBOA at 20 )

However although the girl d1d see Heyward attack her grandmother, ) she d1d not witness the .

- \

entirety of the cnme Thus the photographs prov1ded the j Jury w1th more- 1nformat10n than that

‘available to the child. Moreover the photographs were entered durmg the State’s casé in chief,
" - ' \

Heyward had not yet elected hlS rlght to refuse to testify. Wlthout knowmg how Heyward would

defend the murder charge the State sought’ to prove malice, in part from the. unnecessary

brutality. 1nﬂlcted' on Ms Tolhson
Heyward argues the, photographs were not needed because the girl prov1ded eyew1tness

,testlmony ‘to the murdef, then 1ncon51stently argues the trial court erred in ﬁndmg the

/

'photographs corroborated the girl’s story because the g1r1 never test1ﬁed about 1n]ur1es to Ms.

s

Tolhson s head (IBOA at 20. ) Thls gap in the testunony is precrsely the reason the photographs

in conJunctlon w1th the testunony of) the- pathologrst ‘were s1gmﬁcant Dr Durso festified the

trauma to the head was a contrlbutmg factor to the cause of death She also testtﬁed the wounds
) wbuld not be v151b1e extemally because the v1ct1m s ha1r wou\ld obscure the mjunes R..p. 291

lme 23 p 292 hne 3. ) The photographs corroborated thls testlmony Consequently, there were
di dlstlnct and necessary reasons to submlt the photographs See State v. T orres, 390 S.C. 618 623
'703 S. E 2d 226 229 (2010) (‘“If the offered photograph serveswto corroborate testlmony, 1t is not
- ~an abuse of dlscretron to admrt it.””) (quotmg Nance, 320 S C at 508 66 S E. 2d at 353) State

!

V. Martuccz, 380 S C. 232 250 669 S.E. 2d 598 607 (Ct App 2008) (“Admrttmg photographs

wh10h serve to corroborate testlmony 1is not an abuse of dlscretmn ”) See also State v. Kelsey, -

331 S C. 50 76 502 S E.2d 63, 76 (1998) (photographs of various bone and bomb fragments and -

clothmg found at crime scene were adrmssrble in murder prosecutlon to corroborate testlmony .

2 -~
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concerning condltron of victim’s body as first. dlscovered by pollce at crime scene, and location. .

of bone and” bomb fragments supported testlmony that bomb had been detonated in victim’s’ |

~ o ~

mouth). ’
Finally; any error in the introduction of these photographs must be viewed as non-

prejudicial and harmless beyond.a feasonable doubt, since it could not reasonably have affected

the result of the, tnal See State v. Sherard, 303 S. C 172, 175 399 S.E2d 595 596 (1991)

o (“Error in a cnmmal prosecutron is harmless when it could not reasonably have affected the

result of the trlal”); State v. Bailey, 298 S.C. 1, 5,377 S.E.2d 581, 584 (.1 989). (i‘When guilt has

hee'n c%nclusively proven by competent evidenice such that no other'fational conctuston canhe

reached the Court should not set a31de a conviction because of msubstantral errors not aﬂ‘ectlng
'the result”) As noted earher the evidence agalnst Heyward was overwhelrmng Desplte the
compelling evidence, Heyward ultlr‘nately. 'argued h\e was not the perpetrator of the crime. The
Jury sxmply did not beheve h1m L S .. )

| - VL Heyward offered no' evndenee any juror‘;aw his shackles during jury selectlon,

! * 50 he cannot show prejudice from the ‘trial court’s denial of his motlon to
remove the shackles :

'
S, .-

Standard of Rev1ew

Whether a defendant is restrarned dunng ‘trial s w1thm the trial Judge s dlscretlon The

trial judge is to balance the prejudicial 'effect’of shackling with the considerations of courtroom

)

decorum and secunty Illmozs v. Allen, 397 U. S 337 (1970) The tnal judge is the best equlpped

to decrde the extent to which secunty measures should be adopted to prevent dlsruptron of the

trlal harm to those in the courtroom escape of the accused and preventlon of other crimes. Stateé.

Kl

Y Tucker, 320 S.C. 206, 209, 464 S.E.2d 105, 107 (1995).. : o ."

‘ v.-'4o
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. How the Issue Was Presented at Trlal
Before Jury selectlon began, Heyward asked to court to remove.the shackles from h1s
feet arguing the shackles could be seen from the ﬁrst two rows of the gallery d1rectly behind -
Heyward R p. 2 hnes 11- 15) Heyward requested the remova.l for the duratlon of the Jury
selection. (R. p. 2 lines 16 17.) o
_ The tnal court denied the motlon w1thout elaboratlon (R p. 2 line 23 ) .

N

Analysxs

As a general proposition, a crimmal_defendant has the right to appear in court t_'ree f.romv.

‘physical restraints. “The law has long forbidclen routine use of lyisible shackles during the guilt-

phase; it pcrmits a [s]tate to sha,ckle a criminal defendant only in the. presence ofa special need.”A
Dec‘k V. Missourz' 544 U.S-: 622 626 (2605). A defendant's ‘appearance in shackles ‘.‘may reverse
the presumption of 1nnocence by causing jury prejudtce thereby denying. h1m due process ” Jones
. Meyer 899 F.2d 883, 884 (9th Clr) see Duckett v. Godinez, 67 F.3d 734, 748 (9th Cir. 1995)
’ N (holdmg that because of the potentlal for pre_]udlce, due: process requires that shackles be used as
a “last resort”) However, “the tr1a1 Judge is the best equlpped to de01de the extent to whxch
secutity. measures should be adopted to prevent dlSl'llpthI’l of the trlal harm to those in the
'courtroom escape of the accused, and preventlon of other crimes.” State V. Tucker, 320 S. C 206,
'f209 464SE2d 105, 107 (1995) L |

v .~

“In order for a cnmmal defendant to enJoy the maximum benefit of the presumptlon of

innocence, ‘our courts should make every reasonable effort to present the defendant before the

J‘ury in a manner that does not suggest, expressly or unphedly, that he or she is a dangerous -

\
character whose gullt is a foregone conclusron = The negatlve connotatlons of- restraints,-

C /

' nevertheless, are without '51gn1ﬁcance unless the fact_ of the restramts comes to the att_entlon

/
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-~

of the jury. 7 State v. Brawley, 137 A 3d 757 760 (Ct 2016), cmng State \2 Webb 680 A.2d
\

147(1996) (emphasis added) It is the defendant's burden to show.that the presence of shackles |

prejudiced h_1m in some way. See U.S.v. Mayes, 158 F.3d 1215, 1226-27 (1_1“‘ C1r. 1998) A(even if

!

court abused its discretion in ordering defendants to wear leg irons during trial, defendants failed

y to demonstrate prejudice and were not denied fair trialj; Cfastillo v. Stainer, 983 F.2d 145,147 (9‘}' )

/

) Cfr: 1992) (error in restraining defend'arrt-harmless where restraint~ could not be seen by the jury);

State v. Williams 485 A.2d 570 (Ct. 1985) (‘.‘the record does not indicate ... [and] the defendant .

[does not] clarm that any offer of proof was made as to whether the jurors could or did view the

restraints when on the defendan ). ‘ ¢ -
' ' 4
In the present case the record mdlcates ‘the trial court demed Heyward’s request to

{

_ remeve his shackles during j Jury selectlon. However, the defense did not make any offer of proof

\
at trial with respect to whether the jury could or dld see the restraints. The only argument in -

support of the claim was that ifa jury member sat in the front two rows drrectly behmd Heyward,

the j Juror n’ught be,able to see under the defense table and view the‘ leg shackles. Apart from the

!

statement of HeyWard’s counsel e'xpr'esslng his concern, the record contains no evidence the

p0351b111ty of a v1ew1ng prejudlced the minds of the j Jurors against Heyward The record was not

\ ’ ”

developed to include whether any potenual juror sat in the two rows behind Heyward dunng jury
selectlon nor was there any ev1dence on the record concerning the clothlng Heyward wore or the
nature of the restramts Further Heyward did not request the. tr1a1 Judge to admonish the jury to
drsregard any v1ew1ng and draw no mfer_ences from the fact that he was in leg restraints in the

courtroom. In fact, defense counsel never. renewed or axnpliﬁj'ed his initial objectién after the
conclusiqn'of jury selection: Therefore, Heyward has failed to establish that the trial eourt's

oo ;‘r L R N L T Y Eaaer R T L LRIPL L LA A K ALEE LY

-

v U li'

S~
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) ’ i
refusal to rémove his.shaclgles"during jury selection compromised his presumption of innocence

in any manner. )
. L ) ’ - - e -
\
_ VII. There is no error, much less cumulatlve error, and any preserved errors are.-
harmless beyond a reasonable doubt in light of the ‘overwhelming evidence of -
guilt. A defendant is entitled to a fair trial, not a perfect one, and even a perfect

trial would have 1nev1tably resulted in Heyward’s conviction.

Lastly, Heyward argues ‘this Court should grant a new tnal on the basis of the cumulative

I

error doctnne This ground was nerther ralsed at tnal nor in any motion for new trial and is

therefore not preserved for review. The exact name of the legal doctrme employed does not need '

to be used to preserve an argument but it must be clear that the argument has been presented on

- that groufd. State v. Russell 345 S. C 128, 546 S E. 2d 202 (Ct App. 2001).

AN

Nonetheless the cumulatrve error doctr1ne provides relief to a party when a combination

]
of €ITorS, 1n31gn1ﬁcant by themselves has the effect of preventlng the party from receiving a fair
trial, and the cumulatlve effect of the €ITors affects the outcome of the trial. State V. Beekman

405 S.C. 225,_237 746 S E.2d 483 490 (Ct App 2013) (crtlng State v. Johnson 334 S.C. 78,

93 512 S.E. 2d 795 803 (1999)) An appellant must demonstrate more than error in order to

N

quahfy for reversal pursuant to the . cumulatwe eITor doctrme rather he must show the errors -

adversely affected hlS nght to a fa1r tr1a1 to qualrfy for reversal on thls ground Id see also State "

U

. McEachern 399 S. C 125 150 731 S.E. 2d 604 617 (Ct App 2012) (statmg, ‘even if the

court d1d comrmt any errors, we beheve those errors to be harmless such that Holhe can show

~,
N

nelther prejudrce nor that the €ITOTS affected her rlght to a fair trial™). The Constltutlon entltles a

[

cnmmal defendant toa falr trial, not a perfect one. State v. Mitchell, 330 S.C. 189 199-200, 498

b

: : S.E.2d 642, 647-48 (1998) (fmdmg reversal on cumulative error doctnne not warranted)

Further our courts have addressed the issue of an unpreserved cumulatrve error doctrme, :

4 >
concluding the doctrine- is not rec_ogmzed when an appellant -asks the court to consider \the

P Id . . . ' -~

\ . ‘ ' 43 .‘ o .. - 3
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unpreserved issues for review ‘See State.v. Béekman, 405 S.C. 225 238, 746 S.E.2d 483, 490

(Ct. App. 2013) (“our appellate courts do-not apply the pla1n error rule”) State v. Sheppard, 391 .

S. C 415, 421, 706 S.E. 2d 16, 19 (201 1) (notmg appellant clearly sought for the appellate court -

to apply the’ plaJn error rule and statlng as follows “This Court, however has- routmely held the

plam error rule does not apply in South Carohna state. courts. lnstead a party must have a~ .

contemporaneous and specrﬁc objection (to preserve an. issue for appellate review. «) As 1n

Beekman and Sheppard Appellant asks th1s court to apply the plain error doctrme by combmg

the record for issues and argumg for the ﬁrst trme on appeal the cumulatwe.effect of these . -

"/
N

rnatters 7deprived him of a fair trial.

A Further,-despite-the numerous issues presented on appeal, the record reflects the trial

court exercised its discretion soundly at each instance, or the record did not support any. claim of
N ~
prejudice. The out of court 1dent1ﬁcatlon of Heyward as the killer was both posmve and reliable.
1 \ 7

The ﬁngerprmt card obtamed from AFIS was properly authentlcated by the ﬁngerpnnt expert

~

‘ who analyzed the prmts The functionality of the § gun was relevant to the deﬁned elements of two
. ‘of the crimes charged and was probatrve of Heyward’s ma.llce when he entered the home. The

rnere mention of Heyward’s alias .inv1ted“no religious preJudlce but did connect Heyward to-a

Cr

“ national DNA database;'-The‘autopsy photographs were relevant to p'rove:malice from' the
brutality of the crime against Ms. Tollison. Finally, even thorigh the.trial court did not explain his -
~ reasoning for the denial of the motion to remove he, shackles Heyward cannot. show, prejudice

because there was no ev1dence any jurors actually saw the shackles. -The State presented_

\ -~ I

: compellmg drrect ev1dence ‘and substantial crrcumstantlal ev1dence of Heyward’s gullt

Heyward’s attempt to stack the deck does not change the equat10n the sum of all zeros is

~

still zero. Moreover the cumulatlve effect of any errors thlS Court might ﬁnd farls to undermme

44
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the fact that Heyward did receive ’a\fair trial. This case does not warrant reversal on cumulative

€ITOor. “As we have stressed on more than -one occaswn the Constitution entitles a crlmmal

/

-defendant to a fair trial, not a,perfect one.” State v. Mitchell, 330 S C. 189, 199 200, 498 S.E.2d
suffered no constitutio‘ual depri'yf;tion_ b : e —

~ . - o ' CONCLUSION '

\.

For all of the foregomg reasons; it 1s respectfully submltted that the Judgment conv1ctlon'

and sentence of the trial court should be affirmed.

[ . N . {
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7

ARGUMENT

L The trial court erred in admitting evidence and testimony regarding (a) an oui-of-
court photograph lineup where the victim did not make a positive identification and
(b) the subsequent positive identification made by the victim at trial.

As set forth in the Appellant’s Brief, the United States Supreme Court established a two-
pronged .inqluiry a court must undertake to. evaluate the admissibility of an out-of-court
identification in Neil v. Biggers, 409 U.S. 188, 93 S.Ct. 1127 (1972). Although the State
acknowledges this two-pronged inquiry, the State failed to separately address the first prong
regarding whether the identiﬁcétion’ procedure was unduly suggestive, apparently conceding that
issue.! Instead, the State focused only on the second prong—the factors to be used in assessing
the reiiability of an otherwise unduly suggestive identification procedure. (Resp’t’s Br. pp. 8—
16.). The State seems to suggest in its reliability analysis, however, that the identification
prqcedure was not unduly suggestive because Investigator Clarke directed G.F. as follows: “I
want yqﬁ_ to help me and sec,_‘vif‘ You can see the bad man who did this to your grandmama.,”
(Resp’t’s Br. pp. 13-14 (emphasis added by the State).) . The State seems to suggest the use of
. the word “if” would s_omehow impI){ to an eight-year-old child that she need not choose any
particular picture or that the perpetrator may not be included in the lineup.

The photograph lineup, however, was-unduly suggestive in the manner in which it was

. .conducted. - (State’s Ex. 31.) First, Investigator Clarke’s instructions to G.F. actually imply the

_ opposite. of what the State contends.- His exhortation that G.F. needed to “help” him -would
. certainly encourage a child to take some form of action—here, choosing one of the six pictures
presented to her.. Moreover, his instruction for her to “see if [she] can see” is more of a test of

_ber ability rather than an indication that the perpetrator might not be included in the photograph

1. The first prong in Neil v. B;g' gers was the basis for the trial court’s ruling in admitting the so-
called identification in this matter. (R. p. 122, line 18-p. 123, line 2.)
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lineup. For example, a child’s homework may say “see if you can ﬁﬁd the match” or “see if you
can fill in the blanks™ or a parent may tell a child they want to. “see if-you can clean your plate”
or “see if you can shoot this basket.” The use of “see if you can” in those instances urges taking
the desired action rather than indicating that taking no action is a possibility.

Investigator Clarke’s own testimony about the lineup during the Biggers hearing supports
this interpretation. He testified that, “I went into the room, just spoke with her briefly, told her
she was a brave little girl, and I needed her to be brave for us again, and I asked her to pick out
. the man that had done something to her and her great-grandmother.” (R. p. 25, lines 4-7.) It is
evident from his own words that Investigator Clarke believed he was asking G.F. to pick a
phqtograph,_ and he gave G.F. no indication that she should only pick a photograph that she was
.. confident was the perpetrator, much less any indication that not picking a photograph was an
. option.

- .~ .. The photograph lineup was also unduly suggestive because Investigator Clarke hurriedly

., -accepted G.F.’s non-identification as though it were a.certain.identification and even interrupted

... her as she was expressing doubt about the choice. G.F. stated that “Number three looks kind of
-like him.”” (State’s Ex. 31.) (emphasis added). She subsequently pointed.out another photc;graph
and said it “kind of looks lllike;n_vl.y Jjanitor,” causing Investigator. Clarke to. quickly turn over the
.page so G.F. could no longer see or comment on any of the photographs. (State’s Ex. 31.)
Investigator Clarke.also interrupted G.F. as she was asking if Investigator Clarke would “try to
catch someone who looks like that . . . because that isn’t exactly . . .- (State’s Ex. 31.) G.F.

. mever indicated that Appellant-was actually the perpetrator and seemed to indicate that Appellant

- ‘was not the assailant at the photograph lineup. As acknowledged by the State, Appellant was

~ already a suspect at the time of the lineup, which would explain Investigator Clarke’s willingness
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to pounce on the Iess-than—positiire statement made by G.F. and attempt to prevent her ﬁémm any
farther explication. (Resp’t’s Br. p. 9.) For these reasons, the photograph lineup procedure was
unduly suggestive, and the so-called identification made as a result should not have been
admitted.

Moreover, the overall identification process, which evolved from G.F.’s non-
identification at the photograph lineup, to confirming that Appellant was the person in the
photograph at the pre-trial hearing, to G.F.’s certain identification of Appellant as the perpetrator
at trial, was unduly suggestive. The State argues that Appellant’s reliance 6n Foster v.
California, 394 U.S. 440 (1969), regarding an evolving idenﬁﬁcaﬁon is misplaced. (Resp’t’s Br.
p. 15.) Specifically, the State argues that the in-court identification in Foster was doomed

because of the precariousness of the out-of-court identification but that, here, G.F. positively and

confidently identified Appellant at the photograph lineup. (Resp’t’s Br. p. 15.) The State

completely ignores that G.F. did not make a positive and confident identification at the
photograph lineup. Té the contrary, G.F. said only that the photograph of Appellant looked
’“kirAld of” likg the perpetrator but that it wasn’t “exactly” him. (State’s Ex. 31.) Again, G.F.
nevér actually identified Appeﬂant as the perpetrator and seemed to indicate that Appellant was
Qnot the assailant at the photograph lineup.v It was only at trial, after shé had been repeatedly

exposed to Appellant’s photograph and where Appellant was the bnly. one from the photograph

lineup and the only one on trial, that G.F. finally made a positive and confident identification of

Appellant as the perpetrator. This identification process violated Appellant’s rights to due -

process and should not have been allowed.

With respect to the second prong of the Biggers analysis, G.F.’s so-called “identification”

of Appellant was not sufficiently reliable to rescue the State’s unduly suggestive identification
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procedure. To evaluvate reliability, courts must consider the following factors under the totality
of the circumstances: “the opportunity of the witness to view the criminal at the time of tt.le
crime, the witness’ degree of attention, the accuracy of the witness’ prior description of the
criminal, the level of certainty demonstrated by the witness at the confrontation, and the length
of time between the crime and the confrontation.” Biggers, 409 U.S. at 199-200, 93 S.Ct. at
382,

G.F.’s inconsistent prior descriptions of the perpetrator, her uncertainty at the photograph
lineup, and the length of time between the crime and confrontation created a substantial
likelihood of misidentification such that the trial court should not have admitted the out-of-court
“identification” or the subsequent in-court identification.

The State argues that the third factor—the accuracy of the witness’ prior description of
the criminal—supports the admission of the so-called identification because G.F. described the
athletic suit worn by ‘Appellant. (Resp’t’s Br. p. 13.) If she had, that description would be
consistent with the State’s theory at trial that the perpetrator wore a track suit that was brown

.with orange stripes. (R. p. 354, lines 3-4.) However, the State’s portrayal of G.F.’s prior
description is not reflective of the record. G.F. was asked to describe the assailant for the first
time in a 911 call and responded that “he’s black; that’s it.” (State’s Ex. 42.) Later in the same

. call, she again states that the assailant was “black, that’s all I know.” (State’s Ex. 42.) In

response to questions from an officer at the scene that can be heard in the 911 recording, G.F.

stated that the assailant was wearing an orange jersey and that she didn’t see his hair. (State’s

Ex. 42.) After hearing G.F.’s description, the officer at the s¢ene reported that the suspect was a

“black male, orange jersey.” (State Ex. 42.)

4
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One day later, G.F. was interviewed at the Assessment Resource Center by Kristen

Dixon. At the conclusi=0n of that interview, Investigator Clarke came in and presented her with
the photo lineup. G.F. told the interviewer at the outset, “I do not remember every single thing,
like I told the police officers, because I went to bed; I actually went to bed.” (State’s Ex. 31.)
Later in the ARC interview, G.F. reported that fhe assailant was wearing a hoodie but did not
have the hood on. (State’s Ex. 31.) G.F.’s change in description may well have been the result
of discussions she had with the officers responding at-the scene not captured on the 911 call or
the resqlt of discussions she had with the officers or doctors in the hospital. There is no evidence
in the record' documenting those discussions or any descriptions she made therein. Because the
officers had begun developing Appellant as a suspect .by that point, it is possible they provided
additional information to G.F. .abo.ut Appellant in the interim in an effort to jog her memory.
Regardless, G.F.’s second description of a hoodie is markedly different than her initial statement
that he was wea.rmg an orange Jersey, a.nd is also 31gruﬁcantly different than the brown tracksuit
w1th stnpes the State clalmed the perpetrator was wearing at trial. Importa.ntly, G.F. never
descnbed any of the assallant’s facial features, tattoos (or lack thereot), or any other deﬁnmg

“ features in any of her descnpuons See State v, Moore 343 S.C. 282, 289-90, 540 S.E.2d 445,

| 449 (2000) (finding an unreliable identification where an eyewitness’ description was limited to
the susiaect’s race, clothiﬁg, and height, rather than any facial or other distinguishing features).
G.F.’s contradictory statements regarding her assailant’s :appearvancé indicaté that her so-called
“identification” was not reliable. o

The State also asserts that the fourth factor—certainty demonstrated by the witness at the
photograph lineup—supports the admission of the so-called identification. (Resp’t’s Br. p. 13—

14.) However, as detailed above, G.F. did not make a certain identification at the photograph
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lineup and even indicated that Appellant was not her assailant. Therefore, her “identification”
was not certain and was not so reliable as to overcome any undue suggestiveness.

Finally, the State asserts that the fifth factor—length of time between the confrontation
and the identification—supports admission of G.F.’s “identification” because it took place only
one day after the incident. (Resp’t’s Br. p. 13.) Although G.F.’s so-called identification was
made fairly close in time to the incident, this factor is less weighty here due to the contradictions
of her more contemporaneous descriptions. G.F.’s prior descriptions, made even closer to the
time of the crime, did not ultimately match the State’s theory at trial regarding Appellant’s
clothing on the day of the murder. Under the totality of the circumstances, G.F’s so-called
identification was not sufficiently reliable to rescue the State’s unduly suggestive identification
procedure, and it should not have been admitted.

" In summary, Investigator Clarke told G.F. to “see if you can see the bad man” in much
the same way a parent might tell a child to. “see if you can finish your supper.” Under those

highly suggestive circumstances, G.F. was presented with no other choice than to pick one of the

- “men-out of the photograph lineup. . Thus, she chose the photo of the person she thought looked
- most like the assailant. Unsurprisingly, she chose the same photo as 37 percent of the

- participants in Appellant’s identification expert’s survey. (R. p. 62, lines 11-14.) There is no

faulting an eight-year-old child for failing to accurately remember details about her assailant; the
very same child understandably stated that she did not remember everything and that she wanted

to brainwash herself, - (State’s Ex. 31.) However, to conclude that the child’s purported

-identification was so sufficiently reliable as to outweigh the suggestive nature of the

identification procedure would require the court to ignore the significant indicia of unreliability

set forth above. - The trial court’s admission of the identification, as well as G.F.’s subsequent in-
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court identification, violated Appellant’s right to a fair trial and he is accordingly entitled to a
new ftrial.

II. The trial court erred in admitting a fingerprint card obtained from a New Jersey
database and testimony based on the New Jersey fingerprint card because the New
Jersey fingerprint card was not properly authenticated by the State.

In response to Appehant’s argument that the New Jersey fingerprint card was not
properly ‘authenticated and therefore the trial judge should not have admitted it, the State
contends that it onlyhas to show that Inyestigator Odom (the State’s ﬁngerprint expert) could
identify the distinctive charactenstlcs of Appellant’s fingerprints; that Odom recognized the
4 ﬁngerpnnt card as ongmatmg from the Automated Fingerprint Identification System (“AFIS™)
database where other ﬁngerprints of that nature are kept; and that the fingerprint card was an
accurate reflection .of Heytvard’s lprints.' The State’sithree au'thentication arguments fail, and
'even assuining the State could show those thmgs, it would still not be sufﬁcient to authenticate
..the New Jersey ﬁngerpnnt card under the standard estabhshed by State v. Anderson, 386 S.C.
120, 687 8. E 2d 35 (2009) o

As an 1n1t1al matter 1t is cntlcal that Invest1gator Odom de not dehneate in her report
‘between the New Jersey ﬁngerpnnt card she obtamed through AF IS and the South Carolina card
| obtamed when Appellant’s prints were taken in Richland County (R. p. 224, lines 1-14, p. 225,
lines 8-17.) She may not have had a doubt that the prints were the same, but she admitted that
she never did a detailed comparison between the New Jersey prints and the South Carolina
prints. (R. p. 224, lines 1-14, p. 225, lines 8-17.) Because she could not delineate between
which set of prints she used in her report, the report was itself inadmissible because there is no
way to extricate the unauthenticated evidence therein (the New Jersey fingerprints) from the

authenticated evidence (the South Carolina fingerprints). As for the reports being admissible
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pursuant to South Carolina Rule of Evidence 1006, under that rule a summary is only admissible
if the underlying data is admissible under state law. That was not the case here because a portion
of the underlying data was.not authenticated.

It is telling that the State focuses on non-South Carolina precedent interpreting the
Federal Rules of Evidence in its response,.rather than on the authentication requirements set

forth in State v. Rich and State v. Anderson. _'To meet the authentication requirements under

Rule 901 of the South Carolina Rules of Evidence, the South Carolina Supreme Court requires
testimony regarding how a person’s fingerprints were takep, including testimony that a known
- fingerprint card was taken ata cqrrectional facility on a certain date. Anderson, 386. SC at 128—

29, 131-32, 687 S.E.2d at 3940, 41. Because the State did not introduce any tesﬁmony as to
how Appellant’s fingerprints were takgn for the New Jersey card, including testimony about

. where and how those prints were taken and what day they were taken on, the State cannot

.. authenticate the New Jersey fingerprints as a matter of South:Carolina law under Anderson. In

; it_; évﬂ’qrt_-.‘tp get around Anderson, the State also ignores the comment to Rule 901(b)(7), which

provides “[a]s to the authentication of police fingerprint records, see. State v. Rich, 293 5.C. 172,

359 8.E.2d 281 (1987).”. Both that comment and Anderson clearly indicate how to authenticate

. fingerprint evidence in South Carolina, and any reference to other authority is an attempt fo
. circumvent South Carolina’s requirements. -

o To be ,clealq',, Appellant dogs not contend that the State is required to introduce testimony

. from the, actual person who took the New Jersey fingerprints, or even necessarily a person from

-New Jersey. .However, where the. State fails to present evidence establishing where, when and by

-, whom the New Jersey fingerprint card: was made, how those fingerprints were submitted to the
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AFIS, and how an accurate record of them was maintained in the AFIS, the State has simply not
met its burden of authenticating that fingerprint card under Anderson.

Rather than arguing that they satisfied Anderson’s standard, the State contends it properly
authenticated the New Jersey fingerprints under Rule 901(b)(4), Rule 901(b)(7), and State v.
Brown, 424 S.C. 479, 818 S.E.2d 735 (2018). With fegard to its Rule 901(b)(4) argument, the

State cites United States v. Patterson, 277 F.3d 709, 713-14 (4th Cir. 2002), and United States v.

Lauder, 409 F.3d 1254, 1265-66 (10th Cir. 2005). Those two cases pre-date Anderson and
applied federal law and the Federal Rules of Evidence. More importantly, however, the
authentication question presented in Patterson was whether the Tenprinter fingerprint image
réliably imaged the defendant’s fingerprints in much the same way as a party might challenge
whether a photograph reliably depicts a crime scene. 277 F.3d 709, 713. That question is
completely different than the question presented here—whether the New Jersey fingerprint card .
can be authenticated as a fingerprint card taken on a certain date, at a certain time, by a certain
person. In other words, is the New Jersey fingerprint card what it purports to be; is it authentic?
Appellant does not challenge whether the machine accurately imaged Appellant’s finger. Rather,
Appellant challenges the admissibility of the card because the State provided no evidence about
where and when the card was made, who ﬁade it, and whether it meets the New Jersey criteria
for its making. It is that evidence that the State cannot authenticate, not whether the prirﬁs
rendered by the New Jersey machine match Appellant’s actual fingerprint.

In Patterson, there was no witness that examined the defendant’s fingers to verify that
they were accurately rendered on a Tenprinter fingerprint image, and the deputy who operated
the Tenﬁrinter Jlacked knowledge as to how the Tenprinter worked and as to the accuracy of the

images it produced. Id. Because those ordinary testimonial methods of authentication were -
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unavailable, the court looked to the internal patterns method discussed in Federal Rule of
Evidence 901(b)(4). Id. In Patterson, a print was recovered from a bag containing cocaine base
that the police discovered during their investigation of the defendant. Id. at 712. Subsequently,
an expert witness testified that the print matched one of the defendant’s prints from the
Tenprinter imége. Id. at 712-13. The court ultimately found that the internal patterns or other
distinctive characteristics of the Tenprinter image, taken in conjunction with the circumstances,
provided an adequate foundation to admit the Tenprinter image because of expert testimony that
the Tenprinter print matched the print found on the container discovered during the police’s
" investigation.

In United States v. Lauder, the Tenth Circuit was confronted with similar facts to

. Patterson. 409 F.3d at 1265-66. Applying Patterson, the Tenth Circuit concluded that the “live-

skin” fingerprint cards the government sought to admit were sufficiently authenticated under the

~ " circumstances where theré was testimony that the defendant’s known fingerprint 'was properly

o recorded, that the machine functioned properly when it recorded the defendant’s fingerprint, and

that the chain of custody was maintained. Id. at 1266. The State did not present’any such
testimony at Appellant’s trial, and thus even under Patterson and Lauder the New Jersey
fingerprint card was still not properly anthenticated.

Like the State’s argument as to South- Carolina Rule of Evidence 901(b)(4), its Rule
901(b)(7) argumeﬁt also primarily relies on a case interpreting federal law and the Federal Rules
of Evidence. In an unpublishéd decision issued three years before Anderson, the Fourth Circuit
held that the district judge did not abuse his discretion in admitting fingerprint cards at trial,

finding that the cards were admissible as either business records or public records. United

States. v. Thomaton, 209 F. App’x 297, 299 (4th Cir. 2006). - Those methods are both
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exceptions to hearsay, rather than authentication methods. See id. The Fourth Circuit’s
sparse opinion in Thornton does not even discuss the basis for the challenge to the admissibility
of those fingerprint cards. See id. The State, without citation, asserts that all that is required to
authenticate the fingerprint card under this exception is for the witness to show that the card was
actually from the database where fingerprint cards of that nature are kept. (Resp’t’s Br. p.23.) It
is not clear where the State’s proposed st;'mdard comes from, but it is certainly not found in
Thornton.

The other case the State cites in support of this argument is State v. Carruth, a Missouri

- . Court of Appeals case that also predates. Anderson and that deals with hearsay rules rather

* than anthentication. In Carruth, the court held that an AFIS fingerprint card was admissible
under the business records exception to the hearsay rule where a witness established the standard
procedures used by the jurisdiction to collect arrestees’ fingerprints. 166 S.W.3d 589, 591 (Mo.

Ct. App. 2005).. To the extent Carruth applies outside of thé hearsay context, it supports

Appellant’s contention that there must be a witness to testify about New Jersey’s fingerprinting
and storage procedures in order to authenticate the New Jersey fingerprint card in this case.
There was no such witness here, and thus the State cannot show that it properly authenticated the
New Jersey fingerprint card under the business records method set-forth in Rule 901(b)(7).
Finally, the State cites State v. Brown as support for its argument that the fingerprint card
was authenticated under Rule 901(b)(9) of the South Carolina Rules of Evidence. To the extent
it applies, Brown simply illustrates Appellant’s argument. In Brown, the South Carolina
Supreme Court held that although authentication is a low standard and that the witness need not
be an expert, a witness testifying about a GPS monitoring systeml should have experience with

- the system and provide testimony describing the system, the process the system uses, and how
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the system presents accurate results for the particular data at issue. Id. at 492, 818 S.E.2d at 742.

Because the officer who testified about the GPS system in Brown did not provide such

testimony, the court concluded that the State had failed to authenticate the accuracy of the GPS
records. Id.

If the Court is inclined to apply the m standard here, Appellant should win.
Investigator Odom was admiﬁedlyA n‘ot‘famili'ar with the New Jersey system, much less the
procedures and standards used in New Jersey, or v_vhen', where, and by whom the prints were
taken. She therefore could not opine on whetﬁer the card was authentic. As stated above,
Appellant does not argue that the State péeded lto call an expert on the New Jersey system,
merely someone who could attest that the fingerprint card is what it says it is, and was familiar
with New Jersey’s ﬁngerpnntmg system the process that system uses to get ﬁngerprmts and
that the process for ﬁngerprmtmg was properly completed in this instance. Because the State
failed to produce such testimony, the trial court erred in concluding that the New Jersey
fingerprint card had been properly authenticated. = -

- The trial court’s admission of the fingerprint evidence substantially prejudiced Appellant

| at trial and is alone a sufficient basis for reversal. See State v. Rich, 293 S.C. 172, 359 S.E.2d

281 (1987) (reversing and remanding for a new trial where the trial court improperly admitted

unauthenticated fingerprint evidence). However, taken in conjunction with the inappropriate

admission of the various identifications and the other errors discussed below, the cumulative
error is too great to constitute harmless error.

III.  The trial court erred by allowing expert opinion testimony about the operational
capabilities of the recovered firearm where such testimony was not relevant to the
charges against Appellant and was needlessly cumulative and unduly prejudicial.

2
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On this issue, the State notes in its response that Appellant did not argue at trial that the
testimony about the operational capabilities of the recovered firearm was prejudicial under Rule
403 of the South Carolina Rules of Evidence. That is true, but Appellant is not arguing that the
evidence was unduly prejudicial under Rule 403 on appeal. Instead, Appellant is arguing that the
trial court’s decision to allow that testimony was improper on relevancy and cumulativeness
grounds and that the trial court’s decision accordingly prejudiced Appellant at trial.

As established in Appellant’s initial br{ef, the operability of the firearm is not a necessary
statutory or common law element that must be proven beyond a reasonable doubt for either

armed robbery or pointing and presenting a firearm. See State v. Heck, 304 S.C. 345, 346, 404

S.E.2d 514, 515 (Ct. App. 1991) (holding that “when a person commits robbery while armed
with a pistol ‘or' gun, such an instrument is considered a deadly weapon regardless of its

“operability”); State v. Burton; 356 S.C. 259, 263, 589 S.E.2d 6, 8 (2003) (noting that “[t]he

- elements of pointing and presenting a firearm are (1) pointing or presenting; (2) a loaded or
" unloaded " firearm; (3) at another”). As established in State v. Heck, which the State
“¢onveniently ignores, the operability of a firearm is irrelevant because it makes no difference for
armed robbéry. - Id. at 346, 404 S.E.2d at 515. As for pointing and presenting, the fact that an
unloaded firearm still satisfies the elements of that offense:demonstrates that operability is not
- required for that offense either. Burton, 356 S.C. at 263, 589 S.E.2d at.8. Accordingly, the trial
" court committed legal error in concluding that the expert’s testimony about the operability of the
 firearm was rélevant because operability wés a necessary element of those offenses.
Importantly, the tiial court made no finding as to whether that testimony was relevant for
purposes of showing the premeditation element of murder, ruling only that the expert testimony

was relevant for purposes of meeting the elements of armed robbery and pointing and presenting.
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R. p. 359, line 18-p. 360, line 22.) In any event, the expert’s testimony as to the operability of
the firearm was_cumulative with regard to the State’s purported purpose of showing malice
because it is the presence of the gun, not its operation, that shows premeditation. The State had
already introduced evidence that the gun was present, so there was no need for further testimony
about its operability other than to _inﬂame the péssions of the jury. The trial court’s error of law
substantially prejudiced Appellant.

IV.  The trial court erred in allowing Appellant’s alias “Abdul Muslim” to be used in the
indictments and at trial because the alias invited undue religious prejudice from the

jury.

The State argues that its inclnsion of Appellant’e alias in the indictment and its DNA
expert’s testimony about that ahas was necessary to identify Appellant in connection with the
DNA profile match the DNA daiabase returned However m the State’s brief, they acknowledge
that in addition to Appellant’s a11as the DNA proﬁle match also included a state identification
number, a bu'thday, a.nd a natlonal 1dent1ﬁeat10n number. (Resp’t’s Br. p. 33.) Either of those
' :‘. identification numbers cou]d have been used in lieu of the prejudicial alias, but the State insisted
E on usmg the ahas in an attempt to inflame the passion of the jury. At trial, the Solicitor
'contrasted Appellant s alias with the victim’s Christian beliefs. Here, because the inclusion of
_ Appeliant’s alias was not necessary to identify him in connection with the acts charged in the
indictment as in United States v. Clark, 541 F.2d 1016, 1018 (4th Cir. 1976), the trial court
should have granted Appellant’s motion to strike the alias from the indictment and should have
sustained Appellant’s objection to the DNA expert’s use of Appellant’s alias in her testimony.

As for any argument that Appellant created this issue by failing to agree not to challenge
the DNA evidence, the State cannot force a defendant to choose between challenging evidence or

being subjected to improper religious bias. Moreover, at trial the Solicitor repeatedly brought up
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the victim’s Christian beliefs in an apparent effort to improperly contrast the victim’s religious
beliefs with Appellant’s Muslim beliefs. The trial court’s decision to allow the State to introduce
Appellant’s alias where other identifying information could have been used instead prejudiced
Appellant and should result in a new trial.

V. The trial court erred in admitting gruesome autopsy dissection photographs of the
victim’s internal head injuries because the photographs lacked probative value and
were calculated to inflame the passions of the jury. ‘

The State argues in response that it introduced the autopsy photographs as relevant
- evidence of malice. However, Dr. Durso"s testimony itself regarding the victim’s wounds went
to this eleﬁent and the gruesome photographs were cumulative of her testimony and simply
piling on. Rather than being introduéed for corroboration or proving malice, the photographs
were introduced to inflame thé passions of the jury.

‘Dr.- Durso may have testified that the head trauma was a contributing factor to Ms.
Tollison’s cause of death, but she ultimately testified that the cause of death was strangulation.
(R. p. 313, line 2.) That cause of death is lcdnsisterit with G.F.’s testimony, and there is no
" testimony other than Dr. Durso’s that the assailant struck' Ms. Tollison in the head. Dr. Durso
further testified that “you can’t-date a contusion.” (R.rp. 303, line 25-p. 304, line 1.) Thus, the
only corroboration the photos might be used for is corroboration of Dr. Durso’s own testimony,
which was sufficiently detailed and graphic by itself to allow the State to establish malice.

" Accordingly, the photographs were needlessly cumulative and should not have been admitted.

See State v. Collins, 409 S.C. 524, 539, 763 S.E.2d 22, 30 (2014). For those reasons, the danger
of unfair prejudice from those photographs® admission substantially outweighed their probative
value under Rule 403 of the South Carolina Rules of Evidence. Their admission prejudiced

Appellant’s right to a fair trial and constituted reversible error.
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VL. The trial court erred in denying Appellant’s request to remove his shackles during
jury selection.

The State notes that a criminal defendant generally has the right to appear in court free
from shackles. Here, however, the trial court denied Appellant’s request to remove his shackles
during jury selection. The Sgte asserts that it is Appellant’s burden to show that a juror saw the
shackles 'during jury selection and that the presence of shackles prejudiced him in some way. As
set forth in the State’s brief, “[a] defendant’s appearance in shackles may reduce the presumption
of innocence by causing jury prejudice thereby denying him due process.” (Resp’t’s Br. p. 41

(quoting Jones v. Meyer, 899 F.2d 883, 883 (9th Cir. 1990)).) |
| Tﬁe prejudice to Appellant was not mitigated here like it was in the cases cited by the
State. In United States v. Mayes, the defendant’s leg restraints were hidden from the jury’s view
by tablecloths and railings, the jury never saw the defendant enter or leave the courtroom, and
the defendant’s leg irons were muffled to awlroid any sounds. 158 F.3d 1215, 122627 (11th Cir.

1998). Sixhilaﬂy, in Castillo v. Stainer, the defendant’s restraint was a waist chain that could not

‘be seen by the jury. 983 F.2d 145, 147 (9th Cir. 1992). Finally, in State v. Williams, the trial
court put up a panél at the defense table and ensured that the jurors entered from a place where
they could not see the defendant’s shackles. 485 A.2d 570, 574-75 (Conn. 1985).

As for the State’s position that Appellant must make an offer of proof that the jury could
or did see the restraints, there is no South Carolina precedent that so requires. The trial court
denied Appellant’s request to remove the shackles before jury selection without engaging in any
analysis whatsoever as required by State v, Tucker. 320 S.C. 206, 209, 404 S.E.2d 105, 107
(1995) (“The trial judge is to balance the prejudicial effect of shackling with the considerations
of courtroom decorum and security.”); (R. p. 2, line 23.) When making that request, Appellant’s

counse] stated on the record that “[i]f you are within any of the first two rows of the gallery . . .
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directly behind Mr. Heyward, you can see that shackling.” (R. p. 2, lines 13-14) Shackles are
not invisible. They were readily observable by the potential jurors seated closest to Appellant,
and the only evidence in the record is that the shackles could be seen.

The State contends that Appellant should have renewed his objection, made an offer of
proof that one or more jurors saw the shackles, and/or requested an instruction from the trial
court admonishing the jury to disregard the shackles and not to draw any inferences from them.
First, the State does not suggest how such an offer of proof could be made, nor is it obvious. The
- most natural method for such a proffer would be additional voir dire of the jury. Doing so and
asking whether the juror saw Appellant’s shackles, however, would only reinforce that Appellant
was in shackles and would siniply prejudice him further. As for requesting an instruction from
- the trial court, such an instruction would only draw further attention to the restraints. Because

-the damage had been done, and there was no reasonable method of proffering additional

. evidence, there was no reason for. Appellant to renew his objection to the shackles at the

. conclusion of jury selection.

There was no evidence in the record to ‘suggest that Appellant needed to be shackled

* . during jury selection, as the only-evidence in the record was that Appellant had never been

“discourteous to-the staff, the Richland Courty Sheriff’s Department, the bailiffs or this Court.”

i.. (R.p-2;:lines 19-20.) Then, Appellant was not even shackled during trial. That effective self-

reversal by the trial court further undermines any rationale the tridl court might have had for
. leaving him shackled without any explanation during jury selection. The trial court’s complete
: failure to conduct any balancing analysis was a significant reversible error that substantially
.prejudiced-AppéHant’s right to a fair trial.

VII. The cumulative errors committed by the trial court had the effect of preventing
Appellant from receiving a fair trial entitling Appellant to a new trial.

17
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The State, without citation, contends that Appellant has failed to preserve his cumulative
error doctfine argument by not raising it at trial. That is an incorrect statement of law not
reflected in any of the cumulative error decisions cited by the State in its response brief.
Moreover, Appellant’s arguments are all based on specific, preserved issues that were presented
to and ruled on by the trial court. It does not follow that an appellate court not be allowed to
consider the cumulative effect of properly preserved objections in the absence of an additional
cumulative objection at trial.

The trial court erred in this case by: (1) allowing unreliable identification testimony that
violated Appellant’s right to due process; (2) admitting fingerprint evidence which has not been
properly authenticated; (3) ailowing irrelevant, ﬁeedlessly cumulative, and unduly prejudicial
testimony regarding the gun recovered from Appellant’s residence; (4) allowing mention of
Appellant’s alias “Abdul Muslim” in the indictments and during trial, inviting religious prejudice
against him; (5) admitting unduly prejudicial autopsy dissection photographs of the victim’s
internal head injuries; and (6) wrongly refhsing to remove Appellant’s shackles. during jury
selection. Each of those erroré alone prejﬁdiceci Appellant, but taken together their cumulative
prejudicial effect cannot étand uncorrected. As set forth in Appellant’s initial brief, the only
remaining evidence after .correcting these errors is the DNA evidence, about which Appellant
introduced substantial doubt at trial.

CONCLUSION |

Apﬁellant may not be entitled to a perfect trial, but he is at least. entitled to a fair one. For

the reasons set forth above and in Appellant’s initial brief, he ciid not get dne. We ask the Court

to reverse and remand for a new trial.

18
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THE STATE OF SOUTH CAROLINA
In The Court of Appeals

The State, Respondent,
V.
James Heyward, Appellant.

Appellate Case No. 2017-001542

| Appeal From Richland County
-R. Knox McMahon, Circuit Court Judge

Opinion No. 5776
Heard February 6, 2020 — Filed October 14, 2020 -

- AFFIRMED

. Tara C. Sullivan, Jennifer Hess Thiem, and John Whitney

" McGreevy, all of K&L Gates, LLP, of Charleston; and
Chief Appellate Defender Robert Michael Dudek, of
Columbla, all for Appellant

Attorney General Alan McCrory Wilson, Deputy Attorney General
‘Donald J. Zelenka, Senior Assistant Attorney General Melody Jane
- Brown, Senior Assistant Attorney General Heather Savitz Weiss,
" Assistant Attorney General Susannah Rawl Cole, and Assistant
Attorney General William Joseph Maye, all of Columbla, for
Respondent

WILLIAMS, J.: In this criminal appeal, J emes Heyward appeals his convictions
for murder, burglary in the first degree, armed robbery, two counts of kidnapping,
assault and battery in the first degree, pointing and presenting a firearm, and

Appendix_00636



possession of a weapon by a person convicted of a violent crime. On appeal,
Heyward argues the trial court erred in admitting (1) an eyewitness's out-of-court
and in-court identifications of him, (2) a fingerprint card obtained from a New
Jersey database and expert opinion testimony based on those fingerprints, (3)
expert opinion testimony about the operational capabilities of the gun found at
Heyward's residence, and (4) autopsy dissection photographs of the victim's
internal head injuries. Heyward also argues the trial court erred in allowing his
alias-"Abdul Muslim" to be included in the indictments and in denying his request
to remove his shackles during jury selection. Finally, Heyward argues he is
entitled to a new trial due to the cumulative errors committed by the trial court.
We affirm. : <

FACTS/PROCEDURAL HISTORY
On October 11, 2015, authorities responded to what they believed to be a burglary
in progress and found Alice Tollison (Victim) strangled to death in her home. Her

eight-year-old granddaughter (Granddaughter) was bound at her wrists and ankles.

At trial, Investigator Trisha Odom of the Richland County Sheriff's Department
was qualified as an expert on latent print analysis. She testified that after

- - "uploading fingerprints found at the crime scene (the Crime Scene Fingerprints) into

" a‘national databasé known as the Integrated Automated Fingerprint Identification

System (AFIS), the sheriff's department received a match for those fingerprints

~ from New Jersey.: The match linked to an FBI number the name James Heyward,
“and the associated fingerprints (the N.J: Fingerprints). Investigator Odom

" - compared the N.J. Fingerprints to the Crime Scene Fingerprints, determined they

were-a match, and wrote three reports. Heyward was subsequently arrested, and

his fingerprints were taken at the jail (the Booking Fingerprints). Investigator
Odom completed siibsequent reports using both the N.J. Fingerprints and the

- Booking Fingerprints. Although she did not conduct a minutia compatison

between the N.J. Fingerprints and the Bookmg Fingerprints, she conducted a

o pattem comparison, and she testified there was no doubt in her mind the same

~ person made the two sets of prints. Heyward obJected to the admission of
summaries of Investlgator ‘Odom's reports, arguing the initial reports used the

B , unauthenticated N.J. Fmgerprlnts and any analysis of later fingerprints is
L ilnadrmsmble because she did not indicate she compared a known standard (i.e. the

‘ ~ ‘Booking Fingerprints) with the N.J. Fingerprints. The trial court found the State
presented sufficient evidence to satisfy the authentication requirements and
overruled Heyward's obJeetlon '

Appendix_00637




The day after Victim's murder, Granddaughter was interviewed at the Assessment
and Resource Center (ARC) and that interview was video recorded (the
Recording).? Following that interview, while she was still being recorded,
Investigator Joe Clarke, an investigator in the Richland County Sheriff's .
Department's Special Victims Unit, met with Granddaughter. Investigator Clarke
showed Granddaughter a lineup, which consisted of six African American men
(the Lineup), and Granddaughter selected number three, which was a picture of
Heyward. Heyward was subsequently arrested and indicted.

Prior to trial, the trial court conducted a hearing pursuant to Neil v. Biggers to
determine the admissibility of Granddaughter's identification of Heyward based on
the Lineup. During the Biggers hearing, Investigator Clarke testified the South
Carolina Law Enforcement Division (SLED) prepared the Lineup using a database
and when he received the Lineup, he evaluated it to ensure it was fair. He also
testified as to the contents of the interview, and the trial court viewed the recording
of the interview. Granddaughter testified about her identification based on the
Lineup, and when asked if she picked number three because she recognized him,
Granddaughter responded affirmatively. Granddaughter pointed to Heyward in the
courtroom when asked if that man was in the room. The trial court found there
was no undue suggestiveness in Granddaughter's identification based on the
Lineup and found the Lineup and the Recording were admissible.

Prior to trial, the trial court also held a hearing on and denied Heyward's motion to
strike his alias, "Abdul Muslim," from the indictments. The trial court also denied
Heyward's pretrial motion to remove his ankle shackles during jury selection. The
trial court agreed to reserve its ruling on a pretrial motion concerning autopsy
photographs until after the testimony of Dr. Amy Durso, the State's pathologist.
The photographs were admitted at trial followmg the in camera testimony of Dr.
Durso.

At trial, Granddaughter testified she was at Victim's house when someone knocked
on the door. Granddaughter later walked into the kitchen, where she found Victim
and a man with a duffel bag. The man told her to sit down across the table from
Victim before he put a gold rusty gun with two spots for bullets on the table. He

I ARC is a third-party entity through the Department of Mental Health that has a
medical team and forensic investigators who interview children in a controlled
environment without law enforcement.

2 Granddaughter's interview at ARC was consistent with her testimony at trial.
3409 U.S. 188 (1972).
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demanded money from Victim, and when Victim denied having money, he put his
arms around her neck and strangled her to death. The man then took
Granddaughter to a closet and closed the door. When he returned and she asked
him what was happening, he said Victim was sleeping. The man later took
Granddaughter to a different room where he bound her hands and feet.
Granddaughter struggled to get loose but eventually fell asleep, and when she

~ woke up, the man was no longer in the home. Granddaughter was able to get to a

phone and call 911. She further testified she remembered her interview at ARC
and the Lineup, and she identified Heyward in the courtroom.

Mattie Canzater testified that at the time of Victim's murder, Heyward and his wife
were renting two rooms in her home. She knew Heyward went by the names of
Abdul and Rasheed. The Friday before the murder, she took Heyward to Victim's
house to pick up tables for a yard sale, but they did not go inside. The day of
Victim's murder, she did not see Heyward before church, and when she returned
home after 3:00 P.M., Heyward's family was in the home, but he was not. When
Heyward returned, he was carrying a large black trash bag. The next morning, she
learned Victim was murdered, and she was afraid because the suspect's description
matched Heyward's attire when he came home the day before. She confronted
Heyward and told him Victim's gardener told the police she and Heyward had been
there, the suspect's description fit him, and she knew he was not home around the
time of the murder. Immediately after she confronted Heyward, he shaved his hair.

Lieutenant Kevin Isenhoward testified that during a phone call between Heyward

-and Heyward's wife that occurred while Heyward was incarcerated, Heyward's

wife told Heyward she called CrimeStoppers and tried to blame a man named
Derek for Victim's murder in an attempt to divert attention away from him. Chief
Stan Smith testified a gun that matched the description given to officers by
Granddaughter was found in a closet in the home where Heyward was residing.
The handgun was admitted into evidence, and the State offered as an expert
Investigator David Collins, a fire and tool marks examiner in the forensic sciences
laboratory for the Richland County Sheriff's Department. Heyward objected to
Investigator Collins as a witness, arguing Investigator Collins would be testifying
as to whether or not the gun found at Heyward's residence was operational, which
was irrelevant. The trial court overruled Heyward's objection.

Dr. Gray Amick, the laboratory director with the Richland Cbunty Sheriff's

‘Department, testified Heyward's DNA was found under Victim's fingernails, on a

swab of her neck, and on a swab of a draft stopper found around her neck. There

~was additional testimony that Heyward's fingerprints were found on the interior
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side of the entry door at Victim's home, on a jewelry box, and on other items
located inside the home.

The jury found Heyward guilty as indicted, and Heyward was sentenced to two
consecutive terms of life imprisonment without the possibility of parole for murder
and burglary, a consecutive term of thirty years for armed robbery, a consecutive
term of thirty years for kidnapping, a consecutive term of ten years for assault and
battery, and two concurrent terms of five years for pointing and presenting a
firearm and unlawful possession of a firearm. This appeal followed.

ISSUES ON APPEAL
Did the trial court err in admitting evidence and testimony regarding
Granddaughter's identification of Heyward from the Lineup and her subsequent

in-court identification?

Did the triai court err in admitting the N.J. Fingerprints and testimony based on .
the N.J. Fingerprints?

Did the trial court err in allowing expert bpinion testimony about the
operational capablhtles of the gun?

Did the trial court err in allowmg Heyward‘s alias, "Abdul Muslim," to be
1ncluded in the mdictments and at tr1a1‘7

‘Did the trial court err in admittlng the photographs of V1ct1m s internal head .
) 1nJur1es‘7 ~

Did the trial court err in denying Heyward's request to remove his shackles
during jury selection?

Did the trial court err in denying Heyward's motion for a new trial?
LAW/ANALYSIS
I. Eyewitness Identiﬁcati(in
Heyward contends the trial court erred in admitting evidence and testimony

regarding (1) Granddaughter's out-of-court identification of him based on the
Lineup and (2) her subsequent in-court identification. Specifically, Heyward
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argues Granddaughter's identifications should not have been admitted because (1)
she did not make a positive identification when she viewed the Lineup and (2) the
Lineup was unduly suggestive, unreliable, and conducive to irreparable
misidentification. We disagree.

"Generally, the decision to admit an eyewitness identification is at the trial judge's
discretion and will not be disturbed on appeal absent an abuse of such, or the
commission of prejudicial legal error." State v. Moore, 343 S.C. 282, 288, 540
S.E.2d 445, 448 (2000).

a. Positive Identification

First, Heyward contends Granddaughter did not make an out-of-court identification
when viewing the Lineup. We disagree.

In State v. Washington, while evaluating the reliability of the witness's
identification of the defendant, this court addressed the certainty of the witness's
identification. 323 S.C. 106, 111-12, 473 S.E.2d 479, 481-82 (Ct. App. 1996).
When the witness picked the defendant from a photographic lineup, he indicated he
was "ninety nine percent sure" the defendant was the person who attempted to rob
him, and his signed statement noted the defendant "best resembles" the attempted
robber. Id. at411, 473 S.E.2d at 481. This court found certainty is not always

~ required in the identification of witnesses "[b]ecause the jury ha[s] the opportunity
to observe the witness and attach the credibility it deem[s] proper to [the witness's]
testimony, including the certainty or uncertamty of [the] identification." Id. at
111-12, 473 SE2d at 481— 82 4

Granddaughter's ‘out-of-court identification based on the Lineup was captured in
the Recording. The Recording shows that after viewing the Lineup,
Granddaughter indicated "Number three looks kind of like him . ... Number
three." Granddaughter circled the number three and wrote her first name next to it.
Granddaughter then stated: "You're going to try to catch someone who looks like
that . . . but it's probably not exactly because that isn't exactly . . . ." Investigator

4 In concluding that certainty is not always required in the identification by a
witness, the court in Washington cited United States v. Peoples, in which the

- Fourth Circuit Court of Appeals upheld the South Carolina district court's
admission of an in-court identification by a witness and noted "an identification is
not unreliable because it is phrased in uncertain terms." 323 S.C. at 111, 473
S.E.2d at 481-82 (citing United States v. Peoples, 748 F.2d 934, 936 (4th Cir.
1984) (per curiam)).
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Clarke asked Granddaughter if she felt confident that was the man she picked out,
and she stated, "Yes. That looked a lot like him . . . and I get really scared when I
see him." When Granddaughter indicated that another man in the Lineup looked
like her janitor, Investigator Clarke sought assurance that the other man did not
look like the man who came into her house, and Granddaughter stated he did not.
As the entirety of the trial transcript was not provided in the record, it is not clear if
the jury viewed the Recording. However, even if the Recording was not viewed by
the jury, Granddaughter stated, in the presence of the jury, that when viewing the
Lineup, she looked for the person who looked most like the man who killed Victim
and she selected number three because he scared her and he looked like him.
Additionally, Heyward was able to cross-examine Granddaughter about the Lineup
and about her conversation with Investigator Clarke. Based on the foregoing, we
find the trial court did not err in admitting evidence regarding Granddaughter's
out-of-court identification. Even though there was arguably some uncertainty in
her initial selection, the jury was able to observe Granddaughter and attach
credibility to her testimony. See id. (finding certainty is not always required in the
identification of witnesses because the jury is able to observe the witness and
consider the certainty or uncertainty of the identification when determining the
witness's credibility).

b. Suggestiveness and Reliability

Heyward also argues Granddaughter's out-of-court identification from the Lineup
and her subsequent in-court identification of him should not have been admitted
because the Lineup was unduly suggestive, unreliable, and conducive to
irreparable misidentification. We disagree. '

"[A]n eyewitness identification which is unreliable because of suggestive line-up
procedures is constitutionally inadmissible as a matter of law." Moore, 343 S.C. at
288, 540 S.E.2d at 448. "[W]hether an eyewitness identification is sufficiently
reliable is a mixed question of law and fact." Id. "In reviewing mixed questions of
law and fact, whe[n] the evidence supports but one reasonable inference, the
question becomes a matter of law for the court." Id.

In Neil v. Biggers, the Supreme Court set forth a two-prong inquiry to determine
the admissibility of out-of-court identifications. 409 U.S. at 198-99. The first
prong requires the court to determine whether the out-of-court identification was a
result of "unnecessarily suggestive" police procedures. State v. Dukes, 404 S.C.
553, 557, 745 S.E.2d 137, 139 (Ct. App. 2013) (quoting Biggers, 409 U.S. at 198—
99). If the court finds that impermissibly suggestive police procedures were not
used, the inquiry ends, and the court does not consider the second prong. Id. at
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557-58, 745 S.E.2d at 139. However, if the court finds impermissibly suggestive
identification procedures were used, the court must determine whether the
identification was "so reliable that no substantial likelihood of misidentification
existed." Id. at 558, 745 S.E.2d at 139 (quoting State v. Liverman, 398 S.C. 130,
138, 727 S.E.2d 422, 426 (2012)). - If an out-of-court identification is the result of
unnecessarily suggestive police procedures, an in-court identification is
inadmissible. State v. Brown, 356 S.C. 496, 50203, 589 S.E.2d 781, 784 (Ct.
App. 2003).

Heyward argues Investlgator Clarke telling Granddaughter to be brave and help
him without telling her she did not have to choose anyone before showmg her the
- Lineup was unnecessarily suggestive. However, before showing Granddaughter
the Lineup, Investigator Clarke said, "See if ' you can see the bad man who did this
. to your grandmomma" and noted "if you see the man you saw in your house
. yesterday that hurt your grandma, I want you to tell me, okay?" (emphasis added).
Although Investigator Clarke did not specifically tell Granddaughter she did not
have to choose anyone from the Lineup, we found no authority requiring him to do
'so. Furthermore, Investigator Clarke's use of the word "if" suggested to
" Granddaughter she did not have to choose someone froni the Lineup. The record
_ also indicates Granddaughter did not believe she had to choose someone from the
a L1neup because at trial, she testified she would not have plcked anyone from the

. “Lineup if she did not see someone that looked like the man who killed Victim. At

.f,'trlal Granddaughter stood by Her selectlon of Heyward when she (1) indicated
f}number three in ‘the L1neup was the man who tied her up and kllled Victim, (2)
" Apomted to Heyward when dsked if that man was in the courtroom and (3) stated

. “there was no doubt in her mmd that Heyward was the man WhO hurt V1ct1m

- .Heyward also argues Granddaughter S repeated exposure to Heyward's photograph
-and the fact that Heyward was the only one from the Lineup present in the :
‘courtroom when Granddaughter made her in-court identification influenced her

» - identification of Heyward as Victim's killer. We disagree. Nothing in the record
~-+indicates Granddaughter was exposed to Heyward's photograph repeatedly, and we

-~ found no authority requiring other members of a photograph lineup to be present in

~ court.- Because we find the Lineup was not unduly suggestive, we are not required

to consider whether Granddaughter s identification of Heyward was reliable. See
Dukes, 404 S.C.'at 557-58; 745 S.E.2d at 139 (statlng if the court finds that

impermissibly suggestive police procedures were not used, the inquiry ends, and
- - the court does not consider the second prong of re11ab111ty) Thus, we find the trial

 court did not abuse its discretion in admitting eévidence and testimony regarding

" Granddaughter's out-of-court identification of Heyward. -See Moore, 343 S.C. at
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288, 540 S.E.2d at 448 ("[T]he decision to admit an eyewitness identification is at
the trial judge's discretion and will not be disturbed on appeal absent an abuse of
such, or the commission of prejudicial legal error.").

Furthermore, Heyward's challenge of Granddaughter's in-court identification was
predicated upon his argument that the out-of-court identification was improper.
See Brown, 356 S.C. at'502-03, 589 S.E.2d at 784 (finding that if an out-of-court
identification 1s the result of unnecessarily suggestive police procedures, an
in-court identification is inadmissible). Because we find the trial court did not err
in admitting the out-of-court identification, we find the trial court did not abuse its
discretion in admitting the in-court identification. See Moore, 343 S.C. at 288, 540
S.E.2d at 448 ("[T]he decision to admit an eyewitness identification is at the trial
judge's discretion and will not be disturbed on appeal absent an abuse of such, or
the commission of prejudicial legal error."); see also Brown, 356 S.C. at 50203,
589 S.E.2d at 784 ("An in court identification of an accused is inadmissible if a
suggestive out-of-court identification procedure created a very substantial
likelihood of irreparable misidentification.")

II. Fingerprints

Heyward contends the trial court erred in admitting the N.J. Fingerprints because
they were not properly authenticated by the State. Specifically, Heyward contends
the trial court improperly allowed evidence regarding the match between the N.J.
Fingerprints and the Crime Scene Fingerprints because the State failed to establish
when and where the N.J. Fingerprints were taken. Although we agree the State
failed to establish when and where the N.J. Fingerprints were taken, we,
nevertheless, find the N.J. Fingerprints were properly authenticated.

"The admissibility of evidence is within the sound discretion of the trial judge."
State v. Mansfield, 343 S.C. 66, 77, 538 S.E.2d 257, 263 (Ct. App. 2000).
"Accordingly, evidentiary rulings of the trial court will not be reversed on appeal
absent an abuse of discretion or the commission of a legal error which results in
prejudice to the defendant." Id. "Prejudice occurs when there is reasonable
probability the wrongly admitted evidence influenced the jury's verdict." State v.
Byers, 392 S.C. 438, 444, 710 S.E.2d 55, 58 (2011). "Where 'guilt has been
conclusively proven by competent evidence such that no other rational conclusion
can be reached,' an insubstantial error that does not affect the result of the trial is
considered harmless." Id. at 447, 710 S.E.2d at 60 (quoting State v. Pagan, 369
S.C. 201, 212, 631 S.E.2d 262, 267 (2006)).
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In evaluating the admissibility of fingerprint cards, our supreme court has adopted
a two-prong approach. State v. Anderson, 386 S.C. 120, 126, 687 S.E.2d 35, 38
(2009). First, the court must determine "whether the fingerprint card was
testimonial in nature and, if so, fell within an exception to the hearsay rule." Id. If

there is an applicable hearsay exception, the court then must assess authentication.
Id. ‘

On appeal, Heyward does not contend the N.J. Fingerprints were hearsay. Thus,
we confine our analysis to the determination of the authenticity of the N.J.
Fingerprints.

In Anderson, our supreme court provided an analysis of the pertinent rules of
evidence to highlight ways in which fingerprints could be authenticated. Id. at
128-29, 687 S.E.2d at 39. The court cited to the non-exhaustive examples of
~authentication contained in Rule 901(b), SCRE. Id. at 129, 687 S.E.2d at 39. The -
court found Rule 901(b)(4),> (7),° and (9),” provided for authentication of the
fingerprints obtained from AFIS in that case. Id. at 129-32, 687 S.E.2d at 39-41.
It also found even if the evidence did not precisely fit within one of the examples
provided in Rule 901(b), a more generalized approach to Rule 901 would also
provide for authentication in that case.because an expert in fingerprint analysis .
"testified regarding the method and technology in which he analyzed the latent
ﬁngerpnnts with the known prints ... . [, which] included a thorough explanation of
how an arrestee's fingerprints. are taken, stored, and maintained." Id. at 131-32,
687 S.E.2d at 41.. The court also noted that the expert used the
Vofﬁclally-mamtamed known fmgerpnnts and opined that they matched the latent

- fingerprint found at the Vlctlms home. Id. at 132, 687 S.E.2d at 41. Our supreme

court found this was sufficient "to support a finding that the matter in question
[Was] what [the State] claim[ed]." Id. (quotmg Rule 901(a), SCRE).

3 Rule 901(b)(4) states "[the a]ppearance, contents, substance, internal patterns, or

other distinctive characteristics [of the item], taken together with all the
_circumstances" may be used to authenticate evidence.

6 Rule 901(b)(7) prov1des authentication can be established by “[e]v1dence that a

writing authorized by law to be recorded or filed and in fact recorded or filedin a

pubhc office, or a purported public record, report, statement, or data compllatlon

in any form, is from the public office where items of this nature are kept."

7 Rule 901(b)(9) provides authentication can be established by "[e]vidence

describing a process or system used to produce a result and showing that the

process or system produces an accurate result."
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In this case, we find Rule 901(b)(3), SCRE, allows the authentication of the N.J.
Fingerprints. Rule 901(b)(3) provides "[a c]Jomparison by the trier of fact or by
expert witnesses with specimens which have been authenticated" can authenticate
evidence. On appeal, Heyward does not argue that the Booking Fingerprints were
not authenticated. Smith v. State, 413 S.C. 194, 196, 775 S.E.2d 696, 697 (2015)
(stating an unappealed ruling is the law of the case). Investigator Odom was
qualified as an expert in latent print analysis. Although she stated she did not
conduct a minutia comparison between the N.J. Fingerprints and the Booking
Fingerprints, she compared the two sets of fingerprints and stated that pattern wise,
the prints were the same. Investigator Odom testified there was no doubt the same
person made the N.J. Fingerprints and the Booking Fingerprints. Because
Investigator Odom compared the N.J. Fingerprints with the authenticated Booking
Fingerprints, the N.J. Fingerprints were authenticated by the comparison of the two
sets of fingerprints by the expert witness pursuant to Rule 901(b)(3).® Thus, we
find the trial court did not err in admitting the N.J. Fingerprints.

III. Operational Capabilities of the Gun

Heyward argues the trial court erred in allowing expert testimony about the
operational capabilities of the recovered firearm. Specifically, he contends the
testimony was not relevant to the charges against him and was needlessly

- 8 Furthermore, even if the N.J. Fingerprints would not have been properly

- authenticated, any error was harmless because it did not prejudice Heyward. See
State v. Adams, 354 S.C. 361, 381, 580 S.E.2d 785, 795 (Ct. App. 2003) ("[A]n
insubstantial error not affecting the result of the trial is harmless where 'guilt has
been conclusively proven by competent evidence such that no other rational
conclusion can be reached." (quoting State v. Bailey, 298 S.C. 1, 5,377 S.E.2d
581, 584 (1989))). Investigator Odom testified she used both the N.J. Fingerprints
and the Booking Fingerprints to determine that Heyward's fingerprints matched the
fingerprints found at the crime scene. Outside of the other fingerprint evidence,
Granddaughter identified Heyward as Victim's killer; DNA evidence obtained at
the crime scene was a match to Heyward; a gun matching Granddaughter's
description of the assailant's gun was found in the home in which Heyward was

living; there was testimony that Heyward's wife called in a false CrimeStopper tip

to divert attention from him; and Canzater testified Heyward had been to Victim's
home with her, was wearing clothing that matched the description of the suspect on
the day of the murder, and shaved his head after she confronted him with the news
of Victim's death. ’ :

Appendix_00646



cumulative and prejudicial. We find the trial court erred in allowing the expert
testimony, but such error was harmless.

"The decision to admit or exclude testimony from an expert witness rests within
the trial court's sound discretion." State v. Price, 368 S.C. 494, 498, 629 S.E.2d
363, 365 (2006). Thus, the trial court's admission of expert testimony will not be
reversed unless there was an abuse of discretion, which occurs when the trial
court's decision is based on an error of law or a factual conclusion without
evidentiary support. Id. "'Relevant evidence' means evidence having any tendency
to make the existence of any fact that is of consequence to the determination of the
action more probable or less probable than it would be without the evidence." Rule
401, SCRE. -

The trial court found the operability of the gun was relevant to the pointing and

_ presenting charge. The trial court also found the operability of the gun was
relevant to the robbery charge as to whether or not the gun was an instrument that
could cause great bodily harm. We disagree. .

. Section 16-23-410 of the South Carolina Code (2015) provides: "It is unlawful for
a person to present or point at another person a loaded or unloaded firearm."

. Section 16-23-405 of the South Carolina Code (2015) defines "firearm" for

'purposes of chapter 23, which iricludes section 16-23-410, as a "rifle, shotgun,
pistol, or similar device that propels a projectile through the energy of an
explosive." ‘Subsection 16-11- 330(A) of the South Carohna Code (2015) defines

armed robbery as follows:.

' [R]obbery Wthe armed with a plstol d1rk shngshot
. metal knuckles, razor, or other deadly weapon, or while
alleglng, either by action or words, he was armed while
using a representation of a deadly weapon or any object
~which aperson present during the commission of the.
: robbery reasonably beheved tobe a deadly Weapon

.."All rules of statutory oonstructlon are subserv1ent to the one that the legislative
intent must prevail if it can be reasonably discovered in the language used, and that
language must be construed in light of the intended purpose of the statute." State v.
Sweat, 386 S.C. 339, 350, 688 S.E.2d 569, 575 (2010) (quoting Broadhurst v. City

of Myrtle Beach Election Comm'n, 342 S.C. 373, 380, 537 S.E.2d 543, 546
(2000)). "A statute should be so construed that no word, clause, sentence,

~ 'provision or part shall be rendered surplusage, or superﬂuous " Id. at 351, 688

S.E.2d at 575 (quoting In e Decker, 322 S.C. 215, 219, 471 S.E.2d 462, 463
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(1995)). However, "[c]ourts will reject a statutory interpretation which would lead
to a result so plainly absurd that it could not have been intended by the Legislature
or would defeat the plain legislative intention." Id.

Because section 16-23-410 provides it is unlawful to present or point an unloaded
firearm at another person, it would produce an absurd result that would defeat the
plain legislative intent of the pointing and presenting charge to require proof that
the firearm is capable of propelling a projectile while also allowing an unloaded
gun to meet the criteria. Likewise, because subsection 16-11-330(A) provides that
being armed with a representation of a deadly weapon meets the criteria for armed
robbery, it would produce an absurd result to require proof that the firearm was

- operational. Thus, we find the trial court abused its discretion in allowing expert
testimony about the operational capabilities of the firearm because such testimony
was not relevant to Heyward's charges. :

However, we find this error harmless because it did not prejudice Heyward. See
Adams, 354 S.C. at 381, 580 S.E.2d at 795 ("[A]n insubstantial error not affecting
the result of the trial is harmless where 'guilt has been conclusively proven by
. competent evidence such that no other rational conclusion can be reached.™

- (quoting’ Bailey, 298 S.C. at 5, 377 S.E.2d at 584)). Granddaughter identified
Heyward as Victim's killer; ﬁngerprmt and DNA evidence obtained at the crime
“scene were matched to Heyward; a gun matchmg Granddaughter's description of
the assailant's gun was found in the home where Heyward lived; there was

- testimony that Heyward's wife called in a false CrimeStopper tip to divert attention
- from Heyward; and Canzater testified Heyward had been-to Victim's home with

~ her, was .wearing clothing that matched the description of the suspect on the day of

B . the murder, and shaved his head after she confronted him with the news of Victim's

‘death. Thus, we find the admission of the expert testimony regarding the
. operational capabilities of the gun was harmless and does not require reversal.

IV The Alias |
‘ He})fward contends the trial court erred in allowing h'is:‘alias "Abdul Muslim" to be
~used in the indictments and at trial because use of the alias invited undue prejudice

from the jury.. We disagree.

* - ~An appellate court reviews the trial court's ruling on a motion to strike for an abuse
- of discretion. United States v. Williams, 445 ¥.3d 724, 733 (4th Cir. Ct. App.
2006) Totaro v. Turner 273 S.C. 134, 135, 254 S.E.2d 800, 801 (1979)

In United States v. Clark the Fourth Circuit Court of Appeals held:
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If the Government intends to introduce evidence of an
alias and the use of that alias is necessary to identify the
defendant in connection with the acts charged in the
indictment, the inclusion of the alias in the indictment is
both relevant and permissible, and a pretrial motion to
strike-should not be granted.

541 F.2d 1016, 1018 (4th Cir. 1976) (per curiam). "However, if the prosecution
either fails to offer proof relating to the alias or the alias, although proven, holds no
relationship to the acts charged, a motion to strike ‘may be renewed, the alias
stricken and an appropriate instruction given to the jury." Id. "Motions to strike

~ surplusage from an indictment will be granted only where the challenged
.~ allegations are 'not relevant to the crime charged and are inflammatory and
prejudicial.” United States v. Scarpa, 913 F.2d 993, 1013 (2nd Cir. 1990) (quoting
United States v. Napolitano, 552 F. Supp. 465, 480 (S.D.N.Y. 1982)). "[IIf
evidence of the allegation‘is admissible and relevant to the charge, then regardless
of how prejudicial the language is, it may not be stricken." Id. (alteration in
original) (quoting United States v. DePalma, 461 F. Supp. 778, 797 (S.D.N.Y.
1978)). "Aliases and nicknames should not be stricken from an indictment when
' ev1dence regardlng ‘those aliases or nicknames will be presented to the jury at

i trial." Unztea’ Statesv thtweger 259 F Supp 2d 275, 293 (S DNY 2003).

'We find the trial court properly denled Heyward‘s pretrlal motion to strike the alias

‘because thé State establlshed it mtended "to mtroduce evidence of an alias and
[that] the use of that ahas [was] necessary to 1dent1fy [Heyward] in ¢onnection with
the dcts charged in the 1ndrctmen " See Clark, 541 F.2d at 1018 ("If the

Government intends to mtroduce evidénce of an alias and the use of that alias is

‘ necessary to identify the defendant i in connection with the acts charged in the

* ‘indictment, the 1nclus1on of the al1as in theé 1nd1ctment is both relevant and

- permissible, and a pretrial motion to strlke should not be granted "). During the
 pretrial motions heanng, the State indicated DNA found under Victim's fingernail
_ scrapings produced a Comblned DNA Index System (CODIS) hit that linked the
~sample to Abdul Muslim, Heyward's name was not associated with the hit, but the
information on Abdul ‘Muslim found through CODIS included fingerprints that
“matched Heyward‘s fmgerprmts ‘The State argued it belleved Heyward was going
~ to challenge the DNA expert's Dr. Greg Amick, findings, so it thought the alias
‘was rélevant because it supported Dr. Amick's findings. The State further
Jindicated it Would amend the indictment to remove "Abdul Muslim" if Heyward
agreed not to challenge the DNA ev1dence Based on the foregomg, we ﬁnd the
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State sufficiently established it intended to introduce evidence of the alias and that
the alias was necessary to connect the acts charged with Heyward.’

Based on the foregoing, we find the trial court did not err in denying Heyward's
motion to strike the alias from the indictments."

V. The Photographs

Heyward argues the trial court erred in admitting autopsy dissection photographs
(the Photographs) of Victim's internal head injuries because the Photographs were.
irrelevant, lacked probative value, and were calculated to inflame the passions of
the jury. Specifically, Heyward asserts the Photographs lacked probative value
because the cause of Victim's death was strangulation, not injuries to her head, and
because the Photographs led to a risk of undue pre_]udlce based on their gruesome
nature. We disagree.

"The relevancy, materiality, and admissibility of photographs as evidence are
matters left to the sound discretion of the trial court." State v. Nance, 320 S.C.
501, 508, 466 S.E.2d 349, 353 (1996). A trial court's "decision regarding the

- ° The State offered proof at trial that the alias held a relationship to the acts
charged. However, even if it would have failed to do so, the use of the alias would
not have been an error because Heyward -did not renew his motion to strike. See
id. ("[T]f the prosecution either fails to offer proof relating to the alias or the alias,
although proven, holds no relationship to the acts charged, a motion to strike may
be renewed, the alias stricken and an appropriate instruction given to the jury."); id.
(finding even though the existence of the appellant's alias did not connect his
identity to the robbery, because the appellant did not renew his motion to strike and
. because there was no showing the use of the alias was prejud1c1al the use of the
~ alias was not an error).
10 Heyward also argues he was unfairly prejudiced by the mcluswn of the alias.
We disagree. See Scarpa, 913 F.2d at 1013 ("[I]f evidence of the allegation is
admissible and relevant to the charge, then regardless of how prejudicial the
 language is, it may not be stricken." (alteration in original) (quoting DePalma, 461
- F. Supp. at 797)). Furthermore, the trial court noted it believed any potential
prejudice stemming from the alias could be addressed by voir dire, and Heyward
conceded "I certainly do not disagree with you that voir dire can address the issue
of prejudice." See State v. Rios, 388 S.C. 335, 341, 696 S.E.2d 608, 612 (Ct. App.
2010) (stating appellate review of an issue is not preserved when it was conceded
at trial). :
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comparative probative value and prejudicial effect of evidence should be reversed
only in exceptional circumstances." State v. Collins, 409 S.C. 524, 534, 763
S.E.2d 22, 28 (2014) (quoting State v. Adams, 354 S.C. 361, 378, 580 S.E.2d 785,
794 (Ct. App. 2003)). In balancing the danger of unfair prejudice with the
probative value of a piece of evidence, "the determination must be based on the
entire record and will turn on the facts of each case." State v. Lyles, 379 S.C. 328,
338, 665 S.E.2d 201, 206 (Ct. App. 2008).

"To be classified as unfairly prejudicial, photographs must have a 'tendency to .
suggest a decision on an improper basis, commonly, though not necessarily, an
emotional one." State v. Torres, 390 S.C. 618, 623, 703 S.E.2d 226, 228-29
(2010) (quoting State v. Franklin, 318 S.C. 47, 55, 456 S.E.2d 357, 361 (1995)).
"[PThotographs calculated to arouse the sympathy or prejudice of the jury should
be excluded if they are irrelevant or unnecessary to the issues at trial." State v.
Johnson, 338 S.C. 114, 122, 525 S.E.2d 519, 523 (2000). However, "[i]t is well
settled in this state that '[i]f the [. . . ] photograph serves to corroborate testimony,
it is not an abuse of discretion to admit it."" Torres, 390 S.C. at 623, 703 S.E.2d at
229 (first alteration in original) (quoting Nance, 320 S.C. at 508, 466 S.E.2d at
353).  Our courts have found autopsy photographs may be admitted "in an effort to
show the circumstances of the crime and character of the defendant." Id. "The
mere fact that an item of evidence is gruesome or revolting, if it sheds light on,
strengthens or gives character to other evidence sustaining the issues in the case,
should not exclude it."" Collins, 409 S.C. at 535, 763 S.E.2d at 28 (quotlng Nichols
"v. State, 100 So. 2d 750, 756 (Ala. 1958)). '

In State v. Gray, this court found the trial court did not abuse its discretion when it
admitted three photographs, which were taken during an autopsy and showed the
victim's exposed skull and brain. 408 S.C. 601, 609, 619, 759 S.E.2d 160, 165,

~ 170 (Ct. App. 2014). This court found the photographs had probative value
because they corroborated the pathologist's findings concerning the extent and
location of the victim's head injuries and cause of death and were important to the
State's ability to prove malice. /d. at 612—16, 759 S.E.2d at 166—68.

In the present case, we find the trial court properly evaluated the probative value of
the Photographs with respect to.the question of malice. See State v. Hawes, 423
S.C.118,130-31, 813 S.E.2d 513, 519-20 (Ct. App. 2018) (finding the trial court
did not abuse its discretion when it admitted crime scene photographs that
established the circumstances of the crime scene, corroborated the testimony of a
witness and a responding officer, and were relevant to the issue of malice); id. at
131, 813 S.E.2d at 520 (noting "the crime scene photographs were relevant to the
issue of malice because they showed how, where, and how many times [the victim]
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was attacked."); see also Nance, 320 S.C. at 508, 466 S.E.2d at 353 (finding
photographs of the victim's stab wounds were "relevant to the issue of malice").
Heyward was charged with murder, and section 16-3-10 of the South Carolina
Code (2015) provides, "Murder' is the killing of any person with malice
aforethought, either express or implied." "'Malice aforethought' is defined as 'the
requisite mental state for common-law murder' and it utilizes four possible mental
states to encompass both specific and general intent to commit the crime." Stafe v.
Kinard, 373 S.C. 500, 503, 646 S.E.2d 168, 169 (Ct. App. 2007) (quoting Black's
Law Dictionary (7th ed. 1999)), overruled on other grounds by State v. Burdette,
427 S.C. 490, 832 S.E.2d 575 (2019). Dr. Durso testified Victim's head injuries
" demonstrated that a struggle occurred and Victim suffered a violent death. Dr.
Durso stated the injuries show Victim was struck on multiple planes of her head
-and there was not just one terminal fall, which indicated there was more than just a
- strangulation. Thus, we find the Photographs were important to establish that
Heyward acted with malice. See Nance, 320 S.C. at 508, 466 S.E.2d at 353; Gray,
408°S. C at 614, 759 S. E 2d at'167.

Furthermore, we find the tr1a1 court properly determined the Photographs
corroborated Dr. Durso's testimony. See Torres; 390 S.C. at 623, 703 S.E.2d at

- 229 ("It is well settled in-this state that '[i]f the [. . . ] photograph serves to
corroborate testimony, it is not an abuse of discretion to admit it."" (first-alteration
in original) (quoting Nance, 320 S.C. at 508, 466 S.E.2d at 353)). Although
Victim's cause of death was strangulation, Dr. Durso testified Victim's head

~ ~injuries indicated she suffered a violent death involving more than just

- strangulation and that those injuries contributed to her conclusion of the cause of

. death: Dr. Durso also testified the Photographs would be necessary to assist her in

explaining Victim's head injuries to the jury. Thus, we find Dr. Durso's testimony
increased the probative value of the Photographs because her use of the

' Photographs to explain Victim's injuries demonstrated "the extent and nature of the
injuries in a way that would not be as easily understood based on [expert]

' testlmony alone " Sz‘ate v. Holder, 382 S C 278 290 676 S.E.2d 690 697 (2009).

o Moreover we have Vlewed the photo graphs a.nd we ﬁnd they were not unduly

prejudicial to- Heyward. See Torres, 390 S.C. at 623,703 S.E.2d at 22829 ("To be
~~classified as unfairly prejudicial, photographs mu_st'have‘ a 'tendency to suggest a
- decision on an improper basis, commonly, though not necessarily, an emotional
- one." (quoting Franklin, 318 S.C. at 55, 456 S.E.2d at 361)). Based on the
foregoing, we find the: trlal court did not abuse its- dlscretlon in admlttmg the
Photographs : :
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VI. The Shackles

Heyward contends the trial court erred in denying his request to remove his
shackles during jury selection. Specifically, Heyward argues the trial court abused
its discretion because (1) it failed to properly exercise its discretion and (2) there
was no evidence of a security concern that would outweigh the prejudice to
Heyward of appearing before potential jurors in shackles. We agree the trial court
abused its discretion in denying Heyward's motion to remove his shackles during
jury selection, but we find such error was harmless.

"Whether a defendant is restrained during trial is within the trial judge's discretion.
The trial judge is to balance the prejudicial effect of shackling with the
considerations of courtroom decorum and security." State v. Tucker, 320 S.C. 206,
209, 464 S.E.2d 105, 107 (1995). '

In Deck v. Missouri, the defendant was shackled with leg irons, handcuffs, and a
belly chain, which would have been readily apparent to the jury, during the penalty
phase of a capital case. 544 U.S. 622, 624 (2005). The State claimed the Missouri
Supreme Court's decision met the Constitution's requirements regarding the
shackling of a defendant during trial because the Missouri Supreme Court properly
found (1) the record lacked evidence that the jury saw the defendant's restraints, (2)
- the trial court acted within its discretion, and (3) the defendant suffered no
prejudice. Id. at 634. The Supreme Court disagreed, noting the record (1)
indicated the jury was aware of the defendant's shackles and (2) contained no

. formal or informal findings. Id. The Supreme Court further indicated Missouri's
argument failed to take into account the Court's statement in Holbrook v. Flynn

- that shackling is "inherently prejudicial." Id. at 635 (quoting Holbrook v. Flynn,

475 U.S. 560, 568 (1986)). Ultimately, the Supreme Court held "the Constitution
. forbids the use of visible shackles 'during the penalty phase, as it forbids their use
during the guilt phase, unless that use is ‘justified by an essential state interest'—

such as the interest in courtroom security-—specific to the defendant on trial." Id.
- at 624 (quoting Holbrook, 475 U.S. at 56869 (emphasis added)).

Like in Deck, the record contains no formal or informal findings of fact to indicate
the trial court exercised its discretion in denying Heyward's request to remove his

-shackles as the trial court merely stated "that motion is denied." Id. at 634
(rejecting Missouri's argument that the trial court acted in its discretion because the
record contained no formal or informal findings). The record is devoid of any

~ reason why Heyward should have been shackled. There were no concerns of

“courtroom decorum or security raised, as the only mention of courtroom security
was Heyward's assertion that he was well-behaved in his three prior court

Appendix_00653



appearances. Thus, we find the trial court abused its discretion in denying
Heyward's request to remove his shackles during jury selection. See Tucker, 320

-8.C. at 209, 464 S.E.2d at 107 ("The trial judge is to balance the prejudicial effect

of shackling with the considerations of courtroom decorum and security"); see also
Deck, 544 U.S. at 624 ("[T]he Constitution forbids the use of visible shackles
during the penalty phase, as it forbids their use during the guilt phase, unless that
use is "justified by an essential state interest—such as the interest in courtroom

- security—specific to the defendant on trial." (quoting Holbrook, 475 U.S. at 568—

69)); State v. Brawley, 137 A.3d 757, 761 (Conn. 2016) (noting a trial court must
ensure its reasons for ordering the use of shackles are detailed in the record).

However, we find any error in denying the motion to remove Heyward's shackles
was harmless because Heyward was not prejudiced. See State v. Northcutt, 372
S.C. 207,217, 641 S.E.2d 873, 878 (2007) ("Whether an error is harmless depends
on the circumstances of the particular case. No definite rule of law governs this
finding; rather, the materiality and prejudicial character of the error must be

- determined from its relationship to the entire case. Error is harmless when it 'could

not reasonably have affected the result of the trial."™ (quotmg State v. Mztchell 286
S.C. 572, 573,336 S. E2d 150 151 (1985))) R

In regards to the burden of proof Deck prov1ded T

o [W]here a court, w1thout adequate Justlﬁcatlon orders
. the defendant to. wear shackles that will be seen by the
.. jury, the defendant need not demonstrate actual prejudice .
to-make out a due process violation. The State must
prove 'beyond a reasonable doubt that the [shackhng]
error complained of did not contrrbute to the verdict
obtained.’ '

544 U.S at 635 (second alteration in original) (quoting Chapman v. California, 386
U.S. 18, 24 (1967) (emphasis added)). However, the court in Deck repeatedly
noted the visibility. of the defendant's shackles,!! and we have not found any

- Supreme Court or South Carolina authorlty drrectly addressmg whether the

- ' The Court noted the record made it "clear that the jury was aware of the

shackles." Id. at 634.. The Supreme Court also referred to "visible shackles,"
"restraints visible to the jury," and "shackles that will be seen by the jury." Id. at
624, 626, 628-29,632, 635. ‘ :
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- . combination of the number of defendants, the defense's opportunity to respond to

heightened burden in Deck applies when it is not obvious from the record that the
shackles were observed.

In State v. Johnson, the defendant argued the trial court erred in denying his

motion for mistrial based on his being brought into the courthouse in handcuffs and

accompanied by police personnel because he argued jurors may have seen him and

that he had been prejudiced by the indicia of guilt. 422 S.C. 439, 446, 812 S.E.2d

- 739, 742, 745 (Ct. App. 2018). This court did not directly address Deck or whether
the heightened burden of proof is applied when it is not obvious from the record
that shackles were observed. However, this court found the trial court did not err
in denying the defendant's motion for a mistrial based on his being brought into the
courthouse in handcuffs and surrounded by police personnel because "the record

- fail[ed] to demonstrate any juror observed this activity or that any juror was
prejudiced.” Id. at 458, 812 S.E.2d at 749.

We find this court's approach in Johnson is in line with courts in other jurisdictions
- -that have specifically found "that Deck's heightened constitutional standard is
applicable only when there is evidence that jurors observed the restraints or that
they were plainly visible," and thus, "absent evidence that a juror observed the
restraints . . . a trial court's error in shaekling a defendant is harmless."'> Hoang v.

12 See also Brawley, 137 A.3d at 760 (indicating that in cases in which the jury
- cannot see any shackling; "[tJhe defendant bears the burden of showing he has
_ suffered prejudice by establishing a factual record demonstrating that the members
of the jury knew of the restraints™ except for in cases in which a court requires a
. defendant to wear shackles that will be seen by the jury without adequate :
Justlﬁcatlon (quoting State v. Webb, 680 A.2d 147, 183 (Conn. 1996))); id. at 762 |
' 1n.3 ("Deck-makes clear that a heightened burden falls on the state when the : ~ |
unwarranted restraints are visible to the jury, and not when as in [ United States v.]
‘Banegas [600 F.3d 342 (5th Cir. 2010)], the record is silent on the matter.");
.., Mendoza y. Berghuis, 544 F.3d 650, 654 (6th Cir. 2008) ("Deck's facts and holding
... concerned only visible restraints at trial. The Supreme Court was careful to
repeat this limitation throughout its opinion."); People v. Letmer & Tobin, 235 P.3d
62, 106 (Cal. 2010) (indicating Deck did not support the contention that the
* proseécution was required to disprove the visibility of the testraints when the record
contained no evidence that the jury observed the defendant wearing shackles);
United States v. Baker, 432 F.3d 1189, 1246 (11th Cir. 2005) (finding the

the court's concerns and raise alternative proposals, "and the lack of any record
evidence that the jury could see the shackles" showed the district court did not
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People, 323 P.3d 780, 785-86 (Colo. 2014)."* Although Heyward objected to
‘being shackled at his feet, arguing any potential juror in the first two rows of the
gallery directly behind him could see the shackles, nothing in the record indicates
that any of the jurors who were selected for Heyward's trial could or did see his .
shackles. We also note Heyward was only shackled during the jury selection and
he was not shackled during trial. See State v. Clark, 24 P.3d 1006, 1029 (Wash.
2001) (en banc) ("Because the impact of shackling on the presumption of
innocence is the overarching constitutional concern, it would logically follow that
in the minds of the jurors [the defendant's] shackling on the first day of voir dire
was more than logically offset by over two weeks of observing Clark in the
courtroom without shackles."). Based on the foregoing, we find the trial court's
~ error in denying Heyward's motion to remove his shackles during jury selection did
not constitute reversible error.

VII. Cumulative Error

abuse its discretion in shackling a defendant), abrogated on other grounds by

- Davis v. Washington, 547 U.S. 813, 821 (2006); State v. Johnson, 229 P.3d 523,

533 (N.M. 2010) (indicating the factors tending to show prejudice were not
violated when there was no.indication the jury saw the defendant's leg irons so that
the defendant's presumption of innocence was not violated); Bell v. State, 415
S.W.3d. 278, 283 (Tex. Crim. App. 2013) (indicating when the record did not
show a reasonable probability that the jury was aware of the defendant's shackles,
the heightened constitutional standard did not apply).

13 In contrast, we note that in Banegas, the Fifth Circuit Court of Appeals applied
the heightened harmless error standard set forth in Deck for cases in which the
circuit court did not provide a reason for shackling a defendant and the reasons for
shackling a defendant are not apparent based on the specific facts of the case. 600
~ F.3d at 345-46. The court found "the defendant need not demonstrate actual
prejudice on appeal to make out a due process violation; rather the burden is on the
government to prove 'beyond a reasonable doubt that the shackling error

- complained of did not contribute to the verdict obtained." Id. (footnote omitted)
(quoting Deck, 544 U.S. at 635). The court in Banegas vacated the defendant's
conviction and remanded his case for a new trial because the district court did not
express individualized reasons for its decision to shackle the defendant with leg
irons and the government did not proffer evidence to prove beyond a reasonable
doubt that the defendant's presumably visible leg irons did not contribute to the
jury verdict. Id. at 347.
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Heyward argues he is entitled to a new trial because cumulative errors committed
by the trial court had the effect of preventing him from receiving a fair trial. We
disagree.

We find this issue is not preserved for our review because Heyward neither raised
the cumulative error doctrine to the trial court nor did he argue he was entitled to a
new trial based upon errors made during the trial. See State v. Beekman, 405 S.C.
- 225,236,746 S.E.2d 483, 489 (Ct. App. 2013) (noting the cumulative error
doctrine was not preserved for appeal when the appellant did not raise the doctrine

to the trial court or argue he was entitled to a new trial based upon errors made
during the trial), aff'd, 415 S.C. 632, 785 S.E.2d 202 (2016).

CONCLUSION
Based on the foregoing, Heyward's convictions are
AFFIRMED.

KONDUROS and HILL, JJ., concur.
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THE SHALE, 1.veeeeeeeeii ettt et e a e r s a e a e an e Respondent,

James HEyWard, ......cccooveveerierceiein e e ereraere e Appellant.

PETITION FOR REHEARING

Pursuant to Rules 221(a) and 240 of the South Carolina Appellate Court Rules, Appellant
James Heyward requests rehearing of this Court’s opinion issued October 14, 2020, affirming
Mr. Heyward’s coﬁvicti(;ns. See State v. Heyward, Op. No. 5776 (S.C. Ct. App. filed October
14, 2020 (Shearouse Adv. Sh. No. 40 at 32)). ThJS Court overlooked or misapprehended several
poiﬁts>and should there‘fﬁre grant rehearing and reverse Mr. Heyward’s convictiops.

ARGUMENT
I. This Court erred in afﬁrming the trial court’s admission of evidence and testimony
“regarding (a) an out-of-court photograph lineup where the victim did not make a
positive identification and (b) the subsequent positive identification made by the
victim at trial. ‘ o o SR '

~ This Court affirmed the admissibility of evidence and testimony regarding

Granddaughter’s so-called “identification” of Appéllant during a photograph lineup and
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Granddaughter’s subsequent identification of Appellant at trial. See Heyward, Op. No. 5776, at
40. As an initial matter, the Court overlooked or misapprehended the suggestive nature of the
photograph lineup itself. The Court accorded undue weight to Granddaughter’s purported ability
to appreciate the nuance and importance of Investigator Clarke’s use of the word “if” to telepath
to Granddaughter that she did not have to choose someone from the lineup. - This overlooks the
reality that Granddaughter was a recently-traumatized eight-year-old girl and Investigator
Clarke’s suggestive exhortation. “to help [him] and see if you can see the bad man” was intended
*to elicit a selection, leaving Granddaughter with no option but te choose one of the photographs.
Although an adult might be able to pick up on the nuance of the word ‘;if,” the suggestive nature
of Investigator.Clarke asking such a young child to be “brave” and help him, coupled with his

request to “see if you can see the bad man,” clearly suggested to Granddaughter that she should

« - -pick one of the photographs and thereby created an unduly suggestive lineup procedure. -

Moreover, the Court overlooked or misapprehended Appellant’s argument that the
‘overall 1dent1ﬁcat10n process was unduly suggestlve as .evidenced: by:Granddaughter’s evolving
1é§§l of certamty at each stage of the process The Court stated that “[n]othmg in the record

mdlcates Granddaughter was exposed to Heyward’s photograph repeatedly, and we found no
authonty requiring other members ofa photograph lmeup to be present in court See Heyward ,
‘, Op No 5776 at 40 Appellant has not contended that the other persons mcluded in the
" photograph l1neup needed to be present in the courtroom at tnal Rather Appellant s argument
...Was that the process of seemg Appellant’s prcture in the photograph llneup (where the only clear
mdlcatlon Granddaughter gave was that she was not conﬁdent in her 1dent1ﬁcat10n) to seerng the
photograph hneup prcture agam along w1th Appellant in person at the pre-tr1al Nezl v. Biggers

hearing (where she merely identified Appellant in the courtroom as bemg the same person she

2
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saw in the photograph lineup), followed by seeing Appellant again at trial (when she testified
that she was sure Appellant was her assailant), was an unduly suggestive process which
inevitably caused her certainty to evolve and increase over time with each subsequent exposure
to Appellant.

Appellant’s argument largely rested on the United States Supreme Court case Foster v.
California, which held that, like here, a process which began with an inability to make any
identification which then evolved into a definite identification throughout the course of repeated
identification opporttmities was inadmissible because the procedure “made it all but inevitable
that [the Victim] would identify [the defendant] whether or not he was in fact ‘the man.”” 394
U.S. 440, 443, 89 S.Ct. t127; 1129 (1969). This Court’s Opim'on does not even address the
binding precedent of Foster v. California upon which Appellant’s argunient is largely based.

. Instead, this Court relied primarily on State v. Washington, 323 S.C. 106, 473 S.E.2d 479
, (‘Ct.. App. 19:96),4 to ﬁnd. that Granddéughtér’s 'so-oal(led' itle_ntiﬁcatjoh Wao admissible because,

b+ 19

even 'thoughA‘i‘there‘ was argoably some ‘ulncertaiht'y in her initial éelec’tion, certainty is not
always required in the identification of witnesses.” Heyward, Op. No. 5776, at 38. However,
the'situotion in the Washing10n case is distinguishable'from the evolving identiﬁcettion here. In
’ H;ashzngton the victim mdlcated he was “99 percent sure” when he chose the defendant from an
1mt1a1 photograph lmeup and later testified in court that he had “no doubt” that the defendant was
his- assail‘ant—merely a 1% difference between the certainty levels in the two identification
: opportunltles Washmgton 323 S C.at 108,473 S.E. 2d at 480. The Washington court noted that
| even though the victim was 99% certain of his initial 1dent1ﬁcat10n even such a miniscule level

. of uncertainty “causc[d] this court~some concern.” Id. at .111, 473 S.E.2d at 481. This

uncertdinty is all the more concerning here, where Granddaughter initially indicated only that

3
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Appellant’s photograph “looks kind of like him” and asked, “You’re going to try to catch
someone who looks like that? But it’s probably not exactly because that isn’t exactly . . .” before
she was interrupted by Investigator Clarke and not allowed to finish her statement. Heyward,
Op. No. 5776, at 38 (emphasis added). However, by the time of trial, she was sure Appellant
was her assailant. This’ is a much more drastic evolution of a victim’s identification than the 1%
increase in certainty between the identification opportunities that caused the Washington court
such concern. | This Court overlooked this important distinction when relying on Washington to
support its ruling. |
Moreover, this Court noted that the Washington court cited United States v. Peoples, 748
F 2d 934 (4th Cir. 1984), for the propos1t10n that “an 1dent1ﬁcatlon is not unreliable because it is
phrased in uncertain terms.” Heyward Op. No. 5776 at 38 n.4. Although Peoples includes this
statement the certainty of a witness identification was not actually at issue in the Peoples case.
.See Unzted States V. Peoples 748 F.2d 934 936 (4th C1r 1984) (per cunam)
The Peoples court c1ted to Patler V. Slayton 503 F. 2d 472 (4th Cir. 1974) to support this
4 propos1t10n but a thorough readlng of Patler reveals that it is dlstmgulshable from the present
case and actually lends support to Appellant s pos1t10n Unlike here, where Granddaughter
testlﬁed at tr1a1 that she was sure Appellant was her assallant neither of the w1tnesses in Patler
vwere allowed to make a pos1t1ve ln—court 1dent1ﬁcat10n at trial. 503 F 2d at 474—76 Instead, the
tnal Judge recogmzmg that the show—up 1dent1ﬁcat1on procedures to which the wunesses were
. exposed had been 1mproper made certaln that the duestlomng was llmlted to e11c1tmg only what
they saw at the scene and an mconcluswe eompanson with Patler s physical appearance ” 503
F.24 at 476.‘ The Patler eourt noted that the testlrnony regardmg the inconclusive comparison

with Patler’s physical appearance “barely skirted constitutional error, for if there is a line

4
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between ‘resemblance’ and ‘identification’ testimony it is admittedly thin.” Id. (emphasis
added). The court noted that the spirit of excluding positive identifications gamered as a result
of improper show-up identification procedures “is to prevent the conviction of those who may be
innocent when a susceptible witness is unfairly allowed to conclude: ‘he is the guilty one.” Id.
at 476-77. Here, however, Granddaughter was able to do exactly that—conclude at trial that
Appellant was her assailant despite the unconstitutionally suggestive identification procedure to
which she had been exposed.

For these reasons, this Court should grant rehearing and reverse Mr. Heyward’s

convictions.

II. This Court erred in affirming the trial court’s admission of a fingerprint card
obtained from a New Jersey database and testimony based on the New Jersey
fingerprint card.

The Court concluded that the trial court properly admitted the New Jersey fingerprint
card under South Carolina Rule of Evidence 901(b)(3). Heywdrd, Op. No. 5776, af 42. In order
to reach this cqnclusion, the Court overlooked the requireﬁents for fingerprint authentication set
forth in State v. Anderson, 386 S.C. 120, 687 S.E.2d 35 (2009), in favor of a novel authentication
method for fingerprints that is inconsistent with South Ca:rolina law and the requirements set
forth in Anderson. Specifically, the Court concluded that the State’s fingerprint expert had
compared Appellant’s known ﬁngerpripts—the prints taken when he was arrested and
fingerprinted by Richland County-in connection with this case—with the prints on the fingerprint
card the investigators obtained through the AFIS system from New Jersey, and that the
ﬁngerpﬁnt expert’s comparison éf the two fingerprint cards was sufficient to authenticate the
New Jersey fingerprints obtained thfough AFIS pursuant to Rule 901(b)(3). Heyward, Op. No.

5776, at 42.

5
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No other South Carolina case cites Rule 901(b)(3) for the authentication of fingerprints.
Instead, South Carolina’s seminal case on fingerprint authentication is 4nderson, 386 S.C. at
120, 687 S.E.2d at 35. In Anderson, the State’s fingerprint expert testjﬁed about using AFIS to
find potential matching fingerprints by taking the latent fingerprints at the scene and comparing
those fingerprints to the prints: obtained through AFIS. Id. at 123, 687 S.E.2d at 36. Critically,
the fingerprint expert in Anderson also testified that the prints on the AFIS card were taken at a
correctional facility, on a specific date, and assigned a unique state identifying numbér. Id. at
128, 687 S.E.2d at 39—40. As this Court recognized, there was no such testimony here.
Heyward, Op. No. 5776, at 41 (“[W]e agree the State failed to establish when and where the N.J.
Fingerprints were taken . . .”). "Accordingly, this Court overlooked the State’s admitted failure to
meet the requirements of 4nderson when finding that the New Jersey fingerprint card was
nevertheless authenticated. This Court’s novel reliance on Rule 901(b)(3) instead is inconsistent
with governing South Carolina law. " - °

Even if aut‘hentication under Rule 901(b)(3) was permissible, the comparison conducted
: by the State’s fingerprint expert was insufficient to authenticate the fingerprints at issue. As the
. Court recognized, the State’s fingerprint expert’s comparison between the Richland County

prints and the New Jersey prints obtained through AFIS was limited to a pattern comparison and
was not a minutia comparison. Heyward, Op. No. 5776, at 42. The Court failed to appreciate
the importance of the distinction between the two types of comparisons. When Investigator
Odom testified about her comparison of the fingerprints obtained at the crime scene to
Appellant’s known fingerprints, she testified that she used the ACE-V methodology, which is a
peer reviewed and scientifically accepted method of comparing fingerprints. (See R. p. 260,

lines 1-17.) Investigator Odom’s analysis using the ACE-V methodology was a minutia

6
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comparison, which she conceded she did not do in her comparison between the Richland County
prints and the New Jersey prints obtained through AFIS. (See R. p. 618, lines 1-8.) To the
extent that. Rule 9Ql(b)(3) is a permissible method for authenticating fingerprints (which
Appellant contends'it is not), the State’s fingerprint expert would have needed to use the
scientiﬁcally accepted and peer reviewed ACE-V methodology to reliably authenticate the New
J ersey fingerprints. Her admitted use of a simple pattern comparison is insuﬁ'icient.

Finally, the admjssion of the improperly authenticated New Jersey ﬁngerprints was not
harmless error. As explained 1n Appellant’s briefs, Investigator Odom did not delineate between
the Richland County prints and the New Jersey prints in her report on the ﬁngerpn'nt evidence.
Accordingly, her use of the improperly .authenticated‘ New Jersey ﬁngerprints in that report

| tvould mean that the entire report was inadmissible and the critical fingerprint evidence would
~not have been presented to the _]ury The trial court erred in holding that the New Jersey

o ﬁngerprint c'ard" was properly authenticated the error was not harmless, and this Court should
‘v »grant reheanng and reverse Mr. Heyward’s conv1ct10ns | | | o

. III ThlS Court erred in findmg the trlal court’s erroneous allowance of expert opinion
. testlmony about the operational capabihtles of the recovered firearm was harmless.

Thls Court concluded that"the trial court erred in allowing expert opinion testimony
, _regﬂarding‘ th‘e» operationalvcapabilities of the. ﬁrearm arecove‘red t‘rom -Appellant’s home but
'deterrmned that the tr1a1 court’s error was harmless Heyward Op No 5776 at 45. The

" adm1ss1on of thlS testlmony was not harmless 'The wrongful admlss1on of Investigator Collins’

’ test1mony about the operat10na1 capab111t1es of the firearm allowed the State to hammer yet again

i -‘,.jon the fact that .a. gun,was foundmAppellant s res1dence unduly prejudicmg the jury against

‘ h1m In fact durlng the State s closmg argument the State rehed solely on Investlgator Collins’

T testimony to connect the gun found at Appellant s res1dence to ‘the one described by

7
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Granddaughter. (See R. p. 419, lines 6-23.) The State used Investigator Collins’ testimony in an
effort to paint Appellant in a bad light and tie him to the crime scene, clearly prejudicing
Appellant. Because this testimony should never have been admitted and caused Appellant
significant prejudice, this Court should grant rehearing and reverse Appellant’s convictions.

IV.  This Court erred in affirming the trial court’s allowance of Appellant’s alias “Abdul
Muslim” for use in the indictments and at trial.

The Court concluded that Appellant’s alias “Abdul Muslim” was necessary to connect the
DNA from the crime scene to Appellant because the DNA matched to “Abdul Muslim” in a
national database. Heyward, Op. No. 5776, at 46—47. However, the Court failed to address that
this match also included the national identification number 220688PA. (R. p. 378, line 2—p. 379,
line 9.) The jury also heard testimony that Appellant’s national identification number was
220688PA. (R. p. 255, lines 10-13.) Thus, there was no probative value in using Appellant’s
alias in connection with this DNA match because the State could have simply used the national
identification number instead. Moreover, the State never elicited any testimony that Appellant
‘was known as “Abdul Muslim,” only that he was known to one witness as “Abdul,” indicating
that there was no probative value in the “Muslim” reference at all. (R. p- 321, line 23—p. 322,
line 3.)
| Becaﬁse the trial court erroneously denied Appellant’s motion to strike the alias, the jury
repeatedly heard Appellant referred to in the indictments and the introduction of the case as
“Abdul Muslim,” inviting undue religious prejudice against him which substantially outweighed
any probative value of the alias and violated his constitutional rights. Trial counsel presented
substantial uncontroverted evidence at the pre-trial hearing on Appellant’s motion to strike

demonstrating the prejudice associated with the State’s use of Appellant’s “Abdul Muslim” alias.

8
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(See R. p. 12, line 5—p. 14, line 15.) The use of the alias was unnecessary and prejudicial and
should not have been allowed.

Finally, this Court incorrectly stated that the State’s use of Appellant’s alias would not
have been error because Appellant did not renew his motion to strike the alias at trial. Heyward,

Op. No. 5776, at 47 n.9. However, this is not accurate. Appellant’s trial counsel did renew the

motion to strike at the beginning of trial. (R. p. 45, lines 5-8). Likewise, this Court incorrectly

stated that Appellant’s counsel conceded this issue by acknowledging that prejudice from the
alias could be “addressed” by voir dire. Heyward, Op. No. 5776, at 47 n.10. However, trial
counsel’s statement about voir dire was not a concession of the issue in any way; it was merely
an acknowledgement that voir dire could address—but not entirely solve—the issue after having
preserved the issue on the record. Because Appellant’s alias should have been stricken from the
indictrﬁent and from use at tfial, this Court should grant rehearing and reverse Mr. Heyward’s
convictions.

V. This Court erred in affirming the trial court’s admission of gruesome autopsy
dissection photographs of the victim’s internal head injuries.

This Court erred in affirming the trial court’s admission of gruesome autopsy dissection
photographs of the victim’s internal head injuries. First, this Court erred in affirming the trial
‘court’s admission of gruesome autopsy photographs of internal injuries on the basis that the
photographs were probative of the issue of malice. See Heyward, Op. No. 5776, at 49.
However, “[p]hotographs calculated to arouse the sympathy or prejudice of the jury should be
excluded if they are irrelevant or not necessary to substantiate material facts or conditions.”
State v. Torres, 390 S.C. 618, 623, 703 S.E.2d 226, 228 (2010) (emphasis added). Even
assuming these gruesome autopsy photographs were probative of malice, they were not

necessary to substantiate malice here. Dr. Durso’s extensive testimony regarding the violent

9
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nature of the strangulation and severity of the injuries to Ms. Tollison was sufficient on the issue
of malice, rendering the photographs “superfluous.” See State v. Collins, 409 S.C. 524, 539, 763
S.E.2d 22, 30 (2014) (Kittredge, J., concurring) (“The detailed and graphic testimony of the
pathologlst was more than sufficient to enable the State to estabhsh the elements of the
offense.”). Because the photographs were calculated to arouse the sympathy or prejudice of the
jury, and were not necessary to substantiate malice, this Court erred in affirming the trial court’s
decision that the autopsy photographs should be admitted based on their probative value on the
issue of malice.’ |
This Court also erred in affirming the trial court’s determmat1on that the autopsy
photographs corroborated Dr. Durso s testnnony See Heyward Op. No. 5776, at 49. Again,
however, “[p]hotograph‘s(calculated to arouse. the symp_athy or prejudice of the jury should be
excluded if they are . . . not necessary to substantiate material facts or conditions.” Stafe v.
Torre.s,\ ,39()_ S'C', 61§», :623,., ,7({){3,:_8._}3,2‘(‘1: 226, 228 (2010).. The extent and nature of the victim’s
| ihjuﬁes was. sufﬁcrently explained by Dr. Durso’s -testimony, and the photographs were
. ;La_:stly, thls _‘C’o,urt erredin finding that the photographs are not unduly prejudicial. See
“ Heyward, Op. No 5776_, at 50. The Supreme Court of South Carolina has expressed a -“growihg
, concem” over the:adrhjssion\ of gruesome autopsy. photographs. Id.-at 624, 703 S.E.2d at 229.
. Eurt'heri, the Sup_rerhe.C'ourt of .South - Carolina. has specifically held that color autopsy
photographs of the victim, including photographs that depicted the victim’s scalp pulled away
from her skull should be excluded because “[t]he preJudrce created by the photographs clearly
outwelghed any ev1dent1ary value ? State V. Mzddleton 288 S C. 21, 24 339 S.E.2d 692, 693

(1986) (c1tat1o‘ns onntted). L1kew1se, the preJudlce caused by the admission of these gruesome

10
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autopsy photographs outweighed any evidentiary value, and this Court erred in affirming their
admission by the trial court.

VI.  This Court erred in finding the trial court’s erroneous denial of Appellant’s request
to remove his shackles during jury selection was harmless.

This Court erred in finding that the trial court’s erroneous denial of Appellant’s request to
remove his shackles during jury selection was harmless because Appellant was not prejudiced.
Heyward, Op. No. 5776, at 50. This Court misappréhended or overlooked the fact that this
conclusion is contrary to binding precedent of the United States Supreme Court, which this Court
actually cited in its Opinion, stating that shackling is “inherently prejudicial.” Holbrook v.
Flynn, 475 U.S. 560, 568—69, 106 S.Ct. 1340, 134546 (1986). Appellant’s due process rights
were violated by the trial court’s admittéd abuse of discretion in refusing to grant Appellant’s
request to remove his shackles, and this error is inherently prejudicial to Appellant. This error is,
thefefore, not harmless. B

This Court also mistakenly refused to apply the burden-shifting required by Deck v.
Missouri, 544 U.S. 622. 125 S.Ct. 2007 (2005), because, as this Court incorrectly concluded, “it
is not obvious from the‘ record that the shackles were obéerved.” Heyward, Op. No. 5776, at 52.
However, it is obvious from the record in this case that the shackles were observed. Importantly,
in Deck, the record upon which the Supreme Court relied for establishing that the shackles were
visible consisted entirely of the objections made by Deck’s éttérney fof removal of the shackles.
Specifically, Deck’s attorney objected “because of the fact that Mr. Deck is shackled in front of
the jury ....” Deck, 544 U.S. at. 634, 125 S.Ct. at 2015 (finding that the record “makes clear that
the jury was aware of the shackles™ and specifically citing tb Deck’s attorney’s objection on the

record “that ‘Mr. Deck was shackled in front of the jury’”) (emphasis added by court). Likewise,
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here, Appellant’s attorney’s objections were sufficient to establish that his leg shackles were
visible. On the record, Appellant’s trial counsel objected to Appellant’s shackling, stating:

We moved on Thursday of last week to prevent presumptive shackling of Mr.

Heyward. At current, he is shackled at the feet. If you are within any of the first

two rows of the gallery, if you will, directly behind Mr. Heyward, you can see

that shackling. Until selection is completed, we would ask the court that Mr.

Heyward’s shackles be removed.

(R. p. 39, lines 8-22.) The visibility of Appellant’s shackles was the very basis for the objection.
Accordingly, this Court overlooked that the record here establishes just what the record in Deck
established—that Appellant’s shackles worn during jury selection were visible.

This Court also refused to apply the burden-shifting required by Deck on the basis that
although Appellant argued that potential jurors in the first two rows of the gallery could see the
shackles, the record does not establish that any of the jurors who were actually selected for
Appellant’s trial could or did see the shackles. Heyward, Op. No. 5776, at 53—54. However,
again, this Court overlooked that the objections to the shackles worn in Deck were, just as the
objections here, made during the jury selection phase of the proceeding. Accordingly, this Court
overlooked that this is not a proper basis upon which to refuse to apply the burden-shifting
required by Deck as, again, the record here established just what the record in Deck established
as well. Accordingly, because Appellant was forced to wear shackles, admittedly without
adequate justification, which the record establishes were visible during jury selection, Appellant
“need not demonstrate actual prejudice to make out a due process violation” here. Deck, 544
U.S. at 635, 125 S.Ct. at 2015 (citing Holbrook, 475 U.S. at 568, 106 S.Ct. at 1340).

Finally, this Court’s reliance. on State v. Johnson in reaching its conclusion that the

heightened standard in Deck does not apply to Appellant’s case is misguided. Heyward, Op. No.

5776, at 52-54. In State v. Johnson, the defendant was being brought from the police car outside
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into the courthouse in handcuffs, and the record failed to demonstrate whether any juror
happened to see this procession. 422 S.C. 439, 812 S.E.2d 739. This is a completely different
scenario from Appellant’s situation where the record clearly establishes that he was shackled
while inside the courtroom directly in front of the rows of his potential jurors, from which twelve
individuals would be selected to determine his guilt or innocence. In fact, the Johnson court
cites to State v. Moore for the following proposition: “We think that when a jury or members
thereof see an accused outside the courtroom in chains or handcuffs the situation is
psychologically different and less likely to create prejudice in the minds of the jury.” Johnson,
422 S.C. at 458, 812 S.E.2d at 749 (quoting State v. Moore, 257 S.C. 147, 152-32, 184 S.E.2d
546, 549 (1971)) (emphasis added). This Court overlooked this significant distinction from the
Johnson case and should not have relied thereon. The trial court wrongly refused to remove
Appellant’s shackles, and this error was not harmless.

CONCLUSION

For the foregoing reasons, Appellant James Heyward respectfully requests that this Court
grant rehearing, reconsider its ruling on each of the above issues, and reverse Mr. Heyward’s

convictions.

<signature block next page>
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CERTIFICATE OF SERVICE

I certify that a true copy of the Petition for Rehearing in the above referenced case has been
served upon W. Joseph Maye, Assistant Attorney General, South .Carolina Attorney General’s
Office, Posf Ofﬁce Box 11549,'Columbia, South Carolina 29211-1549, this 13th day of November,

2020.

<signature block néxt page>

- Appendix_00672



s/ Tara C. Sullivan
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Telephone: (843) 579-5600

Robert M. Dudek

Chief Appellate Defender

South Carolina Commission on Indigent Defense
Division of Appellate Defense

PO Box 11589

Columbia, S. C. 29211-1589

Telephone: (803) 734-1330
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THE STATE OF SOUTH CAROLINA
IN THE COURT OF APPEALS

BECE

APPEAL FROM RICHLAND COUNTY Nov 30 2020
R. Knox McMahon, Circuit Court Judge SG G@U rt Qf App@@[&

Appellate Case No. 2017-001542

ThE SEAE, .evvvuvnrirrrnrrrnrrereieneeernaetsrressnsessasirnesmnastrerassssasnsesnasessosesssons Respondent,

JamesS HEYWArd.......cuiuneeiiie i e e e et s Appellant.

RETURN TO PETITION FOR REHEARING

On November 13, 2020, pursuant to Rules 221(a) and 240 of the South Carolina Appellate
Court Rules, Appellant James Heyward submitted a Petition for Rehearing on this Court’s Opinion
issued October 14, 2020, affirming Appellant’s convictions and sentencing. See State v. Heyward,
Op. No. 5776 (S.C. Ct. App. Filed October 14, 2020). By letter dated November 18, 2020,
Respondent was instructed to file a Return to the Petition within ten days. Contrary to the
arguments of Appellant, this Court did not err in its analysis and application of the law in affirming
Appellant’s convictions. Appellant’s Petition for Rehearing should be denied.

~ ARGUMENT

I This Court properly held that the admission of testimony by the trial court concerning
* the granddaughter’s out-of-court identification and in-court identification of
Appellant was not an abuse of discretion.

This Court correctly concluded that the eight-year-old graﬁddaughter of Victim made an

out-of-court identification of Appellant during the photographic lineup and that the lineup was not
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presented in an unduly suggestive manner. Moreover, this Court properly found that the trial court
did not abuse its discretion in admitting the evidence and testimony of the granddaughter at trial
regarding her out-of-court photographic lineup and her in-court identification of Appellant as the
perpetrator.

Appellant’s argument that the photographic lineup was unduly suggestive is simply
without merit. The officer’s presentation of the photographic lineup to the granddaughter clearly
demonstrated that she was to let him know “if* she saw the man who broke into her home and
killed her grandmother. (State’s Ex. 31). The remaining commentary does nothing to change that
fact and simply constitutes the officer trying to behave as gently and professionally as he can with
a young victim. None of the circumstances of this photographic lineup would have swayed her
toward any particular selection or indicate that the she had to make a selection. Following this
process, the granddaughter selected, circled, and initialed: photograph number 3 that contained
Appellant’s photograph. Appellant was most certainly selected by the graﬁddaughter during this
photographic lineup and this Court was correct to agree.

The Court accurately reflected the discussion that the granddaughter had during her
selection. This exchange, wherein the granddaughter clarified that “Yes. That looked a lot like him
... and I get really scared when I see him” provided proof of her confidence as well as an emotional
response to seeing Appellant’s photograph. Appellant’s argument that the granddaughter was not
confident in her selection disregards the granddaughter’s own statements and reactions in favor of
Appellant’s strained and feeble interpretation.

At best, Appellant’s argument confuses the concept of “confident” with being absolutely
“certain”, However, such a distinction is irrelevant for admission at trial. As was discussed at

length By this Court, even if a selection lacks a 100% confidence, it is nonetheless admissible under
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State v. Washington. 323 S.C. 106, 111-12, 473 S.E.2d 479, 481-82 (Ct. App. 1996). This was an
astute and proper ruling. State v. Heyward, No. 2017-001542, 2020 WL 6053505, at *3-*4 (S.C.
Ct. App. Oct. 14, 2020)

Appellant’s argument that Foster v. California should be controlling law in this case is
meritless. The witness in Foster did not positively identify the perpetrator in his first viewing of
the physical lineup of suspects. However, upon the conduct of a second lineup, Mr. Foster was the
only individual who was also presented in the first lineup. It was at that time the victim identified
Mr. Foster as the perpetrator and expressed that he was confident that Mr. Foster was the
perpetrator. Foster v. California, 394 U.S. 440, 441-443 (1969). Such a factual pattern bears
absolutely no resemblance to granddaughter’s selection of Appellant on her first and only
photographic lineup, along with her explanation to the officer that she was confident in her
selection because “[t]hat looked a lot like him .. and I get really scared when I see him.” Moreover,
* Appellant’s argument that this Court erred in finding that the granddaughter was not “repeatedly”
exposed Appellant’s photograph such that it tainted her in-court identification is likewise meritless.
The only opporturiities to view the lineup were the initial presentation of the photograph lineup,
the Neil v- Biggers hearing, and the trial itself. The granddaughter was able to perform an in-court
' identification of Appellant during the Neil v. Biggers hearing, and did so again during trial: Her -
in-court identification is niot tainted by the repeated exposure to Appellant’s photograph, as no
such exposure occurred. This Court’s findings to the same were proper. Id. at *5.

- Appellant has failed to identify any error by this Court regarding the admission of the
- . ‘photographic lineup and in:court identifications of Appellant. Appellant’s Petition should

therefore be denied.
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II.  This Court did not err in finding no abuse of discretion by the trial court for admitting
the N.J. AFIS database fingerprints as properly authenticated by Rule 901(b)(3).

Appellant argues that this Court etred in its finding that the trial court properly admitted
the N.J. AFIS database fingerprints as properly authenticated. There is no meritorious basis for
such an argument.

This Court properly relied upon State v. Anderson for determining the admissibility of
fingerprint cards and likewise properly noted that Rule 901 does not provide an exhaustive list of
the methods in which authentication can be achieved. This Court properly noted that the South
Carolina Supreme Court in Anderson explicitly acknowledged that expert testimony could be used
to authenticate fingerprint cards and properly concluded that the expert testimony offered at trial
was sufficient to authenticate the N.J. AFIS fingerprint cards in question. The record shows that
Investigator Odom matched the latent prints to both the Booking fingerprints and to the N.J. AFIS
fingerprints. The testimony offered by Investigator Odom demonstrated that there was “no doubt”

| that the same persdn made the previously authenticated Booking fmgerpriﬁts and the N.J. AFIS
fingerprints.

This Court’s ruling finding that the trial court did not err in authenticating the N.J. AFIS
fingerprints is well-suppbrted by the recofd and the South Carolina Rules of Evidence. This Court
was correct to hold that the N.J. AFIS fingerprints were properly authenticated and admitted under
Rule 901(b)(3). Appellant has failed to identify any error by this Court and Appellant’s Petition

should therefore be denied.

II. This Court properly concluded that the admission of expert testimony about the
recovered firearm was harmless and did not require reversal of Appellant’s
convictions and sentences.

This Court’s ruling was proper as to Appellant’s third issue. Appellant failed to

demonstrate that he was actually prejudiced by the expert testimony regarding whether the
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recovered gun was functional. While the expert testimony was admitted for purposes of proving
that Appellant pointed and presented a firearm and that Appellant was armed with a deadly weapon
during a robbery, these matters were ultimately deemed irrelevant by the language of each statute
" and thereby negated the need for the expert testimony. This Court was correct in its conclusion
that the admission of such testimony was harmless though, even in the absence of the statutory
relevance.

Appellant’s crimes may not have involve the functional ability of the gun, but they certainly
focused on the gun as significant evidence establishing the identity of Appellant — the gun found
in his possession matched the description provided by the granddaughter. With that simple fact
established for the jury, it does not create prejudice to discuss the irrelevant operational capability
of the gun. This Court properly concluded the same. State v. Heyward, No. 2017-001542, 2020
WL 6053505, at *8 (S.C. Ct. App. Oct. 14, 2020). Appellant’s argument that the State utilized the
~ testimony of the expert in-closing as.a basis for prejudice is mistaken, as the fact that the recovered

- gun matched the granddaughter’s description could have been “hammered” upon in closing even

" "if the expert had not testified. There is nothing within the record to demonstrate prejudice against

Appellant in this matter. "
The admission of the expert testimony was entirely harmless and this Court’s ruling was
- proper. Appellant’s Petitioner should be denied and his convictions and sentences should be

affirmed. - -

" IV.  This Court propérly concluded fhaf the trial court did ‘not err in denying Appellant’s
motion to strike regarding reference to Appellant’s alias “Abdul Muslim”.

Appellant claims that this court erred in affirming the trial court’s decision to deny the
_motion to strike any reference to Appellant’s alias Abdul Muslim. There is no error in this Court’s

decision.
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This Court properly noted *’if the prosecution either fails to offer proof relating to the alias
or the alias, although proven, holds no relationship to the acts charged, a motion to strike may be
renewed, the alias stricken and an appropriate instruction given to the jury.’” Id. at *8 (citing
United States v. Clark, 541 F.2d 1016, 1018 (4" Cir. 1976). Appellant’s alias was pertinent to
both the DNA evidence, as that was the name the DNA evidence was labeled under, as well as a
key witness who testified that she knew Appellant by his alias name and not “James Heyward”.
The State argued appropriately that it intended to offer such evidence of the alias that was
necessary to identify Appellant in connection with the charged acts. The State satisﬁed its
threshold to be able to reference the alias and this Court was correct to conclude the same. In
addition, and contrary to Appellant’s unsubstantiated argument, the record is completely devoid
of any evidence of prejudice stemming from the alias due to religious bias. Appellant has failed to

- identify any error by this Court and Appellant’s Petition should therefore be denied. -

V. Thls court dld not err in its rulmg that the autopsy photographs were properly
admitted at trial. . . A

Appellant contends that thlS court erred in afﬁrmmg the tnal court’s dCCISIOI‘l to admit the
~ autopsy photos Appellant argues that these photos were gruesome and adm1tted1y solely for the
purpose of arousmg the sympathy and passions of the jury. Th1s Court correctly denied this claim,
ﬁndlng no error on the part of the trial court | |
~ Here the trial court correctly c1ted that relevancy, matenahty, and adrmss1b111ty of
photographs are matters w1thm the sound dlscretlon of the tnal court and that a tnal court s ruling
on the comparatlve pre_]udlce and probatlve value from such photographs should only be disturbed
in exceptlonal circumstances. Id. at *9 (cltmg State v. Nance, 320 S C. 501 508 466 S.E.2d 349,
353 (1996)), Id. at *9 (cmng State V. Colhns 409 S.C. 524, 534 763 S.E.2d 22, 28 (2014)).This

Court likewise properly cited to authonty that supported the adm1ssmn of autopsy photographs for
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the purposes of supporting the element of malice as well as the corroboration of the medical
examiner’s testimony. Jd. at *10 (citing State v. Hawes, 423 S.C. 118, 130-31, 813 S.E.2d 513,
519-20 (Ct. App. 2018)); Id. at *10 (State v. Gray, 408 S.C. 601, 612-16, 759 S.E.2d 160, 166-68
“(Ct. App. 2014). Appellant’s case provided both grounds for admissibility of the photos as they
established malice and corroborated the testimony of Dr. Durso at trial.

This was a particularly brutal murder and the pictures were the best demonstrative means
of conveying that brutality and the malice that accompanied it. Although Victim’s granddaughter
witnesses the initial attack, she was not able to witness the entire crime and the State’s theory
argued that Appellant returned to Victim to finish her off once the child was restrained in the
closet. These photos demonstrated the malice that accompanied the entirety of crime. As this Court
ruled, such a basis for admission is in harmony wifh existing case law. Likewise, the court was
correct to find that these ﬁhotos corroborated the medical findings provided by Dr. Durso. This
Court’s reasoning and legai baéis for its decision was well-founded and proper. Appellant’s

Petition for Rehearing should be denied.

VI.  The ruling of the Court was proper in finding that Appellant was not prejudiced as a
result of his shackles remaining during jury selection.

Appellant’s sixth issue argues that this Court erred in ﬁndi;lg hgrmless error for the trial
court’s denial of the motion to remove Appellant’s leg shackles during jury selection. The ruling
of this Coui"_t was proper. Appfellant failed to demonstrate pf.ejudice from the issue due to the fact
that he can provide no evidence that any juror ever saw the leg shackles in question.

A§ was noted by this Court in its Opinion, the determination of whether an error is harmless
depehds upon the circumstances of the case, and the judgement of prejudice from an error must be
determined from its relationship to the entire case. Jd. at *12 (citing State v. Mitchell, 286 S.C.

572, 573, 336 S.E.2d 150, 151 (1985)). The existing precedent dictates that, in the absence of a
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safety concern, it is only restraints that are “visible” to the jury that bring about prejudice to a
defendant during trial. Deck v. Missouri, 544 U.S. 622, 632, 125 S. Ct. 2007, 2014, 161 L. Ed. 2d
953 (2005).

Appellant’s argument that this Court’s decision is contrary to “binding precedent” of
Holbrook v. Flynn is drastically mistaken. The holding in Holbrook dealt w1th the presence of
additional uniformed police officers at the defendant’s trial. The reference to “inherently
prejudicial” shackling was used by comparison, and was precipitated by the circumstance that the
complained of security existed in a “conspicuous, or at least noticeable” way. Holbrook v. Flynn,
475 U.S. 560, 569, 106 S. Ct. 1340, 1346, 89 L. Ed. 2d 525 (1986). The decision in Holbrook does
not establish a comprehensive conclusion that any shackled defendant, visible or not visible, absent
established justifications for safety, creates inherent prejudice warranting reversal. As this Court
points out with thorough ahalysis the rule falls upon the question of “visible” shackling decided
m Deckv Mzssourz Id. at *11 (c1t1ng Deckv Mtssourz, 544 U S. 622, 624, 125 S.Ct. 2007, 161
L Ed.2d 953 (2005) In Deck the record demonstrated that the defendant had leg, hand, and
mldsectlon shackling, as well as an on the record discussion wherein the court explicitly
acknowledged that the jury had seen the defendant s shackles. Deck v. Missouri, 544 U.S. 622,
. 625, 634, 125 S. Ct. 2007, 2010 2015 161 L. Ed. 2d 953 (2005) Those are not the circumstances
of this case. Appellant’s restraints were not visible to the jury and Appellartt failed to present
evidence a juror somehow saw the restratnts or was tnade awere ef them during the course of jury
selection, | | .

This Court correctly 1dent1ﬂed that this type of issue has been addressed by our South
Carolina Supreme Court before. In State V. Johnson, the defendant made a motion for mistrial on

the basis that he was brought into the courthouse in handcuffs and surrounded by police personnel.
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The South Carolina Supreme Court’s evaluation of the issue, though brief, focused on the lack of
record demonstrating that a juror actually witnessed such activity and found that no prejudice could
arise as a result.! This Court correctly identified the basis for the Supreme Court’s ruling. Id. at
*12 (citing State v. Johnson, 422 S.C. 439, 458, 812 S.E.2d 739, 749 (Ct. App. 2018), reh'g denied
(Apr. 26, 2018), cert. denied (Aug. 3, 2018). This Court correctly noted that while the Court’s
opinion in State v. Johnson did not directly address Deck, it relied upon the fact that record lacked
any evidence that Johnson’s shackles and police escort into the courtroom was actually witnessed
by a juror or that this led to a juror being prejudiced. /d.

In comparison, this record likewise lacks any proof that the jury witnessed Appellant’s

shackling. Counsel’s sole argument for the motion was that the first two rows of the gallery seating

located directly behind Appellant could potentially see the leg shackles. Appellant failed to
demonstrate that any of his jurors actually saw his shackles, or that any of his jurors sat in the
gallery area where counsel claimed the shackles could be visible. As was the case in State v.
Johnson, in Appellant’s case there was no evidence presented that any juror saw Appellant’s
shackles or that the shackles were plainly visible to the jury, and as such the trial court’s motion
denying the removal of shackles was harmless. Id. at *12 (citing State v. Johnson, 422 8.C. 439,
446, 812 S.E.2d 739, 742, 745 (Ct. App. 2018)).

Appellant’s dearth of record support fails to satisfy the standard in Deck which demands
that restraints actually be seen' by the jury before prejudice is established. The ruling of this Court

was therefore proper.

! Appellant’s argument that State v. Johnson was improperly relied upon due to the court’s citation
to State v. Moore, is without merit as a parenthetical citation in support of the Court’s ruling does
not negate the fact that the basis for the decision rested with whether a member of the jury was
aware of the defendant’s shackles and a police accompaniment.
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CONCLUSION

For all of the foregoing reasons, it is respectfully submitted that Appellant’s Petition for

Rehearing be denied and that the convictions and sentencing of the trial court be affirmed.

Respectfully submitted,

November 30, 2020. -

10

ALAN WILSON

" Attorney General

W. JEFFREY YOUNG
Chief Deputy Attorney General

- DONALD J. ZELENKA

Deputy Attorney General

MELODY J. BROWN
Senior Assistant Deputy Attorney General

W. JOSEPH MAYE
Assistant Attorney General

BY:s/ W. Joéenh Maye
Ww. Joseph Maye

- Office of the Attorney General

P.O. Box 11549

" Columbia, SC 29211
. (803) 734-6305.

ATTORNEYS FOR RESPONDENT

Appendix_00683



STATE OF SOUTH CAROLINA

IN THE COURT OF APPEALS
Appeal from Richland County NOV 302020
The Honorable R, Knox McMahon, Circuit Court Judge
Appellate Case No. 2017-001542 SC Court of Appeals
THE STATE,
RESPONDENT,
Vs.
JAMES HEYWARD,
APPELLANT.
PROOF OF SERVICE

I, Donna D’Alessio, am an employee of the Respondent, hereby certify that as per the
March 20, 2020 Order of the Chief Justice, the Return to Pétition for Rehearing, and Proof of
Service has been forwarded to Appellant’s counsel, Tara C. Sullivan, Esq., via email today,
November 30, 2020 to tara.sullivan@klgates.com, and to Rdudek@sccid.sc.gov., as well as to
. his assistant, hkellner@sccid.sc.gov.

I further certify that all parties required by Rule to be served have been served.

This 30% day of November, 2020.

Do 2
Donna D’ Alessio,
Legal Assistant to W. Joseph Maye
Assistant Attorney General
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THE STATE OF SOUTH CAROLINA

IN THE COURT OF APPEALS

APPEAL FROM RICHLAND COUNTY

R. Knox McMahon, Circuit Court Judge S@ Court of Appeais

Appellate Case No. 2017-001542

THE STALE, ...eeeeiieieiie et et eeeeee e e e e e e e e seeseeeeseesbesessetaeessbrateeasssasaseseassnsaesasssanassan Respondent,

James Heyward, ......cccoooeieccnneniiiccciice e BRSO RTUPRPROPN Appellant.

REPLY TO RETURN TO PETITION FOR REHEARING

Pursuant to Rules 221(a) and 240 of the South Carolina Appellate Court Rules, Appellant
James Heyward hereby replies to the Respondent’s Return to Petition for Rehearing (“Return”).
Appellant maintains that this Court overlooked or misapprehended several points and should
therefore grant rehearing and reverse Mr. Heyward’s convictions.

ARGUMENT

I. This Court erred in affirming the trial court’s admission of evidence and testimony
regarding (a) an out-of-court photograph lineup where the victim did not make a
positive identification and (b) the subsequent positive identification made by the
vietim at trial.

In its Return, Respondent argues that the photograph lineup was not presented in an
unduly suggestive manner and that the circumstances surrounding the photographic lineup would

not have swayed Granddaughter toward a selection. However, Granddaughter’s age and the
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recent trauma she experienced before being presented with the lineup must not be overlooked.
As an eight-year old child, Granddaughter was unable to appreciate the nuance and importance
of Investigator Clarke’s use of the word “if”” to suggest that she did not have to choose someone
from the lineup. Investigator Clarke asking such a young child to be “brave” and help him,
coupled with his request to “see if you can see the bad man,” clearly suggested to Granddaughter
that she should pick one of the photographs and thereby created an unduly suggestive lineup
procedure.

Moreover, Respondent and the Court overlooked or misapprehended Appellant’s
argument that the overall identification process was unduly éuggestive as evidenced by
Granddaughter’s evolving level of certainty at each stage of the process. Respondent
characterizes Granddaughter’s identification of Appellant as “confident.” However, the only
clear indication Granddaughter gave when presented with Appellant’s picture in the photograph
lineup was that she was not confident in her identification. Granddaughter’s confidence only
evolved after seeing the photograph lineup picture again, along with Appellant in person, at the
pre-trial Neil v. Biggers hearing (where she merely identified Appellant in the courtroom as
being the same person she saw in the photograph lineup) and seeing Appellant again at trial
(when she testified that she was sure Appellant was her assailant). As such, the entire
identiﬁcation.process was unduly suggestive which inevitably caused her certainty to evolve and
increase over time with each subsequent exposure to Appellant.

Reépondent argues in the Return that Foster v. California is factually inapplicable to
Appellant’s case and, therefore, this Court’s Opinion was correct in failing to address this
binding precedent. 394 U.S. 440, 89 S.Ct. 1127 (1969). However, Respondent is in error and

this Court should have addressed Foster v. California, upon which the majority of Appellant’s
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argument is based. This case and Foster v. California involve almost identical factual
circumstances. Id. In both cases, the only witness was presented with an initial lineup of alleged
perpetrators, the witness expressed doubt about identifying the correct perpetrator in the initial
lineup, and only after subsequent exposures to one individual present in the initial lineup, did the
witness become “certain” that the one individual who had been repeatedly exposed to the witness
committed the crime. Id. at 44142, 89 S. Ct. at 1128. As such, Foster is directly applicable to
Appellant’s case and should not have been disregarded by this Court. For these reasons, this
Court should grant rehearing and reverse Mr. Heyward’s convictions.

1L This Court erred in affirming the trial court’s admission of a fingerprint card

obtained from a New Jersey database and testimony based on the New Jersey
fingerprint card. :

Respondent argues that this Court properly relied upon State v. Anderson and South
Carolina Rule of Evidence 901(b)(3) in determining the admissibility of the New Jersey
fingerprint card. However, the Court- and Respondent overlooked the requirements for
fingerprint authentication set forth in State v. Anderson, 386l S..C. 120, 687 S.E.2d 35 (2009), in
favor of a novel authentication method for fingerprints that is inconsistent with South Carolina
law and the requirements sét forth in Anderson. |

Respondent argues that the South Carolina Supreme Court in Anderson explicitly
acknowledged that expert testimony could be used to authenticate fingerprint cards and is,
therefore, acceptable in this case. However, while expert testimony may be used to authenticate
fingerprint cards, Anderson provides certain requirements to ensure that the expert has sufficient
knowledge to authenticate the fingerprint cards. Id. at 128, 687 S.E.2d at 39 (“[A]uthentication .
. . requires evidence as to vw}.zen and by whoht the [fingerprint] card was made and that the prints
on the card were in fact those of this defendant.””) (emphasis added by the Court) (internal

citations omitted). The State admittedly failed to meet the requirements of Anderson because it
3
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failed to establish when and where the New Jersey Fingerprints were taken. Heyward, Op. No.
5776, at 41 (“[W]e agree the State failed to establish when and where the N.J. Fingerprints were
taken . . .”). Accordingly, this Court overlooked the State’s admitted failure to meet the
requirements of Anderson when finding that the New Jersey fingerprint card was nevertheless
authenticated. This Court’s novel reliance on Rule 901(b)(3) instead is inconsistent with
governing South Carolina law and Respondent offers no binding authority to support
authentication and admission of fingerprints under Rule 901(b)(3). The trial -court erred in
- holding that the New Jersey ﬁngerprint‘ card was properly ;duthenticated, the error was not
harmless, and this Court should grant rehearing and reverse Mr. Heyward’s convictions.

II. This Court erred in finding the trial court’s erroneous allowance of expert opinion
" testimony about the operational capabilities of the recovered firearm was harmless.

| Respondent argues that Aﬁpellant failed to demonstrate that he was actually prejudiced
by"theﬁ trial court’s erroneous admission of expert opinion teétimony regarding the operational
capabilities of the firearm recovered from' Appellant’s home. The admission of this test}mony
was ,:‘ncét _ﬁarﬂéés. .The‘ wrongful admiésion of Investigatdr ."Collins’ testimony about the
.operatic.)nallcapabilities of thg firearm allowed the State to hammer yet again on the fact that a
gun was.found,in Appellant’s residencel:,iunduly prejudicing the jury against him. Respondent
_ argues that the State coulq have hammered on the fact thaf the recovered gun matched the
4Granddaughter’s dgscn'ptiqn in closing without the expert testimony. However, the State relied
solel}) on this testimony that should never have been admitted in an effort to paint Appellant in’a
bad light and t@e h1m to the crime scene, clearly prejudicing Appellant. '(See R. p. 419, lines 6—
| 23.) Because this testimony should never have been admitted and caused Appellant significant

prejudice, this Court should grant rehearing and reverse Appellant’s convictions.
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IV.  This Court erred in affirming the trial court’s allowance of Appellant’s alias “Abdul
Muslim” for use in the indictments and at trial.

Respondent argues that Appellant’s alias “Adbul Muslim” was pertinent to both the DNA
evidence, as that was the name the DNA evidence was labeled under, and key witness testimony.
However, Respondent and the Court overlooked that the DNA from the crime scene matched to a
national identification number 220688PA, (R. p. 378, line 2—p. 379, line 9), and the jury also
heard testimony that Appellant’s national identification number was 220688PA. (R. p. 255, lines
10-13.) As such, there was no probative value in using Appellant’s alias in connection with this
DNA match because the State could have simply used the national identification number instead.
Moreover, the State never elicited any testimony that Appellant was known as “Abdul Muslim,”
only that he was also known to one witness as “Abdul,” indicating that there was no probative
value in the “Muslim” reference at all.. (R. p. 321, line 23—p. 322? line 3.)

Réspondent also argues that the record is devoid of any evidence or prejudice stemming
from the alias due to religious bias. However, trial counsel presented substantial uncontroverted
evidence at the pre-trial hearing on Appellant’s motion to st'rikt? derﬁonstrating the prejudice
associated with the State’s use of Appellant’s “Abdul Muslim™ alias. (See R. p. 12, line 5—p. 14,
line 15.) Moreover, the State contrasted the Islamic connotation of Appellant’s alias with
repeated testimony regarding the victim’s Christian beliefs during trial (R. p. 139, lines 13-23; R.
193, Line 17-p.194, line 11; p. 195, line 8-p. 196, line 7; p. 355, line 23). The use of the alias
was unnecessary, prejudicial, in violation of Appellant’s rights to due process, and should not
have been allowed.

V. This Court erred in affirming the trial court’s admission of gruesome autopsy
dissection photographs of the victim’s internal head injuries.

Respondent argues that the gruesome autopsy photographs are admissible to establish

malice and corroborate Dr. Durso’s testimony regarding the nature of the victim’s injuries.
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However, “[p]hotographs calculated to arouse the sympathy or prejudice of the jury should be

excluded if they are irrelevant or not necessary to substantiate material facts or conditions.”
State v. Torres, 390 S.C. 618, 623, 703 S.E.2d 226, 228 (2010) (emphasis added). Respondent
fails to address Appellant’s argument that these gruesome autopsy photographs were not
necessary to substantiate malice here or corroborate Dr. Durso’s testimony, as Dr. Durso’s
extensive testimony regarding the violent .nature of the strangulation and severity of the injuries
to Ms. Tollison was sufficient on the issue of malice, rendering the photographs “superfluous.”

See State v. Collins, 409 S.C. 524, 539, 763 S.E.2d 22, 30 (2014) (Kittredge, J., concurring)

(“The detailed and graphic testimony of the pathologist was more .than sufficient to enable the:

, State to establish the elements of the offense.”). . The photographs were unnecessary and should
not have been admitted. Furthermore, the prejudice caused by the admission of these gruesome
autopsy photographs outweighed any evidentiary value, and this Court erred in affirming their

admission by the trial court.

VI.- This Court erred in finding the trial court’s erroneous denial of Appellant’s request

to remove his shackles durmg ]ury selectlon was harmless

Respondent ﬁrst argues that Appellant cannot rely on the language of the United States
lSupreme Court in Holbrook V. Flynn 475 U S. 560 568—69 106 S.Ct. 1340 1345—46 (1986)
| whlch states that shacklmg is “mherently preJudlclal ? s1mp1y because thls language was used by

companson to the facts of the Holbrook case. However thls Court noted in 1ts Opmlon that in
Deck vs. Mssouri, 544 U.S. 622 (2005), the State of Mlssourl s argument falled to take into
account the Supreme Court’s statement in Holbrook v. Flynn that shackhng is ‘mherently
preJudrcla » Heyward, Op No 5776 at 50 (c1tat10ns omltted) In h1s Petition for Rehearmg,
'Appellant is doing exactly that—urglng thlS Court to take into account the Unlted States

‘Supreme Court’s statement that shackllng is mherently pre_]udlclal Appellant s due process
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rights were violated by the trial court’s admitted abuse of discretion in refusing to grant
Appellant’s request to remove his shackles, and this error is inherently prejudicial to Appellant.
This error is, therefore, not harmless.

Respondent next argues that Appellant’s restraints were not visible to the jury and that
Appellant failed to present any evidence that é juror saw or became aware of the restraints during
the course of jury selection. Ho§vever,_it is obvious ﬁom the record in this case that Appellant’s
shackles were visible. As Responde;‘nt notes, in Deck, it was established that the jury had seen
the defendant’s shackles based entirely on the deféense counsel’s objection. Deck, ‘544 U.S. at

:’ '634, 125 S.Ct. at 2015 (emphasis added by court). Likewise, the record here establishes that

Appellant’s shackles were visible because Appellant’s trial counsel’s objected to the shackling

on that very basis. Accordingly, this Court 6Vérlooked that the record here establishes just what
~ the record in Deck establishe.d—th‘at Appeﬂant’s shaé:kl@s worn during jury selection were

visible_:. ’

Respondent also argues that Appellant failed to satisfy the requisite standard required for

Deck burden-shifting to apply. However, again, Respondent and this Court have overlooked that
the objections to the shackles worn in Deck were, just as the objections here, made during the
" jury selection phase of the proceeding. Accordingly, this Court overlooked that this is not a
proper basis upon which to refuse to apply the burden-shifting required by Deck. Accordingly,
because Appellant was forced to wear shackles, admittedly without adequate justification, which
the record establishes were visible during jury selection, Appellant “need not demonstrate actual
prejudice to make out a due process violation” here. Deck, 544 U.S. at 635, 125 S.Ct. at 2015

(citing Holbrook, 475 U.S. at 568, 106 S.Ct. at 1340).
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Respondent also argues that this Court’s reliance on State v. Johnson in reaching its
conclusion that the heightened standard in Deck does not apply to Appellant’s case is
appropriate. However, the fact;ual scenario in State v. Johnson, 422 S.C. 439, 812 S.E.2d 739,
where the defendant was being brought from the police car outside into the courthouse in
handcuffs is completely different from Appellant’s situation where the record clearly establishes
that he was shackled while inside the courtroom directly in front of the rows of his potential
jurors. This Court overlooked this significant distinction from the Johnson case and should not
have relied thereon. The trial court wrongly refused to remove Appellant’s shackles, and this
error was not harmless.

CONCLUSION

For the foregoing reasons, Appellant James Heyward respectfully requests that this Court
grant rehearing, reconsider its ruling on each of the above issues, and reverse Mr. Heyward’s

convictions.

<signature block next page>
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Respectfully submitted,

December 7, 2020

K&L GATES, LLP

s/Tara C. Sullivan

Jennifer H. Thiem

Tara C. Sullivan

J. Whitney McGreevy

M. Claire Flowers

134 Meeting Street, Suite 500
Charleston, SC 29401
jennifer.thiem@klgates.com
tara.sullivan@klgates.com
whit.mcgreevy@klgates.com
claire.flowers@klgates.com
Telephone: (843) 579-5600
Facsimile: (843) 579-5601

Robert M. Dudek

Chief Appellate Defender

South Carolina Commission on Indigent Defense
Division of Appellate Defense

1330 Lady Street, Suite 401

Columbia, SC 29201-3332

Telephone: (803) 734-1330

Facsimile: (803) 734-1397.

Attorneys for Appellant James Heyward
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THE STATE OF SOUTH CAROLINA

IN THE COURT OF APPEALS

APPEAL FROM RICHLAND COUNTY Dec 07 2020

R. Knox McMahon, Circuit Court Judge SC C@Uﬁ: Of Appeai&

Appellate Case No. 2017-001542

THE STALE, cuveererrerie ettt ettt st s e e as s Respondent,

James HEYWAT, .....oc.ceeviiiirireeie ettt sttt st b e s Appellant.

CERTIFICATE OF SERVICE

I certify that a true copy of Appellant’s Reply to Return to Petition for Rehearing in the
above referenced case has been served upon W. Joseph Maye, Assistant Attorney General, South
Carolina Attorney General’s Office, Post Office Box 11549, Colﬁmbia, South Carolina 29211-

1549, this 7th day of December, 2020.

<signature block next page>
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s/ Tara C. Sullivan

Jennifer H. Thiem

Tara C. Sullivan

J. Whitney McGreevy

134 Meeting Street, Suite 500
Charleston, SC 29401
Telephone: (843) 579-5600

Robert M. Dudek

Chief Appellate Defender

South Carolina Commission on Indigent Defense
Division of Appellate Defense

PO Box 11589

Columbia, S. C. 29211-1589

Telephone: (803) 734-1330

ATTORNEYS FOR APPELLANT
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The South Carolina Court of Appeals

The State, Respondent,
V.
James Heyward, Appellant.

Appellate Case No. 2017-001542

ORDER

After careful consideration of the petition for rehearing, the Court is unable to
discover that any material fact or principle of law has been either overlooked or
disregarded, and hence, there is no basis for grantmg a rehearing. Accordingly, the

petition for rehearing is denied.
D-‘ ﬁ tv_-_lgg J.

Columbia, Squth Carolina

cc:
" Robert Michael Dudék, Esquire
Alan McCrory Wilson, Esquire | .
Melody Jane Brown, Esquire | . FILED

~ .Tara C. Sullivan, Esquire . . . - Jan 15 2021
Susannah Rawl Cole, Esquire ‘
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Donald J. Zelenka, Esquire
Heather Savitz Weiss, Esquire
Jennifer Hess Thiem, Esquire

John Whitney McGreevy, Esquire
William Joseph Maye, Esquire
The Honorable R. Knox McMahon
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