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STATE OF SOUTH CAROLINA 


COUNTY OF YORK 
TRUST AGREEMENT 


THIS TRUST AGREEMENT is made and entered into this 25th day of 


June, 1999, by and between Buck W. Crouch and Mary M. Crouch (the 


"Grantors"), and Buck W. Crouch (the ''Trustee''). 


WHEREAS, the Gran tors desire to comfortably provide for Granton,' 


grandchild, Samantha D. Delpozo, ('Samantha"); and 


WHEREAS, Samantha is a minor under the age of eighteen (18), is 


not emancipated, and is unable to manage her own affairs; and 


WHEREAS, Grantors are mindful of Samantha's age and are desirous 


of seeing that the management of her property is in good and capable 


hands; 


NOW, THEREFORE in consideration of the promises, and the mutual 


covenants and undertakings herein contained, the parties agree as 


follows: 


1. DECLARATION OF TRUST. Grantors do hereby establish the 


SAMANTHA D, DELPOZO TRUST. 


2. The purpose of the trust is to provide 


for the care, support and general welfare of Samantha, a minor. 


3, APPOINTMENT OF TRUSTEE, Gran tor does hereby name, nominate,' 
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  .


constitute and appoint Buck W. Crouch as Trustee of the SAMANTHA D. 


DELPOZO TRUST with the rights and limitations hereinafter set forth. 


4 • TRUST PROPER TY . The Grantors, simultaneously with the 


execution of this Agreement, have assigned, transferred, and conveyed 


to the Trustee the real property described as 1.0 acres located on 


Reservation Road, Rock Hill, South Carolina which is more particularly 


described in that certain deed dated on this date and executed 


contemporaneously herewith from the Gran tors to the Trustee and 


incorporated herein. The Trustee acknowledges receipt of the 


assignment, transfer, and conveyance and agrees to hold all such 


property, which shall constitute the corpus of this trust, together 


with all income earned thereon and all future additions to the corpus 


of this trust, in accordance with the terms and conditions of this 


Agreement. 


5. TRUST DISTRIBUTIONS. The Trustee shall distribute to or foi;-


the benefit of Granton,' daughter, Samantha D. Delpozo, ("Samantha"), 


until such time as Samantha reaches the age of twenty-five (�s, 


�) or later�f Granters choose to extend the trust, so much or a.ll of th<;! 


income, if any, in monthly or other convenient installments, as the 


Trustee, in his sole discretion, shall deem necessary for the benefit, 
- -


support, education and general welfare of Samantha. Any income not so 


Page 2 of 12 


E
LE


C
T


R
O


N
IC


A
LLY


 F
ILE


D
 - 2023 A


pr 03 10:22 A
M


 - Y
O


R
K


 - C
O


M
M


O
N


 P
LE


A
S


 - C
A


S
E


#2022C
P


4601846







  o. 


distributed shall be accumulated and added to the corpus of the trust. 


The Trustee, in his sole discretion, shall distribute to or for the 
__,, -


benefit of Samantha such additional sums from the corpus of the trust 


as may, from time to time be needed by Samantha to meet medical, 


dental, educational and other extraordinary expenses, Grantors are 


conveying the trust property described herein as 1. 0 acres located on 


Reservation Road, Rock Hill, South Carolina, to Trustee for use as 


Samantha's primary residence rather than to generate investment income, 


therefore there may not be income to distribute to Samantha, However, 


v-,._:iJ Samantha ever ceases to live on the property, the Trustee, in his 


sole discretion, may utilize the property pursuant to the terms and' 
- - � ,.... 


conditions of this Agreement to generate income for the benefit of 


Samantha. 


6. DISTRIBUTION UPQN SAMANTHA' s 25TH BIRTHDAY. Upon Samantha's


twenty-fifth birthday, the corpus of this trust, js it shall then 


exist, and all undistributed income shall be distributed to the 


Samantha, in fee simple, absolutely and forever. If Samantha does not 


survive until her twenty-fifth birthday, this trust shall automatically 


terminate and the trust corpus and undistributed income shall be 


distributed to the living heirs of Samantha. 


7. TRUSTEE'S POWERS. In the administration of the trust, the 
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Trustee shall have the following powers, all of which shall be 


exercised in a fiduciary capacity, primarily in the interest of the 


beneficiary: 


(a) To hold and continue to hold as an investment the property, ._


and any additional property which may be received by him, so long as he 


deems proper, and to invest and reinvest in any securities or property, 


whether or not income-producing, deemed by him to be for the best 
-­


int.:;rest of the "t;JllSt and the beneficiary, without being limited to


trust or chancery investments provided by law, and notwithstanding that 


they may constitute leaseholds, royalty interests, patents, interests 


in mines, oil and gas wells, or timber lands, or other wasting assets, 


and without any responsibility for any depreci�_tion or loss by or on
- - -


account of the investments. 


(b) To rent or lease any property of the trust for the time and
-... - - -


upon the terms and for the price or prices as in 1:,:Ls discretion and 
.. 


judgment may seem just and proper and for the best interest of the 


trust and the beneficiary, irrespective of the provisions of any 


statute or of the termination of any trust. 


(c) To 1 and convey any of the property of the trust or any 
� ................ ...., 


interest, or to exchange it for other property, for the price or prices 


and upon the terms as in his discretion and judgment may be deemed for 
_,. -


the best interest of the trust and the beneficiary, and to execute and 
.., 


-
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deliver any deed or deeds (with or without warranty), receipts, 
11. 


V � fP _. _ ......,, 


releases, contracts, or other necessary instruments . 
. r ......__ "-,,,,... ✓ 


(d) To make all repairs and improvements at any time deemed


necessary and proper to and upon real property constituting a part of 


the trust, and to build, construct, and complete any building or 


buildings upon the property which in his discretion and judgment may be 


deemed advisable and proper and for the best interests of the trust and 


the beneficiary, and to determine the extent to which the cost of the 


repairs and improvements shall be apportioned as between corpus and 


income. 


(e) To deduct, retain, expend and pay out of any money belonging


to the trust any and all necessary and proper expenses i,n connection 


with the operation and conduct of the trust, and to pay all taxes, 


insurance premiums, and other legal assessments, debts, claims, or 


charges which at any time may be due and owing by, or which may exist 


against, the trust. 


(f) To vote upon all securities belonging to the trust, and to


become a party to any :stockholders' agreements deemed advisable by them 


in connection with the securities. 


(g) To consent to the organi1ation, consolidation, merger,


liquidation, readjustment of, or other change in any corporation, 
_,. ..._., 


company or association, or to the sale, mortgage, or lease of the 
... ....,, 


property of any part, any of the securities or other property of which 
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may at the time be held by him, and to do any act or exercise any power 


that may be legally exercised by any persons owning simila.r property in 


their own right, including the exercise of conversion, subscription, 


purchase or other options, the deposit, surrender, or exchange of 


securities, the entrance into voting trusts, and the making of 


agreements or subscriptions which he may deem necessary or advisable, 


all wij,hout applying !:,g. any court for permission so to do, and to hold


 
-..;;.,,, L... � - ...... _ .... ..... -


\ 


and redeem or sell or otherwise dispose of any securities or other 
.... ..,,... 


property which he may so acquire. 


(h) To compromise, settle, arbitrate, or de.fend any claim or
{:''';:•,,, ... , "'''"'''�'" 


demand in favor of or against the trust; to enforce any bonds, 


mortgages, security agreements, or other obligations or liens; and to 


enter upon contracts and agreements and to make compromises or 


settlement of debts, claims, or controvers 


or advisable. 


as he may deem necessary 


(i) To incur and pay the ordinary and necessary expenses of


administration, including (but not by way of limitation) reasonable 


attorneys' fees, accounts , inv,;stment counsel fees, and the like. 


(j) To act through an agent or attorney-in-fact, by and under


power of attorney duly executed by the Trustee, in carrying out any of · 


the authorized powers and duties. 


(k) To borrow money for any purposes of the trust, or incidental


to its administration, upon his bond or promissory note as Trustee, and 
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to secure their repayment by mortgaging, creating a security interest · 


in, or pledging or otherwise encumbering any part or all of the 


property of the trust, and, with respect to the purchase of any 


property, as part of the consideration given, to assume a liability of 


the transfer or to acquire the property subject to a liability. 


(1) To lend money to any person or persons upon the terms and in


the ways and with the security as he may deem advisable for the best 


interest of the trust and the beneficiary. 


(m) To engage in business with the property of the trust as sole


proprietor, or as a general or limited partner, with all the powers 


customarily exercised by an individual so engaged in business, and to 


hold an undivided interest in any property as tenant in common or as 


tenant in partnership. 


(n) To determine the manner in which the expenses incidental to


or in connection with the administration of the trust shall be 


apportioned as between corpus and income. 


(o) To make any division or distribution required under the terms


of this Agreement in kind or in money, or partly in kind and partly in 


money, and to that end to allot to the trust the corporate shares, 


securities, or other property, real or personal, as to him seems proper 
-


· .. 


-


in his absolute discretion, and his judgment as to the value of the 
,,,,.,,,. ✓ .,,,.. ,...,,,,. '-"""' -


shares, securities, or other property so allotted shall be conclusive 


on all parties. The Trustee shall not be required to make physical 
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division of the funds except when necessary for distribution of corpus, ·.· 


but may, in his discretion keep the corpus of the trust in one or more 


consolidated funds in which the trust has undivided interests. The 


Trustee shall not be required to make any provision on account of the 


diminution or increase in value of any securities or investments at any 


time constituting a part of the trust, or for depreciation in respect 


of any tangible property, or for the purpose of amortizing or making 


good any arnount paid in premiums on the purchase of securities or of 


any other property. 


(p) The Trustee may freely act under all or any of the pow�rsj:Jy
..-.:., - ........ .. - .. ..., ..... ,,_ ,,, _ 


this Agreement given to him in all matters concerning the trust, after 
_. # J ..... • ...... 


forming his judgment based upon all the circumstances of any particular 


situation as to the wisest and best course to pursue in the interest of 


the trust and the beneficiary, without the necessity of obtaining the 


consent or permission of any interested person, or the consent or 


approval of any court, and notwithstanding that he may also be acting 


individually, or as Trustee of other trusts, or as agent for other 


persons or corporations j_nterested in the same matters, or may be 


interested in connection with the same matters as shareholders, 


directors, or otherwise, provided, however, that !le may exercise the 


powers at all time in a fiduciary capacity primarily j_n the interest of· 


the benefj_ciary. 


The powers granted to the Trustee may be exercised ln whole or in 
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part, from time to time, and shall be deemed to be supplementary to and_ 


not exclusive of the general powers of Trustees pursuant to law, and 


shall include all powers necessary to carry them into effect. 
_..., _,.., 


. ....._ 
,,,...----� ..........._ 


8. LIMITATION ON POWERS. Notwithstanding anything contained to


the contrary, no powers enumerated or accorded to Trustees generally 


pursuant to law shall be construed to enable the Grantor, or the 


Trustee, or any other person, to sell, purchase, exchange, or otherwise 


deal with or dispose of all or any part of the corpus or income of the 


trust for less than an adequate consideration in money or money's 


worth, or to enable the Grantor to borrow all or any part of the corpus 


or income of the trust, directly or indirectly, without adequate 


interest or security. No person, other than the Trustee, acting in an 
....--__....... _____ .....,..


fiduciary capacity shall have or exercise (a) with regard to securities 
- - -


or corporations in which the Grantor and the trust holds significant 


voting control, the power to vote or direct the voting of any shares or 


other securities of the trust or to control the investment of the trust 


either by directing investments or retnvestments or by vetoing proposed 
--


investments or reinvestments; or (b) the power to reacquire or exchange 


any property of the trust by substituting other property of any 


equivalent value. 


9. TRUSTEE I S AUTHORITY AND THIRD PARTIES. No person purchasing,
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\ renting or leasing any of the property of the trust, or in any manner-. 


dealing with the trust or with the Trustee, shall be required to 


inquire into the authority of the Trustee to enter into any 


I 
transaction, or to account for the application of any money paid to the 


Trustee on any account. 


10. ADDITIONAL PROPERTY. The Grantor reserves the right to


himself or to any other person at any time, by deed or will, to add to 


the corpus of the trust, and any property added shall be held, 


administered, and distributed as part of the trust. 


11. ACCOUNTING BY TRUSTEE. The Trustee may render an accounting


at any time to the Grantors and the beneficiary of the trust, and the 


written approval of the Grantor and beneficiary shall be final, 


binding, and conclusive upon all persons then or thereafter interested 


in the trust for that beneficiary. The Trustee may at any time render 


a judicial account of his proceedings for the trust. 


 ··""-� SUCCESSOR TRUSTEES. In the event of death, resignation or


removal of Trustee prior to the termination of the trust, Mary M,_ 


Crouch shall serve as substitute or successor Trustee. In the event of•. 


the death, resignation or removal of the substitute or successor 


Trustee, Angela G. Delpozo shall serve as alternate substitute or 
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successor Trustee. Any successor Trustee shall have all the duties and 


powers assumed and conferred in this Agreement upon the Trustee. The · 


appointment of a successor Trustee shall be made by a duly acknowledged 


instrument delivered to the beneficiary. 


13. BOND AND Ll:ABILITY OF TRUSTEE. The Trustee shall not be


required to give any bond or other security. The Trustee shall not be 


liable for any mistake or error in judgment in the administration of 


the trust, except for willful misconduct, so long as he continues to 


exercise his duties and powers in a fiduciary capacity primarily in the 


interests of the beneficiary. 


14, IRREVOCABILITY. The trust shall be irrevocable, and the 


Grantors expressly waive all rights and powers, whether alone or in 


conjunction with others, and regardless of when or from what source 


they may have acquired such rights of powers, to alter, amend, revoke, 
- - -�- -- -


-


. 


or terminate the trust, or any of the terms of this Agreement, in whole 
r- ... \,, -


or in part. To more fully express their intentions, the Grantors 
- _.,,.


declare that their purpose in establishing the trust is to provide the


bex1eficiary with optimum care, education and comfort until her twenty­


fifth birthday; and by this instrument the Gran tors relinquishes their:. 


possession or enjoyment of, or right to the income from, the trust 


property, and all their right and power, whether alone or in 
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conjunction with others, to designate the persons who shall possess or 


enjoy the trust property, or the income. 


15. SITUS. This trust has been executed and delivered in the


State of South Carolina and shall be construed and administered 


according to the laws of that state. 


IN WITNESS WHEREOF the Granters and the Trustee have executed this 


Agreement in triplicate. 


WITNESSES: 


/3.,�;( {,ti,, �,.-,;� 
Buck w. crouch, Grantor 


Trustee 
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; 
! ;


Kimball, Dove & Simpson, P.A. 
125 Hampton street, Suite 300 
Rock Hill, South Carolina 29731 


DEED DRAliN ONLY - TITLE NO'!' EXAMINED 


STATE OF SOl!l1I CAROLINA 


COUN'IYOFlOU: 


mu TO IIFALESTATE 


KNOWAILMENBY'l'HESEl'RESENTS. That Buck W, Crouch and Mary M. 


crouch, (hereinafter 'Grantor•, whether singular or plural], for and in 


consideration of the sum of One and no/100 ($1.00) Dollar and other 


consideration to the Gran tor paid by Buck W. Crouch, as 'l'rust.ee of the 


Samantha D. Delpozo 'l'ruat, (hereinafter "Grantee", whether singular or 


plural), pursuant to the terms of the said trust agreement, receipt of 


which is hereby acknowledged, has granted, bargained, sold and 


released, and by these presents does grant, bargain, sell and release 


unto the said Grantee,-Grantee's Successors and Assigns, their entire 


interest, in and to the following described property: 


All that certain piece, parcel or lot of land, lying and being 
situate in the state of south Carolina, county of York, being 
designated as that certain 1. o Acre parcel on Survey entitled, 
•samantha D. Delpozo- drawn bY Terry w. Hucks, SCRLS, of Hucks and
Associates, Inc., on June 13, 1999, the same being recorded•
contemporaneously herewith.


DERIVATION: This being a portion of the property acquired by the 
Grantors pursuant to the deed by Guy Wilburn and Ruby Tallant Wilburn 
dated February 22, 1979 and recorded March 9, 1979 in Deed Book 590, 
page 45, in the Office of the Clerk of Court for York County, south 


·"seco•0c0�
··r,'R0 


,';:J7.7.L•G�(t l. 
. ·-:_ .... ,�"':'11tfN�C._ 
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i 
Carolina. 


- . � . ·•. •-- ' 


'lOGB'l'HD. with all and. singular, the rights, memtiers, hereditam.ents 


and appurtenances to the 11aid premises belanginq or in anywise incident 


or appertaining thereto. 


TO HAVE AND '1'0 B01.D all and singular the premises before 


mentioned unto the said Grantee, Grantee's Successors and Assigns 


forever, 


AND Gran tor does herel:>y bind Granter• s Heirs, Successors and 


Assigns to warrant and forever defend all and singular the said 


premises unto the said Grantee, and Grantee' a successors and Aasigns, . 


against Granter and whomsoever lawfully claiming, or to claim the same 


or any part thereof, 


WI"l'NISS the Hand and Seal of Granter this Ji/J!:::aay of June 


in the year of our Lord one thousand nine hundred and ninety-nine, and 


in the two hundred and twenty third year of the Sovereignty and 


Independence of the United States of Merica. 


SIGNED, SEALED AND DBLIVBRBD 
IN ,rim PRESENCE OF: 


�.1� o eo; <?-t21i:tz" · 
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{>.-f /J). �, 
Buck W. Crouch 


1'!-� (!�W/)A (SEAL)
ary • Crouch 
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I 


. t


S'l'ATE 01' SOUTH CAROLDIA 


COUNTY OF YORX 


PERSONALLY appeared before me the undersigned witness and Jnade 
oath that s/he :saw the within named Granters sign, seal and, as their 
act and deed, deliver the within-written Deed for the uses and purposes 
therein mentioned and that s/he, with the other witness signing above 
witnessed the execution thereof. 


AFFIRMED before me this 


.detday of :lt, oi' , 1999, 


Q S)�Q ,,._L,:·:::•fl.,S,)
iiorry�s.c. 
My COmmission EXpires: . .;>-a!)-r1:'tf7 


! 
' 
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FIRST AMENDMENT TO THE 


SAMANTHA D. DELPOZO TRUST 


THIS FIRST AMENDMENT to the Samantha D. Delpozo Trust, dated June 25, 1999, is 
executed on this the ll 1h day of March, 2021 between Mary M. Crouch, hereinafter 
refen-ed to as the Grantor, and Mary M. Crouch, hereinafter refen-ed to as the Trustee. 


WHEREAS, the Grantors, Mary M. Crouch and Buck W. Crouch, and Buck W. 
Crouch, Trustee entered into a T!ust Agreement entitled the Samantha D. Delpozo Trust, 
dated June 25, 1999; 


WHEREAS, Buck W. Crouch, Grantor/Trustee died April 1, 2019; 


WHEREAS, under paragraph 12 of the Trust Agreement, Mary M. Crouch was 
designated Successor Trustee of the Samantha D. Delpozo Trust; 


WHEREAS, Mary M. Crouch is now the sole Grantor and Trustee of the Samantha 
D. Delpozo Trust;


WHEREAS, the Grantor is desirous of modifying and amending the Samantha D. 
Delpozo Trust and the Trustee is agreeable to the modifications and amendments contained 
herein; 


NOW, THEREFORE, IT IS AGREED: 


WHEREAS, pursuant to paragraph 5 of the Trust Agreement dated June 25, 1999, the 
Grantor, Maiy M .. Crouch, retained the right to choose to extend the trust for the benefit of 
Samantha D. Delpozo; 


THEREFORE, Mary M. Crouch, Grantor and Ma1y M. Crouch Trustee, hereby elect to 
extend the Trust distribution age for the benefit of Samantha D. Delpozo until such tim:e as 
she has attained the age of Forty ( 40) years. 


Trust AgreementShall Remain in Full Force and Effect. The Trust Agreement shall 
in all other respects remain in full force and effect. 


First Amendment to the Samantha D. Delpozo Trust 
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GRANTOR/TRUSTEE 


Grantor hereby executes this amendment on March 11, 2021. Grantor certifies that she has 
read this amendment, that she understands it, and that it con-ectly states the provisions 
under which the trust property is to be administered and distributed by the Trustee. Grantor 
hereby signs this agreement in the presence of the witnesses. 


STATE OF SOUTH CAROLINA 


COUNTY OF YORK 


) 
) ss.: 


) 


This instrument was acknowledged before me on March 11, 2021, by Mary M. Crouch. 


AmyM.Bock 
Notary Public for South Carolina 
My commission expires: 04/25/2027 


First Amendment to the Samantha D. Delpozo Trust 
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Witnesses 


The foregoing instrument was signed by Grantor in our presence, and we, in Grantor's 
presence and the presence of each other, sign as witnesses. 


Affidavit ofWitnesses (Self-Proof) 


STATE OF SOUTH CAROLINA 


COUNTY OF YORK 


Louise P. Griffith, Witness 


) ss.: 


We, Louise P. Griffith and Amy M. Brock, have been sworn by the officer signing below, 
and declare to that officer on our oaths that Grantor declared the instrument to be Grantor's 
trust amendment and signed it in our presence and that we each signed the instrument as a 
witness in the presence of Grantor and of each other. 


(]_/ Ud'J/Wh 
Amy M.4ilrock, Witness 


Subscribed and sworn to (or affirmed) before me on March 11, 2021, by Louise P. Griffith 
and Amy M. Brock, proved to me on the basis of satisfactory evidence to be the persons 
who appeared before me. 


[Seal} 


Notary Public for South Carolina 
My Commission Expires: 04/25/2027 


First Amendment to the Samantha D. Delpozo Trust 
3 


E
LE


C
T


R
O


N
IC


A
LLY


 F
ILE


D
 - 2023 A


pr 03 10:22 A
M


 - Y
O


R
K


 - C
O


M
M


O
N


 P
LE


A
S


 - C
A


S
E


#2022C
P


4601846







DE 02 l/M0!J l l: 00 AM 


RECORD AND RETURN TO; 
Julia Childress Khaled, Attorney 
Khaled Law Firm, PC 
1430 Ebenezer Road, Suite 104 
Rock Hill, South Carolina 29732 


FAX lJ o. 


YORK COUNTY ASSESSOR 


Tax Map: 


766-00-00-019
Date: 03/16/2021 


EH 


YORK COT.JN'I.''3?', Sc 


2021011,J,777 DEE 


$15.00 


$0,0 


$0,00 


03-1.5-20.21 02: '10; 4.1 P 


��:RB 19084 PG:494-465 


P. 0 l 8


Deed Prepared Only: No Responsibility Assumed for Certification of Title, Liens, Closing Transaction 
or Withholding Taxes on Payments to Non-Residents 


STATE OF SOUTH CAROLINA 
TITLE TO REAL ESTATE 


COUNTY OF YORK 


NO TITLE SEARCH REQUESTED NOR PERFORMED 


KNOW ALL MEN BY THESE PRESENTS THAT, I, Mary M. Crouch as Successor Trustee of 
the Samantha D. Delpozo Trust, herein referred to as Grantor in the State aforesaid, for and in 
consideration of the sum of One dollar ($1.00) LOVE AND AFFECTION and no other valuable 
consideration to us paid by Mary M. Crouch, Trustee of the Samantha D. Delpozo Trust dated 
June 25, 1999, hereinafter referred to as Grantee in the Stste aforesaid, the receipt of which is hereby 
acknowledged, have granted, bargained, sold and relsased, and by these presents do grsnt, bargain, sell 
and release unto the said Grantee, Mary M. Crouch, Trustee of the Samantha D. Delpozo Trust 
dated June 25, 1999, its successors, and assigns forever the following described real property to wit: 


All that certain piece, parcel or lot of land lying, and being situate in the state of South 
Carolina, County of York, being deisgnated as that certain 1.0 acre parcel on Survey entitled, 
"Samantha D. Delpozo" drawn by Terry W. Hucks, SRLS, of Hucks and Associates, Inc., on 
June 13, 1999, the same being recorded contemporaneously herewith. 


Derivation: Tt1is being the identical property conveyed to Buck W. Crouch, as Trustee of the 
Samantha D. Delpozo Trust by deed of Buck W. Crouch and Mary M. Crouch recorded July 
7, 1999, in Volume 2770, Page 267, In the Office of the Clerk of Court for York County, South 
Carolina. 


Tax Map Number: 766-00-00-019 


Property Address: 1162 Reservation Road, Rock Hill, SC 29732 


Grantees' Address: 1154 Reservation Road, Rock Hill, SC 29732 


This conveyance is made subject to any and all existing reservations, easements, rights of way, zoning 
ordinances, setback lines, and restrictions or protective covenants that may appear of record, on the 
recorded plat(s), or on the premises, of record, including matters shown on recorded plats. 


TOGETHER with all and singular, the rights, members, hereditament and appllrtenances to the said 
premises belonging or in anywise incident or appertaining. 
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DE 02!/MO!J l l: Ol AM FAX lJ o. P. 0 l 9


TO HAVE. AND TO HOLD all and singular the premises before mentioned unto the said Grantee, Mary
M. Crouch, Trustee of the Samantha D. Delpozo Trust dated June 25, 1999, its heirs, successors, 
and assigns forever. 


AND THE GRANTOR, Mary M. Crouch as Successor Trustee of the Samantha D. Delpozo Trust,
does hereby bind the Grantor and the Grantor's heirs, executors and administrators, to warrant and
forever defend all and singular the said premises unto the said Grantee, Mary M. Crouch, Trustee of
the Samantha D. Delpozo Trust dated June 25, 1999, its heirs, successors, and assigns, against
Grantor and Grantor's heirs, successors, and assigns and against every person whomsoever laWfully
claiming or to claim the same or any part thereof. 


WITNESS Hand and Seal this the 11 th day of March, in the year ofour Lord 202·1. 


Signed, Sealed and Delivered in the Presence of: 


a"' � 
AmyM.Jrock 


STATE OF SOUTH CAROLINA 


COUNTY OF YORK 


) 
) 
) 


Mary M. rouch as Successor Trustee of the 
Samant a D. Delpozo Trust dated June 25, 
1999 


ACKNOWLEDGMENT 


1, Amy M. Brock, a Notary Public, within and for the State and County aforesa1d, do hereby certify that
the foregoing instrument of writing was this day produced to me in the above State and County by the
Principals and was executed and acl<nowledged to be the free act and voluntary deed of the
Principals. 


WITNESS my signature this the 11 th day of March, 2021. 
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FACTUAL AND PROCEDURAL STATEMENT OF THE CASE 


On June 25, 1999, Mary M. Crouch (“Respondent”) and her husband Buck W. Crouch 


(“Buck”), Grantors, created the Samantha D. Delpozo Trust (the “Trust”) (Exhibit A).  The purpose 


of the Trust was “to provide care, support, and general welfare of Samantha Delpozo” 


(“Samantha”), their granddaughter.  Buck was the initial Trustee, and Respondent was the successor 


Trustee.  Contemporaneously with the execution of the Trust, Respondent and Buck deeded 1162 


Reservation Road, Rock Hill, SC 29730 (the “Real Property”) into the Trust.  Exhibit B. 


While the Trust is irrevocable, the Trust gives the Grantors and Trustees broad discretion to 


deal with the Trust assets as any owner would be able to do in their own right, including the power 


to hold the Real Property as an investment, to rent or lease the Real Property, to sell or convey the 


Real Property, to consent to the liquidation, sale, mortgage, or lease of the Real Property, and to 


make distributions in kind or in money, in the Trustee’s absolute discretion.  Exhibit A.  The Trust 


further gives the Grantors and Trustees the power to freely act under all or any of the powers given 


to them in the Trust in all matters concerning the Trust, after forming their judgment, based upon all 


the circumstances as to any particular situation as to the wisest and best course to pursue in the 


interest of the Trust and the beneficiary, without obtaining permission of any interested person or 


the approval of a Court.  Exhibit A.  


In or about 1999, because Angela Crouch Delpozo (“Angela”) and Lino Homero Delpozo 


(“Lino”), Samantha’s parents, did not have sufficient funds to provide a home for Samantha, 
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Respondent and Buck allowed Angela and Lino, who were raising Samantha, to place a mobile 


home on the Real Property so that Samantha would have a place to live.  On April 1, 2019, Buck 


died, and by virtue of the language in the Trust, Respondent became Trustee.  Angela, Samantha, 


and Lino have all periodically resided in the mobile home on the Real Property for approximately 


22 years.    


In or about June 2020, Respondent asked Angela and Lino to vacate the Real Property, and 


they refused.  On March 11, 2021, Respondent exercised her right pursuant to the Trust terms to 


extend the time of asset distribution until Samantha’s fortieth birthday.  Exhibit C.  


Contemporaneously, Respondent deeded the Real Property into her name, as Trustee.  Exhibit D.   


Since June 2020, Respondent has consistently requested that Angela and Lino to vacate the Real 


Property so that Respondent can use the Real Property solely for Samantha’s benefit, and they have 


consistently refused.  In approximately October 2021, Andrew Oliver (“Andrew”), Samantha’s 


boyfriend, also began living on the Real Property with Angela, Lino, and Samantha.  


On May 9, 2022, Respondent filed an Affidavit and Application for Notice to Quit Premises 


for Angela, Lino, and Andrew to vacate the Real Property, and Respondent had the Notice served 


on Angela, Lino, and Andrew.   At no time has Respondent attempted to evict Samantha.  A hearing 


was scheduled for May 23, 2022.  Prior to the hearing, Appellants asserted a claim to the title of the 


Real Property, without any basis.  Thereafter, the magistrate dismissed Respondent’s Notice, 


without prejudice, for lack of jurisdiction.  


On June 20, 2022, Respondent filed her Complaint in Circuit Court.  Appellants timely 


answered the Complaint, alleging Counterclaims.  Respondent timely replied to the Counterclaims.  


Respondent moved for summary judgment in her favor as to all claims and counterclaims.  On 


August 28, 2023, the Circuit Court granted partial summary judgment, in Respondent’s favor, on 
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Respondent’s cause of action for Quiet Title and on Appellants’ counterclaims for breach of 


fiduciary duty.  Appellants filed a Motion to Reconsider which the Circuit Court denied.  This 


appeal followed.  


ARGUMENT 


I. Initial Statement  


Appellants’ brief includes multiple factual inaccuracies which will be specifically identified 


and corrected below.  Additionally, in Appellants’ brief, they make reference to their “equitable 


counterclaims”; however, Appellants’ counterclaims are for Partition and Betterments, only one of 


which (Betterments) is equitable in nature.  Finally, Appellants also appear to be arguing, for the 


first time on appeal, a claim to equitable title, which was never asserted in Circuit Court.  In 


Appellants’ Amended Answer, and in their Brief in Opposition to Summary Judgment, Appellants 


assert equitable estoppel and waiver only.  Equitable estoppel and waiver are different from, and 


require different elements than, a claim for equitable title.  Finally, Appellants do not seem to be 


challenging the Circuit Court’s grant of summary judgment in Respondent’s favor on Respondent’s 


First Cause of Action for Quiet Title.  Rather, Appellants simply allege that their “equitable 


counterclaims” prevent eviction, a claim for relief that was not before the Circuit Court.   


II. Corrections  


Corrections of Factual Inaccuracies in Appellants’ Brief 


1. The Real Property consists only of 1 acre, not 2.3 acres.  The Real Property was conveyed to 


the Trust contemporaneously with the Trust’s creation, not subsequently to the Trust’s 


creation.   


2. Neither Angela nor Samantha has ever paid the property taxes on the mobile home.  Only 


Lino paid the property taxes.   
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3. Samantha is not and never has been disabled, and she does not receive and has never 


received any governmental income or any disability check.   


4. Respondent has never attempted to evict Samantha.  


5. Respondent did not extend the Trust for an additional forty years, until Samantha is sixty-


five and Respondent is one-hundred seventeen.  Rather, Respondent extended the Trust until 


Samantha’s fortieth birthday, which will take place in approximately 18 years.   


III. Responses to Appellants’ Statement of Issues on Appeal and Specific Allegations of Error  


1. IS SUMMARY JUDGMENT PROPER BEFORE DISCOVERY IS COMPLETED?  


Appellants argue that Summary Judgment is not proper before discovery is completed, but 


Appellants misstate the law.  No legal authority supports that summary judgment is not proper 


before discovery is completed.  Rather, the law holds that summary judgment is not proper before 


the non-moving party has had a full and fair opportunity to conduct discovery.   “Summary 


judgment ‘must not be granted until the opposing party has had a full and fair opportunity to 


complete discovery. Nonetheless, the nonmoving party must demonstrate the likelihood that further 


discovery will uncover additional relevant evidence and that the party is `not merely engaged in a 


‘fishing expedition.’”  Guinan v. Tenet Healthsystems of Hilton Head, Inc., 677 S.E.2d 32, 35-36, 


383 S.C. 48 (S.C. App. 2009), quoting Dawkins v. Fields, 354 S.C. 58, 69, 580 S.E.2d 433, 439 


(2003) (quoting Baughman v. American Tel. and Tel. Co., 306 S.C. 101, 112, 410 S.E.2d 537, 544 


(S.C. 1990)).  “A party claiming summary judgment is premature because they have not been 


provided a full and fair opportunity to conduct discovery must advance a good reason why the time 


was insufficient under the facts of the case, and why further discovery would uncover additional 


relevant evidence and create a genuine issue of material fact.” Guinan v. Tenet Healthsystems of 


Hilton Head, Inc., 677 S.E.2d 32, 36, 383 S.C. 48 (S.C. App. 2009).   







9 
 


The Complaint was filed on June 20, 2022.  Appellants’ were served with the Summons and 


Complaint on June 22, 2022.  Exhibit M.  Respondent’s Motion for Summary Judgment was filed 


on April 3, 2023.  The hearing on the Motion for Summary Judgment occurred on August 16, 2023.  


Appellants had from June 22, 2022 through August 16, 2023, a time frame of 14 months, to conduct 


discovery in this case.  In this matter, the parties have exchanged written discovery, including 


interrogatories and requests for production of documents, and Appellants have deposed Respondent.  


While Respondent initially attempted to depose both Angela and Samantha, neither Angela nor 


Samantha would willingly appear for their depositions due to alleged medical needs or illnesses.  


Respondent requested proof of the medical conditions and illnesses and was never provided any 


documentation pertaining to Samantha’s illness1.  Respondent then decided depositions were not 


necessary and declined to pursue further attempts at deposing the Appellants.  In support of their 


assertion that discovery has not been completed, Appellants assert that they have not been deposed; 


however, Appellants do not need their own depositions to discover any information, which is 


already within their knowledge and possession, and could have been presented to the Circuit Court 


by way of affidavits.  No further depositions have been sought or scheduled by any party.  No 


further discovery requests have been served by any party.  Appellants have had a fair and full 


opportunity to conduct discovery in this case, and they have failed to obtain support for their 


allegations and defenses.  Appellants have also failed to specifically explain how further discovery 


would be helpful.   


2. DO EQUITABLE COUNTERCLAIMS PRECLUDE THE APPELLANTS’ EVICTION?    


Eviction 


 
1 Respondent did receive documentation supporting Angela’s illness.   
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Appellants’ argue that their “equitable counterclaims” preclude their eviction; however, their 


argument has several fatal flaws.  First, Appellants seem to be asking this Court to rule on an 


eviction matter, but eviction was not a cause of action before the Circuit Court, was not ruled upon 


by the Circuit Court, and it is therefore not an issue on appeal before this Court.  See Mathis v. 


Brown & Brown of S.C., Inc., 389 S.C. 299, 311, 698 S.E.2d 773, 779 (2010) (holding, for an issue 


to be preserved for appellate review, it must have been raised to and ruled upon by the trial court).  


Further, while the issue of eviction is raised as a statement of issues on appeal, Appellants fail to 


argue why their counterclaims prevent eviction, and Appellants provide no authority supporting that 


their counterclaims preclude eviction.  Accordingly, this issue should be deemed abandoned.  Fields 


v. Melrose Ltd. Partnership, 312 S.C. 102, 439 S.E.2d 283, 285 (S.C. App. 1993).  See also Atkins 


v. George, 2016-UP-207 (S.C. App. May 11, 2016); Wright v. Craft, 640 S.E.2d 486, 372 S.C. 1 


(S.C. App. 2006); Bryson v. Bryson, 378 S.C. 502, 510, 662 S.E.2d 611, 615 (Ct. App. 2008); State 


v. Porter, 389 S.C. 27, 35-36, 698 S.E.2d 237, 241 (Ct. App. 2010); I'On, L.L.C. v. Town of Mt. 


Pleasant, 338 S.C. 406, 422, 526 S.E.2d 716, 724 (2000).   


Equitable Title vs. Equitable Estoppel 


Second, the issue of equitable title was not before the Circuit Court and is therefore not 


before this Court.  Mathis v. Brown & Brown of S.C., Inc., 389 S.C. 299, 311, 698 S.E.2d 773, 779 


(2010).  Appellants assert “equitable title” for the first time on appeal.  In Appellants’ pleadings and 


in response to Respondent’s Motion for Summary Judgment, Appellants’ argued equitable estoppel 


and waiver, not equitable title.  Equitable estoppel prevents a party from taking a position contrary 


to a previous position when the previous position was relied upon to the detriment of the party 


pleading estoppel.  Zabinski v. Bright Acres Assocs., 346 S.C. 580, 589, 553 S.E.2d 110, 114 


(2001).  The elements of equitable estoppel for “the party claiming the estoppel are: (1) lack of 
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knowledge and of means of knowledge of truth as to facts in question; (2) reliance upon conduct of 


the party estopped; and (3) prejudicial change in position.” Zabinski v. Bright Acres Assocs., 346 


S.C. 580, 589, 553 S.E.2d 110, 114 (2001).  “The elements as to the party estopped are: (1) conduct 


by the party estopped amounting to a false representation or concealment of material facts; (2) the 


intention such conduct be acted upon by the other party; and (3) actual or constructive knowledge of 


the true facts.” Id., 346 S.C. at 589.  “The burden of proof is upon the party who asserts an 


estoppel.” Blue Ridge Realty Co. v. Williamson, 247 S.C. 112, 122, 145 S.E.2d 922, 927 (1965); 


Town of Kingstree v. Gary W. Chapman, Jr., Terilyn J. Mcclary, Waccamaw Hous., Inc., 405 S.C. 


282, 747 S.E.2d 494, 510 (S.C. App. 2013).   


Equitable title, on the other hand, is a theory that South Carolina courts have recognized in 


only limited circumstances.  Even if Appellants had successfully alleged equitable title, the 


circumstances in which South Carolina recognizes this equitable remedy are not applicable in this 


case.  For example, South Carolina has recognized the possibility of equitable title under a parol 


contract theory, where two parties agreed to purchase real property together as co-owners, with only 


one party receiving legal title, but the other party having financially contributed toward the 


purchase.  Feaster v. Kendall, 80 S.C. 30, 61 S.E. 200 (S.C. 1908).  Additionally, South Carolina 


recognizes that the vendee to a contract to purchase real property obtains equitable title pending the 


closing and execution of the deed.  Levi v. Gardner, 53 S.C. 24, 30 S.E. 617 (S.C. 1898), Wilkes v. 


Horry County, 2014-UP-074 (S.C. App. Feb 26, 2014); Parrott v. Dickson, 151 S.C. 114, 148 S.E. 


704 (S.C. 1929).  South Carolina courts have also recognized equitable title in situations where a 


party is under an honest but mistaken belief of ownership.  Mimnaugh v. Baker, 98 S.E. 337 (S.C. 


1919).  Finally, South Carolina has recognized equitable title where an insurance policy denied 


coverage for fire damage to a party in possession of real property, after that party had orally agreed 
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to obtain ownership of the real property, evidenced by a drawing on the plat.  Dunning v. Firemen's 


Ins. Co. of Newark, N. J., 8 S.E.2d 318, 194 S.C. 98 (S.C. 1940).  In all cases, the party holding 


equitable title has intended to become a legal owner of the real property.   


Neither in Appellants’ pleadings nor in Appellants’ Memorandum in Opposition to 


Summary Judgment do Appellants ever allege any facts sufficient to support a claim of equitable 


title.  Appellants never allege and discovery has not produced any evidence of a contract or intent to 


purchase, a contract or intent to share ownership, an honest belief of ownership, or financial 


contribution toward the purchase price by any of the Appellants.  Appellants do not even cite the 


issue of equitable title in their Statement of Issues on Appeal.  Accordingly, this Court should not 


consider any argument pertaining to equitable title. First Sav. Bank v. McLean, 314 S.C. 361, 444 


S.E.2d 513, 514 (S.C. 1993).  Additionally, to prove equitable title, Appellants must prove their 


claim by clear and convincing evidence, and Appellants do not have and cannot obtain any evidence 


supporting their contention.  Satcher v. Satcher, 351 S.C. 477, 570 S.E.2d 535 (S.C. App. 2002).   


Finally, Appellants failed to specifically plead estoppel as an affirmative defense.  


“[E]stoppel must be affirmatively pled as a defense and cannot be bootstrapped onto another claim.” 


Collins Entm't, Inc. v. White, 363 S.C. 546, 562, 611 S.E.2d 262, 270 (Ct.App.2005). “The failure to 


plead an affirmative defense is deemed a waiver of the right to assert it.” Wright v. Craft, 372 S.C. 


1, 21, 640 S.E.2d 486, 497 (Ct.App.2006); Town of Kingstree v. Gary W. Chapman, Jr., Terilyn J. 


Mcclary, Waccamaw Hous., Inc., 405 S.C. 282, 747 S.E.2d 494, 510 (S.C. App. 2013). 


Quiet Title 


Fourth, it is unclear whether Appellants intend, through their arguments pertaining to 


eviction, to challenge the Circuit Court’s grant of summary judgment on Respondent’s first cause of 


action for Quiet Title.  If so, Appellants have failed to specifically assert this issue in their 
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Statement of Issues on Appeal, and have failed to argue this issue in their brief, and it is therefore 


not preserved for appeal.  Tirado v. Tirado, 339 S.C. 649, 655, 530 S.E.2d 128, 131 (Ct. App. 


2000). 


Equitable Theories are Matters of Law 


Finally, equitable theories are not questions for juries.  Ex Parte Qualls., 71 S.C. 87, 50 S.E. 


646 (S.C. 1905); City Council of Greenville v. Ormand et al., 44 S. C. 116, 21 S. E. 642; Pratt v. 


Timmerman, 69 S. C. 186, 48 S. E. 255; McLaurin v. Hodges, 43 S. C. 187, 20 S. E. 991Parker v. 


Victoria Real Estate Co., 105 S.C. 375, 89 S.E. 1068 (S.C. 1916).  


The Circuit Court correctly granted Summary Judgment in Respondent’s favor as to 
Respondent’s first cause of action for Quiet Title, in Respondent’s favor as to Appellants’ 


affirmative defenses of equitable estoppel and waiver, and in Respondent’s favor as to 
Appellants’ counterclaims for Partition and Betterments.  


 
The parties agree that the title to the Real Property is, and at all times since 1999 has been, 


in the name of the trustees or the trustee of the Trust.  Under South Carolina law, the title owner has 


the right as title owner to evict Appellants’ from the property.  S.C. Code § 27-37-10. 2   


Appellants’ argue that Respondent is barred by estoppel, specifically equitable estoppel, from 


asserting her right to eject them from the Property because of alleged “actions and inactions” on her 


part with respect to the Property (Appellants’ Amended Answer, par. 28.)  Respondent was and 


remains entitled to summary judgment as granted by the Circuit because the undisputed facts show 


that no conduct on the part of Respondent amounted to a false representation or concealment of 


material fact and, therefore, Appellants’ cannot prevail on their defenses of equitable estoppel or 


waiver. 


 
2 See S.C. Code § 62-7-815, providing that a trustee has “all powers over trust property which an unmarried competent 
owner has over individually owned property.” 
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 The party asserting estoppel bears the burdens of proving all of its elements.  Morgan v. S.C. 


Budget & Control Bd., 377 S.C. 313, 659 S.E.2d 263 (S.C.App. 2008), citing Estes v. Roper Temp. 


Servs., 304 S.C. 120, 122, 403 S.E.2d 157, 158 (Ct.App.1991).  Here, Appellants’ cannot meet the 


first requirement of equitable estoppel – a false representation or conduct calculated to deceive.  In 


Appellants’ Amended Answer, Appellants assert that they made modifications to the mobile home, 


to the Real Property, that they have lived on the Real Property since 1999, and that they paid the 


taxes associated with the mobile home and Real Property.  (Appellants’ Amended Answer, par. 11, 


27, 30, 37, 68).  They never assert that Respondent led them to believe that the Real Property had 


been transferred to them or that they, or any one of them, came to own some interest in the Real 


Property, or that they held an honest belief of ownership of the Real Property, or that Respondent 


made any false representation, or that Respondent engaged in any deceptive conduct whatsoever.  


Even if Appellants made the appropriate allegations for a claim of equitable estoppel, which they 


failed to do, the evidence fails to support that Respondent ever engaged in any conduct which 


amounted to a false representation or which was calculated to convey the impression that title to the 


Real Property was at any times in Appellants’, collectively or individually. "Estoppel cannot exist if 


the knowledge of both parties is equal and nothing is done by one to mislead the other.” Evins v. 


Richland County Historic Pres. Comm'n, 341 S.C. 15, 15, 532 S.E.2d 876, 878 (2000). 


 It appears, although never specifically stated, that Appellants may intend to argue estoppel 


by silence.  In Appellants’ Brief, they argue, “when a complainant stood by and allowed the other 


party to expend sums in improving the property, equity will not allow the party to be without 


relief,” citing several cases in support.  (Appellants’ Brief Pg 8).  Appellants also reference 


“inactions of Plaintiff” in their Amended Answer.  (Appellants’ Amended Answer Par. 27, 30, 37, 


38, 40, 41, 42).  The cases cited by Appellants deal with situations in which the party estopped had 
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a duty to speak and did not do so, and unique circumstances, none of which are similar to the facts 


of this case.3  Further, estoppel by silence arises where a person who owes a duty to speak refrains 


from so and thereby leads the other to believe in the existence of an erroneous state of facts.  


Southern Development Land and Golf Co., Ltd. v. South Carolina Public Service Authority, 311 


S.C.29, 426 S.E.2d 748, 751  (S.C. 1992).  If there is a duty on the party charged with estoppel by 


silence to disclose the true facts, the party charging estoppel must prove intent to deceive. Id.  In the 


absence of such duty, a negligent failure to disclose may suffice.  Id.  In either case, there must first 


be a duty to speak the true facts to each party claiming estoppel, and there must be an intent to 


deceive.   


 Whether a duty to speak exists is a question of law for the courts.  Doe v. Greenville County 


Sch. Dist., 375 S.C. 63, 72 , 651 S.E.2d 305, 309 (S.C. 2007).  Further, a motion for summary 


judgment on the basis of an absence of duty is also a question of law for the court.  Id., citing 


Oblachinski v. Reynolds, 391 S.C. 557, 560, 706 S.E.2d 844, 845 (2011).  Here, Respondent owed 


no duty whatsoever to any Appellant other than Samantha.  Initially, Respondent is statutorily 


charged with administering the Trust solely in the best interests of Samantha, as the sole 


beneficiary.  Yates v. Yates, 292 S.C. 49, 51, 354 S.E.2d 800, 801 (S.C.App. 1987).  Angela and 


Lino may be the natural parents of Samantha but they enjoy no legal or equitable relationship with 


the Trust or with Respondent, as trustee. It goes without saying that Andrew enjoys no legal or 


equitable relationship to the Trust or trustee.   


 “A duty to disclose arises from a pre-existing, definite relationship between the parties.”  


Turpin v. Lowther, 404 S.C. 581, 591, 745 S.E.2d 397, 402 (S.C.App. 2013); see also Pitts v. 


Jackson Nat’l Life Ins. Co., 352 S.C. 319, 333, 574 S.E.2d 502 (S.C.App. 2002) (because no 
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fiduciary relationship existed between applicant for insurance and insurance company, insurance 


company had no duty to disclose to applicant the fact that she might qualify for a better policy).  


Because no legal relationship existed at any time between Respondent and the other Appellants, 


Respondent owed them no duty to say anything to them about their modifications or the ownership 


of the Real Property and they have no basis for a claim to ownership of the Real Property based on 


estoppel by silence. 


 With respect to Samantha, Respondent, as Trustee, owed and continues to owe her only the 


duty to disclose “all known information that is significant and material.”  Moore v. Moore, 360 S.C. 


241, 251, 599 S.E.2d 467, 472 (S.C.App. 2004).  If Samantha’s interest in the Real Property had 


changed in any way during the existence of the Trust, including the diminution in her ownership 


interest by transfer of partial ownership to any of the other Appellants, information of such change 


would have been “significant and material.”  Samantha, as the Trust beneficiary, would have been 


entitled to notice from Respondent of such a diminution in interest.  No such change, however, 


occurred; the Trust as originally created entitled her to 100% ownership of the Real Property upon 


attainment of her twenty-fifth birthday and under the Respondent’s extension of the Trust, she will 


gain ownership upon her fortieth birthday.  Since Respondent did not fail to disclose to Samantha 


any “significant and material” information, Samantha cannot prevail on her claim for estoppel by 


silence. 


 The undisputed facts show that Respondent has never taken any action or failed to take any 


action that amounts to a false representation concerning ownership of the Real Property.  These 


facts also conclusively establish the absence of any conduct on Respondent’s part which was taken 


to convey the impression that ownership of the Real Property had transferred to any of the 


Appellants.  The undisputed evidence similarly fails to establish the other two elements of equitable 
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estoppel: (1) an intent on Respondent’s part that Appellants act as if the Real Property belonged or 


would belong to them and (2) actual or constructive knowledge by Respondent that the Real 


Property belonged to or would belong to Appellants. Therefore, Respondent is entitled to summary 


judgment on Appellants’ defense of equitable estoppel.   


Waiver 


 Appellants’ rely on the same assumed facts – the modifications they made to the Real 


Property - in support of their affirmative defense of waiver.  Waiver is “the voluntary and 


intentional relinquishment or abandonment of a known right.”  Strickland v. Strickland, 650 S.E.2d 


465, 471, 375 S.C. 76 (S.C. 2007); Parker v. Parker, 313 S.C. 482, 443 S.E.2d 388, 391 (S.C. 


1994).  Waiver requires the party, here Respondent, to have known of a right, and known that she 


was abandoning that right.  Strickland, supra, 650 S.E.2d at 471.  Certainly, Respondent at all times 


knew of her right, as Trustee, to ownership of the Real Property but there are no facts supporting the 


conclusion that she has abandoned that right.  As noted above, the essential terms of the Trust – the 


Trust Property, the identity of the Trustees, and the identity of the sole beneficiary – remained at all 


times, and continue to remain today, the same.  Just as with Appellants’ defense of equitable 


estoppel, actions taken by Appellants cannot be construed as action by or knowledge by Respondent 


of a waiver by Respondent of the Trustee’s ownership of the Property. 


Because Respondent holds title to the Property, she is not equitably estopped from asserting 


all rights concomitant with her right of ownership and she has not waived her right to claim 


ownership of the Property.  Accordingly, should she choose to evict Appellants, she has every right 


to do so.   


3. DOES THE EQUITABLE INTEREST OF THE APPELLANTS ALLOW A PARTITION 
CLAIM? 
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With respect to Appellants’ claims for partition and betterments, they have failed to plead, 


and cannot prove, the requisite elements of these causes of action and the claims must fail as a 


matter of law.  Accordingly, the Circuit Court’s grant of summary judgment as to this claim should 


be affirmed.   


Appellants cite Portman v. Garbade, 337 S.C. 186, 522 S.E.2d 830 (S.C. App. 1999) in 


support of their argument that a party can, in certain circumstances, have an equitable claim to 


partition of real property.  However, the holding in Portman does not support Appellants’ position.  


The Court of Appeals did not address this issue as there were alternate grounds for the dismissal of 


the Respondents’ complaint. Id. 337 SC at 190. A claim for partition presupposes that the parties 


hold joint title to the Real Property.  See S.C. Code Ann. § 15-61-10(A) (allowing “joint tenants and 


tenants in common” to request partition of “ . . . lands, tenements and hereditaments”); S.C. Code 


Ann. § 15-61-50 (allowing the court of common pleas to order the partition of “real and personal 


estates held in joint tenancy or in common”).  Because Appellants hold no cognizable legal interest 


in the Property, and title has been at all times in the name of the Trust, summary judgment in 


Respondent’s favor was appropriate on Appellants’ partition claim. 


4. DO THE APPELLANTS HAVE AN ALTERNATIVE CLAIM FOR BETTERMENTS?   


The third counterclaim asserted by Appellants is for betterments, pursuant to S.C. Code 


Ann. § 27-27-10.  In order to prevail on a claim for betters, Appellants must allege and prove that 


they were “in possession under an honest belief of ownership.” Shumaker v. Shumaker, 234 S.C. 


421, 425, 109 S.E.2d 682, 685 (S.C. 1959); see also Reaves v. Stone, 231 S.C. 628, 633, 99 S.E.2d 


729, 732 (S.C. 1957) (party claiming under betterments statute must establish that at the time the 


betterments were made, he believed that he was the rightful owner of the property).  At the time 


Appellants made the modifications, they were fully aware of the title owner of the Real Property.  
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Even when Lino paid the Real Property taxes on behalf of the trustee, he was fully aware that the 


Real Property was titled in the name of the trustee.  Appellants cannot establish that they had an 


honest belief that the Real Property was rightfully theirs at the time they made the modifications 


and, therefore, Respondent is entitled to summary judgment as to this claim.   


CONCLUSION 


Because Appellants have not provided and cannot obtain evidence to support their claims 


and affirmative defenses, and because there remains no genuine issue of material fact on these 


issues, the Circuit Court correctly granted summary judgment in Respondent’s favor on 


Respondent’s first cause of action for Quiet Title, in Respondent’s favor on Appellants’ affirmative 


defenses of equitable estoppel and waiver, and in Respondent’s favor on Appellants’ counterclaims 


for partition and betterments.   


WHEREFORE, Respondent requests that this Court affirm the Circuit Court’s grant of 


partial summary judgment in Respondent’s favor.   


 


Respectfully submitted, this 22nd day of March 2024. 
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