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1 P-R-O-C-E-E-D-I-N-G-S


2 THE COURT: Okay.  The next matter before the


3 Court, I have, is Elizabeth Denice McLeod vs. State


4 of South Carolina.  It’s 2021-CP-17-00284.  Mr.


5 Rigney, I believe, is present and -- I’m sorry, tell


6 me your name?


7 MR. GOLSON: Josh Golson.


8 THE COURT: All right. Mr. Golson is present here. 


9


10 (Whereupon, there was a pause with the Court)


11 THE COURT:  All right.  Court will come to order. 


12 I’ve already identified the matter.  I have Mr.


13 Rigney here on behalf of the plaintiff and I have Mr.


14 Golson here on behalf of the State of South Carolina. 


15 Mr. Rigney –- well, whose motion is this and what


16 relief is sought?


17 MR. GOLSON: This is defendant’s motion, Your


18 Honor.


19 THE COURT: All right.  I’ll be happy to hear from


20 you.


21 MR. GOLSON: Thank you, judge.  We filed this


22 motion to dismiss or in the alternative for summary


23 judgment based on multiple factors.  The plaintiff


24 has based this complaint on a guilty plea to a


25 possession of cocaine charge that came about in 2005. 
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1 She was originally charged with a PWID cocaine in


2 July of 2005 and pled guilty in November, 2005.  At


3 the time of the guilty plea the solicitor had


4 presumably prepared the plea paperwork.  On the


5 sentencing sheet that was provided to the presiding


6 judge when it was reduced to from PWID to possession


7 of cocaine there was a Scriveners error, wherein, the


8 original CDR code was left in place.  Aside from that


9 from my review of the actual sentencing there weren’t


10 any other errors and from what we can tell on the


11 review of the indictment in conjunction with that


12 sentencing sheet it appears that the plaintiff,


13 herself, along with her criminal defense counsel also


14 had an opportunity to review the plea paperwork and


15 had to, of course, sign and initial on multiple


16 places including on the bases of the, ah, face of the


17 indictments as well.  Sometime after that it's our


18 understanding that she claimed that she had some sort


19 of difficulty with her taxes.  She claimed it was a


20 result of not getting some sort of tax benefit as a


21 result of this conviction.  However, she also had a


22 prior conviction for burglary for which she was on


23 probation and she was arrested for the PWID charge. 


24 So I would believe that there wasn't any basis from


25 Scriveners error on a reduction from a felony to a
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1 misdemeanor that would’ve caused her any sort of


2 damages.  All that notwithstanding the, the essence


3 of our motion to dismiss hinges on judicial immunity


4 and, specifically, on the exceptions provided with


5 the Tort Claims Act in Section 15-78-60(1), wherein,


6 a government, a governmental entity is not liable for


7 losses resulting from judicial action or inaction. 


8 I'm sure as Your Honor is aware and from my prior


9 experiences as a solicitor in the Fifth Circuit -


10 before when that was still a good thing I suppose -


11 the judge in the course of the plea colloquy goes


12 through the defendant’s rights extensively, advises


13 them of their rights, reviews the plea paperwork and,


14 ultimately, signs off on those documents including


15 the sentencing sheet.   So, essentially, the


16 plaintiff in this case seeks to hold Dillon County


17 liable for judicial actions taken in the course and


18 scope of the guilty plea to a criminal charge in


19 general sessions.  That’s contained in the motion to


20 dismiss and for the sake of brevity I won’t cite all


21 the cases that’s included in the motions and various


22 references to authority inside and outside of South


23 Carolina in support of the 


24 traditional immunity exemptions.  


25 In addition, the plaintiff also waited
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1 approximately 16 years to file, um, to file her


2 complaint which is far outside of the scope of the


3 applicable statute of limitations.  That’s provided


4 by statute 15-78-110 and 15-3-550 for the negligence


5 and liable, respectively.  And I believe that statute


6 of limitations and the restrictions and exceptions


7 provided are also recognized in numerous citations


8 including Jones vs. City of Folly Beach from the


9 Court of Appeals in 1997.  


10 One last thing in terms of her requests for costs


11 and punitive damages, we’d also would note that those


12 are also prohibited under Section 120(a) of the Tort


13 Claims Act.  


14 That is the, hopefully, the long/short of the


15 substance of our motion.


16 THE COURT: All right. Mr. Rigney, you wish to be


17 heard?


18 MR. RIGNEY: Thank you, Your Honor.  And if I may,


19 I’d like to hand up some documents that are related


20 to this.


21 THE COURT: Yes, sir.  I’d be happy to look at it.


22 MR. RIGNEY: I’m gonna kind of go through this in


23 my argument and hopefully I will make it to where


24 both I and you can follow along.  The –- basically,


25 what happened is the public records show that Ms.
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1 McLeod had been convicted of, pled guilty to a felony


2 and that was mistakenly showing in the records for,


3 from 2005 to 2019.  And in our brief in opposition to


4 this motion, we have pointed out that where there’s


5 gross negligence which we believe this is, then the


6 provisions that would make the county immune from the


7 liability, hereunder, would not be applicable.  And


8 so gross negligence in Plyler v. Burns is described


9 as “the failure to exercise slight care” and that’s


10 on Page 4 of our brief.  


11 Now, the first item that we have in our list of


12 things is the warrant.  The warrant for arrest was


13 issued and it's possession with intent distribute and


14 that's one of two warrants. The other was for being


15 within a distance of a school.  That one was


16 ultimately, if I understand it right, was dismissed. 


17 The indictment came down - that is the third part of


18 our paperwork here - the indictment is for possession


19 with intent to distribute and it list CDR Code 0183. 


20 And that is actually the CDR Code which showed up for


21 many years in the public records as what Mr. McLeod


22 had pled guilty to.  And the next spot in our records


23 here, the documents that I’ve handed up, would be the


24 original sentencing sheet which list 0183 as a CDR


25 Code for which she pled guilty and that is signed by
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1 everyone.


2 THE COURT: Not me.  


3 MR. RIGNEY: No, Your Honor.


4 THE COURT: Thankfully.


5 MR. RIGNEY: And the next spot on our list there


6 is what would appear in the Public Index up until


7 2019 when this matter was, in fact, corrected and


8 that shows as a matter of public record that her


9 conviction was for 0183 which is a felony.  


10 Now, the next spot we have is the letter from the


11 IRS in 2019 indicating to her that she owed them some


12 money back because she had been convicted of a


13 felony.  And the only felony that we're aware of that


14 was stopping her from getting anything was the one


15 that we're talking about today with the possession


16 with intent to distribute case.  The -- you have a


17 solicitor,  solicitor’s letter from October of 2019


18 next that shows the solicitor, Shipp Daniel, saying


19 that a mistake was made.  She actually pled to the


20 3011, misdemeanor and, therefore, she never did have


21 a felony on her record or she should not have had a


22 felony on her record.  As a result of his letter, the


23 sentencing sheet was amended and that’s the next


24 piece of paper I have provided there.  


25 THE COURT: When was that amended?
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1 MR. RIGNEY: That was amended in 2019.  And I


2 don’t see –- I can’t read the date on this but that’s


3 the one in the middle of the page, it’s not legible


4 to me.  It’s above where the 3011 is amended to show


5 ---


6 THE COURT: Yes, sir. 


7 MR. RIGNEY:  —-- the exact showing.  But I


8 believe that this happened in October of 2019.  Now,


9 the next one is the Public Index after it was


10 corrected showing 3011 as the matter that she


11 actually pled guilty to.  And I just printed one out


12 earlier this week to show that it's still showing she


13 pled guilty to 3011, but it shows the original charge


14 of 0186 which is, from what I can see, was never


15 charged - was certainly not indicted, 0183, was


16 indicted.  So I believe that even as of today the


17 record, the Public Index is still incorrect as to the


18 charges.  Now, whether that would be in Ms. McLeod’s


19 favor or not, I’m not sure.  But I do believe that


20 that will help indicate that this is a matter of


21 gross negligence and she should be able to recover


22 for it. 


23 Now, with respect to the question of the statute


24 of limitations, I've included a case that was cited


25 by a South Carolina case and, in fact, this is a
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1 Federal South Carolina case that mentions the “date


2 of discovery” rule and I believe this case is very


3 close to the one that they’ve cited in that case


4 which on Page 6, I believe, it discusses that in


5 certain circumstances if the person is unaware of


6 what’s going on then the discovery rule should apply


7 and the example they give in the case that they're


8 talking about is a false credit report.  


9 And I think what we have before us today is very


10 similar to that.  And I believe that the statute of


11 limitations to begin to run on the date of discovery. 


12 Now, if that is the rule that we apply in this case


13 then Ms. McLeod did, in fact, file her action within


14 the required time frame.  


15 Now, the time that Ms. McLeod entered her guilty


16 plea, she has informed me even though the records


17 that we have show that she had possessed nine tenths


18 of the gram of cocaine, she says that that was


19 corrected at some point to say .07 grams of cocaine. 


20 That particular record is something that has not been


21 provided to us.  She can not find her paperwork.  But


22 she insist that she has that.  And I believe that


23 continuing mistakes as they are still incorrect today


24 and the matters that I have mentioned so far would


25 indicate that this is gross negligence.  The statute
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1 of limitations should not apply.  And I think the


2 punitive damages argument, the thing that we would


3 come up with is this, this may have been, it is so


4 far away from what should have happened that maybe


5 it, maybe it was intentional.  And we think we’d like


6 to have –- we would like to have the opportunity to


7 present her case to a jury and let a jury decide


8 this.  We certainly don’t think that that this is


9 right for a dismissal at this time, Your Honor.  And


10 we believe that we have sufficiently pled and


11 explained things to avoid having the case dismissed


12 today and we would ask that you not dismiss the case.


13 THE COURT:  Okay, sir.  All right.  Would you


14 like –- anything else?


15 MR. GOLSON: Your Honor, forgive me, I presumes in


16 error that Your Honor had a copy of the original


17 motion in the Court file.  I can ---


18 THE COURT: Well, I'm always happy to receive


19 paper because I don't have my computer on right now,


20 the battery is low and I have to do a WebEx hearing,


21 apparently.  So, yeah, if you cite something, give it


22 to me because I’ll be happy to read it.  


23 MR. GOLSON:  Certainly.  Well, I’ll hand up --


24 I'm gonna hand it to you and I’ve showed Mr. Rigney,


25 my, my copy.  I didn't bring extras but I don’t need
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1 this copy.  I also have a copy of her sentencing


2 sheet, the certified sentencing sheet from her


3 burglary ---


4 THE COURT: Okay. 


5 MR. GOLSON:  --- conviction which is a felony


6 conviction. And it shows ---  


7 THE COURT: So tell me about the burglary


8 conviction, is that part of your....


9 MR. GOLSON: Yes, sir.  In terms of the assertion


10 that, that a felony, a Scriveners error, that


11 reportedly indicates a felony charge for, for PWID


12 cocaine that holly ignores the fact that she had


13 previously pled guilty to Burg II.  A felony


14 conviction.  And was on probation at the time she


15 entered her guilty plea to the possession of cocaine. 


16 As far as I understand from the records, the same day


17 she entered the guilty plea, she also had her


18 probation violation on burglary adjudicated.  So to


19 suggest that the IRS was taking action based on an


20 unspecified and an identified criminal conviction,


21 presuppose that is based off a Scriveners error and


22 not the burglary second that she very clearly had


23 since, long since plead guilty to.  


24 In terms of this case being, to be similar to a


25 credit report or some sort of error on a credit
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1 report that is vastly and overwhelmingly different


2 from a document such as a sentencing sheet that is


3 predicated on, enlarge part, necessitated by review


4 of that document by the plaintiff, herself.  She has


5 -- she had appointed counsel who was required to


6 review that document with her.  She had an


7 opportunity prior to the guilty plea when she filled


8 out that document with her lawyer.  And during the


9 course of the guilty plea when she entered that plea


10 and went over again all of the stuff, all the


11 material with the presiding judge.  Opportunity, upon


12 opportunity to review the documents and catch any


13 potential deficiency.  All that, all that


14 notwithstanding that she seeks, ultimately, to base


15 this action off of an error hypothetically, for


16 example, that would have been committed by, Your


17 Honor, had you been presiding over the guilty pleas


18 16 years ago.  That’s presiding over a guilty plea


19 and signing as the presiding judge, your name, to the


20 bottom of the sentencing sheet when, when rendering


21 judgment does not and should not open up the County


22 of Dillon to liability and that's based upon the


23 exceptions delineated in 60(1, in the 15-78-60(1) in


24 the Tort Claims Act. 


25 THE COURT: Okay. Mr. Rigney, anything else?
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1 MR. RIGNEY: Yes, Your Honor.  The IRS stopped


2 their collection efforts as soon as this matter was


3 corrected.  So whatever happened prior was not with


4 problems with the IRS so this was, in fact, because


5 of that particular problem.  


6 With regard to this not being like a credit


7 report, Ms. McLeod didn't understand what the CDR


8 Codes were.  I had that discussion with her at the


9 beginning when I first met her.  So she had no reason


10 or I would think most of us -- most folks in the


11 county would probably not go to the CDR Codes and


12 figure out what those things were. And I'm sure such


13 a sentencing sheet would not contain your signature,


14 Your Honor.  


15 Thank you.


16 THE COURT: So noted.  All right.  Gentlemen, let


17 me -- this is interesting question, a novel question. 


18 I've not seen this before.  So let me, let me review


19 your motion and your memorandum and I'll take the


20 matter under advisement and communicate my


21 instructions for per -- if when we prepare the order


22 or if I ask one of you to prepared the order, okay.


23 MR. GOLSON: And, judge, if I may?  I’m sorry. 


24 I’ll be very quick.  I took the liberty of preparing


25 a while back a proposed order of dismissal. 
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1 THE COURT: Okay. 


2 MR. GOLSON: To assist the Court and counsel -- to


3 assist the Court and anything I’ll be happy to give


4 you several copies of that.


5 THE COURT: Yeah.  I’ll be happy to review to it. 


6 Make sure counsel has it and we’ll....we’ll go from


7 there.


8 MR. GOLSON: And I apologize in advance, I had the


9 original judge’s, um, signature block on the bottom.  


10 THE COURT: All right, sir.


11 MR. GOLSON: Thank you.


12 THE COURT: Thank you.  Good luck to y’all.


13 MR. RIGNEY: Thank you, Your Honor.   


14 (CONCLUSION OF HEARING HELD ON SEPTEMBER 27, 2023)
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