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*** EXTERNAL EMAIL: This email originated from outside the organization. Please
exercise caution before clicking any links or opening attachments. ***

Good morning Ms. Clark,
 
There are not any final orders in his PCR actions.  He has filed three PCR actions from two
convictions; one case has been merged into the other case with the same conviction (see
attached).  The Court issued a COD in his that case, but we began having concerns about
his competency, so we had counsel appointed (Denise Swope).
 
The other case is pending; he is pro se (at his request) but has a GAL (Blake Abbott). The
Court ordered a competency evaluation last month at the request of his counsel and GAL.
 
I’ve copied both Ms. Swope and Mr. Abbott on this email.  Please let me know if you’d like
anything additional from the State.
 
Respectfully,
 
Danielle Dixon
 
From: Clark, Ethel D. <edclark@sccourts.org> 
Sent: Thursday, March 28, 2024 8:53 AM
To: Danielle Dixon <DanielleDixon@scag.gov>
Subject: (2022CP1002017, 2020CP1005357)
 
Good morning,
 
Re: Jerome Curry v. State, 2024-000477
 
The Court received petitioner’s notice of appeal to be filed. However, on the public index there is no
orders for the above lower case numbers. Do you have the COD and the FOD for those cases? If so
please send a copy to me.
 
Thank you in advance for your help.
 
Sincerely,
 

Ethel D. Clark
SC Supreme Court
Case Management Specialist II
1231 Gervais Street

mailto:DanielleDixon@scag.gov
mailto:edclark@sccourts.org
mailto:swopelawfirm@comcast.net
mailto:babbott@csvl.law
mailto:VickieHall@scag.gov



Jerome Curry,


Applicant,


v.


State of South Carolina,


Respondent.
cn


This matter comes before the Court by way of post-conviction relief (PCR) applications


filed by Jerome Curry (Applicant) on December 4, 2020 (2020-10-CP-4357) and November 30,


2022 (2022-CP- 10-55 15). Respondent made its return requesting the 2022 action be merged into


the 2020 action. Respondent further moved to summarily dismiss the actions as procedurally


barred as successive, untimely, and for failing to make a prima facie showing of newly discovered


For the reasons set forth


below, this Court GRANTS Respondent’s motion to merge and Respondent’s motion to


summarily dismiss these PCR actions.


Procedural History


Applicant is presently confined in the South Carolina Department of Corrections serving a


six-year sentence on a 2020 conviction.2 In May 2011, the Charleston County Grand Jury indicted


Applicant for indecent exposure (201 1-GS- 10-2820). This charge arose from an incident on
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IN THE COURT OF COMMON PLEAS


FOR THE NINTH JUDICIAL CIRCUIT


)
)
)
)
)
)
)


)
)


CASE N0.^020-CP-10-05357>)
2022-CP- 10-055.45


STATE OF SOUTH CAROLINA


COUNTY OF CHARLESTON


evidence pursuant to the Uniform Post Conviction Procedures Act.1


0S\
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1 S.C. Code Ann. § 1 7-27-10 et seq.
2 In his applications, Applicant challenges a 2012 conviction; he is no longer serving time on that
conviction. Applicant has filed a third PCR application challenging the 2020 conviction (2022-


CP- 10-20 17) for which he is currently incarcerated. That case is currently pending.
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January 31, 2011, wherein Applicant exposed himself in a public place. On May 8, 2012,







Applicant pled guilty before the Honorable Michael G. Nettles. Cantrell M. Frayer, Esquire,


represented Applicant, and Chad Simpson, Esquire, represented the State. Judge Nettles sentenced


Applicant to 90 days’ detention. Applicant did not appeal.


On March 14, 2013, Applicant filed his first PCR action, raising the following grounds for


relief (verbatim):


1) Ineffective assistance of counsel.


a.


c.


e.


On May 21, 2014, the PCR court convened an evidentiary hearing before the Honorable


Applicant was represented by James Falk, Esquire. Assistant AttorneyDeadra L. Jefferson.


General Ashleigh Wilson appeared on behalf of the State. Despite proper notice, Applicant failed


to appear. By order signed and filed May 21, 2014, Judge Jefferson dismissed the action for failure


to prosecute. Applicant did not appeal.


Pending Applications


Applicant untimely commenced his second PCR application on December 4, 2020.


3


1) Ineffective Assistance of Counsel


(a) “Counsel failed to advise me and the court that I was


incompetent at time ofoffense and should have charges


dismiss due to me being incompetent mentally ill.”


(b) Failure to advise Applicant that “I would be on sex


offender list if I plead guilty if I had known that I would


not plead guilty.”


Counsel did not advise that he had to register for the sex offender


registry.


b. Counsel stated he would receive time-served.


Counsel failed to use mental health disorder and incompetence as a


defense.


d. Counsel failed to obtain a plea of nolo contendere.


Counsel failed to give him a copy of his mental health condition


results prior to plea.


Applicant alleges he is being held in custody unlawfully based on the following:3


Unless quoted, App^ icant’s allegations have been summarized for brevity and clarity.
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I


In his third PCjR application, which was filed November 30, 2022, Applicant alleges he is


a.


b.


c.


This Court has before it Application’s PCR applications; Respondent’s Return, Motion to


Merge, and Motion to Dismiss; the records from Application’s 2013 PCR action; the Charleston
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2) Newly Discovered Evidence


(a) “Newly discovered evidence of mental incompetent at


time of offense never brought to judge or me. Held by


lawyer.”


Applicant requests relief as follows:


“I would like sentence vacated and removed from offof sex offender


list. Charges dismiss.”4


being held unlawfully due to the following:


Ineffective assistance of counsel:


“Failure to request competent hearing as required by S.C.


Code Ann. §§ 44-23-430, failure to advise court I was


mentally ill at time of arrest.”


“Failing to advise me that if I pled guilty I would have to


register. If I had known all this I would have never pled


guilty only on advise of counsel I pled guilty.”


“Based upon after discovered evidence. I discovered


evidence on 10/3/22 counsel failed to request hearing to


determine if I should register.”


4 The relief Applicant' seeks is not available because the Uniform Post-Conviction Procedure Act


does not provide a vehicle for sentence reduction. See Clark v. State, 259 S.C. 378, 382-83, 192


S.E.2d 209, 210 (1972) (per curiam) (holding that an inmate cannot seek a “time cut” in his


sentence via post-conjviction relief if the sentence was within the statutorily defined limits); John


H. Blume, An Introduction to Post-Conviction Remedies, Practice and Procedure in South


Carolina, 45 S.C. l! Rev. 235, 268 (1994) (noting that “[t]he lack of jurisdiction to reduce
otherwise proper sentiences seems not to be widely recognized by many inmates who file pro se
applications seeking a reduction in their sentences”). If this Court finds a defect in the original


proceedings, the appropriate relief would be a new trial on the original indictments. See generally


Singleton v. State, 313 S.C. 75, 85-86, 437 S.E.2d 53, 59-60 (1993) (discussing section 17-27-


20(B) and the appropiiate relief in PCR cases); Gilstrap v. State, 252 S.C. 625, 628, 168 S.E.2d 88,


89 (1969) (stating that even under the assumption that all the allegations were true, the relief to be


granted on PCR is remand for a new trial); Smith v. State, 413 S.C. 194, 195, 775 S.E.2d 696, 696


(2015) (“We now clarify the proper remedy is a new trial.”).







County Clerk of Court records for the subject conviction; and Applicant’s records from the South


Carolina Department of Corrections.


Motion to Merge


Respondent moved to merge two PCR applications filed by Applicant from the same 20 1 2


conviction. Applicant; filed an untimely, successive PCR application from the 2012 conviction on


December 4, 2020 (2020- 1 0-CP-4357). While that action was pending, he filed a second untimely,


successive PCR application from the 2012 conviction on November 30, 2022 (2022-CP- 10-55 15).


An applicant is generally not allowed to have multiple PCR proceedings from the same


conviction. See Aice


rules "contemplate adjudication on the merits of the original petition, one bite of the apple as it


for PCR are strongly disfavored); S.C. Code Ann. § 17-27-90 (“All grounds for relief available to


application.”). Accordingly, this Court finds the November 30, 2022 PCR action (2022-CP- 10-


5515) shall be merged into the December 4, 2020 PCR application (2020-CP-10-4357).


Motion to Dismiss


Respondent moved for summary dismissal pursuant to section 17-27-70 of the South


Carolina Code, asserting no genuine issues of material fact necessitated an evidentiary hearing.


Because there are no questions of law or fact to necessitate a hearing, the State requested this Court


not appoint counsel in this matter and instead issue a Conditional Order of Dismissal indicating


the Court’s intent to dismiss the application and its reasons for doing so. See S.C. Code Ann.


§ 17-27-70(b) (establishing procedure for summary disposition of PCR applications); Leamon v.


State, 363 S.C. 432, 434, 611 S.E.2d 494, 495 (2005) (finding summary disposition appropriate
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v. State, 305 S.C. 448, 452, 409 S.E.2d 392, 395 (1991) (providing PCR


an applicant under this chapter must be raised in his original, supplemental, or amended


were”); Foxworth v. State, 275 S.C. 615, 274 S.E.2d 415 (1981) (providing successive applications







when no facts need to be developed and the applicant is not entitled to relief); Re: Appointment of


Counsel in Post-Conviction Relief Cases Before the Circuit Court, S.C. Sup. Ct. Order filed Oct.


6, 2008 ("If the Attorney General asserts that the [PCR] application is barred as being successive


or as being untimely under the statute of limitations, counsel will not be appointed except upon


written order of the Chief Judge for Administrative Purposes for the Court of Common Pleas in


the circuit. In these cases, the Chief Judge will insure that counsel is only appointed for an indigent


applicant when the facts raise a material issue regarding the applicability of the rule forbidding


successive applications or the statute of limitations.”); Rule 71.1(d), SCRCP (providing


appointment of counsel is necessary only when a question of law or fact necessitates a hearing).


This Court has reviewed the application and the record in this case and finds there are no


genuine issues of material fact. Therefore, summary dismissal is appropriate. Set forth below are


the Court’s findings:


Statute ofLimitations


This Court finds Applicant’s application should be summarily dismissed for failure to


comply with the filing procedures of the Uniform PCR Act.5 “An application for relief pursuant


to this chapter must be filed within one year after the entry ofjudgment ... or within one year after


the sending of the remittitur . . . .” § 17-27-45(A). The statute of limitations applies to all PCR


applications filed after July 1, 1996. Peloquin v. State, 321 S.C. 468, 470, 469 S.E.2d 606, 607


(1996). A motion for summary judgment may be used to raise the defense of statute of limitations.


McDonnell v. Consol. Sch. Dist. Of Aiken, 315 S.C. 487, 489, 445 S.E.2d 638, 639 (1994). The


circuit court may “grant a motion by either party for summary disposition of an application when


it appears from the pleadings . . . that there is no genuine issue of material fact and the moving
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5 S.C. Code Ann. § 17-27-10 to -160.







party is entitled to judgment as a matter of law.” § 17-27-70(c).


Here, Applicant was sentenced on May 8, 2012. He did not file a direct appeal. The PCR


December 4, 2020, and November 30, 2022—well after the filing period expired. Accordingly,


this Court finds Applicant’s applications should be summarily dismissed as untimely.


Successive/Res Judicata


This Court finds these actions should further be summarily dismissed because they are


successive to Applicant’s 2013 PCR application and barred by the doctrine of resjudicata. Courts


ground raised in a subsequent application could not have been earlier raised in a previous


application. Foxworth v. State, 275 S.C. 615, 274 S.E.2d 415 (1981); Arnold v. State, 309 S.C.


157, 420 S.E.2d 834 (1992). Section 17-27-90 of the South Carolina Code states:


Section 17-27-90 is clear—successive post-conviction relief applications are forbidden unless an


applicant can indicate a “sufficient reason” why new grounds for relief were not raised or were not


properly raised in previous applications or actions challenging these convictions. See Aice, 305


S.C. at 452, 409 S.E.2d at 395 (“[Applicant] has filed an original PCR application, and has been


allowed to seek review of the ruling against him. We refuse to grant his request for a second


chance, and again we do so in order to effectuate the purposes of the Act and rules.”).
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disfavor successive applications and place the burden on applicants to establish that any new


All grounds for relief available to an applicant under this chapter


must be raised in his original, supplemental, or amended application.


Any ground finally adjudicated or not so raised, or knowingly,


voluntarily, and intelligently waived in the proceeding that resulted


in the conviction or sentence or in any other proceeding the applicant


has taken to secure relief, may not be the basis for a subsequent


application, unless the court finds a ground for relief asserted which


for sufficient reason was not asserted or was inadequately raised in


the original, supplemental, or amended application.


application was therefore due on or before May 8, 2013. These applications were filed on







Any new ground raised in a subsequent application is limited to those grounds that “could


not have been raised ... in the previous application.” Id. at 450, 409 S.E.2d at 394. If the applicant


could have raised these allegations in a previous application, then the applicant may not raise those


grounds in successive applications. Id. Applicant bears the burden of showing the allegations could


not have been previously raised. Land v. State, 274 S.C. 243, 262 S.E.2d 735 (1980).


Here, Applicant’s current allegations of ineffective assistance of plea counsel were raised


and ruled upon in his 2013 PCR application. Because these issues were litigated in the prior action,


they are barred by the doctrine of res judicata. Res judicata prohibits subsequent actions by the


same parties on the same issues. Bell v. Bennett, 307 S.C. 286, 414 S.E.2d 786 (Ct. App. 1992).


A final judgment on the merits in a prior action bars subsequent consideration of those issues in a


new action. Foran v. USAA Cas. Ins. Co., 311 S.C. 189, 427 S.E.2d 918 (Ct. App. 1993). Res


judicata also bars any issues that could have been raised in the former action. Id.; see also


Foxworth, 275 S.C. 615, 274 S.E.2d 415.


Before the Court will hold an evidentiary hearing, Applicant must make a prima facie


showing he is entitled to relief. Welch, 246 S.C. 258, 143 S.E.2d 455. Applicant had a full


successive application is appropriate or why he could not have raised these claims in his prior


collateral actions; thus, these allegations are successive and barred under section 17-27-90. See


Aice, 305 S.C. at 452, 409 S.E.2d at 395 (explaining that the PCR rules “contemplate an


adjudication on the merits of the original petition, one bite at the apple as it were” (citing Gamble


counsel claim was raised and ruled upon in the initial PCR application. Applicant has failed to


meet the burden imposed upon him; thus, this Court finds his applications should be summarily
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opportunity to litigate all of his claims in his previous PCR action and has failed to show a


v. State, 298 S.C. 176, 178, 379 S.E.2d 118, 119 (1989)). In fact, the ineffective assistance of







dismissed as successive and as barred by the doctrine of res judicata.


Newly-Discovered Evidence


This Court finds Applicant’s assertion he is being held in custody unlawfully as a result of


newly-discovered evidence, such that he is entitled to an evidentiary hearing, is without merit. The


Act states a person may institute a PCR action if “there exists evidence or material facts, not


previously presented and heard, that requires vacation of the conviction or sentence in the interest


ofjustice.” S.C. Code Ann. § 1 7-27-20(A)(4).


“If the applicant contends there is evidence of a material fact not previously presented, the


PCR application must be filed within one year after the date ofactual discovery ofthe facts by the


applicant or after the date when the facts could have been ascertained by the exercise of


reasonable diligence.'' S.C. Code Ann. § 17-27-45(C) (emphasis added). In South Carolina, a


guilty plea is regarded as a waiver of non-jurisdictional defects and claims of violations of


applicant requesting a new trial based on after-discovered evidence following a guilty plea must


show that:


Jamison v. State, 410 S.C. 456, 470, 765 S.E.2d 123, 130 (2014).


In Jamison, our Supreme Court noted it would be a “rare case” where the interests ofjustice
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(1) the newly discovered evidence was discovered after the entry of


the plea and, in the exercise of reasonable diligence, could not have


been discovered prior to the entry of the plea; and (2) the newly


discovered evidence is of such a weight and quality that, under the


facts and circumstances of that particular case, the “interest of


justice” requires the applicant’s guilty plea to be vacated. In other


words, a PCR applicant may successfully disavow his or her guilty


plea only where the interests of justice outweigh the waiver and


solemn admission of guilt encompassed in a plea of guilty and the


compelling interests in maintaining the finality of guilty-plea


convictions.


constitutional rights. State v. Rice, 401 S.C. 330, 331-32, 737 S.E.2d 485, 485-86 (2013). An







require the vacation of a knowing and voluntary guilty plea involving an admission of guilt and a


waiver of trial. 410 S.C. at 470, 765 S.E.2d at 130.


This Court finds Applicant has failed to present aprimafacie claim for relief or sufficiently


present a “rare case” requiring vacation in the interest of justice based on newly-discovered


evidence. Specifically, Applicant’s discovery that his lawyer failed to inform Applicant that he


was mentally incompetent at the time of his offense does not constitute newly-discovered


evidence. With due diligence, Applicant could have discovered the alleged failure of counsel in


his prior PCR action. In fact, Applicant raised a similar allegation in his initial PCR action.


Consequently, he cannot raise this allegation now under the guise of “newly-discovered evidence.”


Applicant has ultimately failed to meet his burden under Jamison, and this Court finds his


applications should be summarily dismissed.


Frustration ofFinality ofConvictions


As a final matter, both the United States Supreme Court and the South Carolina Supreme


Court have emphasized the necessity for finality of litigation in criminal cases. The Court in Aice


explained that:


305 S.C. at 451-52, 409 S.E.2d at 394-95 (citations omitted).
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Finality must be realized at some point in order to achieve a


semblance of effectiveness in dispensing justice. At some juncture


judicial review must stop, with only the very rarest of exceptions,


when the system has simply failed a defendant and where to


continue the defendant’s imprisonment without review would


amount to a gross miscarriage of justice. . . . [Here], Aice seeks to


have more than one procedural “bite” at the apple. Aice has filed an


original PCR application, and has been allowed to seek review of


the ruling against him. We refuse to grant his request for a second


chance, and again we do so in order to effectuate the purposes of the


Act and rules.







The United States Supreme Court has explained that “the principle of finality ... is essential


to the operation of our criminal justice system. Without finality, the criminal law is deprived of


much of its deterrent effect.” Teague v. Lane, 489 U.S. 288, 309 (1989). “Relitigation of a


conviction is a rear-view mirror, while a respect for finality encourages those in custody to


F.3d 248, 252 (4th Cir. 2012) (quoting Schneckloth v. Bustamonte, 412 U.S. 218, 262


(1973) (Powell, J., concurring)). In his concurring and dissenting opinion in Mackey v. United


States, Justice Harlan wrote:


401 U.S. 667, 691 (1971) (Harlan, J., concurring in part and dissenting in part). Seven years after


Mackey, the South Carolina Supreme Court quoted Justice Harlan’s opinion with approval in


Applicant’s repeated attempts to litigate his convictions and sentences through successive and


time-barred applications is contrary to the recognized need for finality of litigation; thus, his


applications shall be summarily dismissed.


Conclusion


WHEREFORE, Application’s PCR application filed on November 30, 2022 (2022-CP-10-
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Finality in the criminal law is an end which must always be kept in


plain view. ... At some point, the criminal process, if it is to function


at all, must turn its attention from whether a man ought properly to


be incarcerated to how he is to be treated once convicted. If law,


criminal or otherwise, is worth having and enforcing, it must at some


time provide a definitive answer to the question litigants present or


else it never provides an answer at all. Surely it is an unpleasant task


to strip a man of his freedom and subject him to institutional


restraints. But this does not mean that in so doing, we should always


be halting or tentative. No one, not criminal defendants, not the


judicial system, not society as a whole is benefited by a judgment


providing that a man shall tentatively go to jail today, but tomorrow


and every day thereafter his continued incarceration shall be subject


to fresh litigation.


contemplate the future prospect of ‘becoming a constructive citizen.’ ” United States v. Fugit, 703


Anderson v. Leeke, 271 S.C. 435, 441-42, 248 S.E.2d 120, 123 (1978). This Court finds







5515) shall be merged into his PCR application filed on December 4, 2020 (2020-1 0-CP-4357).


Further, pursuant to section 17-27-70 of the South Carolina Code and Rule 12(b)(6), SCRCP, this


Court intends to dismiss these applications with prejudice unless Applicant provides specific


reasons, factual or legal, why the applications should not be dismissed in their entirety. Applicant


is granted twenty (20) days from the date of service of this Order upon him to show why this Order


should not become final. Applicant shall file any reasons he may have, factual or legal, with the


Charleston County Clerk of Court and shall serve opposing counsel at the following address:


Applicant is cautioned that his response to this order must be actually received by the


Charleston County Clerk of Court and opposing counsel within twenty (20) days from the date of


the service of this Order, and the Court will not consider any issues raised in his response if not so


timely filed and served.


AND IT IS SO ORDERED this iy of


, South Carolina
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Office of the Attorney General


Danielle Dixon, Esquire


PCR Division - Ninth Circuit


P.O. Box 11549


Columbia, South Carolina 2921 1
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O^OUTHC^


March 29, 2023


Dear Judge Young:


If you have any questions, please do not hesitate to contact me.


Sincerely,


Jerome Curry, #253067cc:


Columbia, SC 2921 1-1549 . Telephone 803-734-3970 . Facsimile 803-253-6283


The Honorable Roger M. Young, Sr.


Chief Administrative Judge


100 B road Street, Suite 368


Charleston, South Carolina 29401


Danielle E. Dixon


Assistant Attorney General


Alan Wilson
Attorney General


DED/vh


Enclosure(s)


Re: Jerome Curry , #253067 v. State of South Carolina


Case No.: 2020-CP-l 0-05357 AND 2022-CP-10-05515


Enclosed please find the proposed Order Granting Respondent’s Motion to Merge and


Conditional Order of Dismissal in the above-captioned case. Respondent’s Return, Motion


Merge and Motion to Dismiss have also been sent to your chambers for your consideration. If this


proposed order meets your approval, please sign and forward to the Charleston County Clerk of


Court for filing.
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Columbia, SC  29201
(803)734-1080
 
~~~ CONFIDENTIALITY NOTICE ~~~ This message is intended only for the
addressee and may contain information that is confidential. If you are not the intended
recipient, do not read, copy, retain, or disseminate this message or any attachment. If
you have received this message in error, please contact the sender immediately and
delete all copies of the message and any attachments.


