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STATE OF SOUTH CAROLINA
COUNTY OF CHARLESTON

IN THE COURT OF COMMON PLEAS
FOR THE NINTH JUDICIAL CIRCUIT

J’Quan Marquel Scott, #365229
Case No.: 2019-CP-10-05340
Applicant,

V.
ORDER VACATING KIDNAPPING
SENTENCE AND DISMISSING

REMAINING PCR APPLICATION

State of South Carolina,

Respondent.

I. INTRODUCTION

The matter before this Court is an action for post-conviction relief (PCR) commenced by
I’Quan Marquel Scott (“Applicant)” on October 17, 2019. On February 6, 2023, a hearing into
the matter was convened before the Honorable George M. McFaddin, Jr. at the Charleston
County Courthouse. Applicant was present and represented by James K. Falk, Esquire. Assistant
Attorney General T. Cruise Mitchell represented the State. During the evidentiary hearing,
testimony was taken from Applicant; James Arthur Brown, Jr., Esquire; and Ninth Circuit
Solicitor Scarlett Anne Wilson.

After hearing the testimony at the PCR hearing and upon full review of the record, this
Court finds Applicant has met his burden of proof as to the claim related to the kidnapping
sentence. This Court further finds Applicant did not meet his burden of proof for all other PCR
claims. For the reasons discussed below, this Court grants relief in-part to vacate Applicant’s
sentence for kidnapping, denies relief on all other claims, and dismisses this action with

prejudice.
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II. PROCEDURAL HISTORY

Applicant is confined in the South Carolina Department of |Corrections. In December
2012, the Charleston County Grand Jury indicted Applicant for murder (2013-GS-10-07416),
armed robbery (2013-GS-10-07418), kidnapping (2013-GS-10-07419), and possession of firearm
during the commission of a violent crime (2013-GS-10-07421). James| Arthur Brown, Jr., esquire
represented Applicant at his plea. 9" Circuit Solicitor Scarlett Wilson prosecuted the case.

On August 26, 2015, Applicant appeared before the Honorable Kristi 1. Harrington and
pleaded guilty as indicted. Judge Harrington sentenced Applicant to life imprisonment for
murder, thirty years for armed robbery, thirty years for kidnapping, and five years for possession
of a weapon during the commission of a violent crime.

Applicant filed a timely notice of appeal. Laura Caudy, Esquire, of the Office of
Appellate Defense perfected the appeal. Appellate counsel filed an Ander’s Brief of Appellant on
February 16, 2017. The Court of Appeals directed appellate counsel |to brief further issues on
December 15, 2017. The remittitur was returned to the Circuit Court on November 5,2018.

III. STATEMENT OF FACTS

Sometime before the murder, Alex Apps ("victim") decided to sell his truck on Craigslist
as the vehicle was becoming cumbersome to operate in downtown Charleston, where victim was
a college student. (R. p. 34, 1. 24-p. 35, 1. 2). Victim met with Applicant once to discuss the sale
of the vehicle, and agreed to meet again on October 3, 2013. (R. p. 35, 11. 4-6).

On October 3, 2013, at 7:00 AM, victim and his mother, who drove from Beaufort
carrying the title to the vehicle, met with Applicant and Isaac Williams ("Co-Defendant") at
Hardee's on Spring Street. (R. p. 35, 11. 7-15). Victim, Applicant, and co-defendant got in the
truck to take a short "test drive," while victim's mother stayed at Hardee's with the title to the
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truck as a security measure. (R. p. 35, 11. 13-18). Rather than victim returning, victim's mother
received text messages indicating the sale fell through and suggesting she return to Beaufort,
which she did. (R. p. 35, 1. 1 8-p. 36, 1. 5). The texts conveyed a promised that the victim would
contact her later. (R. p. 36, 11. 1-5). However, that would not occur. During the short drive,
Applicant shot and killed victim in the truck. (R. p. 40, 11. 3-4). Applicant then discarded
victim's body just over the Arthur Ravenel Bridge in Mt. Pleasant. (R. p. 38, 11. 7-9).

In the days following the murder, Applicant used victim's credit card to go shopping and
also showed off the truck to friends while partying in Beaufort. (R.|p. 36, 1. 18-p. 37, 1. 6).
Eventually, after four days of investigation by victim's mother, Beaufort County police, and
Charleston County police, applicant led detectives to victim's body. (R. p. 36, 1. 23-p. 38, 1. 10).
Further investigation indicated that this crime was premeditated and that Applicant and co-
defendant intended the purchase of the truck to be a ruse all along. (R. p. 38, 11. 15-22).

IV. CURRENT APPLICATION

Applicant timely commenced this PCR application on October 17, 2019. In his pro se
application Applicant alleged he was entitled to relief based on the following grounds:

1. Counsel was ineffective for...

a. “failing to go over possible defenses with petitioner.”

b. “failing to adequately investigate and present mitigating evidence to petitioners
mental illness.”

c. “advising petitioner that he would get less time if he pled guilty.”

d. “failing to advise petitioners prior to entry of plea that the incriminating
statements made which were induced by the officers threats and promise may
have been made involuntarily and if so would be inadmissible at trial.”

e. “failing to properly move to quash the kidnapping indictment in accordance with
S.C. Code Ann. 17-19-90 (2003) violating my due process and equal protection
rights.”

f. “failing to object to prosecutors closing argument on guilt that the petitioner
showed no remorse.”

g. “failing to object to sentence.”

h. Involuntry guilty plea

1. Invalid sentence
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During the evidentiary hearing, Applicant raised the following additional application:
J- Counsel was ineffective for failing to object to Judge Harrington presiding over
the guilty plea and failing to request her recusal from the case due to an
antagonistic interaction between Counsel and Judge Harrington prior to the plea.

At the evidentiary hearing, Applicant proceeded on all claims.

V. INEFFECTIVE ASSISTANCE OF COUNSEL, GENERALLY

Ordinarily, PCR allegations are centered upon an allegation that the applicant did not
receive effective assistance of counsel guaranteed by the Sixth Amendment. The allegation of
denial of such representation sets forth a prima facie violation of this constitutional right, and
raises a question of fact that can only be determined by an evidentiary hearing. Rogers v. State,
261 S.C. 288, 291, 199 S.E.2d 761, 762 (1973).

The reviewing court applies the two-part test outlined in Strickland v. Washington to
determine whether counsel’s conduct “was so ineffective as to require reversal” of the
applicant’s conviction. 466 U.S. 668, 687 (1984). To obtain relief, a PCR applicant must prove
(1) counsel’s performance fell below an objective standard of reasonableness, and (2) the
applicant sustained prejudice as a result of counsel’s deficient performance. /d. at 687-88;
accord. Cherry v. State, 300 S.C. 115, 117-18, 386 S.E.2d 624, 625 (1989). Failure to make the
required showing of either deficient performance or sufficient prejudice defeats the
ineffectiveness claim. Strickland, 466 U.S. at 700; see also Bell v. Cone, 535 US. 685, 695
(2002) (explaining that “[w]ithout proof of both deficient performance and prejudice to the
defense, . . . it could not be said that the sentence or conviction resulted from a breakdown in the
adversary process that rendered the result of the proceeding unreliable” (citation and internal

quotation marks omitted)).
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The applicant has the burden of establishing both deficiency and prejudice in order to be
entitled to relief. Hughes v. State, 346 S.C. 554, 558, 552 S.E.2d 315, 317 (2001); Rule 711wy,
SCRCP. To prove deficient performance, the applicant must establish that, in light of all the
circumstances, the acts or omissions complained of “were outside the wide range of competence”
demanded of attorneys in criminal cases. Strickland, 466 U.S. at 688. To prove prejudice, the
applicant must establish “a reasonable probability that, but for counsel’s unprofessional errors,
the result of the proceeding would have been different.” Id. at 694. A reasonable probability is a
probability “sufficient to undermine confidence in the outcome.” Jd Significantly, “the ultimate
focus of inquiry must be on the fundamental fairness of the proceeding whose result is being
challenged.” Id. at 696.

Because the Sixth Amendment right to counsel also applies to a defendant entering a
guilty plea, Hill v. Lockhart, 474 U.S. 52 (1985), extended the two-part Strickland test to
challenge guilty pleas based on ineffective assistance of counsel. See Padilla v. Kentucky, 559
U.S. 356, 373 (2010) (recognizing that the guilty plea process is a “critical phase of litigation”
for purposes of the Sixth Amendment right to effective assistance of counsel). The analysis of
counsel’s performance under the first prong of Sirickland remains unchanged—the applicant
must show that counsel’s representation fell below an objective standard of reasonableness
demanded of attorneys in criminal cases. Hill, 474 U.S. at 58-59; accord Thompson v. State, 340
S.C. 112, 115, 531 S.E.2d 294, 296 (2000). An applicant alleging his guilty plea was induced by
meffective assistance of counsel must prove counsel’s advice to plead guilty was not “within the
competence demanded of attorneys in criminal cases.” Hill, 474 U.S. at 56.

The second, or “prejudice” prong, however, “focuses on whether counsel’s constitutionally

ineffective performance affected the outcome of the plea process.” Id Specifically, when an applicant
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claims counsel’s deficient performance caused him to accept a plea, the applicant “must show that
there is a reasonable probability that, but for [plea] counsel’s [alleged] errors, he would not have
pleaded guilty and would have insisted on going to trial.” /d. at 59. The applicant must further
convince the court that a decision to reject the plea bargain would have been rational under the
circumstances. Padilla, 559 U.S. at 372.

This inquiry “focuses on a defendant’s decisionmaking” and does not turn on the
outcome of a defendant’s actual criminal proceeding or potential outcome had a defendant
chosen to proceed to trial. Lee v. United States, 582 U.S. 357, 137 S. Ct. 1958, 1966
(2017). However, an applicant must convince the court that a decision to reject the plea bargain
would have been rational under the circumstances. Padilla, 559 U.S. at 372. The question here is
whether the applicant, if correctly informed of circumstances surrounding the plea, would have
pleaded guilty—nor whether counsel would have still advised him or her to plead guilty. Turner
v. State, 335 S.C. 382, 385, 517 S.E.2d 442, 444 (1999).

VI. FINDINGS OF FACT & CONCLUSIONS OF LAW

This Court has reviewed the testimony presented at the PCR hearing, observed the
witnesses, passed upon their credibility, and weighed their testimony accordingly. After hearing
the testimony presented and considering the legal arguments by counsel, as well as the record in
this action incorporated by way of the State’s return, this Court grants relief on Applicant’s
claims his kidnapping sentence was illegal; therefore, Applicant’s kidnapping sentence is hereby
vacated. This Court finds the remaining claims to be without merit. Pursuant to S.C. Code Ann. §
17-27-80, this Court makes the following findings of facts and conclusions of law based upon all

of the probative evidence presented.
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Counsel Informed Applicant He Would Get Less Time if He Pleaded Guilty'
Applicant contends Counsel was ineffective for crroneously advising him he would get
less time if he pleaded guilty. This Court disagrees and finds Counsel properly advised Applicant
of the consequences of his guilty plea.

1. PCR Testimony

Applicant testified he did not realize he could receive a life sentence if he pleaded guilty.
(PCR Tr. p. 9). Applicant testified that once Counsel got his family involved to convince him to
plead guilty, he believed he would get less time than he actually received. (PCR Tr. p. 9).
Applicant testified Counsel informed him he would get no more than 30 years. (PCR Tr. p. 9—
10). Applicant testified he only pleaded guilty based on Counsel’s assurances he would receive
less than life. (PCR Tr. p. 10). On cross-examination, Applicant testified he recalled informing
the plea court that he understood he could be sentenced to life imprisonment, but he answered
“yes ma’am” to every question whether he agreed with or not. (PCR T p. 14).

Counsel testificd there was never a plea offer from the State. (PCR Tr. p.- 19). Counsel
testified the State was recommending a life sentence. (PCR Tr. p. 45). Counsel testified he
informed Applicant the State would be asking for a life sentence at the plea hearing. (PCR Tr. p.
45). Counsel testified Applicant was aware he could be sentenced to life as a possible
consequence of the guilty plea. (PCR Tr. pp. 48 —49).

2. Guilty Plea Testimony

At the guilty plea hearing, the court engaged in the following colloquy with Applicant:

The Court: T can sentence you on murder for 30 years up to life. Do you
understand that’s the possible punishment?

The Defendant: Yes, ma’am.

! Allegation 1(c) will be addressed in this section. /
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(Plea Tr. p. 31).
3. Discussion

This Court finds Counsel was not ineffective in advising Applicant of the consequences
of his guilty plea. Specifically, Counsel properly advised Applicant he could be sentenced to life
imprisonment if he pleaded guilty. Counsel’s credible testimony demonstrates Counsel never
informed Applicant he would be sentenced to 30 years or less if he pleaded guilty. This Court
finds Counsel properly advised Applicant he was facing a potential |life sentence by pleading
guilty. Thus, Counsel was not deficient in advising Applicant of the consequences of his guilty
plea.

Even supposing Counsel affirmatively misadvised Applicant regarding the potential
sentence, any misadvise on the part of Counsel was cured by information conveyed at the guilty
plea hearing. “Defendant’s knowing and voluntary waiver of statutory or constitutional right
must be established by a complete record, and may be accomplished by colloquy between court
and defendant, between court and defendant’s counsel, or both”. State v. Ray, 310 S.C. 431, 427
S.E.2d 171 (1993). Any possible misconceptions regarding sentencing on a defendant’s part can
be “cured by the colloquy during the actual guilty plea hearing.” Wolfe v. State, 326 S.C. 158,
164, 485 S.E.2d 367, 370 (1997). “In considering an allegation on post-conviction relief (PCR)
that a guilty plea was based on inaccurate advice of counsel, the transcript of the guilty plea
hearing will be considered to determine whether any possible error by lcounsel was cured by the
information conveyed at the plea hearing.” Stalk v. State, 375 S.C. 289,652 S.E.2d 402 (Ct. App.
2007), aff'd as modified, 383 S.C. 559, 681 S.E.2d 592 (2009) (citing Wolfe, 326 S.C. at 165).
The Court informed Applicant, and Applicant affirmed he understood, that he could be sentenced

to life imprisonment at the guilty plea hearing. Thus, Applicant has failed to prove prejudice as
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to this allegation. Accordingly, this Court finds this allegation is DENIED.
Failure to Review Possible Defenses Including That His Statements Could Be
Inadmissible at Trial?

Applicant next contends Counsel failed to go over possible defenses with him.
Specifically, Counsel failed to advise Applicant, prior to the entry of the plea, that the
incriminating statements which were induced by the officer’s threats and promise may have been
made involuntarily and if so would be inadmissible at trial. This Court disagrees and finds
Counsel was not ineffective in this regard.

1. PCR Testimony

Applicant testified Counsel never reviewed a trial strategy with him. (PCR Tr. p. 7).
Applicant testified he made a statement to law enforcement while in custody. (PCR Tr. p. 7).
Applicant testified he was not read his miranda rights. (PCR Tt. p. 8). Applicant explained he
was sitting in the interrogation room for hours and was threatened by law enforcement during the
interrogation. (PCR Tr. p. 8). Applicant tesfiied law enformcement lied in the arrest warrant
when they stated he was mirandized. (PCR Tr. p. 8). Applicant testified that Counsel informed
him he would attempt to get the statements suppressed. (PCR Tr. P 9.

Counsel testified that, due to the State’s lack of evidence regarding the identity of the
shooter, their defense was that Applicant did not know the murder was going to happen. (PCR
Tr. p. 17). Counsel testified he beleived Applicant’s statement would have been suppressed.
(PCR Tr. p. 20). Counsel explained suppressing the statement was a part of the trial strategy.
(PCR Tr. p. 20). Counsel beleived there were several problems with the interrogation including
the length of the interrogation and the “Christian Burial Speech” given by law enforcement

during the interrogation. (PCR Tr. p. 20). Counsel testified he filed an omnibus motion to

* Allegations 1(a) and 1(d) are addressed in this section. Z
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exclude evidence which incorporated those arguments. (PCR Tr. p. 21). Counsel noted this
motion would only have been relevant if Applicant went to trial. (PCR Tr. p. 21). Counsel
reiterated suppressing the statement was always going to be a part of the trial strategy. (PCR Tr.
p. 47). Counsel testified that even had he been able to suppress Applicant’s statement, he had no
way of suppressing the text message statements from the co-defendant’s phone which implicated
Applicant as the shooter. (PCR Tr. p. 34).
2. Discussion

This Court finds Counsel went over the possible defenses with Applicant. Counsel
informed Applicant he was prepared to challenge the admissibility of the statements if they
proceeded to trial. Counsel’s credible testimony demonstrates suppression of the statements was
an integral part of his trial strategy. Counsel’s filed omnibus motion 1o exclude evidence, which
includes a motion to suppress the statement, corroborates Counsel’s testimony on this point.
Applicant’s own testimony evinces that he was informed of Counsel’s strategy to move for the
suppression of the statement. Therefore, this Court finds Counsel advised Applicant that, due to
several potential problems with law enforcement’s interrogation of Applicant, he would be
moving to suppress the statements. This Court further finds Counsel was prepared to argue this

issuc at a Jackson v. Denno hearing had Applicant proceeded to trial. This Court finds Counsel

was not deficient in this regard. Additionally, Applicant waived his right to present any defenses
on the indictments during his guilty plea hearing. (Gp. Tr. p. 31). Thus, Applicant has failed to
prove he was prejudiced by an alleged deficiency.

Accordingly, this allegation is DENIED.
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Failure to Object to Judge Harrington Presiding Over Guilty Plea’

Applicant further contends Counsel was ineffective for failing to object to Judge
Harrington presiding over the guilty plea and failing to request her recusal from the case due to
an antagonistic interaction between Counsel and Judge Harrington prior to the plea. This Court
disagrees and finds there was no meritorious reason to require Judge Harrington to recuse
herself.

1. PCR Testimony

Counsel testified there was an approximate three-month gap between guilty plea and
sentencing. (PCR Tr. p. 21). Counsel explained he prepared a PowerPoint mitigation presentation
prior to the sentencing hearing. (PCR Tr. p. 21). Additionally, a pre-sentencing investigative
report was ordered to be prepared. (PCR Tr. p. 23). Counsel indicated three months was an
adequate amount of time to prepare for his mitigation presentation. (PCR Tr. p. 25). Counsel
testified he personally dropped off the PowerPoint presentation and sentencing memorandum to
Judge Harrington’s law clerk the Monday before the guilty plea. (PCR Tr. p. 22). Counsel
testified that on the day of sentencing they were originally assigned a small courtroom with no
video capabilities in which to present Applicant’s PowerPoint mitigation presentation. (PCR Tr.
p. 28). Due to the inability to present mitigation, Counsel explained they had to move to a larger
courtroom with AV capabilities; the move took some time. (PCR Tr, p. 28). Because of this,
Counsel testified Judge Harrington called all the partics back into the hallway behind the
courtroom where she told Counsel, it’s all your fault. (PCR Tr. p. 29)./Counsel indicated he did
not know what Judge Harrington was referring to when she made this statement. (PCR Tr. p. 30).

Following this interaction, Counsel was able to present his PowerPoint mitigation presentation to

3 Allegation 1(j) will be addressed in this section.
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the Court. (PCR Tr. p. 30). Counsel testified Applicant did not receive any benefit of the plea.
(PCR Tr. p. 32).

Ninth Circuit Solicitor Scarlett Wilson (“Solicitor”) testified that she witnessed nothing
to indicate Judge Harrington was biased in this case. (PCR Tr. p. 58). Solicitor was adamant in
her testimony that Judge Harrington’s irritation did not influence the sentence in this case. (PCR
Tr. p. 58).

2. Discussion

This Court finds there was no meritorious reason to require Judge Harrington to recuse
herself. “Pursuant to Canon 3(E)(10(a) of Rule 501, SCAR, a judge should disqualify himself or
herself in a proceeding in which the judge’s impartiality might reasonably be questioned.” Stare
v. Jackson, 353 S.C. 625, 578 S.E.2d 744, 745 (Ct. App. 2003). “It is not enough for a party
seeking disqualification to simply allege bias; the party must show some evidence of bias or
prejudice.” Id. (citing Roche v. Young Bros, Inc., of Florence, 332 S.C. 75, 504 S.E.2d 311
(1998). “The alleged bias or prejudice must stem from an extra-judicial source and result in a
decision based on information other than what the judge learned from his or her participation in
the case as a judge.” Id. (citing Payne v. Holiday Towers, Inc., 283 S.C, 210, 321 S.E.2d 179 (Ct.
App. 1984). Here, Applicant has presented no evidence the life sentence Judge Harrington
handed down was based on anything other than information she learned from her participation in
this case. A mere allegation that a Plea Judge was irritated regarding technological issues in the
courtroom 1s wholly inadequate to demonstrate bias or warrant recusal. Therefore, Counsel was
not deficient for failing to move for Judge Harrington’s recusal in this case. Accordingly,

Applicant has failed to meet his burden, and this allegation is DENIED.
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Failure to Object to the Thirty-Year Sentence Jor Kidnapping’

This Court finds Applicant has shown he is entitled to relief for counsel’s failure to object
to the court’s thirty-year sentence for kidnapping. A person convicted of kidnapping “must be
imprisoned for a period not to exceed thirty years unless sentenced for murder as provided in
Section 16-3-20.” S.C. Code Ann. § 16-3-910 (2015) (emphasis added). Where a defendant has
been sentenced for murder of a victim, such sentence precludes a sentence for kidnapping of that
victim, and any such sentence should be vacated. State v. Vick, 384 S.C. 189, 201, 682 S.E.2d
275, 281 (Ct. App. 2009). A challenge to sentencing must be raised at trial to be preserved for
appellate review. /d. at 202. Here, Counsel failed to object to the court’s thirty-year sentence for
kidnapping. Accordingly, this Court finds that Applicant has met his burden on this claim, and
his concurrent thirty-year sentence for kidnapping is hereby vacated pursuant to Section 16-3-
910 of the South Carolina Code. Notwithstanding, this Court does not vacate Applicant’s
conviction for kidnapping.

Insufficiency of the Indictment’
Applicant further contends Counsel failing to properly move to quash the kidnapping
indictment in accordance with S.C. Code Ann. 17-19-90 (2003) violating my due process and
equal protection rights. This Court disagrees and finds Counsel was not/ineffective in this regard.

1. PCR Testimony

Applicant testified his murder indictment was missing two key elements — feloniously
and willfully. Applicant testified his kidnapping indictment was missing the elements of intent

and by force. Counsel testified he did not recollect any issues with the indictments. (PCR Tr. p.

* Allegations 1(g) and (i) are addressed in this section.
5 Allegation 1(e) is addressed in this section.
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50). Counsel noted challenges to indictments do not generally result in permanent relief. (PCR
Tr. p. 51).
2. Discussion

Applicant contends Counsel was ineffective for failing to object to the indictments and
move to dismiss (squash) the indictments for insufficiency. This Court finds Applicant failed to
prove Counsel was ineffective in this regard. An indictment is a notice document. Stare v.
Gentry, 363 S.C. 93, 102, 610 S.E.2d 494, 500 (2005); see S.C. Code Ann. § 17-19-10 (*No
person shall be held to answer in any court for an alleged crime or offense, unless upon
indictment by a grand jury...”). An indictment is sufficient if it apprises the defendant of the
clements of the offense intended to be charged and apprises the defendant of what he must be
prepared to meet. Granger, 333 S.C. at 4, 507 S.E.2d at 324. An indictment charging a statutory
crime does not need precise language from the requisite statute if the indictment contains
equivalent language to the statute. State v. Crenshaw, 274 S.C. 475, 477, 266 S.E.2d 61, 62
(1980).

The Charleston County Grand Jury indicted Applicant for kidnapping, murder, armed
robbery, and possession of a weapon during the commission of a violent crime. This Court has
reviewed the indictments and finds the indictments gave Applicant sufficient notice of all his
charges. Thus, Applicant has failed to prove Counsel was deficient in|this regard. Furthermore,
Applicant waived any defenses he may have on the indictments at the guilty plea hearing. (GP.
Tr. p. 31). Therefore, Applicant has failed to prove he was prejudiced by any alleged deficiency
as to these indictments. Accordingly, Applicant has failed to meet his burden, and this claim is

DENIED.
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Failure to Adequately Investigate Applicant’s Mental Health®

Applicant next contends Counsel was ineffective for failing to adequately investigate and
present mitigating evidence to petitioner’s mental illness. This Court disagrees and finds Counsel
was not ineffective in this regard.

1. PCR Testimony

Counsel testified he did not see a competency or responsibility issue. (PCR Tr. p. 51).
Counsel explained he was not aware of anything that would have been mitigating regarding
Applicant’s mental health. (PCR Tr. p. 51). Based on his interactions with Applicant, Counsel
noted there was no indication of mental incompetency. (PCR Tr. p-53)

| 2. Discussion

This Court finds this allegation is without merit. “When a post-conviction relief applicant
raises issues of competency in the context of a plea proceeding, the two-prong Strickland
analysis still applies; however, because of the nature of the claim, proof of deficiency of counsel
is intertwined with prejudice.” Ramierz v. State, 419 S.C. 14, 795 SIE.2d 841 (2017). “When
establishing Strickland prejudice in the context of plea counsel’s failure to request a mental
competency evaluation, the post-conviction relief application need only show a reasonable
probability that he was incompetent at the time of the plea.” /d.

Here, Applicant has presented no evidence he suffered from any mental illness that would
have rendered him incompetent or been useful for mitigation purposes. Counsel “reasonably
relied on his own perceptions that [Applicant] was not mentally deficient” when investigating
this case. Jeter v. State, 308 S.C. 230, 417 S.E.2d 594 (1992). This Court finds there were no
indications Applicant suffered from any mental illness; thus, Applicant has failed to prove

deficiency in this regard. Furthermore, since Applicant has failed to present any evidence of

& Allegation 1(b) will be addressed in this section.
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mental deficiency, he has also failed to meet his burden establishing prejudice. Accordingly, this
allegation is DENIED.
Failure to Object to Prosecutor’s Closing Argument’

Applicant contends Counsel was ineffective for failing to object to the prosecutor’s
closing argument. Specifically, Applicant alleges Counsel should have objected when the
prosecutor said Applicant did not show any remorse. This Court disagrees and finds Applicant
has failed to meet his burden as to this allegation.

Applicant testified he disagreed with the Solicitor’s characterization that he did not show
any remorse. (PCR Tr. p. 12). Solicitor Scarlett Wilson testified she disagrees that acceptance of
responsibility by way of plea automatically means remorse. (PCR Tr. pt 57).

Solicitor made the following comment during her recitation of the facts at Applicant’s
guilty plea:

Solicitor: They kill Alex, dumped his body in broad daylight in Mount Pleasant just over

the bridge, and there doesn’t seem to be any reaction from them and certainly no remorse

because later that night what are they talking about? They’re talking back and forth about
the money; whether or not they can use the card.
(GP. Tr. p. 38).

This Court finds these comments were entirely appropriate. Solicitor was properly
reciting the facts of the case and the evidence the State was going to present at trial. Thus, there
was no meritorious reason for Counsel to object to these comments. Instead, Counsel properly
argued 1n his mitigation that Applicant was accepting responsibility for this crime and the court

should consider that during sentencing. (GP. Tr. p. 49). Therefore, Counsel was not deficient.

Accordingly, Applicant has failed to meet his burden, and this allegation is DENIED.

7 Allegation 1(f) will be addressed in this section.
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VII. ConcLusion

Based on the foregoing, this Court finds and concludes Applicant has met his burden on
the claim related to his kidnapping sentence and hereby vacates | Applicant’s sentence for
kidnapping. Notwithstanding, this Court finds Applicant has not established any constitutional
violations or deprivations that would require this Court to grant his application for post-
conviction relief as to his remaining claims. This Court finds Applicant freely, knowingly, and
voluntarily pleaded guilty. Therefore, this Court dismisses this PCR action with prejudice.

Applicant must file and serve a notice of appeal within thirty days from PCR counsel’s
receipt of written notice of entry of judgment to secure the appropriate appellate review pursuant
to Rule 203, SCACR. Applicant has a right to appellate counsel’s assistance in seeking review of
the denial of PCR. Austin v. State, 305 S.C. 453, 409 S.E.2d 395 (1991). Rule 71.1(g), SCRCP,
provides that if Applicant wishes to seek appellate review, PCR counsel must serve and file a
notice of appeal on Applicant’s behalf. Applicant is directed to | Rule 243, SCACR, for

appropriate procedures for appeal.

IT IS THEREFORE ORDERED:

Applicant’s sentence for kidnapping is vacated; and
The remaining PCR application claims be denied and dismissed with prejudice; and
Applicant is to remain in the custody of the State.

AND IT IS SO ORDERED this |G ay of Mdr i , 2004,
LY

GEORGE NF
Presidipg Jud
Ninth Judicial

LI b —

¢5uw\-kr‘ , South Carolin
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