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DIRECT EXaAMINATION BY MS. ZMROCZEK - BILLY PATTERSON 68
Q Okay.
A, You -- it -- it's adopted -- she was adopted -- my

wife's mother was adopted, so we're related somehow or

ancther ---
Q Okay.
:\ -—- if you follow that.

Q Okay. Yeah. Tell -- tell the jury what kind of
worker the —- Mr, Garcia was.

A Very good worker. He -- on time; did everything we
asked him tec do; never had no problem with him.

Q Did you have a second shift for a while at EMR?

A Yes, ma'am.

Q aAnd what were the hours of the second shift?

-1 It went from -- I think it was 5:30 to 4 in the
morning or 5:30 to 5. It's been a while since we had it.
But I think it -- somewhere around the 5:30 time to -- to 5
or 5:30 in the morning.

Q And do you recall if Filiberto worked that shift?

A Yes, he did.

Q And when did he change from working that shift?

y:\ I don't have the exact date. It was -- let's see.
Q In 2012 was he working second or first shift?
A That -- he would be on -- I hate to tell you —- T

really ---

Q That -- oh, that's ---
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DIRECT EXAMINATION BY MS3. ZMROCZEK - BILLY PATTERSON
A Can't give you exact date.
o} Before or —-—- were you aware of the birth of his
daughter, Madison?
A Yes.
0 Okay. Before and -- and during her birth, was he on
first shift or second shift?
A I'm sorry. I can't ---
o} No problem. No -- no worries. He -- but then, he
eventually worked first shift.
A Yes, ma'am.
0 Do you —-— what are the hours for first shift?
A The scheduling hours are 6 to 2:30.
Q Six a.m.?
A 5ix a.m. to 2:30.
Q And then, I think that there's been testimony that,

times, y'all worked overtime a little bit?
Yes, ma'am.
All right.
Quite a bit.

How ~-- were you able to converse with Filiberto?

A

Q

A

o}

A Yes.
o} Did he speak good English?

A Broken English.

o} Okay. Were -- are there workers at EMR that also

don't speak English as their first language?

69

at
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DIRECT EXEMINATION BY MS. ZMROCZEK - BILLY PATTERSON 70
Yes, ma'am.
And was -- did he communicate with them?

Yes, ma'am.

A
Q
A
Q Did he talk about his family to you at all?
F:y Yes, ma'am.

Q Tell the jury what he told you about his family.

. Usually, he came in, in the afternccns. I would ask
him how they were doing from being that we're somewhat
related, of course, and I did have to get aleng at EMR. So
most time he would say they were pretty good. They -- the
baby was sick or that, you know, she had dector's
appointment. The -- the boy was always good. Cameron's
always been a good kid. So -- but I -- that was basically
it. We didn't get into details, I mean.

Q Do you know what kind of role Tracy had -- Tracy, the
-— his wife, in the relationship?

a She was the caretaker.

Q Okay. Did she work?

A Off and on. I don't remember her working -- maybe cne
or two months when she was -- after she moved here.

Q Okay. 2And do you know where they moved from?

A I want to say Chester.

Q Okay.

a Yeah.

Q And after -- did you ever see Tracy and Filiberto
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DIRECT EXAMINATION BY MS. ZMROCZEK - BILLY PATTERSON 71

interact?

A

Q

Yes.

How often? Often enough to make an opinion on who was

in control of the --—-

A Yes.
Q === relationship?
A Yes.
Q Okay. Who was in control of the relationship?
MR. MCNAIR: Objection: speculation.
THE COURT: Sustained.
o} To your knowledge and what you observed, simply from
your observation, is Filiberto an assertive person?
A No.
Q Were you aware of Tracy having any mental or medical
conditions?
A Aware as -- no. X ---
Q Okay. Was she able to interact normally with people?
A Yes.
Q Okay. And what, if anything, do you know about what

happened in September?

A

Q

w

B0

September?
O0f =~ of the -- when Madison passed.
Oh. Sorry.

That's okay. Sorry.

It's been a while,
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DIRECT EXAMINATION BY MS5. ZMROCZEK ~ BILLY PATTERSON 72
0 Yeah. Iet me ask it -- let me -- let me rephrase it.
That's a very =---
A Yeah,
Q --- poor questicn. Let me rephrase it. Did you spend

any time around Madison?

Y% Limited.

Q Qkay. What == how would you describe her size and
weight?

A She was small, underweight for her size -- or for her
age.

Q Did -- were -- did you ever -- when -- do you recall

the last time you saw her?

A Can't give you specific months or whatever. But it
was -- I would say probably three months before he got ---
Q Before he got arrested?

A -—- arrested ---

Q You can say ---

A --- incarcerated.

Q It's okay.

A Hate to put it that way.

Q That's all right. And at that time did you have any
concerns about her needing to go to the hospital due to her
welght or appearance?

A No. Again, she was small, but she -- as far as we

know, she was being taken care of. There was medical
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CROSS-EXAMINATION BY MR. MCNAIR - BILLY PATTERSON 73
doctors -- you know, visits and stuff, so
Q And since then you haven't had any interaction with --
with Filiberto or ---
A No.
Q ~—=~ Tracy, have you? Okay.

Thank you. Please answer any guestions that the state
may have.

CROSS-EXAMINATION

BY MR, MCNAIR:
Q Hey, Mr. Patterson.
) Hey, how you doing?
Q Who told you about Madison's doctor's appointments?
A The wife.
Q Okay. She said she's taking Madison to the doctor?
A We would talk about in -- just, you know, in general,
that she had a doctor appointment be coming up or, you

know, she'd been to the doctor.

Q Was Mr. Garcia there when she was saying those types
of things?
.3 No. This is at our house. It's just private

conversation, me and her.

Q All right. Now, you mentioned sometimes y'all worked
later than your -- your shift hours. But y'all do punch in
and punch out at EMR, correct?

A Yes, sir.
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CROSS-EXAMINATION BY MR. MCNAIR -~ BILLY PATTERSON 74
Q All right. So have you seen this report, this EMR
report, before, reflecting employees' hours?
A No, sir. I do not have privy to that report.
Q Okay. But this would accurately reflect the hours
that Mr. Garcia would've worked, correct?
A I would assume so.
Q Okay. Now, you mentioned you saw Madisen
approximately three months before, I guess, Mr. Garcia got
arrested?
A Yes, sir.
Q Did you held her?
A No, sir.
Q I'm going to try not to show you a bad photo. I'm
going to show you State's Exhibit 13. 1Is that the way her

face appeared when you saw her three menths ---

A No ---
Q ~—— prior to her death?
A No, sir.

Q Okay. And if you had seen a face that looked like
that, if you had seen her like that, what would you have
done?

A Me and my wife would've talked definitely about
getting something done.

Q Is it apparent to you that something's wrong with that

child?
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REDIRECT EXAMINATION BY MS. ZMROCZEK - BILLY PATTERSON 75

A Yes, sir.
Q Okay. Thank you.
THE COURT: Redirect?
MS. ZMROCZEK: Just one follow-up question, Your
Honor.
REDIRECT EXAMINATION

BY MS. ZMROCZEK:

Q As you -~ when you saw her in -- approximately three

months before her death, what -- did you -- did you see her

without clothes on or was she ---

A No, ma'am. She had clothes on.

Q Okay. So you weren't able to see her ribs?

A No, ma'am.

Q Okay. You -- but you were able to see her face?
A Yes, ma'tam.

Q And you -- you stated that she appeared small?
A Yes, ma'am. She was premature, so, I mean —---
Q Ckay.

A ——= it was -——-

Q Thank you.

A --~ obvious.

THE COURT: All right. Thank you very much, sir.

may step down.
THE WITNESS: Thank you,

(Whereupon, the witness exited the witness stand.)

You
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DIRECT EXAMINATION BY MS. ZMROCZEK - ASHLI MITCHELL

THE COURT: Any objections to this witness being
excused?

MS. ZMROCZEEK: DNone, Your Honor.

THE COURT: Thank you, sir. You're free to go. (To
Ms. Zmroczek) You may call your next witness.

MS. ZMROCZEK: Your Honor, we call 0livia -- and I'm
sorry. I'm making sure I get her -- actually, we calil
Ashli Mitchell.

THE COURT: All right. Is she ocut -- is she out ---

MS. ZMROCZEK: Yes.

THE COURT: --- front?

(Off the record briefly.)

(Whereupon, the witness came forward.)

ASHLI MITCHELL, having been first duly sworn,
testified as follows:

DIRECT EXAMINATICN

BY MS. ZMROCZEK:
Q Ms. Mitchell, tell the jury where you work.
A I work with the Department of Social Services.
Q And what are your duties at the Department of Social
Services?
A I am a human resource speclalist II, a treatment
worker in family preservation.
Q Okay. And have you been involved in the case with M

Garcia?

76

r.
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DIRECT EXAMINATION BY MS. ZMROCZEK - ASHLI MITCHELL T

A I have. Yes, ma'am.

Q And as part of your duties, do you have to meet with
him and interview him and -- and explain the process of -—-
of —- of DSS is involved?

A I do. Yes, ma'am.

Q And have you been able to do that every time without a
translator?

Y I have met with him, I think, twice without a

translator. But every other time has been with a
translator.

Q Okay. Does he -- does he understand English?

A Yes. He did when I met with him.

Q Okay. A2And then, is it -- did he have a full
understanding of how the system worked, or is it something
-- it -- was he familiar with all your services or what you
were providing, or -- or is this something that he was not
-— he did not appear to be familiar with?

A I don't -- I don't exactly go into each case and tell
them about services. It kind of goes on a case-by-case
basis. I did explain to him that in this case, we wouldn't
be offering services. &nd he appeared to understand that.
Q Okay. And have you had any contact with any members
of his family outside of this country?

A Yes, ma'am, I have.

Q Okay. And have they been recently involved in the
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CROSS-EXAMIWNATION BY MS. MAYES - ASHLI MITCHELL 78
case —- or trying to become recently involved in the case?
A Yes, ma'aﬁ.

Q Okay. Thank you. Please answer any guestions that

the state may have.

CROSS-EXAMINATION
BY MS. MAYES:
Q and just to clarify, you became involved because after
Cameron was removed from the care of Mr. Garcia and -- and
Ms. Recach, DSS became his legal guardian, correct?
A That's correct.

MS. MAYES: WNothing further.

THE COURT: &All right. Thank you very much, ma'am.
You can step down.

(Whereupon, the witness exited the witness stand.)

THE CQURT: What ---

MS. ZMROCZEK: Your Honor, may we take a -- a quick
break?

THE COURT: Yezh.

MS. ZMROCZEK: Thank you,

THE COURT: Ladies and gentlemen, let me get you to
step back in the jury room. Please have no conversation
about the case. I'll get you back out here shortly.

{(Whereupon, the jury exited the courtrcom at 1:59

p.m.)

MS. ZMROCZEK: Sorry, Judge.
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DIRECT EXAMINATICN BY MS. ZMRCCZEK - TRACY RCACH
THE COURT: All right. We'll be at ease.
{(0ff the record from 1:59 p.m. until 2:07 p.m.)
THE COURT: All right.
MS. ZMROCZEK: So, Your Honor, at this time we call
Tracy Roach.
THE COURT: All right. Ms. Roach, if you'd just
prlease come around, ma'am, to be sworn.
(Whereupon, ithe witness came forward.)
{Cff the record briefly.)
TRACY RCACH, having been first duly sworn,
testified as follows:
DIRECT EXAMINATICN

BY MS. ZMROCZEK:

Q Ms. Roach, were you subpoenaed to -- to court today?
A Yes, I was.
Q And do you intend on offering any testimony? When I

ask you questions about this case, how are you geing to
answer them?
A I'm going to plead the Fifth Amendment.
Q To each and every question that I ask you?
A Yes, ma'am.

THE COURT: Okay. All right.

MS. ZMROCZEK: Your Honor, I would just ask that the
Court declare this witness unavailable at this time.

THE COURT: ©Now, and just so the record's clear -- a

79

nd
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DIRECT EXAMINATION BY MS. ZMROCZEK - TRACY ROACH 80
-- and I'm going to -- y'all correct me if I misquote
anything. Ms. Roach earlier had entered a plea and was
sentenced by the Court, and she has since filed a motion to
have that sentence reconsidered, as well as has filed an
appeal. Is that correct, Ms. Roach?

THE WITNESS: Yes, sir.

THE COURT: Okay. And so based upon —- based upon
that situation and that exposure, she is opting to claim
her rights under the Fifth Amendment and remain silent.
And we certainly would honor that. So we will -- Ms.
Reach, I'm going to let -- allow you to step down and just
excuse you from these proceedings, then.

THE WITNESS: All right. Thank you.

THE COURT: Okay?

(Whereupon, the witness exited the witness stand.)

THE COURT: All right. Are we ready now to proceed,
Ms. Zmroczek?

MS. ZMROCZEK: Ready, Your Honor.

(Whereupon, Ms. Mayes and Ms. Zmroczek conferred.)

MS. MAYES: One moment, Your Henor.

THE COURT: All right.

(Off the record briefly.)
MS. ZMROCZEK: OQkay. We're ready, Your Honor.
THE COURT: All right. {To the bailiff) Let's bring

the jury in, please.
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DIRECT EXAMINATION BY MS. ZMROCZEK - OLIVIA WOODS 81
{Off the record briefly.)
(Whereupon, the jury entered the courtroom at 2:12

p.m.)

THE COURT: All right, ladies and gentlemen. Thank

you for that courtesy of allowing us to take that break.

We will go ahead and proceed with your next witness, Ms.

Zmroczek.

MS. ZMROCZEK: Thank you, Your Honor. We call Olivia

Woods.

THE COURT: All right.
(0ff the record briefly.)
{(Whereupon, the witness came forward.)

OLIVIA WOODS, having been first duly sworn,

testified as follows:

(Off the record briefly.)

DIRECT EXAMINATION

BY MS. ZMROCZEK:

Q Ms. Woods, will ycu tell the jury where you work?

A Lexington County DSS.

Q And what are your job duties?

A I am a child abuse and neglect investigator.

Q Okay. And -- and as a child abuse and neglect
investigator, do you have training -- or do you go through

training for analyzing or evaluating environments for

safety and risk assessments?
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DIRECT EXAMINATION BY MS. ZMROCZEK - OLIVIA WOODS 82
A Yes, ma'am.
Q And do y'all do that in -- in every situation in which
you're involved?
A Yes, ma'am.
Q Are you aware that a member of -- that someone that
works in your office with you in your area went out to the
house at - Edmund Highway?
A There was ncbody from our office hefore my

investigation that went out to the home.

Q Okay. Before your investigation?
A Correct.
Q And -- but then, once that investigation ensued, there

are several dates that someone went cut to the home,

correct?

y:\ That -- the mentor program that we had.
Q Ckay.

A A worker went out to the home.

0 All right. And if I read the dates to you -- January
25th, 20137

A May I look back at the notes -- or —--—-

Q Absolutely.

A You said January 29th?

0 Yeah. . Sorry. Bad handwriting.

A There was a member of the -- from the mentor program

that did geo out to the home.
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DIRECT EXAMINATION BY MS. ZMRCCZEK - QLIVIA WOODS 83
Q Okay. A&nd that -- and that was 20137
A Yes, ma'am,
o] And then, what was the next -- what was the date of

the next visit?

A Then the next visit that she actually made contact —---
Q Yes.,
A ~—— with the family? It would hawve been a scheduled

home visit on January 30th, 2013.

Q Okay. And then, when was the next contact? And when
you say "contact with a home visit," she at that time took
notes and was able to see that -- she was able to visualize
the -- all of the children in the home at that time?

A No. I can't speak to what she actually did.

0 Right.

A I can ——-

o) Right.

y:\ --- only just read the records that we have.

Q Okay. Does the report reflect that -- that she would
do that?

A It does seem that she was in the home and she did
observe Cameron and Madison in the home on January.

Q Okay. And then, the next one -- what -- what is the
next date you have?

p: February 7th.

0] Observation at that time as well?
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DIRECT EXAMINATION BY MS. ZMROCZEK - OLIVIA WOODS

A There was.

Q Okay. And the next date?

A January -- I'm sorry —-- February 1l4th.
0 Okay. Observation on that date as well?
A Yes, ma'am.

The next date?

March 13th, 2013.

Okay. Observation of Camercon and Madison that day?
Yes, ma'am.

Okay. The next date?

I believe it's February 27th.

© - & - H_ S &

-~ my records did that as well.

84

okay. Yeah., Yeah. I know it went out of order. My

So February 27th, and then March 13th, and then the nt

date after that?

b3 The next day that I have is April 8th.

Q Okay. And observation on that date as well?

A Yes, ma'am.

Q Okay. And the next day after that?

A May 1l4th.

Q Okay. Was there one April 26th?

A Yes, ma'am, there was.

Q Okay. And April 26th, a face-to-face visit and saw

the children?

A Correct.
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DIRECT EXAMINATION BY MS. ZMROCZEK - OLIVIA WOODS 85
Q Okay. And then, May 14th?
A May 14th. Yes, there was a -- a home visit.
Q Okay. And what -- what's the -- when's the last date
that they were discharged from -- from this investigation?
A The last time -- well, it wasn't actually an
investigation.
Q Okay. I mean, a -- or providing services?
.3 The last date in the home was May l4th, 2013.
Q Okay. And then, when was the -~ when was the case
discharged from your office?
A From the mentor office, it was closed in the system on
June 24th.
Q Okay. Throughout the -- seven, eight, nine -- the
nine contact visits, was there any reports or indications
or concerns of any abuse or neglect to either children
noted?
A Like I said, I can't speak to what -- what she -- whét
she saw. Any cases where it's -- like, a low-to-moderate
risk, if there is any high-risk concerns, they immediately
send it back £o our office for investigation.
Q And did they ever get sent back to your office?
A They did not.
Q Okay. And were you subpoenaed by the -- the
goverﬁment to testify in this case?

A By the state?
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CROS55-EXAMINATION BY MS, MAYES - OLIVIA WCCDS 86
Q Yes.
A Yes, ma'am.
0 Okay. Please answer any questions they may have for
you.

CROSS-EXAMINATION

BY MS. MAYES:
0 Hi. And, Ms. Woods, fust I have a few follow-up
questions about that.
y:\ Qkay.
0 You were subpoenaed by the state in this case because
of your invelvement, specifically with Cameron G.
correct?
A Correct.
0 And because you initially went out to the home of the
defendant, Mr. Garcia, and Tracy Roach about nine days
after Madison's death, correct?
A I believe so. The date that we went out was == I
think it was September 9th, I ---
0 September ---
A -—— believe.
Q --- 9th?
A Yes, ma'am.
Q Okay. And so seven days after her death?
A Correct.
Q And the reascn that you went out there was because at
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CRCSS-EXAMINATION BY MS. MAYES - OLIVIA WOODS 87
1 that point in time, it was known that even though Mr.
2 Garcia had not been arrested yet, nor had the codefendant,
3 Tracy Roach, it was known that, for Cameron's safety, he
4 needed to be removed from the home, correct?
5 A That's correct.
6 o] Now, moving on to the gquestions that were posed about
7 this mentor program, and -- and just to clarify, you're a
8 DSS worker, correct?
9 A Correct.
10 Q The Department of Social Services?
11 And you're actually a -- a social worker or a
12 caseworker in that regard, correct?
13 A That's correct.
14 0 This mentor program that you menticned that's the one
15 who conducted the checks that Ms. Zmroczek was just asking

16 you about, are they employees of D35?

17 A They are not.

18 0 Okay. So they're not DSS caseworkers such as

19 yourself?

20 A Correct.

21 Q And the Scuth Carclina Mentor Program is a velunteer
22 program; is that correct?

23 A That's correct.

24 Q And essentially, what happened is there had been a

25 report that did not concern Madison. It was a report of
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CROSS-EXAMINATION BY MS. MAYES - OLIVIA WCODS 88

neglect concerning Cameron, correct?

A That's correct.

Q And that report would've been about six months or
seven months or even nine months before Madison's ultimate
death, correct?

A That's correct.

Q And because it was that neglect report concerning
Cameron, it was referred to the South Carolina Mentor
Program to do home checks, correct?

A That's correct,.

Q And you have with you the records verifying the dates

of those?
A Yes, ma'am.
Q Now, just to clarify, the first actual contact would

have been a worker going to the home and leaving a note on
the door January 29th, but that was not face-to-face

contact, correct?

A That is correct.

Q So the first, initial contact was January 30th,
correct?

A Yes, ma'am.

Q And then, the last, as you testified to, was May 14th
of 2013, correct?

A Correct.

Q And those were all -- those visits between January and
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REDIRECT EXAMINATION BY MS. ZMROCZEK - OLIVIA WOODS B9
the last one in May were all prescheduled visits, correct?
A Yes, ma'am.

Q So ultimately, the family knew or was aware that the
DSS worker would be coming that day, correct?
The mentor worker? Yes, ma'am.
Yes. I'm sorry. Clarify -- yes. The mentor worker.
That's correct.

A
Q
A
o] Would have been aware that they were coming that day?
A Correct.

Q

So all of these visits being prescheduled, she knows
they're coming; they show up; and at scome point, they come

inside the home and then observe the children, correct?

a That's correct.

0 Now, these aren't medical exams, are they?

A No, ma'am.

0 And the last one, I believe your testimony was, was

May 14th, 2013. So we're talking about when Madison was 9
months old, correct?
A That's correct.
Q Nothing further.

MS. ZMROCZEK: I just have a few follow-ups questions,
Your Honor.

THE COURT: Yes, ma'am.

REDIRECT EXAMINATION

BY MS. ZMROCZEK:
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Q In the reports that were provided to you, does it
specifically address safety concerns? Is there an area
that they have to address whether or not there are safety
concerns?
A They -~ the worker pretty much just put in -- into the
system what -- what she observed in the home.
Q Okay. And so 1f she saw -- and you referred tc her as

Madison. If she saw Madison, she would refer to that?

A If she saw any concerns?

Q No. ©No. If she saw Madison, she would put Madison's
name.

A Correct.

Q Okay. And that did appear in every contact visit?
A I believe s0. Yes, ma'am.

Q Okay. And who was the primary -- who was the -- the -
- the primary contact -- who did the mentor-worker program
and DSS work with ---

A For the -—--

Q --- to set these visits up-?

A For the mentor case?

Q Yes.

A rom what I've looked back and saw, she -- the worker

contacted -- the telephone that was with -- with Ms. Roach.
Q With Ms. Roach?

And this concern with Cameron had to deo with the
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schooling-education issue, correct?
A That's correct.
Q Thank you.

MS. MAYES: HNothing further,

THE COURT: All right. You may step down, ma'am.
Thank you.

{(Whereupon, the witness exited the witness stand.)

MS. ZMROCZEK: Any objection to them being released,
Your Honor?

THE COURT: Any --—-

MS, MAYES: No objecticen from the state, Your Honor.

THE COURT: All right. You're free to go. Thank you.
All right. You may call your next witness.

MS. ZMROCZEK: Thank you. We call Pat Lucas.

(0ff the record briefly.)
{(Whereupon, the witness came forward.)
PAT LUCAS, having been first duly sworn,
testified as fcllows:
DIRECT EXAMINATION

BY MS. ZMRCCZEK:
Q Ms., Lucas, tell the jury where you work.
A I work for a program called BabyNet.
Q And will you explain to the jurors what BabyNet is?
A BabyNet is the state’s early-intervention program,

designed to serve children from birth until the day before
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their third birthday, if they show significant
developmental delay or are at risk for significant
developmental delay.

R And were you —-- was BabyNet asked to participate in
services regarding an infant with the name Madison Garcia?
A Yes. I did an intake visit on Madison.

Q And who was your primary contact with that intake?

A Mother.

Q Okay. And did you have any interacticn with the
father, Mr. Garcia?

A No, I did not.

R Okay. Did -- when did that first interaction take
place?
A I had a telephone contact, I believe, prior to the

intake. The intake, which is how we assess children for
eligibility, was actually in the home on September 5th,
201z2.

Q And tell the jury about that assessment.

A There are too types of assessments in BabyNet. The
type of assessment that was completed on Madison was based
on her diagnosis of trisomy 21, which we call "Down
syndrome." In her case a child -- or any child with Down

syndrome is anticipated to need help to reach their

developmental milestones. And so I don't need to show that

a delay exists. 1In that case when I have medical
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information about the diagnosis, such as trisomy 21, all I
did was complete what we call the "intake paperwork."”

Q And then, explain what happens after -- after someone
is taken into BabyNet's services.

A After intake a child is seen by an early
interventionist/service coordinater. The way that person
is determined is based on the parent's reading information
that we in BabyNet provide so that the parent can choose
which intervention agency they want to use for services,.

The interventionist goes to the home. Most of BabyNet
services are in the home. The interventionist will do a
developmental assessment on the child. And then a service
plan is set up.

And in BabyNet we use the initials I.F.S5.P.:
individualized family service plan. Aand that's a way that
the interventionist, as she's visiting, can help the child
reach developmental goals based on a parent's concern or
based on needs that are anticipated because of a medical
diagnosis. The interventionist also visiting has her role
-- most of them are women -- has her role as service
coordinator. In that capacity she would arrange for any
kind of therapy that might be needed, such as speech
therapy, physical therapy, or occupaticnal therapy.

0 And in this -- in Madison's case, which service was

selected for -- or for you?
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A If by "service" you mean who came after my intake ---
Q Right.
A --— visit? And most people don't know all the ins and

outs of BabyNet. So the mother selected the intervention
agency that goes by the name of "Easter Seals of South
Carolina." They were the ones to whom the intake
information was sent for them to pick up services after my

intake visit.

Q So after your intake visit, do you have any more
involvement with the -- with the family?
A Generally, I do not have any more contact with a

family unless the family has some concerns about the
services that the child's receiving and they want to talk

over that with me.

Q Okay. And so that initial intake was in September of
2012. Did you have an occasion to do an -- an -— another
intake or have a different contact later on after -- after

these services from Easter Seals?

A The -—- the only other contact was when Mom called and
asked to have another BabyNet intake completed because
services had been closed. And once a child is closed to
BabyNet services, the only way to come back through and
resume those services is by going through another intake.
0 And when was that call made?

A I'd have to look at the record.
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Q Okay.

MS. ZMROCZEK: May I approach, Your Honor?

THE COURT: Yes, ma'am.
a Ckay. Thank you.

(Off the record briefly.)

A Okay. So we received an office in the -- a call in
the office and it says: "Mom callsg" —--

MS. MAYES: Objection to hearsay.

THE COURT: Sustained as to any hearsay.

MS. ZMROCZEK: Okay.

Q Yeah. You can't say what anybody said.

A Oh.

Q But just tell me the date. Sorry.

A Oh. March 23rd, 2013, it looks like.

Q And when does your ---

A It's not my handwriting.

Q And so —- certainly. And when is it indicated that

the last contact was made?

A On April 12th of 2013, a message was left for me,
canceling the appointment that we had set up for an intake
and a message was left that she would call to reschedule
the appointment.

Q Okay. And you kept saying "she." To whom are you
referring when you say "she"?

A To Madison's mother, Tracy Roach.
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Q Okay. To your knowledge, who was the primary
caregiver?

A The mecther --—-

MS. MAYES: Objection ---
A —-—- was.

MS. MAYES: --- tc speculation.

THE COURT: Sustained.

MS. EZMROCZEK: But I asked to her knowledge, Ycur
Honor. She did an intake.

THE COURT: If she knows from her intake.
Q To your knowledge, who was the primary caregiver?
A When I went to the home visit for the intake, the
mother indicated that she was the primary caregiver.
Q Thank you. Please answer any questions the state may
have.
A Thank you.

CROSS-EXAMINATION

BY MS. MAYES:
0 And the reason it was indicated to you that she was
the primary caretaker is because they didn't even tell you
that he was living in the home, correct?
.1 I was told that he lived outside of the area.
Q Because they're going to lose their food stamps if
they find out -- if ---

MS. ZMROCZEK: Objection ---
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Q -—-— anybody ---

MS. ZMROCZEK: --- Your Honor.
Q -—- finds out he lives in the home.

THE COURT: Sustained.

MS. MAYES: I'll rephrase that.
Q So the information that you received at intake was
that Mr. Garcia wasn't in the home, correct?
A Correct.
Q And in addition to that, you're the one who actually
set up the Easter Seals appointment, correct?
A I am not.
0 Well, you made the referral for Melissa Juergens from
Easter Seals?
A We sent the paperwork over to the supervisor. The
supervisor assigns the interventionist.
Q Okay. So Easter Seals is definitely a referral that's
available through BabyNet, correct?
A If the parent chooses that intervention agency, yes.
Q Ckay. So Easter Seals was an option available to the
family. And in fact, Easter Seals was there and giving
services in the home, correct?
A I don't know.
Q Oh, you -- okay. So you weren't aware that Easter
Seals had been in the home and, in fact, was in the home in

-- in December of 2012 and had contact with Mr. Garcia?
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A Correct.
Q Okay. And then, all of those canceled appointments
that you menticned in the year 2013, were you aware that he
was laid off from work and actually in the hcme as well?
I don't know anything about canceled ---
Okay.

--— appointments except the intake appcintment.

o= 0

Thank you. Nothing further.
MS. EZMROCZEK: Just a few follow-up questions.
REDIRECT EXAMINATION
BY MS. ZMROCZEK:
Q Any information that was provided to you about who
lived in the home or didn't live in the home would've been
provided by Tracy Roach?
A Correct.
Q Thank you. I have nothing further.
THE COURT: 2all right.
MS. ZMROCZEK: 1I'd ask that this witness be excused.
THE COURT: Any objection to this witness being
excused?
MS. MAYES: No objecticn from the state, Your Honor.
THE COURT: All right. Thank you very much, ma'am.
THE WITNESS: Okay. Thank you.
THE COURT: You're free to go.

THE WITNESS: Okay. Thank you.
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THE CQURT: Appreciate you being here.

{(Whereupon, the witnhess exited the witness stand.)

THE CQURT: You may call your next witness.

MS. ZMRQCZEK: Thank you, Your Honor. We call
Christopher Watkins.

THE COURT: All right.

{(Whereupon, the witness came forward.)

(0ff the record briefly.)
CHRISTOPHER WATKINS, having been first duly
sworn, testified as follows:
DIRECT EXAMINATION

BY MS5. ZMRQOCZEK:

0 Mr. Watkins, can you tell the Jjury where your
employed?
A I'm employed at Stillinger Investigations. It's a

local private-investigations firm here in Columbia.

Q And how long have you been employed there?

A Since 2010.
Q And how do vou bhecome a private investigator?
A I'd -- I began working with the president of the

company, Brian Stillinger, back in 2010, He's been a

licensed private investigator for 18 years.

Q And were you retained to assist in the defense in this
case?
A I was.
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And are you being paid for your testimony?
I'm not being =-- no.
Okay. So explain to the jury how that works, then.
How -- how ---

Q

A

Q

A

Q You ---
A The assignment?
Q

A

Right.

Okay. We -- we have a contract —- or —- yeah --
contracted by your cffice, I believe in 2014, and -- and
received -- received the case -- discovery. And we opened

a case at our office.

0 Okay. And are -- are——— are y'all paid for your time
that you've put into -- to the case?

A We -- we're paid through the Office of Indigent
Defense.

Q OCkay. And how much do you get paid an hour?

A $50 per hour.

0 All right. Tell -- what is digital forensics?

Y Digital forensics is a area of forensic science
dealing in the securing and processing of evidence taken
from digital devices, such as laptop -- our computer, cell
phones, for the use in all kinds of litigation.

Q Is -- in your role at Stillinger Investigations, do
you participate in -- in digital-forensic examinations?

A I do. I'm a private investigator. And I -- at our
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office I specialize in criminal defense and digital-
forensic investigations.

Q And how many analysis -- digital-forensic analysis

have you completed?

A Hundreds.
0 And are those on -- what kind of devices are they on?
A Mostly computers —- computers or cell phones —- smart

phones, some tablets here and there.

Q Have you ever been qualified as an expert in digital
forensics?

A I have. I was gualified in South Carolina Family
Court, Circuit Court, and United -- United States federal
court.

MS. ZMROCZEK: Your Honor, at this time we would move
this witness as an expert in digital forensics.

THE COURT: Any cbjection?

MR. MCNAIR: ©No objection, Your Honor,

THE COURT: All right. Without objection.

MS. ZMROCZEK: Thank you.
Q What was your role regarding digital-forensics
investigation in this case?
A In this matter I received =-- well -- well, there's a
few things that I've done. There were some reports that
were produced and provided from Lexington County Sheriff's

Department from Investigator Michael Phipps that he had
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completed. I had -- and I had also acquired copies of the
forensic -- forensic images of a eMachine laptop computer
and a SD card that was taken from a Sanyo camera that was
found in the home.

Q What -- and just briefly on the phone, what =-- what
review of the phone -- was this the -- I'm showing you
State's 60. Is this the phone that you're referring to?
A I didn't have the phone itself. I had the report
provided by Investigator Phipps.

Q Okay. And what did a review of those text message

from that phone ---

A Qkay.
Q -—— sShow?
A I found that there were a total of -- there were four

text messages that were received on the device from a
contact listed as Tracy. One —— the first message was
dated Tuesday, August 27th, 2013. And it was received at
11:31 a.m. from the contact associated with Tracy. And it

reads: "Come home at lunch and buy me three Budweiser."

The message status on the report indicates that the message

was read. It also indicates that the message was deleted.
On -~ the next message, on Thursday, August 2Sth,

2013, a text message was received at 1:57 p.m. from the

telephone number associated with Tracy that states -- that

reads: "“Buy me a blue 20/20, please.” The message status
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indicates that the message was not read.

On —— on the same date, another message at 2 -- 2:12
p.m. =-- that's August 29th -- from the same contact
assoclated with Tracy, says —-- another message reads: "Buy
me a blue 20/20, please." The status of this message

indicates that the message was not read.

On Friday, August 30th, a text message was received at
2:07 p.m. from the contact associated with Tracy. And it
reads: "Buy me a blue 20/20, please."™ Now, a blue 20/20
is a type of flavored, fortified wine that -- that was
being referred to.
0 And does the phone indicate that there was any
activity on the date of September 2nd?
A There was -- there was no text message or any other
communication activity on September 2nd, 2013,
Q Okay. Moving to the -- I think you said eMachine --
tell the -- the jury what that is.
A Okay. I -- I received a report that was completed by
Investigator Phipps for the laptop. It was a laptop
computer. The make was an eMachine. It was found at the
home.

And in my review of that report, there was an Internet
search that read -- the -- the search ferm was "how long
does trazodone show up in a 2-month infant." The date of

this search was Octcober 1lst, 2012. Now, trazodone is an
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antidepressant prescription drug.

Q Okay. When you reviewed the eMachine, were there also
photographs on there?

A Well, what -- so this -- this was with the -- the
report that was provided by Michael Phipps -- or complted
by him. What I've -- what I also requested is a copy of
the forensic image, so we're talking about a -- a complete
-— basically a mirror image of the hard drive that was
found in that computer.

And what I did is I examined that image to -- to
verify a few things. First of all, the report that was
completed by Mr. Phipps was -- was done with a software
called "Magnet Forensics Internet Evidence Finder,"™ which
is a great tool. It's a forensic tool that uncovers
Internet evidence.

So it's not a complete analysis of a machine. So I
wanted to complete a -- a more thorough analysis, because
there was a few questions that I had when I saw that
particular search term. First of all, is there any way to
verify who used the computer. I think that's important.

So first of all, I -- I wanted to verify that the date
that the -- that search was correct. And I -- I was able
to verify it was searched on October 1lst, 2012.

So then, I wanted to determine who -~ who used the

‘computer. I -- referring back to the smartphone report
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that I just mentioned with the text messages, there was a

—— the number -- or the -- the e-mail address associated
with that phone was -- and I'm going to read it to you --
bettogarcia?73€gmail.com. What I did is I -- I ran a

keyword search on that machine to see if this e-mail had
ever came up on the machine. There were noc matches.

So then, I also == I =~ I looked to see if there was
any other e-mail activity. And there ~- I found two e-mail
addresses associated with Tracy Roach. &and I'll read those

out: bgctmrfvahoo.com; it had Tracy Roach appended to

that. And the second was tracy.roach@aol.com.

Q Was there any indication that -- that Filiberto Garcia
ever used this computer?

A There was not.

Q Okay. How were the searches completed, in English or
in Spanish?

A I did not find any Spanish searches.

Q Were the English searches -- used words that were
spelled correctly?

A Say that again? I'm sorry.

Q Did the English == so the searches were done in the
English language?

A They were, yes.

Q Okay. And were they done in a -- a correct -- correct

grammatical and spelling of the English language?
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A It would appear to be. Yes, I didn't see any -- any
common misspellings, anything like that.

Q Okay. Did you find any pictures on the computer?

A I did. Yes.

0 Okay. The pictures -- you said you also reviewed an
5D card.

:§ I did.

Q Where did the SD card come from?

A The SD card came from a Sanyo camera -- digital camera

that was found at the home.
Q Did the pictures on the computer relate to pictures on
the Sanyo camera?
A I found pictures on the computer that were also
present on the SD card from the Sanyo camera. I found also
additional pictures that were taken by a Sanyo camera. I
can't verify the model or a serial number with these
pictufes. But I could see, in the metadata of a lot of
these pictures, that they were taken with a Sanyo camera.
And these pictures were not present on the SD card.
(Whereupon, Ms. Zmroczek and Ms., Mayes conferred.)
Q I'm showing you what's been marked for ID purposes --
and I'm going to read out a lot of numbers, so bear with me
-— Defendant's 30, 27, 22, 26, 20, 21, 16, 15, 14, 13, 42,
43, 41, 31, and 32 and ask if you can -- just if you

recognize and can identify them.
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A Yes.

MS. ZMROCZEK: Your Honor, at this time ~- I can read
the list again or just ask that these be moved into —-——

THE CQURT: Any —---

MS. ZMROCZEK: --- evidence.

THE COURT: ~~- cbjection to those photographs?

MS. MAYES: Not to those photographs, Your Honor,

THE COURT: All right.

THE COURT REPCRTER: M5: Zmroczek ---

THE COURT: They're in without -- those photographs

MS. ZMRCCZEK: Oh.
THE CQURT: --- are in without ---
MS. ZMROCZEK: Thank you.
THE COURT: --- objection.
(Off the record briefly.)
(Whereupon, Defendant's Exhibits 13, 14, 15, 16, 20,
21, 22, 26, 27, 30, 31, 32, 41, 42, and 43 were
entered into evidence.)
Q Can you tell the jury what metadata is?
A Certainly. Metadata is a technical term that means
data about data. B2n example of this would be time and date
stamp appended to -- to the picture ---
Q Were you ---

A --- to a picture.
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o] Were you able to obtain metadata in reference to the
pictures that you found on the SD card and the computer?
A I was.

Q Okay. I'm going to show you what's -— is entered as
Defendant's 13. Can you tell the jury what date that
picture was taken?

A The metadata associated with this picture indicated
that this picture was taken on Thursday, March 5th, 2009.
Okay. And Defendant's 147

Same date: Thursday, March 5th, 2008.

And Defendant's 15°?

Same date.

And 167

Same date.

(o T A o I 2 - o

does that -- what date does it indicate that that picture
was
A all right. There were several photos depicting a --
snowfall -—-

Okay. I'm =---

~-- like this ---

Yes.

Q
A
9 -—- gshowing Defendant's 20 and Defendant's 21.
A
Q Okay.

A

Now, there were two dates associated ---

Okay. Now I'm going to show you Defendant's 20. What
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1 Q Okay.

2 A --— with several -- several of these photos. BSo these
3 -- the ones you just showed me, that is dated December

4 26th, 2010. And also I wanted to -- to -- to explain that
] -—- I wanted to verify that date, because there was a

] discrepancy with some of the time and date stamps on these
7 photos. Referring to the Columbia Metropolitan Airport's

8 weather-history records, there was a snowfall reported in

9 West Columbia on December 26th of 2010.

10 Q Okay. All right. BAnd Defendant's 22, what date was
11 that taken?

12 A Date associated with that was June 7th, 2008.

13 Q Okay. Defendant's 26, what date does that indicate

14 that picture was taken?

15 a That one is dated April 13, 2013.

16 Q Okay. Defendant's 2772

Same date.

b=

17

18 Q Defendant's 307
-\

19 That is dated February 8th, 2013. Now, there were
20 other photos in this sequence of photos where you can
21 clearly see that there is -- there's a birthday cake.

22 There's --
23 Q Defendant's —=--
24 A --- that it's -—-

25 Q -—-- 31 and 32, are you referring to the items in the
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background?

A I am. And ——-

Q Okay.

A -—- there were others associated with this that were
-- that are not included. But they depict a birthday cake

and also a sign that -- that reads: "Happy birthday,

Cameron." And because of this I can say that the time and
date stamp on these photos are =-- is not correct. They =--
it indicate -- for all the photos that you just put up,

February 8th, 2013. Cameron Garcia's birthday is March
)
Q Okay. So there -- so some of the time and date stamps
appear to not line up with the dates ---
A Correct.
Q --—- of the pictures-?

And explain to the jury how that happened.
A Okay. So this is =-- these pictures were taken with a
Sanyo digital camera. And on this camera, when you first
power it on, you are asked to input the date and time. So
you're manually entering in a date and time for that

camera. So it is subject to user error.

Now, I've -- it -- on -- on these cameras, if it goes
without power for a -- a certain period of time, the device
will actually reset. And next time you -- you power it

back on, you'll be asked to input the date and time again.
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Q

Okay. So this picture was either taken, according to

this camera, on February -- February of 2013 or, if it was

actually on Cameron's birthday, in March of 2013, correct?

A

Q

Correct.

Okay. And that would be seven months after July of

2013 -- or 20127 Sorry.

A That would be 2013.

Q Okay. And Defendant's 41, what date was that taken?
A Is there a number associated with that picture? I'm
sorry. I found it. It's -- the date of that picture was

May 18th, 2013.

Q Okay. Defendant's 4272

2 That picture is dated August 18th, 2012.

0 And Defendant's 437

A August 1st, 2012.

0 Are you aware of the date of birth of Madison Garcia?
A quly JJ, 2012.

Q Did -~ so did those pictures appear to be similar or
at -- they're taken around the appropriate time?

A They are consistent with the time of birth. I can't

Q

A

Thank you. That's word I was looking for.

I can't verify that they were actually taken at that

specific time.

Q

Okay. And were you asked to only select pictures of
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Mr. Garcia and Madison, or were there pictures of Ms. Roach

and Madison as well?
A It —— I -- I locked for pictures for both Mr. -- Mr.
Garcia and Madison and also Tracy Roach and Madison and
found there were only about four or five pictures in total
of Tracy Roach and -- and Madison together.
Q And that was a total of how many photos,
approximately? Between the =---
A Just =-- just the ones from the -- well, I mean,
because there were thousands of pictures on the -- on the
computer. So of the ones that were taken from the Sanyo,
there were anywhere from 800 te 1,000.
Q Okay. Thank you, Mr. Watkins. Please answer any
questions that the state may have.

CROSS-EXAMINATION

BY MR. MCNAIR:

0 How you doing, Mr. Watkins?
A Good.
Q So all the pictures were taken of Mr. Garcia, which

would imply, I guess, Ms. Recach could've been taking those
pictures of her child, correct?

A There is no way for me to know that.

o} That's right. Now, on that Sanyo camera, the last
picture of Madison was dated April 13th, 2013, correct?

A Yes, sir.
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1 Q aAnd that picture number was 987. And the way this

2 camera works is that when it takes pictures, they're
3 sequentially ordered, correct?
4 A That is -- that's true. Yes, sir.

5 Q Okay. And -- from 987, the next picture is 588. And
6 that is a picture of Madison -- Madison in a casket, dated
7 September 7th, 2013, correct?

Which number did you read?

588, the next photo ---

10 Qkay.
11 --- after 987, is dated September 7th, 20137
And that's the picture of Madison in a casket?

13

That's correct.

A
Q
A
Q
12 . That's correct.
Q
14 A
Q

15 So there's 4 1/2 months there where there were no

18 pictures?

17 A It appears so.

18 Q Okay. ©Now, regarding the computer, you mentioned
19 there was a search about traxodone [sic] in an infant on
20 October 1st, 2012, correct? And it was how long does

21 trazodone show up in a 2-month infant?

22 A Yes, sir. October ---

23 Q Qkay.

24 A --- 1lst, 2012,

25 Q And was —-—- was there also a search on that day that
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CROSS-EXAMINATION BY MR. MCNAIR - CHRISTOPHER WATKINS 114
said if mother takes prescription drugs, can it show up in

a 2-month-old baby urine? Do you recall seeing that search
as well?

A Something to that effect.

Q Okay. All right. Now, when that search was done,

Madison was about 2 months old. Are you aware of that?

A I am.
Q Okay. So another 11 months transpired prior to her
death?

A {(Nodded head up and down.)

Q Now, are you aware that trazodone was not one of the
drugs found in her system at her death?

A I am. I'm aware of that. Yes.

Q And are you aware that that computer was in the

bedroom where the defendant was known to stay?

A I don't know where the computer was found.
Q You don't know that it was found in the master
bedroom?

Y I know it was found in the home that both defendants

lived in.

Q Qkay. Now, anybody can log onto a computer, right?

A Sure.

Q Okay. And we don't know whether or not Mr. Garcia was
present or not, if -- if Ms. Roach did conduct that search,
do we?
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1 A When I =-- when I spoke with Mr. Garcia, it -- it was
2 very apparent to me that his -- his English skills were

3 broken. 2and I even had him try to read some of -- some of
4 my notes, and he couldn't do it.

5 Q I'm not asking yvou whether he typed the search.

6 A Okay.

7 Q I'm asking you: " There's no way for us to know if he
8 was present when that search was conducted?

] A There's no way for me know that.

10 0 Are you aware if he -- if he typed in searches on his

1 phone in English?
12 A I'm not aware of that.
13 Q Did you review his Web history?

14 A The —- it doesn't show what the search -- what the

15 search term is on the Web history found on the smartphone.
16 0 Were those Web sites in English?

17 MS. ZMROCZEK: Your Honor, may we apprecach?

16 THE CQURT: Yeah.

19 MR. MCNAIR: I'm not getting into the ---

20 MS. ZMROCZEK: Okay.

21 MR. MCNAIR: --- content.

22 MS. ZMROCZEK: Okay.

23 THE COURT: Just ---

24 MS. ZMROCZEK: That's -- okay.

25 THE COURT: Okay.
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CROSS-EXAMINATION BY MR. MCNAIR ~ CHRISTOPHER WATKINS 116

MS. ZMROCZEK: That ~- thank you.

Q Those Web sites were written in English, weren't they?
y:\ It appeared some of them were and some of them were in
Spanish.

Q Okay. Are you aware that that -- those pills were in

the common area of the house, in the living room, in plain

view?
A I'd find -- I mean, I wasn't there. I ===
Q Okay. So you haven't reviewed the crime-scene photos?

A I have.
0 Okay. You don’'t recall seeing the pills that were in
the bag being in plain view in the living room?
A There was a bag in the —- in the living room that the
pills were found to be contained in. Yes.
Q Okay. And the -- the bottles were in the living room
and in the kitchen in plain view?
A There were.
0 Okay. So just because somebody conducted some
computer search, that deesn't tell us whether or not he was
aware of it or saw it or participated in it, does it?
A No.
Q Okay. Now, did you review or see any photos obtained
from Mr. Garcia's cell phone?

MS. ZMROCZEK: Objection, Your Honor.

MR. MCNAIR: I'm not ---
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M5, ZMROCZEK: May we —--—-
MR, MCNAIR: --- getting into the ---
MS. ZMROCZEK: Okay.
THE COURT: &ll right. All right.
A There ---

Q Did you =---

A ~--- were -- there ---
Q -—— review any photos cbtained from Mr. Garcia's
phone?

by There were some photos in the report.
Q Okay. And did you see photos of Madison on the phone?
A I den't think so.
Q Okay. You don't recall seeing newborn photos?
A I don't recall.
Q You don't recall that the last photo of Madison con his
phone was November 24th, 20127
A T don't recall.
Q Okay. That's all the questions I have.

MS. ZMROCZEK: I just have one follow-up gquestion,
Your Honor.

THE COURT: That's fine.

REDIRECT EXAMINATION

BY MS. ZMROCZEK:
Q Mr. Watkins, i1s it your job to determine who was on

that computer or simply provide information for -- to --
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for the jury to make their determination?

p:\ My job is to find information and report the facts, as
-- as the -- as they are, as they exist.
Q Thank you. No further -- no further questions.

MR. MCNAIR: Nothing further, Your Honor.

THE COURT: All right, Thank you very much, sir. You

may ---

MS, EZMROCZEK: We ask ---

THE COURT: =--- step down.

MS. ZMROCZEK: ~--- this witness be excused.

(Whereupon, the witness exited the witness stand.)

THE COURT: Any objectlon to this witness being
excused?

MR. MCNAIR: No objection, Your Honor.

THE COQURT: All right. Thank you, sir. You're free
to go.

MS. ZMROCZEK: Your -- Your Honor, our last witness is
going to be lengthy and -- and -- and ---

THE COURT: All right.

MsS. ZMROCZEK: --~ we may need ---

THE COURT: We'll take a short break. (Te¢ the jury)
Folks, let's take a short break here. If you need
something from the -- refreshment-wise, let the bailiffs
know, and we'll get started back in just a few minutes,

okay? Please have no conversation about the case.
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(Whereupon, the jury exited the courtroom at 3:04
D.m.)

THE COURT: All right. We'll be at ease, then, for a
few minutes.

{(Off the record from 3:04 p.m. until 3:18 p.m.)
THE COQURT: All right. Let's bring the jury in.
(0ff the record briefly.)

(Whereupon, the jury entered the courtroom at 3:18

p.m.)

THE COURT: All right, folks. You may ---

MS. ZMROCZEK: Thank you.

THE COURT: ~-- call your next witness.

MS. ZMROCZEK: We call Beth Heolliman.

(Whereupon, the witness came forward.)

BETH HOLLIMAN, having been first duly sworn,
testified as follows:
(Off the record briefly.)
DIRECT EXAMINATION

BY MS. ZMROCZEK:
Q Ms. Holliman, will you please tell the jury where
you're employed?
A I'm employed that Lexington County Sheriff's
Department as an evidence custodian.
Q Okay. As part of your job, do you receive evidence

from different cases involved in your -- with your agency?
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CROSS-EXAMINATION BY MS. MAYES - BETH HOLLIMAN 120
A Yes, we do.
0 Qkay. As part of this case, did you -- did you
receive several calendars in ~- related to this case?
A We received sealed packages that were said to contain
personal business documents.
Q Okay. And were those personal business documents all
items that were located in and around the house?
A According to the reports, yes. They were located at
the residence.
Q And were they in English or in Spanish?
A Initially, I did not know what they were in. Upon
trial preparation we did determine that they were in
English.
Q Thank you. Please answer any questions the government
may have.

CROSS-EXAMINATION

BY M5. MAYES:
0 Do you have with you your documentation concerning
where the laptop was found?

A I believe I do. Yes.

Q Where was it found? That would be the eMachine
laptop.
A It was located in the master bedroom.

Q Nothing further.

MS. ZMROCZEK: I have nothing further, Your Honor.
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THE COURT: &ll right. Thank you very much, ma'am.
You may step down.

(Whereupon, the witness exited the witness stand.)

MS. ZMROCZEK: And, Your Honor, at this time we'd
enter the stipulation.

THE COURT: All right. Ladies and gentlemen, there is
a -- a statement that was made by Ms, Roach that the
parties have stipulated to or -- and a stipulation is
simply an agreement. So the parties have agreed that this
statement is admissible. And so we'll -- what we're going
to do is, because the statement is in evidence, it can be
published to you. And so we're going to present that to
you now, the contents of that statement.

MS. ZMROCZEK: Thank you. Mr. Stancil, will you
please read verbatim, word for word, the -- the portions of
the statement.

MR. STANCIL: Yes, ma'am. (As read): "In the week
prior to Madison's death, the defendant stated she would
get up and be on autopilot. She stated that she would feed
her children, but had stopped self-care, grooming, and
regular bathing. She was asked if, during this time, she
had concerns about her ability to care for her children.
And she replied, 'Not about their direct care.' And she
was concerxned about her ability to care for herself.

"The night before Madison's death, the defendant




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

355

122

stated she had been sleeping on the couch. She stated she
was not feeling particularly good on September 2nd, 2013.
So she spent the majority of the day napping on the couch.

"She reported that she fed Madison at noon and put her
in her crib. She stated that Madison was not crying at
that time.

"She stated that Madison was on a feeding scheduled to
be fed every three to four hours. The defendant stated she
last checked on Madison after the defendant ate lunch
around one or two that afterncon and saw that she was
asleep.

"She stated that Madison's father and the couple's son
went out at —-- at approximately three or four o'clock in
the afternoon. She reported that Madiscon's father returned
around five or six that afternoon and the defendant was
still sleeping.

"She stated that she slept most of the day because she
had been drinking. She reported that Madison's father
discovered Madison's body at eight or nine that night.

"When he told the defendant that Madison had died, the
defendant stated that she thought, No. ©She's ckay. She
can't be.

"She stated that the -- that they then called the
ambulance and followed them to the hospital, where Madison

was pronounced dead. She stated that she was not charged
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for two weeks after Madison's death. She stated she had
spoken to police, but thought it was part of normal
investigation into the sudden death of a child and not a
criminal investigation.

"The defendant was asked about the report that she had
missed several doctor's appointments, and she replied that
she missed the six-month checkup and had to cancel the one-
year checkup. She stated that Madison last saw the doctor
November of 2012. She stated that the reason for poor
follow-up -- follow-up was a lack of transportation and
anticipation that the family would be moving from the area
in the near future.

"She was asked about the reported ulcers that Madiscn
had at the time of her death. And the defendant responded
that she thought it was diaper rash. She stated that she
was treating that and believed it was yeast infection

"She was asked about the reported diagnosis of failure
to thrive. BAnd she responded that she was unaware that
Madison had been called that.

"She was asked about the report that Madison had
psychiatric medications in her system at the time of her
death. And she responded that the medications must have
been.there from birth.

"She stated that she did not breast-feed Madison and

stated that she had not given psychiatric medicatlion to her
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DIRECT EXAMINATION BY MS. ZMROCZEK - FILIBERTO GARCIA 124
children. She asked -- she was asked about the statements
her son gave investigators about being giving -- given
sleeping pills. And she replied that he must have meant
his vitamins that he took at night."

THE COURT: All right.

MS. ZMROCZEK: Your Honor, we call Filiberto Garcia-
Campos.

THE COURT: All right. Mr. Garcia, if you'd please
come around, sir.

{Whereupon, the witness came forward.)

(Off the record briefly.)
FILIBERTO GARCIA, having been first duly sworn,
testified as follows:
DIRECT EXAMINATICHN

BY MS. ZMROCZEK:

Q Filiberto, tell the jury how old you are.

A Thirty-five.

Q Do you understand and speak English?

A Yeah.

Q A lot or a little bit?

A Little bit.

Q Okay. Are you nervous? You okay?

A Yeah. I'm fine.

Q Okay. Make sure to keep your voice up. Where were

you born?
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a Mexico.
Q What yearx?
A '80.
Q Okay. When did you come to the United States?
2 I come to U.S.A. in 1997.
0 How did yvou come to the U.S.A.7
A Legally.
Q Illegally?
A Yeah.
Q Are you here illegally now?
A Yeah.
Q Why did you come to the United States illegally?
2 I came for making more money, little more better.
Q Okay. How did you -- when you -- when you lived in

Mexico, with whom did you live?

Excuse me?

Who did -- who did you live with?

My mom and my sisters.

Okay. Where -- and where was your father?
My father die.

Tell the jury how he died.

My daddy die when I got 2 years old.

How many years?

Two years.

(O A ol S A SR & B

Okay. And you said your mom and your sisters, you

125
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lived with?

A Yeah.

0 Are they still there?

A Yeah.

Q Okay. Do you ~- have you seen them?

A Unh-unh.

Q You have to say "ves" or "no."

A No.

0 Okay. Do you speak with them?

a Yeah.

Q How often deo you speak with your family?
A For telephone.

0 How —- how many time -- how much time?
a One hour/two hours.

Q Okay. How -- how =-- how frequently?
a Every week.

Q Every week?

A (Nodded head up and down.)

0 Okay. When you first came to the United States,
did you go?

A South Carolina.

Q South Carolina?

A {Nodded head up and down.)

Ho0

Where in South Carolina?

York.

126

where
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Q Okay. Why did you go to York?

. Because I got a one uncle that pay for me for come to
right here.

Q Qkay. Come -- so -- and he paid who?

A They pay -- they pay for me come right here. Pay
1,760,

Q Okay. And -~ and what did you do when you were in
York?
A Work.

Q What kind of work?

A I work in a nursery?
Q In what type —-— what kind?
A Nursefy.
THE INTERPRETER: In a nursery.
Q Oh. ©h. 1In a nursery?
a (Nodded head up and down.)
Q With plants?
A Yeah, with plants.
Q Okay. Sorry.
A My first job.
Q Okay. And how long did you live in York?
A Like five/six year.
Q Five or six years?
A {(Nodded head up and down.)
Q When did you meet Tracy Roach?
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A I meet Tracy Roach in 20C1.

Q Tell the jury how you met her.

y:\ I met her -=- I cutting grass outside, my vard. So she
come -- she come all the time, like then I start -- and
then -- and she wanted me ---

THE COURT REPCRTER: I ---

MS. ZMROCZEK: Ckay.

THE COURT REPCRTER: I'm sorry. I -- I can't
understand —-—-

MS. ZMROCZEK: Okay.

THE COURT REPORTER: --- the witness, Your Honor.

THE CQURT: If -- if he needs to speak in Spanish and
then --—-

MS. ZMROCZEK: Okay.

THE CCURT: --- if you translate it ---

MS. ZMROCZEK: Yeah. Yeah. The -- if -- it -- it --
I know that -- that you want to speak in English. But the
court reporter is having a little hard time and the jury
might too. So you can go ahead and answer in Spanish and

then she'll translate it for you, okay? Okay.

Q So you were telling us -- telling the jury how you met
Tracy.
A I used tc be ——- I used to cut the vard in my home, and

then she would walk by daily. And one day she said hello.

And so this went on for a while. 2And then cne day she came
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1 by. She gave me her phone number and I started

2 communicating with her on the phone.

3 Q How long were you friends before you started dating?
4 A One year.

5 Q Okay. And did you ever live with her?

& A No.
Q When was the first time you lived with her?
8 A In 2005.

9 Q In 200357

]

10 (Nodded head up and down.)

11 Q And do you have any children?

12 A No.

13 Q At that time you did not?

14 A No.

15 Q When did you have your first child?

16 A In 2006.

17 Q And tell the jury: Was that child with Tracy?

18 A Yes.

19 Q Okay. 2And boy or a girl?

20 A Boy. Boy.

21 Q Okay. Where did you live with -- what was -- what's
22 his name?

23 A Cameron Alexander Garcia.

24 Q Qkay. And where did you and Cameron and Tracy live?

25 A In Chester.
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Q Okay. When did you move to Chester?

A In 2007.

0 Okay. What kind -- did you work when you lived in
Chester?

A No. 1In Chester I wasn't working.

Q Okay. When -- did you own any vehicles?

A Yes.

0 What vehicles did you own?

A A Beretta.

Q And what wvehicles did Tracy own?

A One Mustang.

Q Okay. When did you buy your truck?

A The truck I bought in 2006.

Q Have you seen all of the pictures that -- that have
been put up of the truck?

A Yes.

0 When you bought it, did you put -- did you make any
changes to the rims or -- or dress it up?

a Yes.

0 What year was that?

A In the same year.

Q Okay. When you lived in Chester?

A Yes.

Q So that -- when you bought it is when you made the
modifications?

ZMROCZEK - FILIBERTO GARCIA 130
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A Yes. That's when I bought the rims and the headlights
and everything.

Was that before or after Madison was born?
It was a long time ago.

A long time before?

Yes.

Okay. When did you buy the Tahoe?

I bought it in 2012,

And why did you buy a -- an -- another car?

Q

A

Q

A

Q

A

Q

A I bought it for my family, for my children.
Q Who drove that car mostly?

A The mother of my children.

Q Okay. When did you move to West Columbia?
A I moved here to West Columbia in 2009,

Q Did you move -- who did you move with?

A With my -- with my son and his mother.

Q And do you remember when Tracy got pregnant with
Madison?

A Yes.

Q Tell the jury: Did you know there were problems that
Madison was golng to have?

A Yes.

Q How did you know about that?

A Because she went to get a checkup. And they teold her

that the child was going to come out with problems.
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Q Did you want to have a child with problems?

A Yes.

0 And -- and, of course, I meant: Did you want to keep
her?

A Yes. Because she was already on her way. -

Q Did Tracy want to keep her?

A No.

Q What did you tell her when she said she didn't want to
keep her?

A I told her to have her that way.

Q Were you at the hospital when Madison was born?

A No. Because there was nobody to take care of my son.

I don't have family here. And I stayed with him.

Q You staved with Cameron?
A In -— yes. We only waited until they put her inteo the
room. And then we -- he and I went back.

C Okay. Did Madison come home the next day?

A No. She was in the hospital.

Q For how long was she in the -- how long was she in the
hospital for?

A I don't recall very well. But I think it was about a
month.

Q Okay. DPid you visit her in the hospital?

A Every day after I got out of work.

Q Every day after you got off work?
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A Yes. Her mother waited for me to get out of work to

go see her.
Q What is this picture?

MS. ZMROCEZEK: It's Defendant's 42, Your Honor.

A 0f my daughter.

0 This what she looked like in the hospital?

A Yes.

Q And you've -- sorry. And you visited her every day?
A Yes.

Q Describe her -- describe your visits to the jury in

the hospital.

A How?

0 Were you able to hold her and feed her?

A Oh. Yes. I would go in right there where they have
all the babies. I would hold her in my arms. A&nd then I
would give her the bottle. And the doctors were teaching
me how to feed her.

0 And was Tracy with you?

A Yes. But she would leave and they would -~ and I

would stay there by myself.

0 Were you working when Madison was born?

A I don't remember.

0 Were you working second shift or first shift?

A I think it was the first shift.

Q Okay. And did a lot of people at the hospital speak
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English or Spanish?
A In English.
Q Were there people that spoke Spanish?
A No. No. Not that I would notice. I didn't see any.
Q A1l right. Describe -- describe what she looked like
in the hospital. And do you know how much she weighed when

she was born?

A No.

Q Was she big or little?

A Little.

Q Did she ever get big?

A No.

0 Did that worry you that she didn't get big?

A Yes.

0 What did you do about that?

A Well, I would tell her mother to -- to feed her well.
Q Okay. Did you know if Madison was being fed?

A Yes.

Q Okay. How did you know?

A Because I was asking her mother.

Q2 And -- and what was her mother telling you?

A That she was feeding her.

Q Qkay. Did -- were you out of work for a period of
time?

A Yes. When they laid me off.
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Q

A

What did you do during that period of time?

Qkay. Well, I -- because I don't really like to be

idle without doing anything, I would go outside and I'd do

things: working on the car or work on the yards or

something like that.

Q Okay. Did you ever have any interaction with Madison
when you were not working?

A Yes.

Q And was she growing at -~ was she big or little then?
A Little, the same.

Q What was your job in the family?

A Working and bringing money home to pay the bills.

0 Did you have a bank account?

A No.

Q Who handled or managed all -- what did you do with the
money when you went to work -- when you brought it home

from work?

FoOo0

I would give it te the mother of my children.
Qkay. &And -- and -- and when we say the mother of
children, are you talking about Tracy Roach?

Yes.

And what was Tracy's role in the family?

Her role was to take care of the children.

If she -- do you think that she was doing that?

Yes.
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0 What made you think she was doing that?

A Because I would ask her.

0 Did you ever see people at your house?

A No.

Q Did people come to your house to help Madison after --

after she came home from the hospital?

A No.

Q Do you ever remember going to the doctor's office with
Tracy?

A No.

Q Okay. Do you ever remember seeing people with DSS

come to the house?

A Yes.

Q Did you understand why they were there?

A Yes. A little.

Q Okay. Who spoke with the people that worked with DSS
when they came to your house?

A Tracy.

Q Qkay. Who did the grocery shopping?

y:y Ella -- I'm sorry. She.

Q and was there ever -- ever a time that you started to
do the grocery shopping?

A Yes. Toward the end I did.

Q and -- and when say "towards the end," what -- what do

you mean by that?
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When she started to be kind of weird.
When she started to be kind of weird?
Yes.

Who -- who started to be kind of weird?
She.

Is she Tracy?

Yes.

Okay. And tell the jury what you mean when you say

she started to become weird.

a Weird is that she wasn't like she was before.

Q How -- how long before Madison's death did that
happen?

A For about two months/one month.

Q Okay. Did you ever feel like she wasn't able to take

care of the children?

A

Q

a

No.
Did you do the dishes in the house?

Yeah. Because she would fill it -up and she wasn't

cleaning the house anymeore. So I would get home and I

would come home and I'd see it, and I would wash them

because I didn't want it to look so full anymore.

Q

O e

Did you ever wash bottles?
Yes.
Every day?

No. Every now and then, when I saw that they were
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accumulating, like four or five of them, then I would wash
them,

Q Did you think Madison was not getting fooed?

A No. What was the gquestion?

Q That -- that was the guestien.
Filiberto ~-- State's 9 —-- did you do this teo your
child?
A No.
Q Did you know that your child looked like this?
A Neo.
Q Teil the jurors how that's possible.
A How?
Q Tell them -- tell the jury if you ever saw her look
like that.
A No.
Q Did you ever hecld her?
A Yes.
Q Did you ever change her diaper?
A Sometimes.
Q Did you ever play with her?
A Yes.
Q Did Tracy ever play with her?
A Not a lot.
Q Did things change ~- you sald towards the end ---

(0ff the record briefly.)
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Q Towards the end before you were arrested and Madison
died, what kind of -- what kind of -- how often did you

hold Madison?

A Every time I saw her.

Q Was there ever a time that you were not allowed to see
her?

A No.

Q Let's talk about the weekend of Labor Day weekend. Do
you remember that weekend?

. Yes.

Q Okay. Do you remember Monday on Labor Day?

A Yeah.

Q What happened on that Monday?

A That's the day that she died.

Q Did -- how do you know she had died?

A Because that day I couldn't hear any noises or sounds

or anything.

Q How did you normally hear noises or sounds?
-\ So she had a monitor that was connected to the wall.
Q And where was the monitor -- who -- who had control of

that monitor?

A Her mother.
Q Did Tracy sleep on the couch?
.Y Yes.

Q Why?
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A To better hear the -- our daughter.

0 And you said you did not hear her?

a I didn't hear the question.

Q Sorry. You did not hear her on Monday?

A No.

Q and what did you do?

A And ~-- and that's when I went to look. It was in the
evening that I went to check. And -- and then I found her
dead.

Q What did -- did you have a cell phone?

A No.
Q Did you have one or -- or did it just not have
minutes?

A I had a telephone, but I didn't have minutes.

Q Who -~ who usually put the minutes on the phone?
A Tracy.

Q Did you know how to do that?

A No.

Q Did you know how to use the computer?

A No.

Q Who used that computer?

A Tracy.

Q When you went in to Madison's room on that Monday,

what's the next thing you did?

A I went in and I saw her and I saw that she was upside-
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1 down ---

2 THE INTERPRETER: I'm -- I'm sorry.

3 A --— upside-up. BAnd I got closer and I saw that she

4 was dead. And I ran out to the store to call 9 -- 911.

5 Q Did you go to the first store?

6 A Yes,

7 MS. ZMROCZEK: Your Honor, at this time we would like
8 to publish and put into evidence Defendant's 11, which is

8 the 911 call.

10 THE CQURT: If there's ——

11 MS. MAYES: There's a —--

12 THE COURT: --- no cbjection.

13 MS. MAYES: -—-=- stipulation as to that, Your Honor.
14 THE COURT: All right. Ladies and gentlemen, again,

15 this is a recording of a 911 call. The state and the --

16 the defense have stipulated to its admissikility. In other
17 words, they've agreed. So that -- we're not going to have
18 to go through witnesses to qualify that -- that -- that

19 pieée of evidence. So it -- it is in evidence, and we're

20 going to play it for you at this time.

21 (Whereupon, Defendant's Exhibit 11, previously marked
22 for identification, was entered into evidence.)

23 (Whereupon, the recording was replayed in the

24 courtroom in the presence of the jury.)

25 THE INTERPRETER: "So hello. How are you? What's




10

11

12

13

14

18

16

17

18

19

20

21

22

23

24

25

375

DIRECT EXAMINATION BY MS. EMROCEZEK - FILIBERTO GARCIA 142

going on?"

"I think that my daughter is -- is dead because she's
very sick."

"You think she's dead?”

"Yes. She's very dry."

"Is -— 1is she there with you at the store?"

"No. She's with her mother right now."

"Can you talk to her mother and to find out if she’'s
breathing or not?"

"No. She's not breathing anymore. She's already
dry."

"I have an address for you home. That's - Edmund
Highway?"

"Yes., Yes."

"And what is your name?"

"Filiberto Garcia.”®

"What is your name?"

"Garcia -- Filiberto."

"And is there a -- a phone number where I can call you
in case I need to get in touch with you?"

"No. Because I don't have a phone right now."

"Okay. I'm going to send the ambulance to your home
right now."

"Thank you very much. I appreciate it.”

Q Was that you on the 911 call?
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A Yes.

Q What happened next?

A I went back to the home.

Q And then what happened?

A And I waited for the ambulance and I picked her up.
And I waited for them to arrive to give them -~ give her to
them.

Q Where was Cameron?

A He was with us.

Q And where was Tracy?

A On the sofa.

Q Had you been fighting with Tracy that weekend?

A Yes.

Q Tell the jury why.

A For the same reason that she wouldn't let me see the
-- the child, the -- my daughter.

Q When would -- when -- when would she not let you see

your daughter?

b o B A o

1t was before that happened.

Okay. How long before that happened?

Two or three days.

Why wouldn’'t she let you see her?

She would feed her, and then she put her to bed.
And did you ask to see her?

Yes.
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And did she let you?

No. She said that she needed to sleep.
Could you hear hexr on the monitor?
Before she died, yes.

Okay. Do you drink beer?

Yes. But every now and then.

Does Tracy drink beer?

Yes. She started ---

When?

--— she started.

Baefore —- before my child died. I noticed that

would drink beer and I had beer at home. And then I

ZMROCZEK - FILIBERTO GARCIA

144

started neoticing that there were less beer; that it was --

we were running out of beer.

0
A
0
A
0
A

start fighting.

Did she send you text messages to buy beer?
Yes. She would send me texts.
Did you =-- did you buy the beer?

No. I wouldn't buy her beer.

And then what happened when you didn't buy her beer?

Well, she would get mad. And that's when we would

-- not to continue arguing.

0

2

0

So I would just leave the house so that I

How long before Madison died did this start happening?

For about a month.

But you were still able to see Madison, except for
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those few days before?

A Yes.
Q Did you give Madison any medicine or -- or pills?
A No. Never.

0 Did you know that Tracy had pills?

A I knew that she had -- that Tracy had pills and that
she took medication, but I didn't know what they were. And
I knew that she had a bag and she had a lot of pills in
there, but I didn't know what kind of medications they
were.

Q Did you think that she was giving that medicine to

Madison?
A No.
Q What would you have done i1f you knew?

A I would've told somebody.
Q What would you
MS. ZMROCZEK: Beg the Court's indulgence.

THE COURT: Yes, ma'am.

Q When was the last time you saw Madison before Monday?
A On Friday.

Q Did she look sick?

A No.

0 What was she wearing?

A Some clothing that was all closed up.

Q Did you see her without her clothing?
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A No. With clothing.

0 If you saw her without clothing and you saw her ribs,
what would you have done?

A I would've taken her to emergency.

o} Did you ever take her to the emergency?

A Yes. Once.

Q When she was -- was that a -- was that when she was
just born?

A Yes,

Q And why did you take her to the emergency then?

A Because her mother told me that she was sick. So we
-- we loaded her up and we took her immediately.

0 Did you -- what kind of things did you buy for
Madison?

A I bought her chair, her hed, her clothes.

Q Did you ever know that Tracy was hurting Madison?
A No.,

o] Did you let Tracy hurt Madison?

A No.

Q Did you intend for Madison to die?

A No. I love her.

Q Please answer any questions the government has.

CROSS5-EXAMINATION

BY M5. MAYEGS:

Q

Mr. Garcia, you and your wife and Cameron and Madison
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were living in that same house there out on Edmund Highway

from the time she was pregnant with Madison until was

. Madison was born, all the way up until the day she died,

correct?
A No.
Q When Madison came home from the hospital after being

born, she came home to that same home that she died in,
correct?

A Oh. Yes.

Q And, Mr. Garcia, you just testified that the last two
to three days of Madison's life, when you were off of work
and in that same house with Madison, that the reason that
you did not go check on your child is because Tracy
wouldn't let you? 1Is that what you said?

A Yes.

Q Mr. Garcia, the night that your daughter died and you
came home from the hospital, this officer, this detective,
was at your house, talking to you in the yaxd.

A Yes.

Q And you told this detective that you did not check on
the baby when you woke up because her room was on the other
side of the home. Do you remember that?

A Yes.

Q Okay. I just wanted to get that straight. So you

talked to the detective that night, verbally, and you put a
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statement in writing -- it's the statement in evidence --
that not one time have you ever said until teday that you
didn't check on Madison because your wife wouldn't let you,
correct?

2 I'm -~ I'm getting confused with -- it's just that ---
Q Okay. Well, let me ask this: You told this
detective, Detective Geooding, that you weke up around one,
you made food, and went back to bed.

A Yes.

Q And you said that your wife, Tracy, had been sick the

last couple of days?

A Yes.

o And had been sleeping on the couch, correct?

A Yes.

Q S0 your wife is sick and sleeping on the couch?
A Yes.

And you're home that entire weekend?
Yes.
All right. Now, let's take a loock at exactly what

went on that weekend. &and first of all, just to clarify

{(Whereupon, the interpreter and the defendant
conferred.)
Q ~-— you are here in the courtroom ---

THE INTERPRETER: He wants a drink of water.
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1 MS. MAYES: Okay.

2 THE COURT: Yes.

3 MS. MAYES: Okay?

4 THE INTERPRETER: Okay.

5 Q You were here in the courtroom when Ms. McLain from
6 your workplace, EMR, came and testified, correct?

7 A Yes.

8 0 And there are certain time sheets in evidence about

] the days that you worked in the summer of 2013. All right.
10 So based on that information, in July you're off multiple
11 days after July 4th, and then multiple days at the end of
12 July. In fact, from July 28th all the way through the 3lst

13 and Thursday, Friday, Saturday into August 4th, you had a

14 weeklong vacation?

15 All right. WNow, in August you‘re of f every single
16 weekend. And then, August 3lst -- I want to talk about
17 that, because it's the weekend that is at issue here.

18 All right. You got off on Friday, August 30th, at 2
19 p.m.

20 MS. ZMROCZEK: Your Honor, he's not -- the -- these
21 aren't questions. And so if -- if -- if -- if ---

22 THE COURT: Well ---

23 MS. ZMROCZEK: --- wWe can get them in the form of a
24 ——

25 THE COURT: I -=- I ---
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MS. ZMROCZEK: =-~- question just so ---

THE CQURT: Well, I ---

Ms. ZMROCZEK: --- he can answer.

THE CQURT: Here's the thing. If -- if you could just
ask somebody in English throughout -- shefs having to break
it in pieces for the interpreter.

MS. ZMROCZEK: Okay.

Q You recall getting off on -- on Friday at 2:30 p.m. on
Adugust 30th?

A I don't remember.

Q Okay. I'll show you the time card, State's Exhibit
67. &nd this is you, Filiberto Garcia-Campos. Your clock-
out time is 1431, which is 2:31 p.m. Correct?

A Yes.

Q Ckay. BSo you get off work at 2:30, and you come home
to the house, correct?

A Yes.

0] Okay. And then, you're home that Friday night,
Saturday, Sunday, and Monday, correct?

A Yes. Yes.

Q During all of this time, the month of July, the month
of August, into the day that Madiscon died, you had centact
with her, didn't you?

A Yes.

Q Now, you and Tracy had been together about 12 years;
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isn't that right?

A Yes.

Q And you had both shared responsibilities for Cameron,
right?

A Yes.

Q So you -- you know what a baby needs in terms of food

and how often they need to be fed, den't you?
A Yes. But it's different between the boy and a girl.
Q All right. So your testimony is that you can't feed a
girlz?
a No. That's not it.
Q So you can feed Madison?

THE INTERPRETER: Did you say you can?

MS. MAYES: You can.
A Yes. Yes. But her mother always had the time. She's
the one that gave her food.

MS. MAYES:. I'm sorry, Ms. Translator,.

fHE INTERPRETER: I'm sorry.

MS. MAYES: I could not hear your response.
A Yes. But her mother had time, and she's the one that
always gave her, her food.
Q Okay. So her mother had time and always gave her, her
food. Mr. Campos, you get off from work, when you do work,
every day at 2:307?

A Yes. "But I didn't like -- I have never liked sitting
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at home, just watching TV. So I had time, so I always
wanted to be doing something. And that's why I would
always get out of the house and I would spend my time doing
something -- playing with my child or doing something else.
0 All right. Playing with your —-- your child Cameron?

A Yes.

Q So you couldn't be bothered to feed your daughter?

A Yes. I would feed her every now and then. But the
responsibility was of her mothexr. That's why I wouldn't
let her work: so that she would be home, taking care of
the child.

Q Mr. Campos, when you're home, it's your responsibility
as well to feed your daughter. Do you agree with that?

A No. Because in our country, the one that takes éare
of the daughter is the mother, not the father.

Q You're not in your country, Mr., Campos. You are in
the United States of America. You are in Lexington County.
You cannct feed your daughter, yes or no?

A I'm not really familiar with the laws of the United
S5tates. Do you understand me? I am illegal. I don't
know.

Q And you're off every weekend in the month of August
when your daughter is starving to death, aren't you?

A Yes. Yes. But I thought that my daughter was taken

care —-- that my wife was taking care of my daughter, of my
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girl.
Q You have to feed your daughter every three hours. And
you're living in the same house. And it's a single-wide
mobile home, correct?
2 Yes. But it's her mother that's at home all day long.
And she's the one that's -- that has to feed her and every
how often. And I don't know when she gave her, her -- her
meal. What I did was work and provide for paying the bills
and all of that.
0 And when you're home all day and you don't hear a
sound from your child day after day after day, it's not
your Jjobk, right?
A How? I beg your pardon?
Q It's not your job to feed your daughter, is it?
A No. It's the mother's.

Q And just to clarify exactly what was going on in that

house, you were getting almost $700 a month for your

daughter?

A Yes. But I never touched that money.

Q And you're getting $500 a month in food stamps?

A (No audible response.)

Q Correct?

A Yes., But that was for the children, for them. I - I

didn't touch that money.

MS. MAYES: Beg the Court's indulgence?




10

11

12

13

14

15

18

17

18

19

20

21

22

23

24

25

587

CROSS-EXAMINATION BY MS. MAYES - FILIBERTO GARCIA 154
THE COURT: Yes, ma'am.
(Whereupon, Ms. Mayes and the court reporter

conferred.)
Q Mr. Campos, you say you didn't.touch that meoney. An
—-— an August purchase by your family for $258 and 181 items
A But who made that purchase? She did.
Q She may have made the purchase. You're saying you

didn't eat the food: the hamburger buns? the hotdog buns?

A No. I don't eat American food. I only eat Mexican
food.

Q Tortilla crusted jalapeno spear? La Costeno pintos?
A Well, every now and then, she would buy me some

things. But I did not ~- I would always buy my food

separately. I'd go to the Mexican store and buy Mexican

food.
Q Tomatillos and jalapenos?
A {No audible response.)

Q Now, let's talk about what happened on September 2nd,
the day that Madison died. O©On that date, as you told the

officer, you got up around cone. Why were you waking up at
one?

A Because that's when I felt hungry and I got up to fix
something to eat.

Q Cckay. What were you doing before cone?
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A I was sleeping.
0] Okay. And in fact, that whole weekend how much Tecate

and Budweiser did vou and Tracy drink?

A I did not drink with her.

Q Who drank the three cartons of Tecate?

A Those were mine, but I bought them on Saturday.

Q Okay. Well, let's start there. I'm going to show you

the two pictures, State's Exhibit 25 and 34. Okay.

There's a carton of -- an empty carton of Tecate here, an
empty carton of Tecate here, and an empty carton of Tecate
on top of the empty carton of the 24-pack of Budweiser. So
the Tecate is yours and the Budweiser is Tracy's?

A Yes. But -- yeah. But those cartons had been there
for a while. 1It's just that she didn't clean the house.
She wouldn't throw the -- the trash away. I was the one
that was throwing the trash away.

Q So the carton -- well, first of all, the Budweiser was
purchased on Saturday.

A I didn't buy it.

Q All right. So the receipt from Food Lion on Saturday
at seven o'clock at night, 7:24 p.m., that was Tracy?

A I think so. Yes.

Q Ckay. So Tracy went and bought the 24-pack of
Budweiser and bought the Tecate. And both of that happened

on Saturday?
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A I think ~- let me -- wailt. Let ——-

Q Qkay.
2 --— me -- let me recall. It's just that it's been so
long ago. I'm not -- I don't recall exactly.

Q Qkay. So when Tracy went and bought that 24-pack of
Budweiser at 7:24 on Saturday night, Madison was there with

you, wasn't she?

) Yes. She was sleeping.

Q Okay. And Madison had a car seat for a car, didn't
she?

A Yes.

Q and she had a bath that was in your room in the master

bedroom, correct?
A Yes. 'That's where we bathed the children.

Q Where we bathed the children?

2 What?
Q You said we bathed the children, correct?
:) No. She bathed the girl, the -- my daughter. She was

the one who bathe her.

Q You can't give her a bath or change her degraded
diaper?

A (No audible response.)

Q Yes or no?

A She was the one that changed her. She never told me

that the diaper was disintegrating or anything.
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Q But you couldn’'t be bothered to check?
A Because -- because we were always fighting over the
same things. She always said that she wanted to keep the

baby in her bedroom, and she wouldn't let me see her after

that.

0] Even when you're home alone with her?

A Yes.

Q Now, I want to take you -- give you a chance to take a

look at these photos. This is going to be State's Exhibit
77, State's Exhibit 75, and State's Exhibit 76. Do you
recognize where these photos were taken?
A Yes.
Q A1l right. That's your house, correct?
A Yes.
MS. MAYES: This would be State's 75, 76, and 77 for
evidence.
THE COURT: Any objection?
MS. ZMROCZEK: I -- I haven't seen them, Your Heonor.
(Whereupon, Ms. Zmroczek and Ms. Mayes conferred.)
MS. ZMROCZEK: ©No objection.
THE COURT: Without objecticn, those are in evidence.
(Whereupon, State's Exhibits 75, 76, and 77 were
entered into evidence.)
Q Now, 75 1is a picture of Madison's baby seat, right?

A fes.
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CROSS-EXAMINATION BY MS. MAYES - FILIBERTO GARCIA 158

Q 77 is her carrier?

A Yes.

Q That -- in the living room, correct?

A Yes.,

Q and 76 is what? Tell us what that is.

A That's the speaker for the monitor.

Q It's the baby monitor and unused bottles?

A Yes. But those bottles, she never use them because

she couldn't latch onto those bottles.
Q and where is this a picture -- what part of the house

is this a picture of?

A It's inside her bed -- her bedroom.

Q Inside whose bedroom?

A Madison's bedroom.

Q Now, did I understand you to testify earlier today

that you don't remember seeing anyone come to your home;
you don't remember seeing Melissa Juergens from Easter
Seals at your home when you came home from work on December
11th, 20122

THE INTERPRETER: What's the date? I'm sorry.

Ms. MAYES: December 1lth.

A I don't remember the day, but I do remember seeing
her.
Q Okay. And I believe ‘'your testimony earlier today is

that you didn't remember taking Madison to Brookland
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Pediatrics when she got her last checkup -- the last weight
check?

A Her mother took her.
Q Mr. Campos, you weren't working that day. You're --
you did not work that day. And the reason you didn't work
that day was so that you could go that appointment with
her, correct?
A I don't remember that.
Q Okay. 8o you're not saying it didn't happen; you're
just saying you don't remember?
A Yes. I don't remember. Yes. She's the one that --
that had the notes on -- on the dates. But that's why I
don't remember.
Q Now, you testified earlier that you are illegal.
A Yes. I am illegal.
Q And in fact, all of the cards that you have, they’'re
all fake, aren't they?

THE INTERPRETER: Excuse me. Can you repeat the
statement. All of the -—-

M5. MAYES: Yes,

THE INTERPRETER: --- cards?

MS. MAYES: Yes. His ID cards.
A Yes. I got them from the Mexican store. I didn't
know that they were fake.

Q All right. I want to show you State's Exhibit 74.
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CROSS-EXAMINATION BY MS., MAYES - FILIBERTO GARCIA 160
A This is from Mexico. This is the Padrigo one.

Q All right. The card that you have that says South

Carolina Driver's -- South Carclina ID" is fake, isn't it?
A The blue one?

o) The one that says "Socuth Carclina ID"?

A Which one i1s that one?

Q What about the one that says "Socuth Carclina Permanent

Resident"?

A I don't know. Can you show it to me?

Q Well, first of all, the black wallet is yours,
correct?

A Yes.

0 And the black wallet that had $400 in it on the day
you were arrested was yours?

A Yes.

R Now, 1f you look here at State's Exhibit 45, there's a
card that says "South Carclina ID."

A This one?

Q That one. You bought that at the Mexican store,
didn't you?

A Yeah.

QR You didn't -- you didn't buy that -- you didn't go to
the highway department and pay a fee and get that like
everyone else?

A No.
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Q And you have a conviction for a criminal offense in
2008, which is providing false information to police,
correct?
A Yes. Yes. Because I'm illégal.
Q And for the year 2012, you filed taxes and your salary
was £38,000 a year, correct?
A Yes.
0 And that year, when you filed taxes, you got over
$6,000 in a tax return from the government, correct?
A Yes.
Q Here's a copy of that tax return, State's Exhibit 12
[sic}. And on this tax return, you claimed Camercn and
Madison as dependents, right?
A Yes.
C And you got $1,000 back for each of those children,

didn't you?

).} For each one of them or for all of them?

Q For each cne.

A Yes.

Q Correct.

A Correct.

Q And then, in addition to Cameron and Madison, who did

you claim?
A My niece and my nephew.

Q Your niece and your nephew? You mean Laura and Luis?
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A Yes.

Q Are they real, Mr. Campos? Do they actually exist?
A Yes, they exist.

Q They exist, but they have I-10 numbers, which means

they're not citizens, are they?

A No. But when I went to get my taxes prepared, they
told me that I could include nieces and nephews were under
the age of 18.

0 Mr. Campos, those two children never lived with you on
Edmond Highway, correct?

A No. But why didn't they tell me that? They never
said that I couldn't claim them.

Q Nobody told you, vou couldn't claim two dependents who
don't even live with you, and you -- you got $1,000 back
for those two children, who weren't even yocur dependents?
A So then, why did they accept the taxes?

Q Because you lied on the taxes, Mr. Campos; isn't that
correct?

A No. I didn't lie. They accepted those papers from my
niece and nephew. They accepted them.

Q Mr. Campos, on 9/2, on September 2nd, the day that
Madison died, you went to the store. You went te Foed
Lion, and you bought food. Do you remember that?

A I -- what -- what kind of food to see if I remember?

Q Okay. I'm going to show you the receipt for Food




596

10

11

12

13

14

16

16

17

18

18

20

21

22

23

24

25

CROSS-EXAMINATION BY MS. MAYES - FILIBERTO GARCIA 163
Lion. And on September 2nd, at 3:18 in the afternoon,
around the time you told this officer you had gone to get
something and then you came back, you went to Food Lion and
got Juanita's Menudito, Little Beef Franks, grape soda,
cola, and fruit punch. And here's the receipt.

A Yes. This I did buy.
Q Okay. And then you came back home, where you're wife
was sick on the couch, and you made food in the kitchen,
right?
A I don't remember that.
Q And no one checked on Madison until 9:30 at night?
THE INTERPRETER: Did you say 9:30 at night?
M§. MAYES: ©Nine-thirty at night.
A What date?
Q The day she died.
A ~ Yes. That's the time when I went to see her.
Q Mr. Campos, isn't it true that it was Cameron who told
you to go check on Madison, because he had not heard her
make a sound all day long?
MS. ZMROCZEK: Objection, Your Honor.
THE COURT: All right. Hold on. What's the
objection?
MS. ZMROCZEK: I ~-- I can't -— I haven't been able to
cross-examine Cameron on what he did or didn't say. It's

hearsay.
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MS. MAYES: I'll rephrase it.
THE COURT: All right.
Q Cameron knew that somebody needed to check on Madison,
didn't he?
A No. He didn't say anything to me.
Q But you couldn't be bothered to check on her until
9:30, when she was laying in bed with pressure sores in the
same position she'd been in for days? Yes or no?
A No. Because the mother, she -- she didn't know -- how
can I say it? She told me that -- she told me that she was
fine; that she was sleeping, not to wake her up.
Q Not to wake her up for a week or two weeks or an
entire month?
A No. I don‘t know, because that was her job.
Q That was her job and not yours?
A Yes. It was hers.
Q Nothing further.
THE COURT: Redirect?
REDIRECT EXAMINATION
BY MS., ZMROCZEK:
Q Filiberto, was your wife sick or crazy?
A I think that she was crazy.
Q Did you know it at the time?
A No. Until those last months. That's when -- that's

when she she started with all of that. That's when it
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started happening.
Q Right before that -- right before Madison died?
a Yes.
Q . Did you use that fake ID to buy medicine?
A No.
Q Did you use that tax money to buy the medicine that
poisoned your daughter?
A No.
Q what will happened to you, regardless of whether
you're convicted or not?
MR. MCNAIR: Objection.
MS. MAYES: ‘Objection.
THE COURT: Sustained.
Q What will happen because you're illegal?
.\ Immigration already has a hold on me.

Q A hold, meaning what?

MS. MAYES: Objection, Your Honor. He's not qualified

to answer that question.

THE COURT: Sustained.

Q Did you know that you're wife was going to poison your

daughter?

MS. MAYES: Objection, Your Honor: not responsive to

Cross.

THE COURT: Sustained.

Q Would you -- would you have drunk beer that weekend if
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you knew your wife was going to poison your daughter?

THE COURT: All right.

MS. MAYES: Objection: not based on facts in
evidence.

THE COURT: All right. Come on up here,

(Whereupon, a bench conference was held off the record

in the presence of the jury, but out of the hearing of

the Jjury.)
{(Off the record briefly.)
Q Did yvou want Madison to die?

THE COURT: CQOkay.

MS. MAYES: Objection ---

THE COURT: Let's take —---

MS. MAYES: --- not responsive.

THE CQURT: Let's take a break. Ladies and gentlemen,
please have no conversation about the case. We're going to
take a short break.

{Whereupon,. the jury exited the courtroom at 4:54

p.m.)

M5. ZMROCZEK: Your Honor, that last question -- I --
I know that they were objecting that they said wasn't in
response to cross. But it absclutely was. They were
asking about his intentions te not care for his daughter.
So that's why I asked about his intention.

THE COURT: Well, he -- he responded to it.
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MS. ZMROCZEK: I'm sorry?

THE COURT: He responded to it.

MS. EMROCZEK: O©h, okay. Well ---

THE COURT: He said -- well, okay. Well, just so the
record’s clear, overrule the objection. And then, his
response was no.

MS. ZMROCZEK: Okay. Thank you. I -- I -- that's

all, I just didn't =--=-

THE COURT: Okay. All right. Well

MS. ZMRQCZEK: =--- I just didn't ---

THE COURT: ~--— we're just going to take a short
break. Mr. Garcia needed to use the restroom. So if
anyone else needs to, we'll take a short break.

(Off the record from 4:55 p.m. until 5:03 p.m.)

THE COURT: While she's doing that, let's go ahead and
get the jury back in, please. Mr. Garcla, 1f you'd come up
and have a seat. Thank you.

{Whereupon, the witness came fqrward.)

{Off the record briefly.)
{(Whereupon, the jury entered the courtroom at 5:03
p.m.)
RECROSS~EXAMINATION
BY MS. MAYES:
Q Mr. Garcia, you got a gquestion just a few moments ago

about your tax money. You didn't spend your tax money on




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

601

RECROSS-EXAMINATICN BY MS. MAYES - FILIBERTO GARCIA 168

food for Madison, did you?

A No.

Q And her food was sitting around with dust on it inside
your house until after she died, and then it ended up on
top of the high chair when police got there, ten days
later?

A That food -- every now and then, she would give her
Gerber. But she hardly ever gave her any of the Gerber
food. She would give her something else. How do you say
it? It was a -- a tin can.

Q She would, but not you?

: That's right. Her,

Q Nothing further.

THE COURT: All right. Thank you very much. You may
step down.

(Whereupon, the witness exited the witness stand.)

THE COURT: All right. Anything further from the
defense?

M5, ZMROCZEK: Your Honor, the defense rests.

THE COURT: All right. Ladies and gentlemen, the
defense has rested their case. And just as I did at the
close of the state's case, I have legal matters that I have
to take up at the close of the defense's case. And I'm
going to do that this afterncon. That'll take a little bit

of time. So what I'm going to do is I'm going to excuse
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you. We'll recess for the afternoon as far as the jury's
concerned.

I'1l just give you a -- kind of a snapshot of what
we'll be looking at tomorrow. When you come back tomorrow,
with the defense having rested their case, that closes all
the evidence in the case. 8o what I anticipate is that
when you come back tomorrow, we'll -- the attorneys and
myself will -- will talk this evening. I'm not sure
exactly what order we'll do it inm.

But tomorrow will be basically what we call "argue and
charge," or "charge and argue." But they are going to have
an opportunity to address you with their closing arguments.
I'm going to give you the charge on the law. Once you have
all of that, you'll then be in a position to go back into
your jury room and -- and have the case for your
consideration.

Now, 1t is my understanding that somebody needs to be
at a graduation, and I'm not going to interrupt that. So
if we ~- if we start at 10:30 tomorrow, will that give --
give you time?

THE BAILIFF: Yeah. Be's -- he's affirming that.

THE COURT: Okay. 10:30, then. If I could ask that
-- that all of you be back here at 10:30, ready to go,
we'll -- we'll proceed at that point. Okay?

Again, same instructions as you -- as you've had all
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week: Please let your family and friends know that you do
anticipate -- don't -- don't talk about the case at all.
But you can tell them that you anticipate getting the case
at some point tomorrow. And so more than likely, you'll be
able to talk to them next time you see them about all that
-- you know, whatever they're curious about.

But ask them to hang on one more night and -- and just
allow you to put your minds at rest and ease and get a good
night's rest and then we'll come back tomorrow and we'll --
we'll hopefully finish up. Okay?

So if everyone else will please remain seated, folks,
we'll see you 10:30 tomorrow morning.

(Whereupon, the jury exited the courtroom at 5:08

p.m.)

(Off the record briefly.)

THE COURT: And I apologize, not mentioning something
to y'all., What -- one of the jurors, his ~-- his little
girl graduates from middle school or -- there's some little
graduation he needs to be at. And -- and ---

MS. ZMROCZEK: In the morning, you mean?

THE COURT: In the morning.

MS. ZMROCZEK: ©Oh, okay. Okay.

THE COURT: So that's why we're starting at 10:30.

MS. ZMROCZEK: Okay.

THE COURT: Because it's in the morning, he can get to
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that and -- and then he said he could be here by that time,
so that's the reason for a late start tomorrow.

But at this peoint, let me -- let me take up any
motions at the close of all the evidence.

MS. ZMROCZEK: Your Honor, at this time we would ask
that, again, the directed verdict be granted. Based on
State v. Avery, we feel like that there is no substantial
-- there is no substantial circumstantial evidence that
shows that Mr. Garcia acted or did not act with extreme
indifference, as 1s reguired by the statute. And for those
reasons, we would ask that the directed-verdict motion be
granted.

THE COURT: All right. And -- and -- and again, I --
as -- as I mentioned yesterday, Ms. Zmroczek, I do think
it's a -- a question of fact. Depending on how the jury
views the evidence, I think there is evidence in the
record, depending on the way they view it, that they could
convict or acguit.

And so I think that evidence is in the record,
depending on how the jury views it. And that's their
province. And so I won't interrupt or interfere with that.
And so I'll respectfully deny that motion.

Anything else? We need to talk about the charge. I
know you've just passed me a cite of a case that you

believe defines extreme indifference, which I haven't
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looked at. But I ---

MS. ZMROCZEK: And I'll e-mail the same to -- I'll e-
mail the cite to the solicitors.

THE COURT: Okay.

MS. ZMROCZEK: But that was the only thing I could
really see, Your Honor.

THE COURT: Let me ——-

MS. MAYES: What is the case name?

MS. ZMROCZEK: State v. Jarrell,

THE COURT: Let == let -- go ahead -- jot this down,
if you would, Suzanne. It's -- it's 350 S.C. -- or 330
g.C. 90.

MS. MAYES: Okay.

THE COURT: And it's State v. Jarrell, J-a-r-r-e-1l-1.
I haven't read it. Amy Jjust passed it to me. I pulled it
up on Westlaw, but I haven't looked at it yet.

Let me do this: The -- I have a draft of a charge.
Let me -- before y'all leave here, I'm going to -- I'll do
it hﬁw. I'm going to shoot it over to Hope and have her
make a copy for v'all. Y'all can have that, look at it
this evening, and then let -- let us come back at 8:30 in
the morning and, if there's any additions or changes or
anything we need to do to it, we'll -- we'll go over‘that
at that point.

MS. MAYES: Okay.
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THE COURT: Okay?

MS. MAYES: Your Honor, the charges that the state
would foresee are the standard charges on ~- on direct and
circumstantial evidence -—-

THE COURT: Okay.

MS. MAYES: =--- expert witnesses, and proximate cause

all being the charges within the Ccurt's bench book.

THE COURT: Okay. All right. And like I said, if you
have anything else and whatever, we'll -- we'll -- we'll
deal with that at 9:30. And what ——- why don't we do this:
It -- Maryann, you -- you don't need to be here till 10.

THE COURT REPORTER: Yes, sir,

THE COURT: At 9:30 if yfall would, when you —- when
you get up here, just come on back to the chambers and
we'll -- we'll chat back there. And then, we can come cut
and put on the record anything that needs to be put on the
record.

So if there's nothing else for this afternoon, we'll
-- we'll —- we'll be adjourned for the afternocon. But hang
here and -- and go ahead and let me give you this draft
that I've pieced together here.

THE COURT REPORTER: So we're off the record now?

THE COURT: Yeah. We're done.

4

25

MS. ZMROCZEK: Your Honor, since we have the court

w(0ff the record briefly )y T
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reporter still here and everybody's still in the courtroom,
I forgot to renew one of my objections that I wanted to
make sure I did. I know.

THE CQURT: Are you shut ---

MS. EZMROCZEK: Deon't kill ---

THE CQURT: --- down?

MS. ZMROCZEK: =--- me, court reporter,.

THE CQURT: Are you good?

THE CQURT REPORTER: Yes, sir.

MS. ZMROCZEK: 1I'm sorry.

THE COURT REPORTER: Yes, sir.

THE CQURT: All right. We're -- we're back on the
record. Ms. Zmroczek?

MS. ZMROCZEK: Sorry, Your Honor. Thank you. I just
was —— after my verdict -- or renew the directed-
verdict motion ---

THE CQURT: Yes, ma'am.

MS. ZMROCZEK: =--- you asked if I had any other
motions. And at this time again, Your Honcr, I would renew
the objection to the entry of the photographs, which we had
already discussed, just especially in light of -~ of some
of the jurors' reactions ---

THE CCURT: Ckay.

MS. ZMROCZEK: --- with the tears. And I just wanted
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THE COURT: Well ---

MS. ZMROCZEK: --- to make sure that was preserved.

THE COURT: Out -- out of abundance of caution, let --
let -- let's -— what I'll do is just we'll just note that
you want to preserve all prior objections made during the
course of the trial, and those are all noted in the record.
And so wé'll do that.

MS. EZMROCEZEK: Thank you.

THE COURT: Okay? All right.

{(Whereupon, the proceedings were adjourned at 5:15 p.m.)
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TRIAL DAY 5 - 06/05/15
{(Whereupon, the proceedings were resumed at 11:15 a.m.)

THE COURT: Aall right. While we're waiting -- well,
we don't need to wait terribly long for that. I -- let me
go ahead, though, because I want to make sure. The charge
-- the -- the draft that I gave y'all, the only changes
that I've made to that, I included the lengthy, more
detailed direct~ and circumstantial-evidence charge., And I
included the proximate charge -- proximate-cause charge.
Other than that, it's -~ it's as I gave it to you
yesterday. Does that seem to be appropriate?

MR. MCNAIR: Yes, Your Honor.

MS. ZMROCZEK: Yes, Your Honor.

MS. MAYES: Yes, Your Honor.

THE COURT: Okay. And I'm just looking -- looking it
back over just to make sure that's what -- exactly what
I've got. Are we ready to proceed?

MS. MAYES: Yes, sir, Your Honor,

MS. ZMROCZEK: Yes.

THE COURT: All right. Let's bring the jury in,
please.

(Off the record briefly.)
(Whereupon, the jury entered the courtroom at 11:16
a.m.)

THE COURT: 2ll right. Ladies and gentlemen, welcome
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back. I hope everyone had a good evening and you're ready
to proceed.

As I told you yesterday, the evidence in the case has
~- is closed. The state and the defense have presented all
of the testimony and the evidence that they're going to
present. And so that closes the evidentiary portion of the
trial. And it gets us to this portion of the trial where
the attorneys are going to have an opportunity to argue to
you or to address you with what we call closing arguments,
or final summation.

You recall, when we started this trial, that I told
you that the things that the attorneys shared with you in
their opening statements was not evidence. They're not
under ocath; they're not on the witness stand. So 1it's
important that you understand that the evidence portion is
closed.

As I told you their opening statements is not
evidence, the same goes to their closing arguments.
They're‘going to share with you what they believe the
evidence in this case has shown. And even though what
they're going to share with you is -- is not evidence,
they’'re going to talk about the evidence and what they
believe it ~- it -- it has shown in this case. So it's
important that you listen carefully as they address you

with those remarks.
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Once they've concluded their closing arguments, I'll
then give you the charge on the law. And at that point
you'll have everything in -- that you'll need to return to
the verdict -- jury room. And this time you'll return with
the instruction to begin your deliberations and you'll be
able to finally discuss the case amongst yourselves.

So if you would, please listen very carefully as the
attorneys address you with their closing arguments, okay?
Ms. Zmroczek?

(Off the record briefly.)
CLOSING ARGUMENT BY MS. ZMROCZEK

MS. ZMROCZEK: Filiberto Garcia-Campos i1s not guilty
of homicide by child abuse. May it please the Court?

THE COURT: Yes, ma'am.

MS. ZMROCZEK: Good morning, ladies and gentlemen.
It's been a long week. And we are finally at the end of
the week. And I want to thank you, both individually and
collectively, for the attention and time that you have
given this case. You will hear that this case is very
important to the state, and it's very important to Mr.
Garcia.

I'm going to try not to ramble on for too, too long.
But this is my last oppertunity to speak with you. When I
finish, I -~ I sit down and the state -- I believe Ms.

Mayes will get to come up and make their closing arguments.
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I will tell you that this is the hardest part of my
job. Because I have to sit there and I can't respond to
anything that they say. They have the last argument. A&nd
it's done that way for a reason. It's because they have
the burden of proving this case and each and every element
beyond a reasonable doubt. And we'll talk about that
later, as I get closer to the end of my final arguments.

But that burden of beyond a reasonable doubt is the
highest burden in American jurisprudence. And it's done
that way for a reason. Because you've all been brought
here and sat through five days of testimony -- or four days
of testimony to answer a very important question of fact:
Is Filiberto Garcia guilty of homicide by child abuse?

And if you weren't provided the facts that you need,
your guidance will be the law. The eonly facts in evidence
came from the testimony from that witness stand and these
items.

We have no duty as the defense. We could've sat back
and not asked any questions, not objected, and not put up
any evidence. And even though we did put up a case, that
does not change the burden. That doesn't mean we have to
now prove beyond a reasonable doubt that he's not guilty.
That -- that —-- that burden always remains with my
colleagues.

The reason that we did put up evidence -- and I want
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to talk about that in a -- just a little bit -- was because
just as Dr. Luberoff testified yesterday, you can only make
an informed decision when you have more facts. I want to
tell yvou kind of how I'll proceed so hopefully it won't get
too confusing. I want to talk about my biggest fear,
discuss that with you; I'll get it out on the table.

I want to talk about the state's case. I want to
address our case. I want to address exactly what Mr.
Garcia testified to, and then do a little final discussion
on the law.

Now, Judge Russo is going to give you the charge, and
he's going to tell you what the law is and that you must
follow it. And you were all selected because both my
colleagues at this table and my -- and myself determined
that you could be impartial and follow your duty.

My biggest fear -- there's no question as to what my
biggest fear is. My biggest fear is that -- and if I were
the prosecution, I don’t blame them. I would do it; I
would take these pictures and I would just parade them in
front of you. And I would say, How can this happen? How
did he not know? &And then I'd sit down.

Because my biggest fear is that they want you to make
this determination of his guilt on emotion. And the law
will instruct you that that is improper. It's -- it would

dishonor Madison's death to find her father guilty based on
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emotion.

I imagine the state's going to come up and they're
going to argue about justice and justice for Madison.
Justice and justice for Madison are two different things.
Justice is upholding the constitution, listening to the
facts, and holding the purden to their -- the state to
their burden.

The -- the standard isn't how could he not have known,
how could he not have known. That's not the standard. And
that's not the law.

The state put up several witnesses beginning with the
EMS worker. And if you recall, I asked him how did he get
there, the 911 call. There was a very specific reason that
we, the defense, had to put that 911 call in there.
Because you can hear (1) who made the call; and (2} you
could hear the emotion in his voice.

I asked the EMS worker, "Describe what you saw at the
scene." Profoundly emaciated.

I -- the pictures that showed him and that they will
show you were taken at autopsy. And he says, "That --
that's what she looked like." We don't know that that's
what she looked like when she was found.

We know that she was found with vomit in her pharynx
and stool in her diaper. And in the -- I recall arguing

with several witnesses about the steool and what was that
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important.

Well, why that's important is because she was being
fed. She was being fed something. She was being fed
something by Tracy Roach, because Tracy Roach had to find a
way to get those drugs into her system.

And Filiberto is washing the bottles and he's seeing
the bottles. And should he have done a better job? Should
he have taken over the feeding responsibilities too?

That's not the standard.

Yeah. The answer is yes; he probably should have.

But he didn't. But that doesn't mean he’s guilty cf
homicide by child abuse.

The state wants you to ignore the drug evidence in
this case. The toxicologist got up and said these drugs
were ingested within 12 hours of her death, within 12
hours. And the state, I imagine, is going to come up and
argue: So what? BSo she had drugs in her system.

These weren't little drugs, and these were a lot of
drugs for a lot of -- 150-pound adult male was the average.
We're not talking about a small, 36-week, premature child.
Those drugs had no business in this system.

And the state, I imagine, is going to come up and
arque: It doesn't matter. The judge is going to tell you
that there is proximate cause and if starvation is the

proximate cause, then he should be found guilty.
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No. That's, again, not the standard. He has to know
that she was being starved or know that she was being
drugged and do nothing about it. And not just do nothing
about it, but act with extreme indifference.

I believe Mr., McNair, in his opening, said: "He sat
there and watched her die like a potted plant." 2nd if you
recall the witnesses that came up here and they sat in this
chair and they raised their hand and ask yourselves how
many of them said he was bad father.

How many of them said he was not a provider? How many
of them said he didn't care? Not one. Not one witness
said that.

Donna Kelly, the neighbor, testified that Mr. Garcia
worked on his truck. She saw him outside, working on his
truck. 2and they'd have made a big, big deal about these
trucks and these rims. And it's a reason -- one of the
reasens that we put these pictures in through the digital
forensics expert. And that's because, if you think about
all the pictures that Detective Gooding put in about the
cars and the rims and look at them and then they're shiny
and they're pretty and they're clean, implicating that Mr.
Garcia cared more about his cars than his child and/or he
spent money on his cars and not his children and not
Madison.

But now we know that those pictures came ~- those
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pictures from 2008-2009 show that he had those rims. 1In
fact, he went out and bought a Tahoce when they were having
a second child. These are things -- these are things that
a -~ a father who cares about his family does.

They're going to say the drugs don't matter because
she still would've starved to death. And that's contrary
to the evidence that they put up there. On Monday,
September 2nd, after fighting with his wife, who clearly
has problems -- clearly has problems -- and he didn't go
into her bag. And the state says it's -— it was in a
common area. QOkay.

But he did not go in this bag. He did not know what
these medicines were for. They didn't call a pharmacist to
say that he picked them up. We couldn't call Tracy because
she's in the Department of Corrections because she pled
guilty to this crime of homicide by child abuse.

They're going to say: Well, it was starvation and if
the drugs moved her death along, it doesn't matter. It
does matter. Recall Dr; Welsh, expert, testified that he
has done -- countless, I think, was his number -- countless
autopsies. He's the one -- he's the one person that
determines cause of death.

And did he determine the cause of death to be
starvation? No. He wrote it down: lethal neglect.

And then, my question to him: 1Is providing drugs --
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psychotropic drugs to your child a form of le£hal neglect?
Yes.

How could you not have known? I asked Dr. Luberoff.
And I'll admit, I -- I did something that they tell us not
to do in law school: Don't ever ask a guestion you don't
know the answer to.

But I -- I just had to know. Can this kind of weight
loss happen rapidly if someone's being drugged? Without
hesitation, answer: Yes. Her answer, state expert in
child abuse.

And the questions ~- the reason I was asking that is
because I have the same guestions you do: Why would you
not have noticed this?

And then, you get to hear the rest of the story. IYou
get to hear Filiberto. You get to hear that yes, she did
not go to the doctor; that Tracy did not take her to the
doctor.

But DSS workers were coming to her house twice a
menth. And yes, she knew what to do to foecl those DSS

workers. And if this woman knew what to do to fool these

- DSS workers, I submit, she knew what to do to fool a man

that all she had to do was make one phone call and he’'s
gone; he's leaving the country.
She still gets her state checks. She still gets her

WIC. She doesn't need his $400 a week money.
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They're going to put in evidence all the -~ all the
time that he was at work and the -- the money he made. A&nd
they're going to tell you that he lied on his taxes. He
paid taxes. &n illegal citizen, and he's paying taxes.

Does any of that mean that -- mean that he killed his
child? No,

Neglect -- when ~- when you think of the word neglect,
you think about indifference, apathetic, uninvolved,
unloving. &And that was the reason for not just putting in
awful death pictures of Madison. But that was the reason
for putting in and showing you that, as the expert for the
computer testified, a thousand pictures and there are maybe
four or five with Tracy with Madison or the children,

But there are pictures of Filiberto caring for his
children.. Because that's what he did. Should he have done
a better job? Yes. &and there are statutes that he
should've been charged under. Yes. But homicide by child
abuse 1is not that statute.

Over and over, they're going to ask you: How could he
not have known? You -- you -- you're allowed to convict
him for doing nothing. No. What the statute says is that
it's an act or an omission. &nd then, it goes on to say
"with extreme indifference to human life."

That weekend, he testified, she was drinking beer and

that she was going a little crazy and she wouldn't let him
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see Madison. And then Monday he deoesn't hear her because
the monitor is gone, unplugged:; it's not there. And he —-
what -- what does he do? He goes into the room, finds her,
and calls 911. Because that's what somebody who cares
does.

The question that you have to ask yourself,
individually and collectively, as you deliberate is: Did
his behavior or lack of behavior rise to the level of
criminal intent? Did he exercise poor judgment? Yes.

Does ~-- does exercising poor judgment arise to criminal
intent? I submit, it doces not.

The statute reads child abuse -- and the judge is
going to tell you this -- or neglect is an act or failure
to act which causes harm to the child's physical health or
welfare, inflicted or allowed to be inflicted on the child,
physical injury -- there was no testimony of that. 1In
fact, there was opposite testimony: that there were no
bruises, n¢ broken bones.

The state, I -- I submit, is going to argue that they
let the baby lie in bed for weeks and weekends at a time.
And the very night that they called 911, these were the
pictures that were taken. Detective Gooding testified that
he smelled urine. Aand he also testified there was no urine
and no stool in these cribs.

And as you look at these pictures and you look at the
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setup, is this the baby room of -— of a -- of a person who
doesn't care? Bask yourself. He goes to work every day.
And it may sound odd coming from a female or feminist to
say this, but it’s his culture that the woman take care of
the -- of the -- of the =-- of the babies. 1Is it right? Is
it wrong? |

I -~ and I agree with my colleague, Ms. Mayes. This
ain’'t Mexico. This is US2a, South Carolina, Lexington
County, she said. You are in Lexington County. And unlike
Mexico, we have that constitution that holds them to that
burden.

Do I agree with his parenting skills of letting the
woman stay at home? No. Is that criminal intent that
rises to extreme indifference under the statute of homicide
by child abuse? No.

Mr. -- Mr. McNair, in opening, said something that I
absolutely agree with: You can't ignore a baby's cry.
Absolutely agree with that. You can't. Because she'll
keep crying.

And Tracy Roach didn't ignore that baby's cry. What
she did was she silenced it with her medications. And not
one state's witness came up and said he knew about it; he
knew she was going to do it; and he let her.

He told you that he would wash bottles after they

would accumulate. And they made a strong showing of all
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the bottles in the sink and the food around -- around the
counter. And what that shows to a man who goes to work and
then comes home and plays with his son and goes outside and
works on his car and, on the weekend and holidays, drink
some beer -- but what he sees is food, empty bottles with
remnants or formula or milk.

And he sees his child, who has always -- always been
little. That was his testimony: always been little. This
was the day she was born -- little.

Should she have gained more weight? Yes. Should he
have taken a more active rocle? Yes. Is he guilty of
extreme indifference? No.

Our system 1s admired all over the world for the
protections it provides each and every one of us if we
found ourselves sitting at that table where -- where
Filiberto Garcia is sitting. You are the most important
part of that system. And in some ways it's the hardest
job, hecause you have the fate and the responsibility of a
life's =- man's life in your hands. And that's a
responsibility most people don't know and won't know.

And on the other hand, your joh is easy because you're
not asked to -- to figure out what happened, how she died,
who did this. What you're asked to do is to look at the
facts presented to you and say: Did the government meet

their burden beyond a -- a reasonable doubt that he
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committed this crime, this crime; not that he was
neglectful, this crime of homicide by child abuse.

Typically, I have a -- a chart for reasonable doubt.
I didn't bring that today. Or I did bring it; I'm not
going to use it today.

Instead, reasonable doubt is a -- is a -- is a theory

that -- and the judge -- it's a legal concept. And the
judge is going to define what it is.

The best way that I can relate to you what it is, is
-— is to tell a story. And I have six sisters. My poor
dad just wanted one boy. But not one did he get. He got
seven of us.

And I was the oldest, biggest mouth, a lot of
responsibility. And I would always get in trouble, always
-~ always get in trouble for stuff that my sisters were
doing. And I would get so mad.

And I would go upstairs and I would slam the door and
go in my room. And then I'd come in and get the bite of
soap. And as I'm telling this story, I'm thinking, My dad
might be guilty of child abuse. But -- but this was also
30-some-odd years ago.

He would come up in that room. And he'd swing the
door open, and he'd bring me to the bathroom. &and he'd
make me take a bite of the scap. Because it -- I was

acting like a child. But a lot of times it's because I
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didn't do it; I didn't do what I was getiing in trouble
for.

So thils one day, I was downstairs and my sister was
downstairs and my parents were downstairs. My mom was in
the kitchen. And I think it was -- I grew up in Louisiana.
It —- 1t -~ I keep thinking it was June. It was hot. And
the windows were open, and the breeze is blowing through
the wind, through the windows.

And my sister runs by the table, and she knocks off
this glass. &And it falls to the floor and it shatters.

And I'm sitting well -- it's on the other side of the room.
And I'm just laughing because I know that this time I'm not
getting in trouble. I am not getting in trouble this time.

And my dad jumps up -- because he's watching a game.
And he -- "Allison, get upstairs."

And I'm, like, Yes. Here comes the scap. Because I
knew it was going to happen. 2And she goes upstairs and she
-- you can hear her stomping the whole way.

And my dad gets up out of that chailr, and my mom comes
running out the kitchen. And I'm following them up the
stairs, going, "Yes. Yes."™

You hear the door slam. And that's when I knew it. I
knew it was going to happen. And my dad busted in that
room and he opens the door. And she's sitting on the bed.

And mom's behind him, going, "Don't."
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And I'm, like, "Do it. Do it.™

And he tells her to stand up. And as he does, giant
breeze comes through the window and slams the door shut.
And he stops.

And ladies and gentlemen, that stop is the best way
that I can describe to you what reasonable doubt is. Arnd
unfortunately, she didn't get to taste the scap that day.
But there were times later that she did.

As I turn this case over to you -- and I remind you
that this is a homicide~by-child-abuse case. And I remind
you that you have a duty -- and I've been doing this for
many years. I'm an idealist. I believe firmly in the jury
system.

Ladies and gentlemen, the Court is no better than each
of you that sits in front of me. The Court is only as
sound as the jury that it's made up of. And the jury is
only as sound of each of these -- of each of you
individuals.

And I am confident that when you review the evidence,
that you will do so without passion and you will come to a
decision and you will do your duty and you will find
Filiberto not guilty.

And I can't claim orientate —-- origination for that
speech. That was Atticus Finch from "To Kill a

Mockingbird." But every time I read it, it reminds me that
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this is the -- the best system and that it's not just the
few pictures that they put in. It's everything that you

get to consider.

And I don't have the chance -- as I told you in the

beginning, I don't have the chance to come up here and --
and argue and -- and refute what the state is going to say.
But what I would ask that you do is each and every time
something that's said piques your interest, ask yourself,
What would Ms. Zmroczek come up here and argque, or what

would she say in response to that. And I ask that you do

it.

You hold the state to its burden. You ask the tough

guestions. You light the candles for the constitution.
And you do your duty, and you find Filiberto Garcia not

guilty of homicide by child abuse.

THE COURT: Thank you, Ms. 2Zmroczek. Ms. Mayes?

MS. MAYES: May it please the Court?

THE CQURT: Yes, ma'am. -

CLOSING ARGUMENT BY MS. MAYES

MS. MAYES: One of the most difficult things in life
is to accept something that you cannot change. And none of
us can change what happened to Madison. And it forces us
to accept a truth that's beyond difficult to accept.

Because the cold, harsh, ugly truth, the reality of

her situation, is that they just didn't want her. They
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just didn't care. And that's what happened to Madison.

It could've been prevented. It should've been
prevented. Yet there was not an ounce of regret in his
voice when he testified yesterday that it wasn't his job.
It wasn't his job to feed his daughter.

Well, that's not the law of the State of South
Carolina, nor will it ever be. Because our laws cover
child abuse and neglect. And neglect -- the very
definition of neglect can never be greater than what we've
witnessed in this case.

He had every duty, every responsibility, and every
reason to feed his daughter, to provide her health care,
and to protect her from harm. But the reality that is so
hard to accept, they just didn't want her.

There was a time when Madison was needed. When he
lost his job and was home, laid off from January to June,
they needed Madison's check. They were living off of
Madison's check and food stamps.

And when you think of the evidence in this case,
remember the uncontradicted testimony: That last doctor's
visit was November 1llth of 2012. And on that day Madison
was weighed: Jjust barely under a pound from what she
ultimately died at almost a year later at 13 months.

But that last medical exam, the last time she ever saw

a doctor, she was there. He was there, and so was the
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mother. So was Tracy.

And the reason they both showed up is because Mary
Kayse had made it absolutely clear to them: Madison's
health is at great risk. She's not gaining weight. I've
watched her eat. She can eat. Something's wrong.

So this baby, who had not managed to gain hardly
anything over the course of a month suddenly gained 8
ounces in three days because they know she's going to get
put in the hospital and people are going to start asking
questions if she doesn't gain weight. And in that three
days, she gains the 8 ounces that she had to gain. They
walk in there and they get her weighed, and then they
vanish; go completely under the radar. And I submit, they
vanished because there were things they didn't want anybody
asking.

What would happen if she got put in the hospital?
Well, there'd be a drug test. There would be a blood test
that could ultimately detect blood -- detect drugs in the
blood. But ultimately, what happened is they leave and
that's it. She's never seen again.

aAnd that whole time period of January to June, he
wants to pretend he didn't know she wasn't getting health
care? He's home every day. He knows full well she's not
getting health care.

He could take her himself. He's got a working
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vehicle. She had a baby seat.

They didn't want people asking gquestions. And the
very last time that Melissa Juergens from Easter Seals
showed up was December 2012. Who was there when she was
getting ready to leave? He walks in the door. He sees
her; she sees him. He knows who she is. She was wearing
her Easter Seals shirt.

He doesn't want people in the house, asking questions.
They might lose their food stamps with him living there.
And from that moment on, Easter Seals is never allowed back
in that house. No home health care, no BabyNet, no home
nurse, nothing.

And again, he's laid off January to June. He knows
full well Easter Seals never came back. He didn't want
them to come back.

The very idea that he would take this stand yesterday
and manufacture, for the first time while he's on the
stand, this ridiculous story about: ™"Oh, well, you know.
what? That final weekend when I was drunk on Tecate, my
wife wouldn't let me see the baby." It's ridiculous.

The truth is exactly what he told Detective Gooding
that very first night. That's when the truth was to be
laid bare. Madison had just died. Law enforcement's at
the house. He doesn't have time to make up a story, so

what you get it the truth.
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And the testimony about that was absolutely clear.
There was no -- there was no story about, "Ch, my wife
wouldn't let me see the baby, blah, blah, blah." He said,
"My wife has been sick on the couch. And when she’s on the
couch, she's sleeping."

And then he said the baky had been sick but he hadn't
checked on her. Well, what we know is that he had been off
for days. And here we see, when we're talking about the
month of July, even the days he does work and he's not off,
he gets off at 2:30. When we're talking about August, he's
home every weekend. And when he works, he gets off at
2:30, once again.

And that Friday night of course he was home. He had
got off at 2:30. And he's home all day Saturday; he's home
all day Sunday. He's home all day Mondéy when he woke up
at 1. Wouldn't it be odd to not hear from a l3-month-old
toddler during all that time and to not see hexr? Of course
it would.

He knows exactly what's going on. This was nothing
new. Shutting up Madison, locking her away, not worrying
about her for days, is something that had been going on for
a while.

And that weekend, on that Sunday and then inte that
Monday, according to his own testimony, the first time he

ever even attempted to check on Madison was 9:30 on Monday
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night. And she was already dead. How long had she been
laying there in what Hunter Reed, the EMS worker, described
as her degraded diaper? Who knows. Days, that thing had
been on her?

Did he even call her by her name? Did he ever say
Madison? I heard him say: "the child. It was her
responsibility to feed the child.”

Well, according to his own statement, the wife is sick
and sleeping on the couch. He knows she's not feeding
Madison.

One thing that cannot be denied no matter what happens
in this case -- and no matter what, things cannot be
changed. ©One thing that cannot be denied is that the scene
tells the real story. Because the way it went down is they
find Madison late Mcnday night, the end of Labor Day
weekend, that long -- that long weekend that started when
he got off work at 2:30 on Friday. And then they go to the
hospital. And when they come back from the hospital, law
enforcement's there.

And you heard the testimony about Deputy Ryan securing
that scene so nobody could get inside; nobody could change
anything. So how law enforcement found it when they walked
in is exactly how they left it and exactly how it had been
for days.

Well, what they found is right in the middle of the
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kitchen, the three empty cartons of Tecate and the empty
carton of Bud. And then, of course, there's beer in the
refrigerator. That's what had been going on all weekend.

And what did the kitchen look like? There were no
bottles in the sink. You've got the photographs. You'll
get a chance to review them when you get back there. 1In
that sink there's not a single bottle.

Why would he even waste his time talking about a
bottle washer? There's no bottle washer in that sink.
There's no bottle washer in the kitchen. You'll see the
evidence.

This is what was in the kitchen: curdled milk inside
bottles. A couple of bottles had been sitting there for
days in his plain view. He knows exactly what's going on.
Anybody looking at that kitchen knows there's not a fresh
bottle; she hasn't been fed.

The couch where Tracy was laying —- his bedroom with a
bottle laying on the floor, who knows how long it's been
there? But we know he's fed Madison before. We know he
could if he wanted to. He's got a bhottle in his room.

And from that very bed where he lays, all he's got to
do is 1lift his head up and he sees the bathroom where
Madison's bath is, from his bed a perfect view right there
into the bathrcom. And her little baby bath, stuff all

over it, hadn't been used for days. He knows exactly
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what's going on.

Baby lotion. in his bathroom, but he can't even take
off that degraded diaper. He can't even check on her. He
can't even call a doctor. Because he just doesn't care.

You heard the testimony. It's not an issue of
finances. He had $400 in his wallet. This is a con
artist. The testimony you heard yesterday came from a con
artist who has a conviction for false information to
police, somebody who knows how to go to the Mexican store
and get enough fake IDs where he can get a job and file
taxes.

And then, he files taxes, and that's all a lie too,.
He claims two kids that don't even exist. OQr if they do
exlst, they've never been in his house. Thousands of
dollars back from the government, and yet he takes the
stand yesterday and for the first time, comes up with this
ridiculous story that he wasn't allowed to see Madison.

Well, that story is so flimsy. It floats just about
as well as that staged scene they tried to come up with.
Remember how a moment ageo I said it's the scene that tells
the story? This is how they found Madison'’s high chair
when police got there the night she dled and in the early-
morning hours of 9/3: pushed away in a corner, trash on
top of it. There's her baby-food jars collecting dust.

And then when they come back on September 12th, well,
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there you go: a manufactured scene with a clean baby chair
and food on top, as 1f she's being fed. It's all a farce.

And from the time line of what we know, that final
weekend, you heard his testimony that he's not the one that
went to Food Lion and got the 24-pack of Budweiser on
Saturday night. That wasn't him; that was Tracy.

Well, where were you? "I was at home with Madison.
But she was asleep.”

What? Didn't he testify that he wasn't allowed to see
Madison? Well, it turns out the wife 1s gone; she's not
even there. He's home alone with her Saturday night.

And the undeniable tragedy of it all is that she still
could have been saved. You heard the uncontroverted
medical testimony from Dr. Welsh and Dr. Luberoff: This is
chronic starvation that's not a matter of days or weeks,
but months. Dr. Luberoff’s estimation was a minimum of two
months.

And how odd that there's not a single photograph of
Madison on his own phone for the entire year of 2013. BAnd
then, that camera that they found in the home, the last
dated photo of Madison was April 13th, 2013, months before
she died. How odd that there's no longer any photos of
Madison.

pidn't she have a first birthday? She would've turned

1 in July. How's there not a single photograph of her
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first birthday?

How long had she been shut away and forgotten? And
the testimony of Dr. Welsh was absolutely succinct: lethal
neglect. Lethal neglect: no food and no health care, even
though Madison not only had an SSI check, she had full
Medicaid. They didn't have to pay a dime. All they had to
do was dial a doctor or put her in the car and take her
there.

The law in this case is actually quite simple. It's
not like a murder case, where the state is required to
prove malice aforethought or premeditation. The element or
standard in cases of homicide by child abuse is extreme
indifference to human life.

And the statute that covers homicide by child abuse
requires three elements. These elements are that a person
is guilty of homicide by child abuse if the person causes
the death of a child under the age of 11 -- Madison, we
know, was under the age of 11 -- while committing child
abuse or neglect. And I'll get to that in a moment.

But as I stated previously, this case encompasses the
very definition of neglect under our law. And the death
occurs under circumstances manifesting an extreme
indifference tc human life -- indifference -- indifference.
All T got to do is feed her, but it's not my Jjob.

And the definitions under this statute make it even
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more clear how applicable the horrific facts of this case
are to the law. Child abuse or neglect means an act or
omission by any person which causes harm to the child's
health or welfare. When we use the word act or omission,
that means doing nothing, Jjust doing nothing. Harm to a
child's health or welfare occurs when a person inflicts or
allows to be inflicted upon the child physical injury cor,
as we have here, fails to supply the child with adequate
food, clothing, shelter, or health care, and the failure to
do so causes a physical injury or condition resulting in
death. All of these definitions apply, and all of the
elements in this case have bheen met.

When you evaluate the law and apply it teo the facts,
it covers neglect, as I've previously mentiocned. And we
know that chronic starvation is an ongoing event that, for
Madison, resulted in the complete wearing away of any
subcutaneous fat or adipose tissue. It was literally eaten
up by her organs, her vital organs, in order for her to
stay alive and just maintain a heartbeat and take a breath.

And in those final days, as Dr. Luberoff testified, or
even the final weeks, would she have even been able to have
any motor skills whatsocever? She couldn't roll over.

She's laying there with the pressure sores. Could she even
take a bottle? Could she even swallow?

Anybody who saw her would know she was gravely ill.
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For the weeks that went on, anybody who loocked at her would
be great -- would know and recognize her to be gravely ill.

It was absolutely abundantly apparent to Hunter Reed
as soon as he looked at her that night, held her in his
arms. He sald as soon as he held her, she didn't feel like
a l-year-old; she didn't look like a l-year-old. And he
had to check her age because he couldn't figure out how
this 9-pounder who looked like she did, almost a skeleton,
was somehow 1 years old.

Now, the judge will also charge you on something
called proximate cause. Proximate cause means the cause of
death. And here you've heard the testimony of Dr. Welsh
and Dr. Luberoff that the cause of death is the denial of
food; that she could not have maintained life in that
condition. She could no longer survive with that extreme
starvation.

But proximate cause, as the judge will charge you,
includes that it doesn't have to be the sole cause. One or
both or who knows also gave her drugs. So if the argument
is, Well, that somehow contributed to it, even if there's
no sound evidence to back it up, if that’'s the argument,
well, that's not the law. The law 1s if she's in that
state because of his actions and his neglect and the
chronic malnutrition and starvation, then if she catches a

cold and the cold contributes, the cause of death is still
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starvation.

And it's the same whether we're talking about drugs,
whether we're talking about an infection from diaper rash.
A1l of it comes out of that first, initial, proximate
condition. And that is the starvation. And that's the law
as the judge will charge you.

And finally, I will address the law on reasonable
doubt just briefly, because Your Honor is about to charge
you on reasonable doubt. And his charge will be far
greater than my summation of it.

But I ask that you remember that reasonable doubt does
not —-- it does not include every possible doubt. The law
does not require that the state overcome every possible
doubt. Reasonable doubt is proof that leaves you firmly
convinced.

And in this case I submit the proof is absolutely
clear. Madison fought to stay alive until there was
nothing left in her to fight. 8o when you evaluate the
evidence, when vou look at her, evaluate this baby who
struggled to achieve even the smallest amounts of progress.
And she was getting there. And then remember the skin and
the bones and the long, agonizing fight to the end because
this case and the facts of this.case demand that it be
remembered and demand justice.

Let this be the last time -- it must be the last time
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that a child starves to death in this state and in this
county. And the'tragedy is that he could've prevented it.
He could've prevented it. But he refused to even lift a
finger to aid her.

The correct verdict in this case is homicide by child
abuse, that child abuse being neglect, lethal neglect, of
Madison Garcia. Thank you.

THE COURT: Thank you, Ms. Mayes. Let me ask: My
charge, it's -- it's not terribly long, probably ten
minutes. Do y'all need a break before that, or are you
ready to go -- just continue.

FOREPERSON: Go.

THE CQURT: Continue? Okgy.

MS. ZMROCZEK: Your Honor, could -- could we get a
copy of that? Could we get it?

THE COURT: Of what? I ---

MS. ZMROCZEK: Of the ---

THE COURT: You've got -— you've got what I gave you
earlier other than ---

MS. ZMROCZEK: Oh, okay.

THE COURT: --- those few changes.

MS. ZMROCZEK: Okay.

CHARGE OF THE COURT
THE COURT: Folks, during the course of the trial --

well, when we started this case, you recall that I said
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that you were the judges of the facts and I'm the judge of
the law. And during the portion of the trial where the
attorneys have been presenting to you the evidence and the
facts, it's been appropriate for me to be up there out of

the way. But we now have reached the portion of this trial

where you and I are in this together: you as the judges of

the facts and me as the judge of the law. Sc I come down
to be with you to give you the law on the -- that applies
in this case.

I'm going to read this verbatim. It's not terribly

long. But I'm going to read it verbatim so that I don't

misquote anything or leave anything out.

Mr. Foreman and members of the jury, you've heard the

evidence and the arguments of both parties. I'm now going

to explain to you the law which applies to this action.
The indictment charges the defendant, Filiberto
Garcia-Campos, with the offense of homicide by child abuse.

I remind you that the fact that the defendant was arrested,

'éharged, and indicted in this case is not evidence in this

case and it cannot be considered by you as evidence of
guilt in this case, nor does it create any presumption or
inference of guilt. The indictments simply are the formal,
written instrument which brings a -- a charge into this
Court. It is the charge made against the defendant. It is

not in any way evidence in the case.
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Now, I'm going to give you a copy of these
instructions in written form to have with you back in the
jury room. During your deliberations you may refer to
these instructions to guide you in your decision-making.
You must consider these instructions as a whole and not
follow some and ignore others.

Now, the defendant has pled not guilty to the
indictment. And that plea puts the burden on the state to
prove the defendant guilty. A person charged with
committing a criminal offense in South Carolina is never
required to preve him- or herself innocent.

I charge you that it is an important rule of law that
the defendant in a criminal trial, no matter what the
seriousness of the charge may be, will always be presumed
to be innocent of the crime for which the indictment has
been issued unless guilt has been proven by evidence
satisfying you of that guilt beyond a reasonable doubt.

This presumption of innocence does not end when you
Eegin your deliberations. But it accompanies the defendant
throughout the trial until you reach a verdict of guilt
based on evidence satisfying you of that guilt beyond a
reasonable doubt.

The presumption of innocence is not a mere legal
theory. It's not just a legal phrase. But it is a

substantial right to which every defendant is entitled




642

10

1

12

13

14

16

16

17

18

19

20

21

22

23

24

25

208

until you are -- unless you, the jury, are satisfied from
the evidence of the guilt of the defendant beyond a
reasonable doubt.

So what is a reasonable doubt in the law? Some of you
may have served on jurors in civil case, where you were
told that is only necessary to prove that a fact is more
likely true than not true, such as by the greater weight,
or the preponderance of the evidence. 1In criminal cases
the state's proof must be more powerful than that. It must
be beyond a reasonable doubt.

Proof beyond a reasonable doubt is proof that leaves
you firmly convinced of the defendant's guilt. There are
very few things in this world that we know with absolute
certainty. BAnd in criminal cases the law does not require
proof that overcomes every possible doubt.

If, based on your consideration of the ewvidence, you
are firmly convinced that the defendant is guilty of the
crime charged, you must find the defendant guilty. On the
other hand, if you think there is a real possibility that
the defendant is not guilty, then you must give the
defendant the benefit of the doubt and find him not guilty.

I remind you that during this trial, you had I have
certain duties to perform. As the trial judge, it is my
responsibility to preside over the trial of this case. And

I also have the duty to rule on the admissibility of the
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evidence offered during the trial.

I have the additional duty to charge you the law
applicable to this case. 1Is it your duty as jurors to
accept and to apply the law as I now state it-to you, If
you already have any idea as to what the law is or what the
law ought to be and it does not agree with what I now tell
you the law is, you must abandon your idea, because you are
sworn to accept the law and apply the law exactly as I
state it to you.

As I told you at the start of this case, the jury is
the sole and the exclusive judge of the facts of a case.
The law does not allow me to have an opinion about the
facts in this case. This is a matter solely for you, the
members of the jury, to determine. As jurors it is your
duty to determine the effect, value, weight, and truth of
the evidence presented during the course of this trial.

To determine the facts in this case, you're going to
have to evaluate the credibility, or the believability, of
the witnesses. And credibility simply means that: It just
means believability. It becomes your duty as jurors to
analyze and to evaluate the evidence and to determine which
evidence convinces you of its truth. You can believe as
much or as little of each witness's testimony as you think
is proper.

You, the jury, should assess the credibility of each
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of the witnesses. You may consider whether any witness has
exhibited to you any bias, interest, prejudice, or other
motive in the case. You may also consider the appearance
and the manner of a witness while on the witness stand.

You do not determine the truth merely by counting the
number of witnesses presented by each side. Throughout
this process you have but one objective. And that is to
seek the truth regardless of its source.

Now, the rules of evidence ordinarily do not permit
witnesses to testifyv to opinions or conclusions. There's
an exception to this rule that exists for witnesses that we
call expert witneésses. A witness who, by education and
experience, has become an expert in some art, science,
profession, or calling may state an opinion as to the
relevant and the material matter in which that witness
claims to be an expert and may also state the reasons for
the opinion.

You should consider any expert opinion received in
evidence in this case and, like any other evidence, give it
the weight that you think it deserves. An expert witness's
testimony is to be given no greater weight than that of any
other witness simply because that witness is an expert.
Further, you're not required to accept an expert's opinion
even though it's not contradicted.

Now, there are two types of evidence which are
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generally presented during a trial. There's direct
evidence and there's circumstantial evidence. Direct
evidence directly proves the existence of a fact, and it
does not require deduction. Circumstantial evidence is
proof of a chain of facts and circumstances indicating the
existence of a Iact.

Crimes may be proven by circumstantial evidence. The
law makes no distinction between the weight or value to be
given to either direct or circumstantial evidence.
However, to the extent that the state relies on
circumstantial evidence, all of the circumstances must be
consistent with each other and, when taken together, point
conclusively to the guilt of the accused beyond a
reasonable doubt. If these circumstances merely portray
the defendant's behavior as suspicious, then that proof has
failed,.

The state has the burden of proving the defendant
guilty beyond a reasonable doubt. And this burden rests
with the state regardless of whether the state relies on
direct evidence, circumstantial evidence, or some
combination of the two.

Now, where a person inflicts a fatal injury on
gnother, that other person ~- and that other person dies as
a later -— at a later time, you must be convinced beyond a

reasonable doubt that the infliction of the first injury
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was the proximate cause of the victim's death. Proximate
cause is the direct cause; it is the immediate cause; it is

the efficient cause. It is the cause that, without which,

"the death of the victim would not have resulted.

There must be a chain of causation from the time of
the injury inflicted by the defendant until the time of the
victim's death. Proximate cause does not necessarily mean
that it occurred immediately prior to the death.

There may be more than one proximate cause. The acts
of two or more persons may combine together to be a
proximate cause of the death of a person. The defendant's
act may be regarded as the proximate cause if it is a
contributing cause of the death of the victim.

The fact that other causes also contributed to the
death of the victim does not relieve the defendant from
responsibility. The defendant's act need not be the sole
cause of the death, but must be a proximate contributing --
proximate cause contributing to the death of the wvictim.

Now, Mr. Garcia is charged with homicide by child
abuse. The state must prove beyond a reasonable doubt that
the defendant caused the death of a child under the age of
11 while committing child abuse or child neglect.

Child abuse or neglect is an act or a failure to act
which causes harm to the child's physical health or

welfare. Harm to the child's physical health or welfare
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means that the defendant either: (1) inflicted or allowed
to be inflicted on the child physical injury; or (2) failed
to supply the child with adeguate food, clothing, shelter,
or health care, and this failure caused a physical injury
or condition which caused the death; or (3) abandoned the
child, causing the child's death. The state must also
prove beyond a reascnable doubt that the death occurred
under circumstances showing an extreme indifference to
human life.

Now, Mr. Foreman and ladies and gentlemen of the jury,
as you return to your -- retire to your deliberations, I
want to express to you the hope that each of you will be
mindful of the importance of your respensibility. As the
presiding officer of this Court, I am vitally concerned
that whatever verdict you find will be the result of your
going inteo the jury room and confining your consideration
to the evidence and to the law that you've heard in this
courtroom, weighing it fairly and impartially, as I have
every confidence you will do.

Your verdict in this case cannot be based on sympathy,
compassion, prejudice, or emotion or some other
consideration that's not found in the evidence. Remember,
your verdict must be unanimous.-

Now, Mr. Camp, in the front of this notebeocok -- this

notebook will be back in the jury room with you. 2nd in
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the front I've placed a form; it's a verdict form. At the
top of it, it has the caption of the case.

There's only one charge in this -- in this -- in this
case; that is the homicide by child abuse. So there are
two options. Either you, the jury, would find the
defendant not guilty or guilty, based on your view of the
evidence.

Whatever verdict the jury does agree on, sir, I'd ask

that you mark the appropriate spot on the indictment -- or
-- excuse me —-- on the -- on the sentencing sheet. And --
and then, you'll -~ you'll sign as the foreman. When you

have reached a unanimous verdict, you can knock on the door
and let the bailiff know that you've reached a verdict.

Now, what I'm going to do is I'm going to send you
back into the jury room. But, Mr. Camp, don't begin the
deliberations qguite yet. I'm going to send you back there.
I'm going to just quickly review with the attorneys to make
sure that I haven't either misquoted anything or have left
anything ocut. If I do need to make any changes to the
instructions, I'll bring you out and -- and give those to
you.

If there -- if the instructions are good as -- as I've
given then, I'll then -~ we'll collect these exhibits and
you'll get the exhibits and the notebook. When you receive

these items, that's your cue to begin your deliberations.
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Okay?

So if you'd please, step back into the jury room and
await these items.

(Whereupon, the jury exited the courtroom at 12:31

p.m.)

(Off the record briefly.)

THE COURT: Are there any exceptions or objections to
the charge from the state?

MS. MAYES: None from the state, Your Honor.

THE COURT: From the defense?

MS. ZMROCZEK: No.

THE COURT: Guys, it's going to be a little bit of a
task here to go over with Maryann everything that's in
evidence because, obviously, she came and pinched-hit ---

MS. MAYES: Uh-huh.

THE COURT: --- for Steve ---

MS. MAYES: Uh-=huh.

THE CQURT: =-~-- in the beginning of the week. So
let's —-- if y'all will get with her,

MS. MAYES: Ckay.

THE COURT: And, Hope, if you have ---

DEPUTY CLERK OF COURT: Yes, sir.

THE COURT: --- some help you can give in this ~--

DEPUTY CLERK OF COURT: Yes, sir. I can do that.

THE CQURT: And let's make sure that everything that's
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supposed to be back with the jury is there.

{Off the record from 12:32 p.m. until 12:52 p.m.)

THE COURT: Aall right. Make sure you send Mr. Rios
out.

(Whereupon, the jury began its deliberations at 12:52

p.m.)

THE COURT: All right. 1It's my understanding that the
jury has reached a verdict. Is the state ready to proceed
to receiving the verdict?

MS. MAYES: Yes, sir, Your Honox.

THE COURT: Is the defense ready?

MS. ZMROCZEK: Yes, Your Honor.

THE COURT: All right. Please bring the jury in, sir.

(Off the record briefly.)

THE COURT: Folks, before the jury comes in, let me
just remind -- tell them to hold on just ---

DEPUTY CLERK OF COURT: (To the bailiff) Hold up.

THE COURT: --- just a minute.

THE BAILIFF: Okay.

THE CQURT: I -- I don't know what the verdict is. I
~-- I sit here as all of you do and -- and just wonder. But
the thing is -~ and what I tell juries all the time -~ or
folks all the time, that whether you agree with the jury's
verdict or disagree with it, it's important that the Jjury's

verdict is received in a professional manner. So I would
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MS. ZMROCZEK: I -- I just had one question for you.
You did release the alternate, right?

THE COURT: Yeah.

DEPUTY CLERK OF COURT: Yes.

MS. ZMROCZEK: ©h, okay. I thought so.

THE COURT: But -- so the jury's verdict should be
received in a professional manner. I =-- I'm not
insensitive to the fact that cases that involve the loss of
~- of life tend to be highly emotional for the folks that
are involved or affected. But I would ask that if you
cannot or feel that you cannot contaln yvour emotion,
whatever the verdict may be, that you please remove
yourself from the courtroom,

Because i1f there are any emotional outbursts, I'm
going to have to take action and I don't want to do that.
So again, I don't -- I don't ask you to agree or disagree.
I simply ask that it be received in a professional manner.

Okay? So let's -- let —-- go ahead and let's bring the
jury in.

(Off the record briefly.)

(Whereupon, the Jjury entered the courtroom at 1:20

P.m.,)

THE CQURT: Mr. Camp, has the jury reached a unanimous

verdict, sir?
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FOREPERSON: Yes, sir.

THE COURT: If you could please pass that to the
bailiff for me, I ---

FOREPERSON: Yes, sir.

THE COURT: --- would appreciate it. Thank you.

FOREPERSON: {Complied.)

THE BAILIFF: Thank you.

THE CQURT: All right. &2and if you would please
publish the jury's verdict.

VERDICT OF THE JURY
DEPUTY CLERK OF COURT: (As fead): "Indictment 2014-

G5-32-1347, the state v. Filiberto Garcia-Campos, we, the

jury, find the defendant, Filiberto Garcia-Campos, on the

charge of homicide by child abuse, guilty of homicide by
child abuse." And it is so signed by the foreman, dated

June 5th, 2015.

Mr. Foreman, ladies and gentlemen of the jury, if this

is your verdict, please indicate each ¢f you by raising
your right hand.

JURCRS: {Raised right hands.)

DEPUTY CLERK OF COURT: All hands raised ---

THE COURT: All right.

DEPUTY CLERK OF COURT: --- Your Henor.

THE COURT: Thank you. Anything further from this

jury?
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MS. ZMROCZEK: We would ask that they be polled
individually, Your Honcr.
THE COURT: &ll right, Madam clerk, if you would
please ---
DEPUTY CLERK OF COURT: Yes, sir,
THE CQURT: --- poll the members of the jury, using

their juror number.

DEPUTY CLERK OF COURT: Yes, sir. &as I call your
number, please held your hand up where I can see it, where
I can recognize you. I will ask you -- it's a two-prong
question -- as to the verdict, was this your verdict and is
it still your verdict. Once I ask the second part, then
give me your response, please.

Juror No. 45, as to the verdict, was this your verdict
and is it still your verdict?

JUROR: Yes,

DEPUTY CLERK OF COURT: Number 118, as to the verdict,
was this your verdict and is it still your verdict?

JUROR: Yes.

DEPUTY CLERK QF COURT: 112, 45, as to the verdict,
was this your verdict? Is it still your verdict?

JUROR: Yes.

DEPUTY CLERK OF COURT:_ Number 1, as to the verdict,
was this your verdict? Is it still your verdict?

JURQOR: Yes.
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Number 30, as to the verdict,

was this your verdict? Is it still your verdict?

JUROR: Yes.

PEPUTY CLERK OF COURT:

Number 128, as to the verdict,

was this your verdict? Is it still your verdict?

JURQOR: Yes.

DEPUTY CLERK OF COURT:
Your Honor.

THE COURT: All right.

DEPUTY CLERK OF COURT:

Number 19 -- oh. I apologize,

He was the one that was excused.

Number 25, as to the verdict,

was this your wverdict and is it still your verdict?

JUROR: Yes.

DEPUTY CLERK OF COURT:
was this your verdict?

JUROR: Yes, ma'am.

DEPUTY CLERK OF COURT:

Number 111, as to the verdict,

Is it still your wverdict?

Number 200, as to the verdict,

was this your verdict? Is it still your verdict?

JURCR: Yes.

DEPUTY CLERK CF COURT:

Number 83, as to the verdict,

was this your verdict? Is it still your verdict?

JUROR: Yes.

DEPUTY CLERK QOF COURT:
was this your verdict?

JURCOR: Yes.

DEPUTY CLERK OF COURT:

Number 142, as tc¢ the verdict,

Is it still your verdict?

I think I -- did I get
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everybody?

JUROR: (Gestured.)

DEPUTY CLERK OF COURT: No. I thought I missed ycu.
What is your numbper, ma'am?

JUROR: 126.

DEPUTY CLERK OF COURT: I skipped right over you. I
apclogize. Number 126, as to the verdict, was this your
verdict? 1Is it still your verdict?

JURCR: 1Yes.

DEPUTY CLERK OF CQURT: Thank you. All jurors polled,
Your Honor.

THE CQURT: All right. Thank you very much, ma'am.

Ladies and gentlemen, I want to thank you for your
service this week. B&And I know that -- it wasn't easy
because it was a weeklong case. There were times I had you
coming in early. We started a little bit late. I had you
leaving early and it =-- it -- jury service isn't easy, but
it's even more difficult when you are involved in a
weeklong trial and there's a lot of stopping and going.

And sometimes you probably felt a little bit like a yo-yo.
But your -- your service it -- this week has been
greatly appreciated. We can't do what we do here -- the --

the work of the Court doesn't exist without good citizens
such as yourselves that -- that assist us in doing the work

that we do here.
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I'm going -- you -- you've —-- you've earned that
exemption that I spoke about on Monday so that if you -- in
the next -- balance of this year, all of 2016, and all of
2017, if you receive a summons for jury service in circuit
court, you can exercise that option on -- on that exemption
and be excused. But I tell pecple all the time, it is just
a -—— it -- it is just an exemption. It doesn't mean you're
not gualified to serve.

And if you do receive another summons and you wish to
serve, I would encourage you to do so. It —- it's -- it's
a very high honor. And it's a very high position that you
find yourself in, in serving your community.

There -- many pecple say this, and I tend to agree
with them, that -- that other than serving your country in
the military, this is probably the greatest service you can
give to your country. And so I appreciate that -- your
service this week, the seriousness with -- within which you
conducted your business. Everycne was very attentive
throughout the course of the trial. And I appreciate that.

Now, I'm going to excuse you. But -- but I -- I tell
juries all the time: You folks are the ones that heard
this case and you've done the work. We're going to
proceed, in -- in just a few mcoments, to the sentencing
phase of -- of the trial, based on your verdict.

And so if you wish to be present for that, I certainly
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would encourage you to remain if you wish to be here for
that. But you also are free to go. So you —- you've got
-- you -~ either one of those options. And I have -- I
have people all the time who some stay and some go. I have

some cases where everybody leaves. I have some cases where

everybody stays. It's -- it's just personal to you.
So if you would like to be excused and -- and you are
excused —— if you'd like to leave, you're welcome to do

that. But if you want to remain for the sentencing phase,
you certainly are -- are welcome to do that as well. Okay?

And, Mr. Camp?

FOREPERSON: Yes, sir.

THE COURT: We ~- Hope's going to need you to ---

FOREPERSON: Uh-huh.

THE COURT: =--- sign the indictment as the foreperson.
8o if you would do that.

211 right. At this -- at this stage I want to take up
any motions that may be at the —- after the reading of the
verdict.

(Whereupon, the jury exited the courtroom at 1:27

p.m.)

MS. ZMROCZEK: Thank you, Your Honor.

THE COURT: Yes ---

MS. ZMROCZEK: With ---

THE COURT: —-—— Ms. Zmroczek.




658

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

225

MS. ZMROCZEK: -=-- with -- with no disrespect to the
jury, since members of them are still here, we would ask,
by my count -- that the verdict be set aside. By my count
there were 16 witnesses and at least 100 exhibits, Your
Honor. The Jjury, by my time clock, was out about 14
minutes. Your Honor, we would certainly assert that that
certainly -- that was not enough time to have any sort of
meaningful deliberation. And we would ask that the verdict

be set aside and ~—-

THE COURT: Well, I -- obviously, I'm not in the jury
room. And it -- it -- it may very well just speak to the
strength of the state's case. And -- and so I'm going to

respectfully deny your motion to set aside the verdict on
that -—-

MS. ZMROCZEK: Thank you.

THE COURT: --- on that ---

MS. ZMROCZEK: And then, lastly ---

THE COURT: --- motion.

MS. ZMROCZEK: And then, lastly, Your Honor, we would
respectfully renew all of our objections specifically to
the -- all of the objections, but specifically to the
photos that.were produced.

THE COURT: All right. And those are all -- that's --
those are certainly noted. And as -- as -- the Court’'s

ruling on those earlier will stand.
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All right. 1Is the state ready to -- anything further
from the defense?

MS. ZMROCZEK: (Shook head from side to side.)

THE COURT: Is the state ready to proceed to
sentencing?

MS. MAYES: Yes, sir, Your Honor. And just briefly,
as a matter for the record, I do want the record to reflect
that throughout the trial, both the state and the defense
were using the overhead projector for use of the exhibits
and many, many of the photos were exhibited to the Jjury
throughout the trial by means of the overhead projector.

THE COURT: All right.

MS. MAYES: I'm going to go ahead and pass up the
sentencing sheet at this time.

THE CQURT: Yes, ma'am. All right. 1I'll be more than
happy to -- to hear from the state with regards to the
issue of sentencing. And if there is anyone who wishes to
address the Court, I'll be happy to hear from them.

MS. MAYES: Yes, sir, Your Honor. As the Court is
aware, there was the prior record froﬁ 2008 for providing
false information and a public disorderly conduct. That
was out of Chester County.

Regarding sentencing, Your Honor, per the statute, the
sibling of Madison, which is Cameron G. is the

surviving victim. His foster parents, who have been
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raising him since time of this ordeal, Cliff and Christina
Derienzo, are here, Your Honor, and they would like to
present victim-impact testimony on Cameron's behalf.

THE COURT: All right.

MS. ZMROCZEK: Your Heonor, just to preserve the
record, I object teo this testimony.

THE COURT: ©On what basis?

MS. ZMROCZEK: On the basis that, Your Honor, they --
they were not -- they actually stayed with some other
people for a while and that there have been numerous
psychological reports that I have not been provided
regarding the counseling and what's -- what's been
discussed with the child. I know that DSS had letters
from Mr. Garcia that he kept trying to communicate with his
child during the time that -- before he was taken away, and
~= and they weren't allowed to do so, Your Homnor.

It just -- I feel like that the victim-impact
statement from an unpresent person who is a minor and who
has not been able to be evaluated is -- is just a --
unfairly prejudicial.

THE COURT: All right. I don't -- I don't see how the
Court can refuse to allow a victim ---

MS, ZMROCZEK: Certainly.

THE COURT: =--- to have ---

MS. ZMROCZEK: I understand, Your Honor.
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THE COURT: --- be heard.
MS. ZMROCZEK: I was just preserving ---
THE COURT: &And so I ---
MS. ZMROCZEK: =--- that issue.
THE COURT: =—--~ I -- I would respectfully overrule
that objection. And I will hear from -- from the victims.

MS. ZMROCZEK: Uh-huh.

MS. MAYES: Your Honor, Camercn is 9 years of age.

THE COURT: All right.

(Whereupon, Ms. Mayes and Ms. Zmroczek conferred.)

MS. MAYES: He has bkeen living with the Derienzos.
This is -— they are foster parents. This i1s a DSS
placement. They —-- he's been with them for over a year.
They have their own children as well, and he has
assimilated into the family. And they are pursuing
adoption.

THE COURT: All right. Be happy to hear from you,
ma'am.

MS. DERIENZ(O: Thank you very much. I would ask that
the Court please consider the following statement when
rendering a sentence for Filiberto Garcia. (As read):
Cameron entered our home as a broken child, hesitant to
trust. He has spent several months adapting to a new life
and continues to work on building that trust.

Cameron asks us frequently if he will be allowed to
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stay in our home. And every night he asks us, "Are you
tucking me in?" Even after all of this time, he is still
unsure if we really mean it.

My husband and I attempt to assure him every day that
he isn't going anywhere; our love will never change; not a
night will go by that he will not be tucked in or that his
needs will not be met in our home.

His future relationships will forever be impacted by
the occurrences in his biclogical home, as they have
crafted a foundation of fear to trust. The reality is that
no matter how much love we show Cameron or the fact that
we've never once missed a night tucking him in, he will
never fully trust us, considering the persons that he
trusted most in this life betrayed him by neglecting his
needs and ending the life of his sister, Madison.

Cameron speaks frequently of specific instances that
took place in his bilological home. His negative memories
can be triggered at any time from things such as food,
words, holidays, events, and so forth. For instance,
Cameron speaks frequently about being left alone and taking
care of Madison. Cameron says he would get Madison from
her crib when he could and take care of her.

Cameron also speaks of begging to feed Madison, only
to be turned away. He says he knew that she needed to eat

at 7 years old but doesn't understand why they wouldn't
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feed her.

Cameron still asks us before he gets anything to eat
in our home, and that's including a glass of water. He has
yet to grasp that basic comforts are given freely by people
who love and care for him.

Cameron vividly talks about how dry Madison's mouth
was and that it was so dry, it was hard for him to give her
a bottle right before she died. He has told numercus
accounts of this to any and everyone that would listen as
perhaps a method of coping with this tragedy.

Cameron speaks about the night that Madison died and
how she was in her crib with her eyes wide open. Camercn
says he knows she was dead because her eyes wouldn't cleose
and she would net cry.

Cameron talks about all of the flashing lights and
sirens when she died. Even now when we pass an ambulance
or a police car, he'll make a comment about, "That's who
came to get Madiscon."

Cameron loved Madison. And throughout the ccourse of
his 1life, he'll always be taken back to that painful memory
of her death by various experiences.

Even now Cameron references these memcries if he sees
a baby, if he hears her name, if he sees something on
television about a baby, or 1f he hears sirens. These

memories of her tragic life and death will always haunt him
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throughout his days and potentially impact Cameron as he
has his own family one day.

It's hard to predict the future. But I questien if
Camercon will ever be able to have a normal relationship
based on the traumatic experiences suffered in his
biological home.

Along with the impact that the homicide of Madison
Garcia had on Camercon, I would ask that the Court can
please consider the impact of his educational neglect when
rendering your sentence. Cameron unfortunately was not
allowed to attend schoel. His educational neglect has
caused him to be years behind his peers, and he is
currently enrclled in a first-grade -- first-grade
classroom. And it's hard for him to understand why he is
still learning kindergarten and first-grade concepts at the
age of 9.

The impact this will have on him long~term, I assure
you, is significant and overwhelming. Children can be very
cruel and even more s¢ as they age. I can only imagine the
ridicule Cameron will face as a highscheool student, should
he be able to stay on track and enter the ninth grade as an
18-year-oid.

Cameron 'still continues to struggle with his everyday
life skills. The educational foundation and guidance

Cameron was entitled to receive by any parent was never
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given to him. And throughout the course of his life, he
will always endure the consequences of this neglect.

As you can see, no matter the home he's in, the school
he's in, the positive experiences he may experience in our
home and moving forward, he'll never be able to escape his
past. I can promise you that every time Cameron revisits a
memory, he is victimized to the extent all over again.

During the course of this trial, I -- I hear Camercn's
biological father described at one point as being a doting
father. I would ask that you think about this statement.
The statement as truthful as staying -- saying that Madison
Garcia is alive and in this courtroom right now.

Doting fathers are involved in their children’s lives.
They love them without reservation. And they'd do anything
under their -- their capability to make sure that their
children are taken care of. Doting fathers don't allow
their —— allow their children to die at the hands of
starvation.

I would ask the Court to consider imposing the maximum
sentence of life in prison for Filiberto Garcia. Please
think of how Madison suffered: the days, the weeks, and
possible months of pain she endured, all while Cameron
watched idly by.

Think of how much Cameron has lost in his nine short

years of life. He lost his only biclogical sibling, his
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biological parents, the ability to trust, good memories of
his childhood, holidays and other celebrations with his
sister, Madison, the ability to even tell her how much he
loves her or even happy birthday. He misses the hugs from
her and the ability to stand by Madison's side as she
experiences major life stones throughout her life, as well
as she to stand by his.

As Cameron ages, he'll never fully forget the past and
be able to move forward. His life has been forever changed
and impacted. I asked Cameron: "If you could say one
thing to your dad, what will it be?" 2and I'll read that
statement that Cameron wrote.

(As read): "Why didn't you feed Madison? It's your
fault, Dad. You ruined my life. I miss Madison."

Justice was served recently, as Tracy Roach received a
sentence of life in prison. Your Honor, there are people
in this courtroom that love and support Madison and
Cameron. We are all seeking the ultimate justice. That
justice, Your Honor, would be to impose a maximum sentence
of life in prison for Filiberto Garcia-Campos.

Please honor -- please, Your Honor, let Madison and
Cameron's voice be heard and justice served today by
imposing that maximum life sentence and, I would say, no
less than life for a life lost way too soon. Thank you.

THE COURT: Thank you, ma'am.
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MS. MAYES: That is all from the state, Your Honor.

THEE CQURT: All right. I want to thank both of you
for -- for your service as foster parents. &and it's
incredibly special that the two of you have that kind of
love for a little boy who you don't even know who you are
coming to know, obviously. But I thank you for that
service.

And I don't know a lot about the family courts. I

don't —— I didn't practice in the family courts. But I --
I -—- I hope and pray that the adoption goes well and that
that -- that will -- will come to fruition for you. Thank
you.

MR. DERIENZO: Thank you.

THE COURT: All right. Ms. Zmroczek, I'll be more
than happy to hear from you and then anyone else who may
wish to address the Court.

MS. ZMROCZEK: Thank you. There is no one else. Mr.
Garcia's entire family, since Cameron has been taken away
from him, is in Mexico. His -- I've been on the phone with
his mom and sister. His dad did pass away when he was 2
years old,

He has worked continuously since he's been in this
country. There is an ICE hold. He will be deported if and
when he is ever released from prison.

He understands that even though he is 35 years old,
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that any sentence is -- is =-- is -- you know, it's a
significant impact on his life. So Your Honor ---

THE COURT: I think the ---

MS. ZMROCZEK: --- 1s aware of the defense position as
far as what statute he should've been -~ he should have
been convicted under. &And I understand that that's an —— a
problem for the legilslature toc address and not for us.

But, Your Honor, we would ask that he -- you consider that
he has been working full-time; that you look at the
pictures.

I appreciate the victim-impact statement, But if you
were able to see the Dickerson Center interview that
occurred two weeks after this case, that 1t -- it's a
completely different presentation of what Cameron said
about his father —-- not about his mother, but about his
father, specifically. And I think that the pictures
indicate that he did spend a lot of time with his children.

And I'm aware -- and we've said this from the
beginning. He was not the perfect father, and he made
several mistakes. Mr. Garcia does not wish to speak.
Certainly, vou can ask him, but he understands that this
carries a 20 -~ a 20-year mandatory minimum. And we would
ask that the Court sentence him somewhere on the lower
range to have a possibility to be deported. Thank you.

THE COURT: All right. Well, I don't know what --
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you're right. I haven't seen the -- any other reports or
anything of that nature. But even as -- I mean, in giving

Mr. Garcia the full benefit of any possible doubt that he
may have been a caring father or attentive father to his
son, it -- it -- it's glaringly obvious that the victim,
Madison, didn't receive any of that. |

You -~ you made a motion regarding the quickness of
the jury's verdict. And it's an appropriate motion; I
certainly don't criticize you at all for that. But just
referencing that, I understand -- and -- and my response to
was I think that more an indication of the strength of the

state's case.

I don't think there's any -- I don't think there’s any
doubt in -- in this case =-- you reference maybe a more
appropriate statute. I -- the -- the charges in ~-- in --
the -- the -- the statute in this case fits these actions

like a glove. 1It's what the statute was written for.

This -- this was a complete neglect to the extent that
-~ that a little l-year-old girl -- little girl suffered
what I imagine to be probably the most horrific death a
person can suffer. And -- and it was completely avoidable.

I understand -- and -- and I'm -- I'm going to make
reference to something that -- that Mr. Garcia said on the
stand. BAnd -- and this has nothing to do -~ and ~- and

although I agree with Ms. Mayes in her assessment on her
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cross-examination that -- that this is the United States;
this is not Mexico. So whatever your customs are in
Mexico, that doesn't apply under the laws of this country.
If you're going to live in this country, vou're going to
live by these laws.

I agree with that. But here -- here’'s where I take
issue: Although I've done a little bit of study with
regards to the Hispanic culture -- and I do understand that
it is a culture that is dominated ~~ the -- the home is
dominated by the female presence -- and that the things he
had fo say about it was the mother's duties in the home to
provide those things, I -~ I ~-- I understand that is part
of the Hispanic culture.

But I'm confident that not only the Hispanic culture,
but any culture on this globe, does not support a father
who stands by as the mother neglects her duties and he
watches his child literally waste away and die and that he
has no right to step in and take over that role. I'm
confident that is not the culture that Mr. Garcia came
from. And -~ and so -- and -- and I'm not aware of any
culture on this planet that would support that conduct or

that lack ¢f conduct.

You asked for the minimum to -- to allow him to go
back to his country. That -- that's not a consideration,
as far as I'm concerned. I don't -- I don't look to just
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move people who are here illegally and -- and move them
out. I -- that's -- that's not my job. That -- we have a
whole department in our government that deals with
immigrants and illegal immigrants.

But my job is ~- is that if you do decide to come into
this country and live in this country, and if you decide to
become a part of this community, that you obey the laws of
this land. And if you don't, then there's a penalty to be
paid for that, regardless of where you come from.

And —— and so being deported or the risk of
deportation is -- is -- is absolutely not anything that I
would take into consideration at all with regards to this
case. I -- I judge this case as -- as though.it were a
naturalized, American citizen who committed this crime.

SENTENCE OF THE COURT

THE COURT: Having said that, on Indictment 2014-GS-
32-1347A, the sentence of the Court is that you be
committed to the South Carclina Department of Corrections
for the remainder of your natural life. That is the
sentence of the Court.

All right. This trial is adjourned.

MS. MAYES: Thank you, Your Honor.

(Whereupon, the proceedings were concluded at 1:48 p.m.)

-—-- END OF TRANSCRIPT OF RECORD ---
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(The following proceedings were held April 14,
2015.)

THE CLERK: Tracy Roach.

MR. MADSEN: Good morning, Your Honor.

THE CQOURT: Good morning.

THE CLERK: 2014-GS-32-1346, State vs. Tracy
Roach, indicted for homicide by child abuse. She's
pleading as charged. The indictment has been
true-billed. She's represented by Mr. Madsen.

TRACY ROACH

being first duly sworn, testified as follows:

THE DEFENDANT: Yes, I do.

THE CLERK: Thank you.

THE COURT: All right. Ms. Roach, I need to
ask you some questions before we go through fhe rest
oj the plea. And if at any point during the course
of my questioning you need to stop me and ask me a
question or stop me and talk to your lawyer, feel
free to do that.

THE DEFENDANT: Okay.

THE COURT: Now, there's no issues of
competency here?

MS. MAYES: Your Honor, may it please the
Court, we do have competency evaluations which were

conducted by the State Department of Mental Health.
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That was on December 22nd, 2014 by Dr. Matthew E.
Gaskins. That was competency to stand trial, which
she was found competent and also criminally
responsible with the capacity to conform.

THE COURT: Okay. So that's not an issue?

MR. MADSEN: It's not. We stipulate to that.
Additionally, we retained Dr. Jeff McKee who
additionally -- you'll hear more about that later --

THE COURT: Okay.

MR. MADSEN: -- and he also concurs with those
results.

THE COURT: &ll right. Well, just from reading
the indictment, obviously I don't know anything
about it, I just wondered if that was an issue.

Bll right. Ms. Roach, how old are you?

THE DEFENDANT: I'm 43.

THE COURT: How far did you go in schoeol?

THE DEFENDANT: 12th grade.

THE COURT: Where did you last work?

THE DEFENDANT: It was a mobile home park. I
was the manager.

THE COURT: Okay. Have you had any drugs or
alcohel within the last 24 hours?

THE DEFENDANT: No, sir.

THE COURT: Are you taking any kind of

677



678

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

prescription medication that might prevent you from
knowing what's going on here today?

THE DEFENDANT: I take prescription medication,
but it won't prevent me from knowing.

THE COURT: What are you taking.

THE DEFENDANT: Psychotic medication.

THE COURT: But what are they?

THE DEFENDANT: Celexa, Zyprexa, and -—— I can't

rememper what else -- Depakote.

THE COURT: Okay. And those are all
prescribed?

THE DEFENDANT: Yeah.

THE COURT: All right. And you're fully aware
that you're here today to plead guilty to homicide
by child abuse?

THE DEFENDANT: Yes, sir.

THE COURT: And you understand that the
sentence is 20 years minimum to life, and that
apparently there's no recommendation.

Is that right?

MS., MAYES: That's correct, Your Honor. It's a
straight—-up plea.

THE COURT: So that means I got to come up with
a sentence of 20 years to life; do you understand

that?
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THE DEFENDANT: Yes,

THE COURT: COkay.

And

taking those medications?

sir.

how long have you been

THE DEFENDANT: Since I've been incarcerated,

so 14 --

THE COURT: Okay.

THE DEFENDANT: -- or 17 meonths now. Sorry.

THE COURT: Okay.

You

weren't taking them

before you were incarcerated.

THE DEFENDANT: I was taking antipsychotics,

but not the same cnes.

THE COURT: Okay.

And

when were you diagnosed

originally with those issues?

THE DEFENDANT: 2010,

THE COURT: Okay.

All

around that time.

right. Has anybody

promised you anything or threatened you in any

manner to get you to plead guilty here today?

THE DEFENDANT: ©No,

sir.

THE CQURT: You understand, again, that there's

no reccmmendation and that the minimum sentence I

could give you 1s 20 years,

life in this case?

THE DEFENDANT: Yes,

THE COURT: Okay.

have another child?

Now,

the maximum would be

sir.

I understand -- do you
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THE DEFENDANT: I do.

THE COURT: A&nd a boy or girl?

THE DEFENDANT: It's a boy.

THE COURT: Where is he?

THE DEFENDANT: He's in foster care right now.

THE COURT: ©Okay. Do you understand if you
want to plead guilty in South Carolina, you have to
waive your constitutional rights?

THE DEFEND&NT: Yes, sir,

THE COURT: All right. 2nd in particular,
there are a couple of rights that you have to waive
on the record. Are you waving your right to a jury
trial?

THE DEFENDANT: Yes, sir.

THE COURT: Are you waiving your right to
remain silent?

THE DEFENDANT: Yes, sir.

THE COURT: Are you waiving your right to put
up a defense to these charges?

THE DEFENDANT: Yes, sir.

THE COURT: Do you need to ask him about it?

THE DEFENDANT: ©No, sir.

THE COURT: You also have the right under the
Constitution, the right of confrontation, which

means you could force the State to bring in
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witnesses to testify against you in a trial and you
could confront them. That's your right of
confrontation. If you want to plead guilty, you
have to waive that right. Are you waiving that
right?

THE DEFENDANT: Yes, sir.

THE COURT: Okay. And no one has threatened
you in any way to get you to plead guilty here
today?

THE DEFENDANT: No, sir.

THE COURT: Or promised you anything?

THE DEFENDANT: No.

THE COURT: Have you had plenty of time to
speak with your lawyer?

THE DEFENDANT: I have.

THE COURT: And are you satisfied with his
services?

THE DEFENDANT: I am.

THE COURT: Has he done everything you want him
to do?

THE DEFENDANT: He has.

THE COURT: Has he failed to do anything that
you wanted him to do.

THE DEFENDANT: No.

THE COURT: Have you had plenty of time to
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speak with your client?

MR. MADSEN: I have, Your Honor.

THE COURT: And do you think she understands
the elements of these charges?

MR. MADSEN: She does.

THE COURT: And do you think she understands
her waiver of her constitutional rights?

MR. MADSEN: She does, Your Honor.

THE COURT: And by agreement —- I haven't read

this yet, but obvicusly I will -- there's no issue
of competency?

MR. MADSEN: There is not. We stipulate to the
findings.

THE COURT: All right.

Ms. Roach, dc you want to plead guilty to this
charge?

THE DEFENDANT: Yes, sir.

THE COQURT: And are you guilty of this charge?

THE DEFENWNDANT: Yes, sir.

THE COURT: I need you to listen to what the
Seolicitor says, because in a few minutes I'm going
to ask you if you agree with that. Okay?

THE DEFENDANT: Yes, sir.

THE CQURT: Yes, ma'am.

MS. MAYES: Yes, sir, Your Honor.
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We're here today due to a most traglic case
invelving the homicide of Madiscon Garcia who was 13
months of age. Madison was born July . 2012, to
Tracy Roach, the defendant, and to Filberto Garcia,
the co-defendant. Both defendants are charged with
homicide by child abuse; the co-defendant, Your
Honor, has requested a trial, which is scheduled for
May 18th.

On September 2nd, 2013, at approximately
9:30 PM, Madison was found unresponsive in her crib
by the family which consisted of Tracy Roach, the
co-defendant, Filberto Garcia, and her
seven-year-old brother, Cameron G. Upon
arrival of EMS to the residence, Madison was
transported to Lexington Medical Center and
pronounced dead on arrival, with a body temperature
of approximately 86 degrees.

THE CQURT: And how old --

MS. MAYES: She was 13 months of age, Your
Honor.

She was described by EMS paramedics as cool to
the touch upon their arrival. At Lexington Medical
Center, Your Honor, emergency room doctors noted
that she had a rash to her groin area and open sores

on her buttocks. B2n autopsy was performed the
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following day on September 3rd by Dr. Jeff Welsh of
Lexington Medical Center. Your Honor, the cause of
death in this case was determined to be lethal
neglect by chronic starvation. The manner of death
was determined to be homicide.

When gquestioned by law enforcement at the
hospital, Tracy Roach, the defendant, stated that
Madison's last appointment with a deoctor had been,
quote, approximately three months age, end of quote,
when in fact, Your Honor, the investigation revealed
that it had been approximately ten months since she
had last been seen by a physician or a medical
professicnal.

She was born with Down Syndrome and had full
Medicaid insurance coverage, as well as receiving a
check of approximately $700 a month from Social
Security benefits due to her disability. We know
this money was not being used towards Madison's well
being. 1In addition, the family had many resources
attempting to offer intervention and assistance such
as the Easter Seals program and the Department of
Disabilities and Special Needs.

The defendant, Tracy Reoach, had personally
canceled numercus appointments offered by Easter

Seals and had not taken Madison for well-checks
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since she was three months of age. In addition,
Your Honor, the family received WIC or food and
nutrition assistance, but had failed to follow
through with any WIC assistance programs which are
set up to secure the health and wellbeing of the
children in the WIC program.

Financially, Your Honor, the family was earning
a regular income from Filberto Garcia, the father of
both the older sibling, Cameron G. and the
infant, Madison Garcia. He was employed for
approximately 40 hours a week by a local company
here in Lexington County. In addition, they were
receiving the WIC assistance, Soclal Security
benefits, and Medicaid coverage for Madison.

Your Honor, the law enforcement investigation
was conducted by Investigator Michael Gooding of the
Lexington County Sheriff's Department. During
Detective Gooding's contact with the family,
seven-year—-old Cameron G. stated to the
detective that he had not heard Madison whine or cry
all day on the day she died. Specifically in that
regard, he had received a forensic interview where
he stated that Madison had been quiet for six days.
He stated that his father said he knew Madison was

going to die and that he heard him say that.
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Further, Cameron stated that the father told Tracy
Roach when Madison died, I told you, Tracy.

Your Honor, Madison's physical appearance would
have made it absolutely clear to any reasonable
caretaker that she was chronically malnourished and
in desperate need of medical attention. At the time
of her death, Your Honor, she weighed nine pounds
and two ounces. At this time, Your Honor, I'm going
to pass up to the Court a packet which ceontains
multiple items related to this investigation. It
includes the autopsy report of Dr. Jeff Welsh,
photographs ¢f Madison taken at autopsy, a report
from Dr. Susan Luberoff, she's a forensic
pediatrician affiliated with Palmetto Children's
Hospital -- Palmetto Richland Children’'s Hospital
here in the Columbia area, as well as the assessment
and resource center.

Also, Your Honor, I'm golng to pass up a SLED
toxicology report, which we'll address later. But
it's clear from the report that in addition t¢ the
starvation, Madison was also being poisoned. She
had numercus drugs in her system, which are the same
medications that were previously prescribed to Tracy
Roach, and in addition Your Honor, the NCIC criminal

history of Tracy Roach.
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THE COURT: All right.

Any objection to this being passed up for my
review?

MR. MADSEN: I've seen all of them.

THE COURT: Are you going to make this part of
the record or is this Jjust for my edification?

MS. MAYES: This is for your review, Your
Honor.

THE COURT: Ma'am, have you seen these
plictures?

THE DEFENDANT: Yes, sir.

THE COURT: Okay.

All right. Thank you. Anything else?

MS. MAYES: Yes, sir, Your Honor.

In discussing the case with the pathologist,
Dr, Jeff Welsh, Your Honor, he expressed to me
that -- he said it's a haunting picture in his mind;
that in 20 years of pathology, he will never forget
this case, it's so bad and was so preventable, with
extreme severe medical neglect. He said there was
long-term chronic malnutrition which resulted
full-body wasting of the soft tissue.

In addition, he noted that the fat in the
liver, which is documented in the autopsy report, is

a result of the body trying to survive and adapt to
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the starvation that she was experiencing.

Your Honor, in addition, the autopsy results
and the child's medical history was reviewed by
Dr. Susan Luberoff. As I stated previously, she's a
forensic pediatrician. She's here and present, Your
Honor, and I do believe she may wish to briefly
address the Court regarding her findings.

THE COURT: Okay.

Yes, ma'am. If you would, please give us your
full name for the Court and spell your last name for
the court reporter.

DR. LUBEROFF: Susan Breeland Luberoff,
L-U-B-E-R-0O-F-F.

THE COURT: Yes, ma'am.

DR. LUBEROFF: I'm a pediatrician with the USC
School of Medicine Department of Pediatrics, and my
primary practice is in the child abuse pediatrics.
2nd I did become involved in this case as a
consultant to the detective who was investigating
it.

I was able to review the autopsy report and the
autopsy photos, as well as the medical records that
were available at the time and was able to speak
with the pathologist and Investigator Gooding. I

just wanted to make sure the Court understands that
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this child had been starved to death over months of
time with numerous resources available and refused
or ignored by her caregivers. She had wvery bad
pressure sores cn her buttocks, and for a child her
age to have pressure sores, she would have had to
stop moving, she lost the energy to move.

She was seen by her primary care provider in
November when she was about three months old. And,
in fact, her mother had kept appcintments for the
first couple of months of her 1life. At that visit
in November, the nurse practitiocner who saw the
child was concerned about her weight. She was
already starting to fail to grow. B&And the nurse
practitioner did an excellent job of documenting
that when provided with a bottle in the office, the
child greedily sucked down the formula quickly, and
had no problems whatsoever in taking it. So it was
clear that there was no physical problem with the
child taking feormula when it was provided.

The child was born, as mentioned, with Down
Syndrome. At the time she died, she was so severely
emaclated that you couldn't even make out the
features of Down Syndrome on her face anymore.

THE CQURT: That's what I wondered looking at

them.
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DR. LUBEROFF: Yes, sir.
THE COURT: So that was caused by the
malnutrition?

DR. LUBERQFF: By the starvation, Your Honor.

THE COURT: I know. But -- and I don't mean
to =- I'm not mincing words with you, but, I mean,
that -- the physical characteristics of a Down

Syndrome child, which I de¢ know a lot about, are
gone, and that's caused by the starvation.

DR. LUBEROFF: Yes, sir. Because all of the
fat -- essentially, all of the fat under her skin
had been used up to support the child's life. So
she no longer had the fat in her skin to give her
the kind of facial features that you and I have or
that a Down Syndrome child has.

THE COURT: OQkay.

18

DR. LUBERQOFF: The only remaining feature that

she had was a crease in her palm to identify her as

having that syndrome.

Dr. Welsh noted on his autopsy that in addition

to all of her skin fat being gone, the deeper fat
scores in the body had been all been completely
depleted by this child desperate to have calories
and to survive.

Ordinarily, a normal a child will double its
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birth weight by six months of age, and Madison was
born with a birth weight of a little over six
pounds; it will triple its birth weight by 12 months
of age, so she should have weighed at least 20
pounds at the time that she died. And, in fact, the
weight at the time of her death would have been
typical at about three months of life. So there's
just substantisl evidence that she was chronically
and systematically starved over her entire life,
essentially.

THE CQURT: Okay. And, Doctor, would this have
been apparent to anybody who visited? I mean, any
family member or anybody who came by to see Madison,
wouldn't that -- I mean, it seems to me, from
looking at that, that anybody could lock at that
condition and think that there was a deadly serious
problem.

DR. LUBEROFF: Certainly if anyone saw the
child unclothed, yes. If people saw the child with
clothing on, I'm not sure how struck they would have
been by her face. It --

THE COURT: No, but the nine pounds would be
striking, wouldn't it?

DR. LUBEROFF: The nine pounds would be

striking.
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THE COURT: Okay. I'm just wondering where
everybody was in this case.

DR. LUBEROFF: Yes, sir.

THE COURT: Thank you.

MS. MAYES: And, Your Honor, briefly,
concerning the toxicology findings, as has been
noted by Dr. Luberoff, we know that the medications
given to Madison were intentionally given to her,
most likely orally, because she was so week
physically that she would have been incapable of
walking or crawling in order to accidentally ingest
any of those medications on her own. Your Honor, we
believe that she was given those medications-to make
her lethargic and to make her stop crying.

Your Honor, as to the criminal history of Tracy
Roach --

THE COURT: I looked through it. It looked
like there were some embezzlements and things like
that. Nothing violent though; right?

MS. MAYES: Correct, Your Honor. The
empezzlement was actually a federal charge from
2003. My understanding is that it inveolved
approximately $96,000 worth of federal money when
she was emplcyed by The Housing Authority. She

received a sentence of 15 months, suspended to three
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years, a supervised release by the U.S. Department
of Probation.

Then in 1999 she had a breach of trust, and
that was by the Union Police Department, so that was
a local charge. That breach of trust was two years
suspended upon a fine and restitution. In addition
to that, she had a 2008 sheplifting charge prior to
this case before you.

Your Honor, in terms of victim impact
testimony, I'm going to turn over now to the
co-prosecutor in this case. He is Robby McNair with
the Solicitor's Office regarding victim impact
testimony.

MR. MCNAIR: Thank you, Your Honor. We have
Cliff and Christina Derienzc here. They're the
current foster parents of Cameron G. They
would like to address the Court in regards to the
impact this has had on him. He was seven at the
time of the incident; he's currently nine years cld.
He was pulled out of public school by the defendant
in 2012 while he was in kindergarten. He's now nine
and he's just in the first grade.

Judge, before they speak, in regards to the
drugs that were found in Madison's system, in

Cameron's forensic interview, he said he had to take
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seven pills every night to go to sleep and that his
mother and father would give him those pills,
sometimes he'd get them himself, He said the pills
were on the floor by the couch where his mother used
to sleep, in her big bag. Of course, we don't know
who administered those drugs. At this point we
can't prove who administered them. But at this
point, according to Cameron, both parents were
responsible for giving him drugs to sleep at night.

THE CQOURT: Yes, ma'am. If you would, please
give us your full name and spell your last for the
record.

MRS. DERIENZQ: Christina Derienze,
D-E-R-I-E-N-Z-0.

THE CQURT: Yes, ma'am.

MRS. DERIENZO: I would ask that the Court
please consider the following statement when
rendering a sentence for Tracy Rcach: Cameron
entered our home as a broken child, hesitant to
trust. He has spent many months adapting to a new
life and continues to work on building trust.
Camercn asks us frequently after ten months 1f he
will be allowed to stay in our home and every night
he asks, are you tucking me in, because even after

all this time, he's unsure if we really mean it.
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My husband and I attempt to assure him every
day that he isn't going anywhere, our love will
never change, not a night will go by that he will
not be tucked or that his needs will nct be met.
His future relationships will forever be impacted by
the occurrences in his biclogical home as they have
crafted a foundation of fear to trust.

The reality is that noc matter how much love we
show Cameron or the fact that we've never once
missed a night tucking him, he will never fully
trust us considering the person or persons he
trusted most in his life betrayed him by neglecting
his needs and ending the life of his sister,
Madison.

Cameron speaks frequency of specific instances
that took place in his biclogical home at the hands
of his parents. His negative memories can be
triggered at any time from things such as foed,
words, holidays, events, and so forth. For
instance, when Cameron eats chicken nuggets, he
often speaks about the lack of food he was offered
while in the care of Tracy Roach and how he would
try to get food on his own when she would fall
asleep. He remembers eating frozen chicken nuggets

when he could access them.
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Cameron recalls Tracy frequently sleeping on
the couch after drinking what he refers to as a beer
from a can with a bird on it, and not responding to
his requests for food or assistance for himself or
Madison. Cameron says he would get Madison from her
crib when he could and take care of her. Cameron
still asks us before he gets anything to eat in our
home, can he have it, including a glass of water.

He has yet to grasp the basic comforts you're given
freely by people who love and care for him.

Cameron also speaks of begging to feed Madison,
only to be turned away from them. He says he knew
she needed to eat, but doesn't understand why she
wasn't fed. Cameron talks about how dry Madison's
mouth was and that it was so dry that it was hard
for him to give her a bottle right before she died.

Cameron speaks about the night Madison died and
that he found her in the crib with her eyes wide
open. Cameron says he knows she was dead because
her eyes wouldn't close and she would not cry.
Cameron talks about how he went to get his dad after
he found her in the crib. Cameron talks about all
of the flashing lights and sirens when she died.
Even now when we pass an ambulance or police car,

he'll make a comment about, that's who came teo get
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Madison.

Cameron loved Madison throughout the course of
his life, he will always be taken back to that
painful memory of her death by various expeériences.
Even now Cameron references these memories if he
sees a baby, if he hears Madison's name, if he sees
something on television about a baby or if he hears
sirens. These memories of her tragic life and death
will always haunt Cameron throughout his days and
potentially impact Cameron when he has his own
family one day. It's hard to predict the future,
but I question if he will ever be able to have a
normal relationship based on these traumatic
experiences.

Along with the impact the homicide of Madison
Garcia has had on Cameron, I would ask that the
Court please consider the impact of his educational
neglect when rendering your sentence. Cameron,
unfortunately, was not allowed to attend school.
His educational neglect has caused him to be years
behind his peers, and it's hard for him teo
understand why he is still learning kindergarten and
first grade concepts at the age of nine.

As you can imagine, it's hard to make friends

our age when you're in a classroom with children
g Y
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several years younger than you are. Cameron came to
our home with significant deficiencies with reading
and math. He has a hard time -- he had a hard time
recognizing letters or numbers and couldn't even
sing the alphabet song. Cameron has worked very
hard over the last several months, and even with
hard work he's still way behind his peers.

Cameron will most likely always be behind
academically in school and will struggle based on
the fact that he was never given that opportunity to
learn at an early age. He constantlylgets
frustrated with himself, he loses patience, and I am
concerned that as these things get harder throughout
his life, he may give up on himself.

It is unknown 1f the exposure to medications
that were being put into his food plays a role in
his educational deficiencies as well. The impact
that all of this will have on his long-term is
significant and overwhelming. Keep in mind how
Cameron experiences the social impact of his
educational neglect by being in a class with
children several years younger than he is and will
continue to be impacted socially as he advances to
the upper grades.

He currently tells the story of how he wasn't
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in schocl when children or parents ask, which,
unfortunately, they often do, about why he is in the
grade he is in. He feels frustration always needing
to explain himself, and I would ask that you please
consider the years ahead of Cameron as he will
continue to explain why he is in the position he is
in. Children can be very cruel and even more so as
they age, and I can only imagine the ridicule
Cameron will face as a high school student should he
be able to continue on the current track and enter
the 9th grade as an 18-year-old.

Cameron still continues to struggle with normal
everyday life skills. He didn't know things that
most parents work with their children on by the age
of three, such as body parts, dressing themselves or
brushing his teeth. After ten months, Cameron still
struggles with bathing, putting on his shces on the
right foot or taking care of his needs, which -- or
taking care of his teeth, which consequently has
significant damage due to years of not being taken
care of.

The educational and foundation guidance that
Cameron was entitled to receive by a parent was
never given to him, and throughout the course of his

life, he will always endure the consequences of this
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neglect. As you can see, no matter what home he is
in, the school he attends, the positive experiences
he will have moving forward, he will never be able
to escape the past. Every time Cameron revisits a
memory, he's victimized all over again.

I would ask the Court to consider imposing the
maximum sentence allowed for how much Cameron has
lost in his nine shorts of life, one that someone
should never have to lose. He's lost his only
biological sibling, his biological parents, the
ability to trust, good memories of his childhood,
holidays and other celebrations with his sister,
Madison; the ability to tell Madison how much he
loves her or even happy birthday; hugs from her or
the ability to stand by her side as he or she
experiences major milestones in their lives.

As Cameron ages, he will never fully forget the
past and be able to move forward. Several days ago
we were on a family vacation, and I asked Cameron,
if you could say one thing to your mom, what would
it be? 2and I would like to read you the statement
that Cameron wrote: You ruined my life. I miss
Madison. I am very mad at you. 2&and why?

I plead with the Court to impose a maximum

sentence of life in prison upon Tracy Roach so that
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justice for Madison and Cameron will be served.

THE COQURT: All right. Thank you very much.
And thank you for what you're doing for this child.

MR, MCNAIR: Your Honor, we also have Beth
Hempton here. She was a neighbor of Tracy Roach and
Filberto Garcia. She's known Tracy for about 20
years, but didn't really start talking to her until
Tracy became pregnant with Madison and Tracy found
out that the child was going to have Down Syndrome.

What's interesting about Ms. Hempton is that
from day one, she offered to adopt the child if
Tracy Roach didn't want to keep the child due to the
Down Syndrome. She offered to help out in any way
possible, take the child to any medical
appointments, et cetera. All offers of help were
refused. The last time she recalls seeing Madison
was in June of 2013. She said that Cameron and
Madison spent the night with her and that she fed
Madison that night and Madison ate very well, had no
problems with vomiting or reflux or anything of that
nature.

After that, she planned -- or called Tracy
Roach to try to help plan the child's first bkirthday
party, and, of course, she never heard back from

Tracy Roach. That was the last time that she ever
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saw Madison. Ms. Hempton is here and would like to
address the Court, Your Honor.

THE COURT: Okay.

MR. MCNAIR: Your Honor, this is our victims
advocate, Ms. Wendy Frazier. She's going to read a
statement from Ms. Hempton.

THE COURT: All right.

Yes, ma'am.

MS. FRAZIER: Your Honor, this is Beth
Hempton's statement: I have known Tracy Roach for
over 20 years. We didn't become close friends until
2012 when she was pregnant with Madison. She was
thinking of having an abortion because she found out
that Madison had Down Syndrome. We told Tracy that
we would adopt her and love her as our own. She
told us that she decided to keep her because she
felt that she was a gift from God.

We talked a lot on the phone after Madison was
born. She brought Madiscon te meet all of us after
she got out of the NICU. We fell in love with her
and I always told Tracy that we would take her at
any time. Every time we talked on the phone, I
would say, ready for me to come get my baby? She
would laugh and say no. I teld Tracy that I know

how hard it can be at times with the appointments,
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and all she had to do was call me and I'd come get
Madison for a day, a week, or forever. She would
always laugh and say, no, she was fine.

I would ask Tracy about Madison's doctor
appointments, and she said that the doctor said she
was doing good and to keep doing what she was doing.
Tracy told me one time that if it got to be too
much, that she knew that I would take Madiscn and
she would have to give me Madison's the check. I
told her that I didn't want Madison's check, I
wanted Madison. She laughed, as she always did.

I kept Madison and her brother overnight in
June of 2013. She was doing great and wanted a
bottle every three hours and took her bottle wit no
problems. She was very happy and a lot of smiles.
Signed, Beth Hempton.

THE COURT: Thank you.

MR. MCNAIR: Your Honor, one last thing person,
we have QOlivia Wood from Lexington County DSS.

MS. MAYES: Your Honor, I believe DSS is not
going to be making a statement, but we do want the
Court to be aware that we do have multiple
caseworkers present who were involved in this
investigation following Madison's death and then the

Cameron G.
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1 Finally, Your Honor, we have Investigator

2 Michael Gooding with the Lexington County Sheriff's

3 Department. There are certain matters of this

4 investigation that I believe he can address that

5 deal with the financial aspects concerning the

6 family, as well as the many missed appeintiments

7 concerning Madison.

8 THE COURT: All right.

S Yes, sir.
10 SERGEANT GOODING: Your Honor, may it please
11 the Court. My name is Sergeant Mike Gooding. I'm
12 an investigator with the Lexington County Sheriff's
13 Department. I've been in law enforcement for
14 approximately 15 years now, and this is probably --
15 excuse me.
16 THE COURT: That's all right. Take your time.
17 I understand what you feel.
18 SERGEANT GOODING: -- one of the most brutal
18 cases I've ever worked. I became involved in it on
20 the night of Madison's death. I was the major
21 crimes detective on call. And when Madison was sent
22 to the hospital, I responded to the hospital to
23 represent the sheriff's c¢ffice and met with the
24 Coroner's office and law enforcement on the scene.

25 During the course of the investigation, it
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seemed that there were essentially two things that
we were trying to address to determine what had
happened to Madison, and the first was that we as
law enforcement were tcld that Madison was a special
needs child, had been diagnosed as failure to
thrive, and had been bkorn with a hole in her heart.
So we had the issue of, was there a physical
condition that could have contributed to the cause
of the state that Madiscon was in at that time.

We also had concerns, as we began to speak to
the parents, in regards to Madison's care over the
course of her life. 1In speaking with Tracy Roach,
she would tell us that they did not have gas to take
Madison to the doctor; the reason she hadn't been
seen, the reason they had missed appointments was
because c¢f lack of finances. It's interesting to
note that at that time there were three vehicles in
the yard, two of which appeared to be driven all the
time and one of which appeared to be parked over on
the side.

There also seemed -- it was identified that
there seemed to be a pattern almost of attempting to
avoid contact with either medical professionals that
could have possibly diagnosed Madison's condition or

with anybody else for that matter --
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THE COURT: And that was my guestion earlier:
Is there anybody else that could have done anything?

SERGEANT GOODING: Yes, sir.

THE COURT: Yes, sir.

SERGEANT GOODING: Based on our investigation,
you know, even the neighbor said that she used to
see Cameron outside playing and about at the time of
the birth of Madison, when Tracy's attitude changed
in regards to having a special needs child, she
never saw Cameron anymore. He was pulled out of
school. And, essentially, he described his days as
Mom sleeping on the coach and him inside playing
video games, and that was basically it.

Facebook pictures of Madison —-- the few
Facebook pictures of Madison that Tracy posted,
witnesses seem to suggest and what it looked like
was that she re-used the same pictures over and over
again, slightly changing the picture each time sc
that it would appear that she would continue to post
pictures of Madison when, in fact, she wasn't taking
any pictures of Madison.

When we searched the house, one of the things
that was essentially striking to me as a parent or
as -- it would seem to be any parent, there were no

pictures of Madison Garcia inside that home with the
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exception of two pictures in Cameron's room. As
proud parents, there was not a single picture of
that child anywhere in that house, almost as if they
wished to forget her.

Madison's weight from discharge from the
hospital was 6.3 pounds. As she began followup, she
steadily began gaining weight; 6 and a half pounds,
7 pounds. At her two month well visit Madison
weighed 7.15 pounds, and there was a note that she
was going to be admitted to the hospital if her
weight did not go up. They came in and they brought
her for that appointment and her weight had improved
somewhat, but they left the appointment without ever
being seen by the doctor. The last reported weight
we have of Madison was 12/5 of 2012; she weighed 9
pounds 1.5 ounces, which was almost the exact weight
she had at the time of her death.

In regards to whether or not they were able to
take the child tc the doctor, what we see is a
pattern through medical records obtained under
search warrant that when it came to Tracy Roach
going to see a doctor, she didn't have any trouble.
She made all of her appointments, for the most part,
that she needed to maintain her prescriptions. She

was seen in person aAugust 27 of 2012; August 29th,
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2012; November 1l6th, 2012; November 19th, 2012;
12/17/2012; 2/19/2013; 5/14/2013, and as late as 7/9
of 2013. She made her appointments at Lexington
Mental Health so --

THE COURT: So that's two months before the
child died?

SERGEANT GOODING: Yes, Your Honor.

Now in regard to appointments missed by the
lack of care by the parents to even give a basic
attempt of care for Madison, on February 1llth, 2013,
for a well child visit, they had no contact:
February 7th, 2013, she was discharged for WIC for
noncompliance; BAugust 29th, 2013 she was discharged
from WIC for noncompliance; November 5th, 2012, she
reschecduled her appointment with WIC; November 6th,
2012 she rescheduled an appointment with WIC;
December 17th she was a no-show with WIC specialists
who were there to help her care for her child;
December 31st she was a no-show for her voucher
appointment; January 22nd she cancelled her WIC
appointment; December 17th, 2012 she was a no-show
with the specialists; on December 31st, 2012 she was
a no-show for her voucher; on January 22nd, 2013 she
cancelled her appointment with the WIC specialists;

on 7/11/2013 she cancelled or was a no-show for her
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appoint ment with a WIC specialist; August 1st, 2013
she was a no-show for an appointment with a WIC
specialist.

September 5th, 2013 she cancelled the
appointment for Cameron to be seen at the Dickerson
Center; on 12/11/2012 she had outpatient visit at
the children's hospital, she cancelled; on August
23rd, 2013 at the 12-month child well wvisit for
Madison Garcia, she was a no-show; on 9/20/2012,
Brocklyn Pediatrics, she rescheduled; 9/18/2012,
Brooklyn Pediatrics, she rescheduled; on September
11th, 2012, Brooklyn Pediatrics, she rescheduled;
August 30th, 2012, Brooklyn Pediatrics, she
cancelled; November 20th, 2012, she was a no-show at
Brooklyn Pediatrics; November 8th, 2012 for the
two-month well visit, she rescheduled.

On 10/5/2012, the cardiologist appointment in
regards to Madison, she was a no-show; 10/24/2012,
she did not appear; November 26th, 2012, she did not
appear; on January 4th, 2013 with a cardio
appeintment, she didn't show; Greenwood Genetics,
November 20th, 2012, she did not appear; Greenwood
Genetics on January 3rd, 2013, didn't appear.

On 12/28/2012, she cancelled the appointment

with the Easter Seals; 12/19/2012, she cancelled the
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appointment with the Easter Seals; on 12/14/2012,
she was a no-show for the Easter Seals; 12/10/2012,
she cancelled with Easter Seals; November 20th,
2012, she cancelled with Easter Seals; on September
26th, 2012, she was a no-show with Easter Seals; on
November 24th, 2012, she cancelled with Easter
Seals.

On April 12th, 2013, she cancelled with
BabyNet. And what that shows, from an investigative
standpoint, was they didn't even try to provide the
most basic needs. In regards to when Tracy needed
to go to the doctor to get her prescriptions, she
didn't have any problem getting there. There were
two vehicles in the yard. They wouldn't make any
appointments, they wouldn't even comply with the
people who came to their house.

Ms. Hempton had offered to provide rides, and
they never availed themselves of it. The neighbor
had offered to provide rides, and they never availed
themselves of it. From a financial standpoint, when
they talk about, well, we didn't have mcney for gas,
it was interesting because what the investigation
revealed was, besides the fact that Madiscn received
almost $700 a month in Social Security, Mr. Garcia

was employed. We did find a copy of his 2012 tax
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return. In 2012, his wages were $38,193. So

Mr. Garcia had made over $38,000, and that would be
in addition to the 5S5I that Madison received, as
well as any other benefits, if they would have Jjust
basically complied with such -- the WIC and the
Easter Seals.

THE COURT: And S5SI would be about 9,000 a
year, so it was --

SERGEANT GOODING: Almost $700 a month, so yes,
sir, what, $8,600 a year.

Going kback to lecok at her finances, where was
the money going? What it appears when we
search-warranted her Bank of America records is that
she was spending money, but it wasn't for the care
of Madison. She was getting things from
Rent-A-Center, buying movies from Redbox, she was
buying toys and games for Cameron on occasion, they
were paying for cable TV, satellite TV, Dish
Network, $118 a month. They paid over $118 a month
for Dish Network, but apparently didn't have money
for gas to take Madison to the hospital or to a
doctor where she could be checked on. These
financial habits are documented, Your Honor,
throughout the time of Madison's short life before

her painful death,
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In regards to the drugs that were found in the
home, toxicology reports found those drugs in
Madison's brain as well as her liver. 1In speaking
with the medical professionals, it was their opinion
that that was to keep Madison gquiet so that she
wouldn't bother her or bother them before she
starved to death.

THE COURT: And that was the Depakote and the
other antipsychotic drugs?

SERGEANT GOODING: Yes, Your Honor. There was
actually multiple drugs found. There was a pill
crusher found in the bag. We actually executed two
search warrants on the house, Your Honor; we
executed a search warrant on the night of Madison's
death and then when we came back to execute another
search warrant, that's when we had developed
additional information.

On the night of Madison's death, as we came
into the house, other than the strong'smell of urine
which got stronger as we went in Madison's room, we
couldn't explain the smell; there was no Diaper
Genie or trash can there or anything. Very few
items were actually taken at that point in time. In
general standard practice, we took the bedding and

the last pbottle she knew to have. But other than



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

41

that, the house was kind of a mess, but it wasn't
too bad.

When we came back several days later to execute
a second search warrant, that's when we found, for
example, that the kitchen looked 1like it had been
staged, her highchair had been cleaned off, food had
been stacked on the kitchen table, both formula and
baby food, and was made to look presentable as if
Madison was being cared for there.

One of the things that we alsc took that was
interesting on that search warrant, Your Honor, was
a computer out of the master bedroom. &nd in that
computer we found searches as to how long drugs
would stay in a baby's system. We found a sympathy
card for Madison's death that hadn't been opened,
just a number of items that continued to give us
concern.

THE COURT: Wait. Say that again.

SERGEANT GCODING: We found a sympathy card
that had been written to Tracy Roach for the death
of her child, Madison, that had never been opened,
it was just sitting on the coffee table.

In regards to Cameron's education, we found
what appeared to be home scheol books in piles

underneath other things that looked like they had
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never been touched.

THE COURT: I thought you said there was a
sympathy card on the computer.

SERGEANT GOCODING: No. There was --
somebody -- there was' a sympathy card left on the
table that they never even bothered to open.

TEE CQURT: I gotcha. OQOkay. This is bad
enough. I just -- that would have been --

SERGEANT GOODING: And as I said, in the
computer searches, we found that -- it would suggest

it was premeditated that the drugs were given to
Madison to keep her quiet while she died. There
were internet searches on how long the drugs would
stay in the body.

THE COURT: Well, Dr. Luberoff, that was one of
my questions. It was in the brain and liver, so how
long would those drugs stay in to metabolize? How
long would it take them to metabolize completely out
of her system?

DR. LUBERCFF: 1I'm sorry, sir, I don't know the
answer to that.

THE COURT: Okay. But it would be -- it
wouldn't be —--

DR. LUBERCFF: It wouldn't be hours, prokably

wouldn't be days.
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THE CCURT: That's what I'm wondering. I mean,
you know -- and the other question I was going to
ask you is, if you started on day one not treating
this child and doing nothing for this child, how
long would it take her -- because, you know, there's
discussion about people seeing the child in July --
June and July. Would it take a month for her to
reach this or six months or could you feed her and
then stop feeding her? I‘guess what I'm asking is,
how long of a period of time would you have to do
this to this poor child before she passed away and
looked like that?

DR. LUBERCFF: That's a great guestion. She
clearly had, over her life, been being given
something containing water, because lack of water is
what kills you the fastest. So she was being given
at least a minimal amount of water to keep her
alive, but the stafe of starvation that she was in
and looking at her earlier growth curves from the
few visits that she made to the doctor when she was
very young, this starvation had gone on and it would
need to have gone on for many months for her to be
in the condition that she was in. Not just from
July until her death in September --

THE COURT: That's what I'm wondering.
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1 DR. LUBEROFF: Yes, sir. She would have
2 already been well on the path to this.
3 THE COQURT: Because she had weighed nine pounds
4 back in December; right?
5 DR. LUBERQFF: Yes, sir. Well, she weighed
6 nine pounds in November.
7 THE COURT: November. And if you had stopped
8 giving her water, it would have been three or four
9 days?
10 DR. LUBEROFF: Yes, sir, it would have been a
11 matter of days before she passed away. BSo she was
12 being given minimal amounts of water and minimal
13 amounts of some kind of calories, because she did
14 have, you know, a little bit of continued linear
15 growth during that time, but minimal.
16 THE COURT: Okay. Sorry to call you out like
17 that. I know -—- I didn't mean tc surprise you, but
18 those are questions that popped in my head.
1¢ DR. LUBEROFF: No, sir., I'm here to help.
20 THE COURT: All right.
21 Is that it from the State?
22 MS. MAYES: That's all from the State, Your
23 Honor.
24 THE COQURT: All right. Ms. Roach, you've heard

25 all that. Do you admit those facts?
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THE DEFENDANT: Yes, sir.

THE COURT: You do?

THE DEFENDANT: Yes, sir.

MR. MADSEN: There's a few things that she
disagrees with. She certainly doesn't disagree --
THE COURT: What does she disagree with?

MR. MADSEN: That she had taken pictures on
Facebook. She denies that she never gave Madison
any drugs. And the other thing I wanted to point
out is the investigator made reference to a computer
search basically saying, hey, Your Honor, trying to
insinuate that it was done at the same time. That

search was actually over a year before Madison was

born.

THE COURT: On how long it would take to starve
a baby?

MR. MADSEN: It doesn't say anything along
that.

THE COURT: What does it say?

MR. MADSEN: If I recall, it says something
about Ambien, about giving a child Ambien. But as
it was presented to Your Honor, it was presented
that it was at the time Madison was alive; saying,
hey, that's not the case.

THE COURT: Right. So that was a year before
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this child was born?

MR. MADSEN: We don't have the exact date.

THE COURT: So the only child that was in this
house would have been Camercon?

MR. MADSEN: Cameron. Which Cameron never
tested positive for anything, there were no charges
brought in relation to Cameron. And I'll talk about
that because there was a forensic interview which he
seemed like a happy -- he talked about playing video
games, that they played with Madison. On the video
that I was provided through the Dickerson Center or
the --

THE CQURT: I'm scorry to interrupt you.

Dr. Luberoff, I got to ask you again. I'm
sorry. Ambien, the reason that's given to people is
that the half-life is real short; right?

DR. LUBERQFF: Yes.

THE COURT: And so it's ocut of your system —-
as long as you actually go to sleep and don't go run
around driving, 1t gets out of your system pretty
quick; right?

DR. LUBERQFF: Yes, sir. Within a matter --
Bmbien i1s an adult drug and that's not my field.

THE COURT: Right.

DR. LUBERQFF: But as I understand, it's clear
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enough from the system to no longer affect you
within a night's sleep cycle and cleared out within
that next day.

THE COURT: That's what I thought. I mean, you
know, everybody at some point has had sleepless
nights. And that's how Ambien was sold to you:
It's not going to affect you the next day; in fact,
it will be gone and you won't be sleepy.

DR. LUBERCFF: Yes, sir.

MR. MADSEN: And I just want to --

THE COURT: I know. I know. You're in a
horrible position here. I get it.

MR. MADSEN: I just want -- she doesn't admit
that she had done that search. Now, we can't say
what Mr. Garcia did.

THE COURT: Yeah.

MR. MADSEN: But -- so I didn't want Your
Honor —--

THE COURT: Scmebody was wondering how much
Ambien you could give Cameron. That's the
inference. Otherwise, you're just pretty sick to be
looking at -- and again, I understand you're in a
hard position. I respect you. You're a great
lawyer. I'm listening to anything you have to say,

but any incredulity you face from me is not
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personal.

MR. MADSEN: Judge, if I might, can I just give
you scome background on Tracy to start with?

THE CCURT: Sure.

MR. MADSEN: As you heard, she's 43 years of
age. She grew up in Chester. Unfortunately, she
was abandoned by her mother when she was born,
never -- maybe saw her mether once when she was ten,
never met her father. Her biclogical father was
never around. She ended up gcing what they say is
the maternal grandparents. It was actually her
grandfather and his wife --

TEE COURT: That was Ms. Roach?

MR. MADSEN: That was Betty Roach who basically
ended up raising her because Grandfather had died
when she was two years of age.

THE CCURT: So it was —-

MR. MADSEN: It was her maternal grandfather's
wife.

THE COURT: -- step-grandmother.

MR. MADSEN: Right. She was raised by her.
Unfortunately Mrs. Roach had challenges herself; she
was an alccholic, she was neglectful. That ended up
with Tracy geoing, basically, to foster care for a

period of time. She ended up going back to
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Mrs. Rcach and it kind of got worse; she ended up
getting molested by Mrs. Roach's boyfriends back
then when she was a child.

As I said, you know, she really never knew her
biclogical parents. Despite all of that trauma she
had as a youth, she went to the 12th grade at
Chester High School, ended up getting a GED from
there, and actually had a pretty good employment
history. She worked as a receptionist, she worked
doing title loans and, as you heard from her, right
before Madiscon's birth, she had worked at Hacienda
Mobile Home Park, had been there about four or five
months doing property management.

She didn't find out that she was pregnant until
about three months in. Madison was born a month
early. She ended up quitting that job because she
was right around 40, I think, at that point in time,
so she was kind of high risk to begin with.

Judge, as you heard, she ended up seeking
medical treatment in 2010 for mental problems that
she had had. She went to Lexington County Mental
Health. She was diagnosed there as bipolar, ADD,
anxiety, depression, and alsc insomnia.
Additionally, after Madison's birth, she was

additionally diagnosed with postpartum depressiocn.
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She was prescribed a number of drugs through
Lexington Mental Health; Klonopin, Zofran, Saffron,
Desyrel, Ambien, Adderall, and then later, for the
postpartum depression, she was also prescribed
Zoloft.

Mrs. Roach ended up dying 2006, really doesn't
have any other family. They raised Cameron there.
As I told you, the forensic interview that we
received from the State indicated -- talked akout
interaction with Madison, how he liked to play video
games. So as far as any, you know, talking about
starving Cameron, none of that was included Cameron
didn't do that and those -- or Cameron didn't speak
about that. Those are trained forensic interviewers
trying to get information out. So, quite honestly,
a lot of what the foster parents -- or foster mother
had said is kind of a surprise, because that
information was not given to us.

Now, additionally --

THE COURT: And I understand that. I mean,
Cameron is not an issue here. I mean, the fact that
he's had problems isn't an issue here.

MR. MADSEN: Well, I just wanted to let you
know what was on that forensic interview that came

from him because that's cbviously a normal course of
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an investigation that they would ask the child in
the house, hey, what was going on?

I will tell you that in that interview and
additionally in the autopsy, generally when you deal
with cases of this nature, you see fractures,
bruises, punches, blunt-force trauma. There's no
indication of any of this, although it is still
lethal medical neglect. And Tracy certainly does
understand that, and that's why she's up in front of
Your Honor pleading guilty.

I will tell you, with her mental state and the
postpartum depression, at some point in time, she
just kind of ended up going in a downward spiral and
not doing anything. I think the State had told you,
even Cameron had indicated, that she would pretty
much lie on the couch and sleep for a period of
time.

We've had Dr. McKee come and interview her, and
I would like Your Honor, if appropriate, to hear
from him --

THE COURT: Sure.

MR. MADSEN: -- because I think he can kind of
explain, you know, you have a child that's in the
home and then you have this with an infant, and I

think he can kind of speak a little bit about that.
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Before he speaks out, I will let you know,
obviously Madison was diagnosed at birth with Down
Syndrome and failure to thrive, which is a medical
diagnosis. She was in the hospital about a month to
six weeks before she ended up being released. But,
Your Honor, I'd like yocu to hear from Dr. McKee.

THE COURT: 1I'1ll be happy to.

Dr. McKee, just come up and give us your full
name and spell your last name.

DR, MCKEE: My name is Geoffrey R. McKee.

First name is spelled G-E-O-F-F-R-E-Y; last name is
McKee, M-C-K-E-E.

THE CQOURT: Yes, sir.

DR. MCKEE: Good morning, Your Honor.

At Mr. Madsen's request, I conducted a forensic
psycholeogical evaluation of Ms. Roach and saw her at
the Lexington County Detention Center on March 4th,
2015. 1In addition to reviewing a variety of records
that have already been referred to here at this
hearing, I also conducted a lengthy interview of her
getting her personal history that Mr. Madsen has
summarized, which was consistent with what she had
told me.

I also administered a variety of psychological

tests and also calculated some risk guides of
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likelihood of future violence and likelihood of
success on parole when and if she is granted parole.

The results of my evaluation are that the
psychological tests did not indicate that she was
malingering any psychiatric or emotional disorders,
and she was not making any attempt to avoid any kind
of responsibility for her current situation or the
negligent death of her daughter.

On one of the instruments, women with similar
results have longstanding depressive perscnality,
and on the other instrument, women with those
results have histories of alcohol abuse along with
severe depressive disorders. These data were
consistent with the diagnosis that was first
rendered in 2010 by the Lexington County Mental
Health Center, Bipolar II Disorder, which is a
severe mental discrder; it's not a psychotic
disorder, but it's a severe mood discrder
characterized by prolonged depressive episodes.

She was also diagnosed with an adult attention
deficit disorder. She was subsequently diagnosed
with postpartum depression in 2012 and administered
another antidepressant medication. This is, of
course, following the birth of Madison. What

Ms. Roach reported tc me is that beginning in about
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April, she had left her job to -- following the
birth of her daughter. But in April and in the
months continuing, in shorthand she pretty much just
gave up. She was drinking every day, spending most
of her time inside her house, and she reported that
there were days that went by'when she would not take
care of her personal hygiene, she would not shower
or do any of the usual things regarding her personal
hygiene. And these are consistent with, again, a
major depressive disorder.

That being said, her disorder was not
sufficient to impair her ability to know right from
wrong or to conform her conduct to the requirements
of the law. But this pattern of a preconception of
Madison where she was diagnosed with a severe mental
illness and severe depression, compounded by the
postpartum depression, there's quite a bit of
research to indicate that that double depression is
often more severe than the depression —— either one
of those depressions in and of themselves. And
that, along with, candidly, her daily consumption of
alcohol, resulted in a severely neglectful mother.

I asked her the last time that she was drunk, and
she said that it was on the day that Madison died.

I alsc scored some risk guides regarding the
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likelihood of future violence. One of these is
called the HCR-20, which is a checklist of
historical conditions, clinical conditions, and then
risk factors. Her score on that was a 8 out of a 40
as the maximum score. This put her in the low-risk
category for future viclence. And as Mr. Madsen
noted, the autopsy report indicated no history of
fractures so that this was a mother who engaged in
neglectful, but not physically abusive behavior
toward her daughter.

On her scores of likelihood of success, on
community supervision, if she’'s at some point
granted that, she falls in a good likelihood of
completion of that. One of the scales I use is a
scale that was developed by the United States
Probation Office and used for decades by that
office. The other is actually a -- and both of
these are quantitative scales.

THE COURT: Right.

DR. MCKEE: The other scale that I use is the
Parole Risk Assessment Scale that was developed by
the Scuth Carolina Department of Probation, Pardon
and Parole Services, and her scores on that one fell
in the good likelihood. Approximately 77 percent of

persons who subsequently go out on community
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supervision successfully complete their parole with
less than five percent re-offending with a viclent
offense.

THE COURT: Okay. Thank you.

MR. MADSEN: Judge, we would ask Your Honor to
consider a 20-year sentence in this case. That
would put Ms. Roach, when she came out, at almost 60
years of age. As Your Honor noted, she doesn't have
any convictions of violence; in fact, it was a
breach of trust and embezzlement. And I think her
last conviction was a Magistrate's level
shoplifting.

We understand that this is a bad case. We do
believe that 20 years would be appropriate. As
Dr. McKee said, she has depression, then she gets
the postpartum depression, and you kind of add those
things together and she just didn't do anything.

She basically was at the house and she drank.

THE COURT: And the husband has pled not guilty
and is up for trial; right?

MR. MADSEN: That's my understanding. We
haven't -- obviously, he's not our concern.

THE CQURT: Okay.

MR. MADSEN: But that is my understanding is

that he's set for trial sometime in May.
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I will let Your Heonor know that we had spoken
with the Solicitor's Qffice. Obviously in a case of
this magnitude, there is a lot of information. It
takes them a while to get that to us. Before a
trial date was set, we had approached the
Solicitor's Qffice about a plea. We were simply
trying to get all of our ducks in a row beforehand
so that we could present a full picture to Your
Honor so that you could make your sentencing
decision.

THE COURT: Okay. I think I get what you're
saying. Okay.

A1l right. Ms. Roach, anything you want to
tell me? Now is your time. And I'm just going to
be honest with you, I need to take a break before I
do this. ©One of the hardest parts of this Jjob is
not doing it angry. And it's not easy sometimes.
But I'll be happy to hear from you now before I take
a five-minute break. But if there's anything you
want to tell me, now is the time.

THE DEFENDANT: I just want to say that I'm
sorry this happened. We lcoved Madison as we do
Cameron. I don't know what really happened. But we
loved her.

THE COURT: What do you mean you don't know
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1 what happened?

2 THE DEFENDANT: I don't know.

3 THE COURT: Pardon?

4 THE DEFENDANT: I don't know. It just got bad
5 and I was depressed.

6 THE COURT: You were mad and got depressed?

7 THE DEFENDANT: No. I said it got bad and I

8 was depressed.

9 THE COURT: Okay.
10 THE DEFENDANT: But we do love her and Cameron
11 too.
12 THE COURT: Well, I can't help but notice that
13 you've been pretty stoic during this whole thing.
14 Have you seen these pictures of your child?
15 THE DEFENDANT: Yes, sir, I've seen them. And
16 I've been upset. But, you know, I'm on medication
17 too and they say sometimes it keeps you from being
18 upset or showing your true emotions. I'm on a lot
19 of sedating type medications right now.
20 THE COURT: But there's no question you know
21 what you're doing here today?
22 THE DEFENDANT: Yes, sir, I know what I'm decing
23 here today.
24 THE COURT: Okay. Did you have family that

25 lived in the area?
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THE DEFENDANT: No. I didn't have anybody that
lived in the area.

THE COURT: Did you have any friends that lived
in the area around you?

THE DEFENDANT: No, sir. When we moved to
Columbia, it was because I took the job here. And
we didn't have any friends or anything down here.
Ms. Hempton lived in Chester. Ms. Hempton, you
know, she offered to help, but she lived over 55
miles away.

THE COURT: ©h, the one that called -- what
about the lady that called and --

MR. MADSEN: That's Ms. Hempton.

THE CCURT: So she lived in Chester, not --

MR. MADSEN: They were in Chester, moved down
here for job. Their plan was to go, eventually,
back to Chester.

THE DEFENDAENT: Right. That was our goal. We
was trying to get back there. And that's when I got
depressed because it didn't work out. I wanted to
get back to where I had some support at least.

THE COURT: So the lady who's calling you and
saving, when can I pick up my baby, was 55 miles
away?

THE DEFENDANT: Right.
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TEE COURT: Well, gquite frankly, that makes me
feel a little bit better about her, because if she
was next door, I was trying toc figure out why you
wouldn't go check. Okay.

All right. Anything else you want to tell me?

THE DEFENDANT: No, sir.

THE COURT: Okay. Like I said, it's hard for
me. I'm okay, but I really want to take a deep
breath. I mean, you know, I've done this 15 years
and I've seen a lot of really bad cases. And
somebody testified that it was a haunting --
pictures and the kind of thing you don't ever
forget. That's probably the best description I can
come up with. So I'm going to take five minutes.

{Court in recess at 11:46 AM until 12:12 PM.)

THE COURT: 2ll right. Just for the record and
just to make sure that I've covered all of the
bases, I am accepting Mrs. Roach's plea. A couple
of her answers toc my questions have raised a little
bit of congern about competency, so I want to put on
the record and make a Court's Exhibit the Department
of Mental Health finding that she is competent and
criminally responsible. And I'm told by all the
parties that that has not changed.

My concern was that last question about how she
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could stand here with no emotion, and her answer was
that she's taken some medication that, well, dampens
your emotions. I've done a little bit of just
off-the-record -- that's normal. So that will be
Court's Exhibits 1 and 2.

The other reason I took a break is that, as I
said, this is pretty haunting. &nd I've done this
15 years -- and nobody really cares what I think
about these things. But up until today, one of the
worst cases I had ever seen was a man who beat his
six-year-old son to death with a broom handle and
the autopsy showed that 20 of the blows or some
number of the blows were post-mortem. And I took a
break before I sentenced him, and the paper made a
big deal about how emotional I was about it. It
wasn't emotion, it was anger. And I believe in this
Jjob that, while I'm not a robot, I'm not supposed to
be angry when I sentence people. And that's, you
know, why I take the break.

This child never had a chance, never had a
chance. BAnd I understand postpartum depression —-- I
don't understand it; I understand the theory of it.
But what I was thinking about was, as a history
buff, probably one of the most evil things in the

world was Buchenwald and Auschwitz and places like
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that. And if you took this picture to 1945 in
Germany, 1t wouldn't be surprising. And I'm not,
obviously, comparing anybody, I'm just talking about
the condition of this child. 8o to me, it had to ke
almost calculated.

The reason I asked the doctor about the water
is if you were going to just -- if you just didn't
want this child, well, ocbviously the first thing
you'd do is find somebody, call DSS and, you know,
they'll come take it. But my concern is you'd have
to give this child water or she would have been gone
in three to five days. And somehow that's even
worse. I mean, three to five days of suffering
would be terrible, but 13 months of that. 2And I
will not make that a Court's Exhibit.

Those pictures are not in the record, are they?

(Court's Exhibit Nos. 1 and 2 marked for
identification.)

MS. MAYES: No, sir, Your Honor.

THE COURT: I don't want them in the record.
I'11 keep them because, you know, I'm sure there are
a lot of other people who will keep this child's
memory alive, and I'll be one of them as long as I
live.

This is just horrendous. I mean, this is just
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literally one of the worst things I've seen. And
judges say that all the time because sometimes you
just wonder where we're headed sometimes. It's like
a long train and every car seems worse. But this is
going to be hard for anybody to ever beat. It's one
of the worst cases that I've ever seen.

So as I've said, I've accepted your plea. The
sentence is life in prison. I understand that you
asked for 20, and I understand that I could give &0
or 70 years. Quite frankly, given her age, it would
be the same. But life in prison is saved for the
things that are just the worst, and this is the
worst. This was a small child that had a life ahead
of her, and it was literally starved away from her.

All right. Thank you.

MS. MAYES: Thank you, Your Honor.

—-- END OF TRANSCRIPT OF RECORD --
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STATEMENT OF ISSUE ON APPEAL

Whether, pursuant to Rule 403, because the overwhelming prejudice drastically
outweighed their probative value, the trial court erred in admitting photographs of an infant’s
corpse that caused one of the most seasoned trial judges in this state to declare he could not be

impartial after viewing them and caused jurors to cry upon their publication by the State?



STATEMENT OF THE CASE
During its May 2014, term, the Lexington County grand jury indicted appellant for
homicide by child abuse. R. 630. On June 1, 2015, appellant was tried before the Honorable
Thomas A. Russo and a jury, R. 1. Suzanne Mayes and Robert McNair represented the State,
R. 1. Aimee Zmroczek represented appellant. R. 1. The jury convicted appellant. R. 608,11. 10

—22. Judge Russo sentenced appellant to life imprisonment. R. 627, 1. 16 — 20. This appeal

follows.
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ARGUMENT

Pursuant to Rule 403. because the overwhelming prejudice drastically outweighed their

probative value. the trial court erred in admitting photographs of an infant’s corpse that caused

one of the most seasoned trial judges in this state to declare he could not be impartial after

yviewing them and caused jurors to cry upon their publication by the State.

Factual and Procedural Background
The State indicted appellant and Tracey Roach (“Roach™) for the death of their thirteen-

month old daughter (“Infant™). R. 630; R. 468, 1. 25 — 469, 1. 6. Appellant is originally from
Mexico and a translator was used in this trial. R. 1. R. 513, 1. 24 — 514, 1. 3. Appellant and
Roach lived together since 2005 and had two children together. R. 518, 11. 7 —-23. They had a
son in 2006 and Infant was born in July 2012. R. 518, 1. 15 —23. R. 286, 11. 7 11.

During Roach’s pregnancy with Infant, the couple learned that Infant had Down’s
Syndrome. R. 520, 1. 20 — 25, R. 294, 1. 14 — 295, 1. 5. Roach wanted to have an abortion. R.
521, 1. 3 - 10. Appellant wanted to keep Infant. R. 521, 1. 1 — 10. Infant was born with
Down’s Syndrome and heart problems. R. 294, 1. 14 — 296, 1. 25. Infant spent several days in
the neonatal intensive care unit. R. 307, 11. 12— 19.

Appellant worked and Roach took care of the children. R. 524, 1l. 11 — 25. Appellant
believed Roach was taking care of Infant and feeding her. R. 523,1. 13 — 524, 1. 23. About two
months before Infant’s death, Roach “started to be kind of weird.” R. 525, 1. 21 — 526, 1. 13.
Appellant still believed that Roach could take care of the children. R. 526, Il. 14 — 16. On
September 2, 2013, appellant found Infant dead in her crib. R. 529, 1l. 6 —~9. Appellant ran to a

store and called 911. R. 529, 1. 23 - 530, 1. 6.



The State’s expert witnesses testified that Infant starved to death. R. 405, 1l. 21 -25. R.
372,1. 24 —377,1. 3. SLED’s toxicologist testified that Infant had antidepressants in her system.
R. 346, 1. 5 —25. The toxicologist characterized one of the antidepressants as “strong” and said
it was used to treat bipolar disorder. R. 351, 1l. 10— 16. The antidepressants in Infant’s system
caused drowsiness and lethargy. R. 349, 1, 2 — 8. They were ingested within twelve hours of
infant’s death. R. 353, 1l. 21 - 24. Roach’s prescription medicines as well as a pill crusher were
found next to the couch where Roach slept. R, 215,1l. 9—24. R. 221,114 -222,1. 13.

One of the drugs found in the pill crusher matched the drugs found in Infant’s system. R.
354, 11. 10 — 16. The State’s expert pediatrician described these drugs as having a “synergistic”
quality that amplified their effect. R. 422, 1. 22 —423, 1. 6. She also agreed that it was common
for children who are drugged to experience rapid weight loss. R. 433, 1. 24-434,1. 1.

Roach pled guilty and received a life sentence. R. 468, 1. 25 —-469,1. 12. R. 471, 1. 9 -
18. R. 484, 1. 21 — 486, 1. 9. Roach exercised her Fifth Amendment privilege and refused to
testify at appellant’s trial. R. 468, 1. 10 — 469, 1. 12. Appellant testified that he did not know
Roach was hurting Infant and that he thought, in retrospect, that Roach “was crazy.” R. 553, 1.
21-554,1.3. R.535,1l. 16 - 21.

Prior to trial, Judge Russo heard argument on appellant’s motion in limine to prevent the
State from introducing horrific photographs of Infant’s corpse. R. 35,1. 17 -46,1. 16. R.58,1. 1
- 77,1 11. State’sEx. 2,9, 10, 11, 12, 13. R.628. Trial counsel argued that the probative value

of the photographs was greatly outweighed by their prejudicial effect and cited State v. Collins

409 S.C. 524,763 S.E.2d 22 (2014) . R.72,1.14-73,1. 2. R.40,1. 1741, 1. 21. Many of the

photographs were taken after Infant was “stored in a cooler.,” R. 40,1. 17 -41, 1. 21.
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In support of her argument, trial counsel quoted the Honorable J. Cordell Maddox Jr.’s
comments about the photographs when he sentenced Roach to life imprisonment. R. 38, 1. 9 —
18. Trial counsel quoted Judge Maddox as saying: “I have been a judge for 16 years. I know

I’m supposed to be impartial. I cannot be impartial after looking at these pictures.” R. 38, 1L

9 — 18 (emphasis added). Referring to Nazi concentration camps, Judge Maddox also said, “If
you took this picture in 1945 in Germany, it wouldn’t be surprising.” R. 38, 1l. 9 — 18. Trial
counsel argued that if an experienced trial judge could not be impartial after looking at these
photographs, that it would be impossible for jurors to be impartial. R.39,11. 3 —7. Trial counsel
did not make the transcript of Roach’s sentencing a court’s exhibit, but the solicitor asked to see
the transcript and never disputed trial counsel’s account of Judge Maddox’s comments. R. 39, 1L
22 — 25. R. 40, 1l. 17 — 20. The trial judge did not believe that Judge Maddox’s reaction was
relevant to how jurors would react to the photographs. R. 38, 1. 19-40,1. 16.

The State argued that the photographs were relevant because the defense was challenging
the cause of death. R. 42, 1. 22 — 43, 1. 3. The State also asserted the photographs were
necessary to prove that appellant would have been “aware that the child needed medical
attention.” R. 43, 1. 4 — 9. Finally, the State argued that the photographs were needed to
“illustrate the findings of the physicians in this case.” R. 43, 1. 11 —44, 1. 2. The State pared the
photographs it sought to introduce, but appellant still objected to all of the photos and argued
they were cumulative. R.72,1.5-74,1. 7.

The trial judge sustained appellant’s objection to one photograph (State’s Ex. 10), but
admitted five photographs (State’s Ex. 2, 9, 11, 12, 13). R. 74,1. 8 =75, 1. 6. Judge Russo ruled
“ss far as the objection that the prejudicial effect is outweighed by any probative value I'm going

to overrule as to those.” R. 74,1, 23 — 75, 1. 6. Trial counsel made contemporaneous objections



when the State sought to admit the photographs during the trial. R. 112,11. 3 -10. R.370,11. 7 -
17.
Discussion

The trial judge erred in allowing the jury to see these horrific photographs. The
photographs have been transported for the Court’s viewing. (State’s Ex. 2, 9, 11, 12, 13). The
photographs of Infant’s purple, withered corpse exceed “the outer limits of what our law permits
a jury to consider.” State v. Torres, 390 S.C. 618, 624, 703 S.E.2d 226, 229 (2010). While
appellant readily concedes that the photographs did have some probative value, their grotesque
nature tips the scales of Rule 403 so heavily toward unfair prejudicé that the trial judge abused

his discretion when he admitted them. Rule 403, SCRE. See also State v. Gray, 408 S.C. 601,

616-17, 759 S.E.2d 160, 168-69 (Ct. App. 2014) (discussing definition of unfair prejudice and
noting that evidence that is “concededly relevant” must still be evaluated for its ability to “lure
the factfinder into declaring guilt on a ground different from proof specific to the offense

charged.”) quoting Old Chief v. United States, 519 U.S. 172, 180 (1997). Trial counsel correctly

argued that if an experienced trial judge could not be impartial after looking at these
photographs, then the law could not ask jurors to decide a case based on the facts and the law

instead of passion and prejudice.

In the fractured opinion of State v. Collins, 409 S.C. 524, 763 S.E.2d 22 (2014), three

justices of the Supreme Court found that admission of photographs of a child’s corpse that had

been eaten by dogs was error. Collins at 539-40, 763 S.E.2d at 30-31 (opinions of Kittredge, J.

and Hearn, J., concurring and Pleicones, J., dissenting). Justice Kittredge wrote that the State’s

purpose of admitting the “horrific” photographs was “to inflame the passions of the jury.” Id. In
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dissent, then-Justice Pleicones wrote that the photographs far exceeded what the law allowed.
Id.

“Photographs calculated to arouse the sympathy or prejudice of the jury should be
excluded if they are irrelevant or not necessary to substantiate material facts or conditions.”
Torres, at 623, 703 S.E.2d at 228. Photographs are unfairly prejudicial if they have a tendency to
suggest a decision on an improper or emotional basis. Id. The impossibility of the jury
maintaining objectivity is manifestly clear from the record. Jurors cried when they were shown
photograph’s of Infant’s body. R. 270,111 -271,1. 6. R. 563, 1. 18 — 564, 1. 9. Many of the
photographic exhibits were shown to the jury with an ovethead projector. R. 615,11. 6 ~11. By
defense counsel’s count, the jury only deliberated for fourteen minutes before convicting
appellant. R. 614,11.1-9.

In assessing the unfair prejudice of these photographs, the Court should keep in mind that
these are not photographs of an adult, but of an infant. The photographs in Torres were autopsy
photographs of adults. While still a child, the victim in Collins was ten years old. Here, the
victim was a special needs baby. Her face is visible. Judge Maddox correctly compared the
photographs to Nazi concentration camps.

Appellant admits that the photographs do have some probative on the issue of whether
appellant should have known that Roach was starving Infant to death. However, the State’s
witnesses testified that Infant’s condition was readily apparent. R. 107,1. 19 - 108, 1. 25 (EMT
Hunter Reed). The pathologist and pediatrician experts described Infant’s condition and that her
appearance related to starvation. R.361,1. 21378, 1. 11 (pathologist Jeffery Welsh). R. 405, 1.

21 — 420, 1. 1. Even though the photographs do add some measure of probative value to the



experts’ descriptions, it was simply beyond the pale to expect jurors to decide the case on
anything but emotion after seeing this evidence.

Especially considering the fourteen-minute deliberation, it seems unlikely that the jurors
gave serious consideration to appellant’s defense or Roach’s responsibility. The drugs in Infant’s
system belonged to Roach. Appellant testified that Roach was responsible for feeding Infant and
that he believed Roach was feeding her. The State’s expert admitted that the drugs given Infant
by Roach could have caused rapid weight loss, so the State’s argument that it would have taken
months for Infant to die and therefore appellant had to have known her condition was far from
conclusive. When photographs like these are admitted, a court asks too much of jurors to put
aside their emotions and decide the case on the evidence and the law. The photographs

overwhelmed the jurors’ capacity to assess the evidence rationally. This Court should reverse.
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CONCLUSION

For the foregoing reasons, this Court should reverse appellant’s conviction and remand

this case for a new trial.

P i e
David Klexand
Appellate Defénder
ATTORNEY FOR APPELLANT

This 16th day of February, 2017,
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STATEMENT OF ISSUE ON APPEAL

The trial judge did not abuse his broad discretion by admitting & limited number of

.photographs depicting the thirteen-month-old victim’s profoundly emaciated condition at the

time of her death because those photographs were highly probative towards establishing the
victim was fatally deprived of food and health care by her parents, which had to be established in
order to prove Appellant’s guilt for the elements of homicide by child abuse, and their high
probative value greatly outweighed any potential undue prejudice that could have resulted from
their admission. '
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STATEMENT OF THE CASE
In September of 2013, Appellant Filiberto Garcia Campos was arrested following an
investigation into the death of his thirteen-month-old daughter, In May of 2014, the Lexington
County Grand J ury indicted Appellant for one count of homicide by child abuse. On June 1,
2015, a jury trial was commenced in the Lexington County Court of General Sessions with the
Honorable Thomas A. Russo, circuit court judge, presiding. At the conclusion of trial, the jury
convicted Appellant as indicted. Following the verdict, the trial judge sentenced Appellant to

life imprisonment without the possibility of parole, Appellant then timely filed a notice of

appeal.
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STATEMENT OF FACTS

Around 9:30 p.m. on September 2, 2013, Appellant Filiberto Garcia Campos called 911
from a telephone located at a store near his home in West Columbia, South Carolina, and
reported his thirteen-month-old daughter (“Victim”) had died because she was “very sick.”! (R.
pp. 104-105; p. 212; pp. 530-531). In response, Hunter Reed, a paramedic with Lexington
County Emergency Medica!l Services, quickly responded to Appellant’s home along with other
emergency personnel. (R. pp. 102-106; pp. 124-125). When he arrived a short time later, he
encountered Appellant, who was holding Victim, along with Tracy Roach, Victim’s mother, (R.
pp. 105-106; p. 121; pp. 31-132). Appellant then quickly handed Victim to Reed, and Reed
immediately noticed Victim, who was not breathing and had no pulse, appeared to be very small,
was underweight, and did not look or feel like a typical infant of the same age. (R. pp. 106-110).
At that point, Reed moved Victim to his ambulance, began resuscitation efforts, took off her
clothing for treatment purposes, and noticed she was “profoundly emaciated.”” (R. pp. 107-109),
As he provided her with treatment, Reed further noticed V-ic_:tim had a “complete lack™ of fatty
tissue on her body, appeared “skeletal,” had “very sunken in” eyes, was dirty, and was wearing a
degraded diaper that was stained with urine and nearly falling apari. (R. pp. 109-110). Reed
then rapidly transported Victim to Lexington Medical Center, but he and other medical personnel
were never able to revive her. (R. p. 110; pp. 144-145).

As aresult of Victim’s death, Detective Michael Gooding responded to the Lexington
Medical Center to conduct an investigation into the matter, and he went to see Victim in the

emergency room. (R. p. 142; pp. 144-145). Upon seeing her, Detective Gooding was shocked

! During the cail, Appellant also noted Victim was not breathing and was dry. (R. p. 531).

? While attempting to treat Victim, Reed obtained a medical history from Roach, who reported Victim was behaving
normally earlicr that afternoon and had been checked on multiple times by Appellant prior to her death. (R. p. [13).

3
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by Victim’s appearance and noticed she was extremely thin, her eyes appeared sunken in, her
mouth was very dry, all of her ribs were “cleanly and clearly” visible, her shoulder blades were
protruding, she had seeping open sores on her body, she was covered in what appeared to be
crystalized urine, and sﬁe smelled of urine, (R. p. 147). Moreover, Detective Gooding was
unable to detect any features commonly associated with Down Syndrome due to Victim’s
condition despite the fact Victim had been diagnosed with that genetic disorder. (R. p. 147; p.
412). After viewing Victim’s condition, Detective Gooding spoke with Roach, who was still at
the hospital, and then went to Appellant’s residence to speak with him there. (R. p. 149; pp. 151-
154). During his ensuing conversation with Appellant, Appellant stated he had been off from his
job for a three-day holiday weekend at the time of Victim’s death, woke up around 1;00 p.m.
earlier that day, made something to eat in the kitchen, went back to sleep, woke up later, checked
on Victim, and found her unresponsive in her crib. (R. pp. 155-158). Additionally, Appellant
stated he did not check on Victim when he had woken up earlier because her room was on the
other side of his residence, which was a single-wide trailer. (R. p. 156). Appellant further stated
Victim had been sick all day but claimed nothing had been different in the last day or so of her
life. (R. pp. 159-160). Furthermore, Appellant asserted Roach, whom he reported had been sick
and was sleeping on a couch, usually fed Victim and had not told him anything about Victim on
the day of her death. (R. pp. 153-156; pp. 159-160).

Subsequently, in the early moming hours of September 3, 2013, Detective Gooding
executed a search warrant at Appellant’s trailer. (R. p. 165). When he did so, Detective
Gooding immediately detected the odor of urine and discovered the smell grew stronger as he
walked to Victim’s bedroom. (R. p. 166). During his ensuing search of the residence, Detective

Gooding located a baby bottle containing crusty and curdled milk in the floor of the living room,
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two or three more baby bottles containing crusty and curdled milk on the kitchen counter, a
highchair that appeared to be used solely for storage in the comer of the kitchen, dusty and
unopened bottles of baby food and formula buried underneath other items in the kitchen, a baby
bathtub that appeared unused in the master bathroom, and multiple empty beer packages
throughout the kitchen. (R. pp. 166-168; pp. 173-174; pp. 176-182; pp. 184-186). Notably,
Detective Gooding did not locate any open containers of baby food or any fresh milk or formula
anywhere inside the trailer, including in the refrigerator, which only contained food for adulits,
and he was unable to locate any implements used to clean baby bottles anywhere in the
residence. (R. p. 168; p. 173; p. 176; pp. 185-186; p. 233).

Theresfter, at approximately 10:00 a.m. later that morning, Dr. Jeffrey Welch, a
pathologist at Lexington Medical Center and an expert in clinical and anatomic pathology,
conducted an autopsy of Victim. (R. p. 148; pp. 356-359). During the autopsy, Dr. Welch
discovered Victim, who was tﬁineen months old, weighed just nine pounds and two ounces,
which was a weight significantly below the weight expected of a child her age”’ (R.p. 360). He
further noticed she was extremely thin and her eyes and cheeks were sunken in, which was
indicative of chronic malnutrition. (R. pp. 361-362; p. 364). As the autopsy continued, Dr,
Welch noted Victim’s ribs and spine were protruding, her scapulas were visible, her hip bones
were protruding, her skin was wrinkled, she had pressure sores on her body, and the crown of her
head was sunken in, which was a sign of malnutrition and dehydration, (R. pp. 364-366; p. 372;
p. 374). Additionally, he discovered Victim’s stomach was empty at the time of her death. (R.
p. 381). Furthermore, he noted she had no fatty tissue on her body and her liver, thymus, and

adrenal glands were exhibiting changes caused by chronic malnutrition and starvation. (R. 366-

* According to the medical testimony presented during trial, Victim should have weighed between eighteen and
twenty pounds at the time of her death. (R. p. 432),

5



369; pp. 373-374). Based on his discoveries during the autopsy, Dr, Welch concluded Victim’s
death resulted from lethal neglect, (R. p. 375).

Following the determination regarding the cause of Victim’s death, Detective Gooding
continued his investigation into the matter, (R. pp. 187-189), While doing so, he obtained
medical records associated with Victim, and the last record he was able to locate was from
November 12, 2012. (R. pp. 194-195). However, he ascertained thirty-seven different medical
appointments for Victim were missed, cancelled, or otherwise not kept during her short lifetime,
(R. p. 197). Additionally, he discovered Victim received in-home visits from medical personnel
through the Easter Seals program but no in-home visits occurred after 2012.* (R. p. 195). He
further discovered Victim received full medical insurance coverage through Medicaid, vouchers
for formula and food through the Women, Infants, and Children Program, and $698 per month in
Social Security benefits while her family received an additional $526 per month in food stamps.
(R. pp. 196-197; pp. 217-219; p. 321). Furthermore, he spoke with Appellant, Roach, and their
neighbors and determined everyone, including Appellant, was home the majority of the time in
the days leading up to Victim’s death. (R. pp. 192-193; p. 210).

Based on his discoveries, Detective Gooding arrested Appellant and Roach in connection
to Victim’s death on September 12, 2013, and executed a second search warrant at the
residence.’ (R. pp. 199-201). During the second search, Detective Gooding discovered the
trailer had been cleaned, the highchﬁr had been uncluttered, and the dusty baby food he had seen

during his earlier search had been polished off and stacked neatly on the counter. (R. pp. 201-

* Regarding those in-home visits, Melissa Juergens, an early intervention specialist with Easter Seals of South
Carolina, testified during trial she visited Appellant’s home six times between September and December of 2012 to
provide developmental training to Victim’s family and only stopped doing so when Roach terminated her services.
(R. pp. 254-256). Juergens further testified she weighed Victim during a visit on December 5, 2012, and determined
Victim weighed nine pounds and five ounces at that time, (R. pp. 257-258).

* At the time of his arrest, Appellant had $484 in cash in his wallet and a reported income of $38,193 per year. (R,
p. 206; p. 280).
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202). Additionally, he located a bag in the living room containing multiple medications
prescribed to Roach along with a pill crusher. (R. pp. 215-216; p. 222). Furthermore, he located
some unused vouchers for baby food and formula along with numerous receipts indicating fast
food, beer, and other food items were purchased in the days and weeks leading up to Victim’s
death, but none of the receipts indicated any baby food or formula had been purchased during
that time span. (R. pp. 211-212; p. 217; p. 219).

Subsequently, Appellant was indicted for homicide by child abuse, and he elected to
proceed to trial. (R. pp. 9-11; pp. 629-630). At the outset of trial, the solicitor indicated she
wished to introduce some of the photographs taken of Victim after her death during the course of
the trial, and defense counsel responded she objected to some of the pictures the solicitor
intended to introduce.® (R. pp. 12-13; pp. 35-38). In support of her objection, defense counsel
indicated she wished to introduce a transcript of remarks made by Judge J. Cordell Maddox, Jr.,
the South Carolina circuit court judge who accepted Roach’s guilty plea prior to Appellant’s
trial, because Judge Maddox purportedly stated during the guilty plea proceedings he could not
remain impartial afier viewing the photographs from the case. (R. pp. 38-39). In response, the

trial judge inquired as to how Judge Maddox’s purported views on the photographs would be

- relevant to Appellant’s case in light of the fact he might have a 'differing view of the evidence

presented to him, and, at that point, defense counsel withdrew her request to make Judge

Maddox’s remarks a part of the trial record.” (R. pp. 39-40). Defense counsel then contended

® In arguing for the admission of some of the post-mortem photographs, the solicitor noted over one-hundred
photographs had been taken in Appellant’s case and the majority were not being offered into evidence. (R. pp. 35-

36; p. 76).

7 Before defense counsel abandoned her request to make Judge Maddox’s purported remarks a part of the trial
record, the solicitor indicated she had not seen the transcript of those remarks and asked to see them. (R. p. 39).
Defense counsel then informed the solicitor she would find the remarks for her, but it is unclear if she ever did so
because she promptly withdrew her request to admit the transcript of those remarks directly after calling them to the
solicitor and the trial judge’s attention. (R. pp. 39-40).
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she objected to some of the photographs because Victim's stomach was “all sunk down” in the
post-mortem photographs the solicitor wished to introduce while maintaining Victim’s stomach
appearéd different in photographs taken closer in time to her death. (R. pp. 36-38; p. 41). In
rebuttal, the solicitor asserted the photographs were highly probative because they were
necessary for the medical testimony to be understood and because defense counsel intended to
challenge the cause of Victim’s death along with argue Appellant was not aware of Victim’s
condition, (R. pp. 42-44).

Upon considering the arguments of counsel and reviewing the evidence overnight, the
trial judge ruled one of the photographs the solicitor wished to introduce would not be admissible
due to the fact it was cumulative to another of the photographs but overruled defense counsel’s
objection as to five of the post-mortem photographs upon finding their probative value was not
substantially outweighed by their potential for unfair prejudice. (R. p. 62; pp. 73-75).
Furthermore, the trial judge determined Victim’s condition appeared to be the same in both the
earlier post-mortem photographs and the photographs taken several hours later at the time of the
autopsy. (R.p. 44; p. 73).

Thereafter, as trial proceeded forward, Reed testified about his response to Victim’s death
and his observations of Victim’s alarming condition when he arrived at Appellant’s home while
noting Victim’s concerning features were readily apparent, and one of the photographs taken of
Victim's body — State’s Exhibit # 9 — was admitted into evidence over defense counsel’s
objection after Reed confirmed it accurately reflected Victim’s condition at the time he placed
her into his ambulance. (R. pp. 102-103). Likewise, Detective Gooding testified about the

details of his investigation into Victim’s death, and he recounted his observations of Victim’s
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shocking condition when he saw her in the emergency room at the Lexington Medical Center.®
(R. pp. 142-238). Additionally, Becky Kelly, one of Appe]lént’s neighbors, noted Appellant was
home every day between June and September of 2013 after he got off work, and Brenda McLain,
an accountant and bookkeeper at Appellant’s place of employment, confirmed Appellant
typically got off work around 2:30 p.m., did not ordinarily work on wceken&s, and last got off
work at 2:31 p.m. on August 30, 2013, prior to Victim’s death several days later, (R. p. 131; p.
135; pp. 239-250).

As the trial continued forward, defense counsel asserted a “juror with . , . shoulder length
blond hair” was “crying” and “had visible tears” when State’s Exhibit # 9 was published to the
jury, and the trial judge noted defense counsel’s assertion forlthe record. (R. pp. 270-271).
Following that occurrence, Mary Kayse, a pediatric nurse practitioner who saw Victim for
wellness checks after her birth, testified about her interactions with Victim and her family. (R.
pp. 283-286). During her testimony, Kayse recounted she weighed Victim, who was born in July
of 2012, several times between August and November of 2012 and Victim’s weight gain was
concerning at that time. (R. pp. 286-289). In response, Kayse indicated she spoke to Roach,
personally fed Victim, who “greedily” drank two ounces of formula, and recommended Roach
increase Victim’s calorie intake. (R. pp. 289-293). After that, Kayse stated Appellant and Roach
brought Victim back for one more appointment on November 12, 2012, she weighed Victim and
discovered Victim had gained eight ounces in three days, and then Appellant and Roach left with
Victim before the appointment could be conducted. (R. pp. 267-298).

In addition to that testimony, Dr. Welsh testified about Victim’s cause of death along

with his observations during Victim's autopsy, which he found to be “striking,” and several more

® During his testimony, Detective Gooding noted the only change in Victim’s appearance between when he saw her
in the emergency room and saw her at the time of the autopsy was the medical equipment used in the efforts made to
save her life had been removed by the time of the autopsy. (R, p. 187).
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photographs of Victim’s condition after her death — State’s Exhibits # 3, # 11, # 12, and # 13 -
were admittgd into evidence.” (R. pp. 356-383). Regarding Victim’s cause of death, Dr. Welsh
explained she died of lethal neglect while noting her death was not caused by drug interaction or
a heart condition.® ' (R. p. 375; p. 377, pp. 381-382). He further stated Victim’s life could
have been saved if she had received medical attention when her symptoms were readily apparent.
(R. p. 376). Likewise, Dr. Susan Luberoff, a child abuse pediatrician and expert in forensic
pediatrics, testified about her evaluation of the medical records, autopsy findings, photographs,
and data related to Victim’s death. (R. pp. 396-402). During her testimony, Dr. Luberoff noted
Victim was “profoundly emaciated” in a “striking” and “startling” fashion and referred to the
various photographs taken after Victim’s death to explain the significance of the features
depicted in those photographs.'? (R. pp. 409-414). In order for Victim to have reached the
condition she was in, Dr. Luberoff stated she would have had to have been starved for a period of
months.”® (R. p. 414). Dr. Luberoff further noted the physical features of Victim’s chronic

starvation, which were depicted in the photographs admitted into evidence, would have been

% When those photographs were offered into evidence, defense counsel did not object to the admission of State’s
Exhibit # 3 but objected to the admission of the other three photographs. (R. p, 370).

12 Although drug interaction was ruled out as a cause of Victim’s death, three different antidepressants were
determined to have been present in Victim’s body at the time of her death, and those drugs had been ingested within
the last twelve hours of her life. (R. pp. 344-345; pp. 38i-382).

! Earlier during her opening statement, defense counsel had called the jury’s attention to the fact Victim had been
diagnosed with a heart condition. (R. p. 101). However, Victim’s heart condition had healed by the time of her

death, (R.pp. 295-296; p. 377; pp. 401-403).

* During her testimony, Dr. Luberoff referred to State's Exhibit #2 without objection despite the fact that
photograph does not appear to have been admitted into evidence during trial. (R. pp. 413-414).

B gpecifically, Dr. Luberoff indicated Victim could have reached the degree of starvation she was experiencing in as
little as two months. (R. p. 421).

10
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readily apparent to any reasonable caregiver along with a loss of motor skills and strength, which
Victim would have been exhibiting in the last days or weeks of her life.!* (R. pp. 416-418).
Following the presentation of that testimony, the State rested, and Appellant elected to
testify in his own defense.'® (R. p. 513). During his testimony, Appellant stated Roach, whom
he began living with in 2005, became pregnant with Victim during the course of their
relationship, and he claimed Roach wanted to have an abortion when they discovered Victim had
“problems.” (R. pp. 518-521). However, Appellant stated Victim was born anyway and was
hospitalized for approximately one month afterwards, and he claimed he visited her in the
hospital daily during that time period and was taught to feed her by her doctors. (R. pp. 521-
522). Additionally, Appellant stated Victim was small after she was born and claimed he was
concerned by her lack of weight gain during her lifetime. (R. p. 523). However, Appellant
insisted it was Roach’s role to take care of Victim while claiming he held Victim every time he
saw her up until her death, changed her diapers on some occasions, played with her, and was
never not allowed to see her, (R. pp. 527-528). Appellant further and inconsistently claimed
Roach, whom he stated was sick and sleeping on a couch at the time, would not let him see
Victim on the weekend of Victim’s death while insisting he last saw Victim three days before her

death at a time when she was clothed. (R. pp. 532-535; p. 537). When he saw her at that time,

% During Dr. Luberoff's testimony, the solicitor introduced & photograph — State’s Exhibit # 73 — depicting Victim
at an earlier point in her life before she was chronically starved, and that photograph allowed the jury to observe the
changes in Victim’s appearance that were depicted in the other photographs discussed by Dr. Luberoff after Victim
had been chronically starved by her parents. (R. pp. 414-416; p. 433).

% In addition to Appellant’s testimony, defense counsel offered the testimony of several different witnesses in
Appellant’s defense. (R. p. 456; p. 465; p. 470; p. 480; p. 488; p. 508). Through those witnesses, it was established
Appellant was a “[v]ery good worker” at his job, Appellant understood English, e volunteer for a mentor program
made several in-home visits between January and May of 2013 due to & report of neglect involving Appellant’s son,
and Roach had previously claimed to be Victim’s primary caregiver while also falsely claiming she was so because
Appellant lived outside of the area. (R. p. 457; p. 466; pp. 472-474; pp. 476-678; p. 485). Furthermore, through
those witnesses, it was established & computer recovered from Appellant’s home contained nearly a thousand
pictures on it, including pictures of Appellant and Victim. (R. pp. 500-501). However, it was further established the
computer contained no pictures of Victim taken after April 0of2013. (R. p. 501).

11



767

Appellant claimed Victim did not look sick. (R. p. 534). Furthermore, as his testimony
continued, Appellant acknowledged he was capable of feeding Victim but insisted it was not his
responsibility or job to feed Victim. (R. pp. 539-542). Instead, he explained that responsibility
fell to Roach, whom he characterized as “crazy.” (R. p. 541; p. 553). Appellant further
conceded he was off every weekend during August of 2013 at the time when Victim was starving
to death. (R. pp. 539-542).

After Appellant concluded his testimony, the defense rested, and defense counsel
renewed her objection to the admission of the photographs that had been admitted during trial
while noting jurors allegedly reacted to them. (R. p. 557; pp. 563-564). Thereafter, the parties
presented their closing arguments to the jury, and the trial judge instructed the jury on the
applicable law. (R. pp. 567-605). As part of his jury instructions, the trial judge explained to the
jurors their verdict could not be based on “sympathy, compassion, prejudice, or emotion or some
other consideration that’s not found in the evidence.” (R. p. 603). Subsequently, at the
conclusion of trial, the jury convicted Appellant as indicted. (R. p. 608). Following the verdict,

the trial judge sentenced Appellant to life imprisonment without the possibility of parole. (R. p.

627).

12
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ARGUMENT

The trial judge did not abuse his broad discretion by admitting a limited number of
photographs depicting the thirteen-month-old victim’s profoundly emaciated condition at
the time of her death because those photographs were highly probative towards
establishing the victim was fatally deprived of food and health care by her parents, which
had to be established in order to prove Appellant’s guilt for the elements of homicide by
child abuse, and their high probative value greatly outweighed any potential undue
prejudice that could have resulted from their admission.

Appellant contends that the trial judge abused his broad discretion over evidentiary
matters by admitting a number of photographs depicting Victim’s condition at the time of her
death. In support of that contention, Appellant maintains the photographs’ “overwhelming”
potential for undue prejudice substantially outweighed their undisputed probative value in light
of their graphic nature. To the contrary, the photographs depicting Victim’s starved and
emaciated condition were critical towards establishing her death resulted from chronic neglect,
which the State was required to establish in order to prove Appellant was guilty of the charged
offense of homicide by child abuse beyond a reasonable doubt. Moreover, although undeniably
graphic and disturbing, those photographs were 1ot so gruesome, gory, or extreme that their
potential for undue prejudice substantially outweighed their exceedingly high probative value
under the circumstances of Appellant’s case. As a result, the trial judge did not abuse his broad
discretion by admitting the photographic evidence during trial. Appellant's conviction should be
affirmed.

STANDARD OF REVIEW

In criminal cases, appellate courts sit to review errors of law only. State v. Baccus, 367

S.C. 41, 48, 625 S.E.2d 216, 220 (2006). Trial judges have considerable discretion in ruling on

the admission or exclusion of evidence, and an appellate court will not reverse a trial judge’s

ruling on evidentiary matters absent a clear abuse of that discretion resulting in prejudice to the

13



defendant. State v. Gaster, 349 S.C. 545, 557, 564 S.E.2d 87, 93 (2002), see State v. Torres, 390

S.C. 618, 625, 703 S.E.2d 226, 230 (2010) (“The appellate court reviews a trial judge’s ruling on

admissibility of evidence pursuant to an abuse of discretion standard and gives great deference to’

the trial court.”); State v. Kelley, 319 8.C, 173, 176, 460 S.E.2d 368, 370 (1995) (“A trial judge
has considerable latitude in ruling on the admissibility of evidence and his rulings will not be

disturbed absent a showing of probable prejudice.”); see also State v. Bixby, 388 S.C. 528, 556,

698 S.E.2d 572, 587 (2010) (“[D]eference is due to the trial court’s admission of the evidence.”).
Significantly, “[a]n abuse of discretion occurs when the conclusions of the trial court either lack
evidentiary support or are controlled by an error of law.” State v. McDonald, 343 S.C, 319, 325,
540 S.E.2d 464, 467 (2000).
ANALYSIS

All relevant evidence is admissible, and only relevant evidence should be admitted at
trial. State v. Douglas, 369 S.C. 424, 430, 632 S.E.2d 845, 848 (2006); se¢ Rule 402, SCRE
(“All relevant evidence is admissible, except as otherwise provided by the Constitution of the
United States, the Constitution of the State of South Carolina, statutes, these rules, or by other
rules promulgated by the Supreme Court of South Carolina. Evidence which is not relevant is
not admissible.”). “Evidence is relevant if it tends to establish or make more or less probable

some matter in issue upon which it directly or indirectly bears.” State v. Alexander, 303 S.C.

377, 380, 401 S.E.2d 146, 148 (1991); see Rule 401, SCRE (“ ‘Relevant evidence’ means
| evidence having any tendency to make the existence of any fact that is of consequence to the

determination of the action more probable or less probable than it would be without the

evidence.’ ).
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However, even if relevant, evidence must be excluded from trial if its probative value is

substantially outweighed by the danger of unfair prejudice. State v. Wiles, 383 S.C. 151, 158,

679 S.E.2d 172, 176 (2009); see Rule 403, SCRE (“Although relevant, evidence may be
excluded if its probative value is substantially outweighed by the danger of unfair prejudice,
confusion of the issues, or misleading the jury, or by considerations of undue delay, waste of
time, or needless presentation of cumulative evidence.”). The determination of the probative
value of evidence relative to its potential prejudicial effect must be based on the entire record and
the result generally hinges on the facts of each particular case. State v. Gillian, 373 8.C. 601,
609, 646 S.E.2d 872, 876 (2007).

Probative value is the measure of the importance of a piece of evidence’s tendency to
prove or disprove some fact or issue relevant to the outcome of a case. State v. Collins, 398 8.C.
197, 202, 727 S.E.2d 751, 754 (Ct. App. 2012), rev’d on other grounds, 409 S.C. 524, 763
8.E.2d 22 (2014). Meanwhile, unfair prejudice means an undue tendency to suggest a decision
on an improper basis. State v. Dickerson, 341 8.C, 391, 400, 535 S.E.2d 119, 123 (2000); see

Old Chief v. United States, 519 U.S, 172, 181 (1997) (“The term ‘unfair prejudice,’ asto a

criminal defer;dant, speaks to the capacity of some concededly relevant evidence to lure the
factfinder into declaring guilt on a ground different from proof specific to the offense charged.”).
However, unfair prejudice does not mean damage to a defendant’s case that results from the
legitimate probative force of a piece of evidence. State v, Gilchrist, 329 8.C. 621, 630, 496
S.E.2d 424, 429 (Ct. App. 1998). That is true because all evidence introduced by the State in a

criminal trial is meant to be prejudicial to the defendant, and it is only unfair prejudice that must

be avoided. 1d.

15



When ruling on the comparative probative value and potential prejudicial effect of
evidence, trial judges have “particularly wide discretion[.]” Collins, 398 S.C. at 209, 727 S.E.2d
at 757, As aresult, a trial judge’s ruling on such a matter should be afforded great deference on
appeal and should only be reversed in exceptional circumstances, State v, Lyles, 379 8.C. 328,
339-340, 665 S.E.2d 201, 207 (Ct. App. 2008). Importantly, “[a] trial judge’s balancing decision
under Rule 403 should not be reversed simply because an appellate court believes it would have
decided the matter otherwise because of a differing view of the highly subjective factors of the
probative value or the prejudice presented by the evidence.” State v. Hamilton, 344 S.C. 344,

358, 543 S.E.2d 586, 593-594 (Ct. App. 2001}, overruled on other grounds by State v. Gentry,
363 S.C. 93, 610 S.E.2d 494 (2005). “If judicial self-restraint is ever desirable, it is when a Rule

403 analysis of a trial court is reviewed by an appellate tribunal,” Id. at 358, 543 S.E.2d at 594,
In the case sub judice, the trial judge did not abuse his broad discretion by admitting a
limited number of photographs depicting Victim’s physical condition at the time of her death.
That is true because, although unquestionably unpleasant and disturbing, the photographs of
Victim’s body were exceptionally probative in Appellant’s case as they bluntly established
Victim was fatally deprivecgl of food and health care, which was a fact the State was required to
establish beyond a reasonable douBt in order to prove Appellant was guilty of homicide by child
abuse by not providing Victim, his thirteen-month-old biological daughter who resided in the his
home, with the basic necessities she needed to survive in a manner evidencing an extreme
indifference towards human life. See S.C. Code Ann. § 16-3-85(B}(2)(b} (explaining harm to a
child’s health or welfare for purposes of the offense of homicide by child abuse occurs when a
person “fails to supply the child with adequate food, clothing, shelter, or health care, and the

failure to do so causes a physical injury or condition resulting in death™); see also State v.
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Martucci, 380 S.C. 232, 250, 669 S.E.2d 598, 608 (Ct. App. 2008) (“The photographs were
relevant to prove Child was abused, that the abuse was the cause of his death, and that thc abuse
manifested an extreme indifference to human life, ali of which support the charge of homicide by |
child abuse.”); cf, State v. Dial, 405 S.C. 247, 261, 746 S.E.2d 495, 502 (Ct. App. 2013) (“We
find the [autopsy] photographs were highly pr(;bative to the issues of whether Victim was abused
and whether the abuse was the cause of his death, which are integral elements to the charge of
homicide by child abuse.” {citation omitted)), cert. dimissed as improvidently granted, 412 S.C.
121, 770 S.E.2d 767 (2015). Additionaliy, the photographs of Victim’s condition served to
corroborate the testimony of the different witnesses and experts who testified during Appellant’s
trial in regard to Victim’s cause of death, and they visually conveyed the severity of the neglect
inflicted upon Victim while allowing the experts to identify to the jury with support the various
symptoms of chronic starvation that Victim was exhibiting at the time of her death. 16 See State
v. Jarrell, 350 S.C. 90, 106-107, 564 $.E.2d 362, 371 (Ct. App. 2002) (finding the trial judge did
not abuse his discretion by admitting autopsy photographs depicting the ten-month-old victim’s
body because, even though the photographs were “graphic,” they corroborated testimony
presented during trial by depicting the victim’s readily-apparent injuries and by showing the

victim’s condition); see also State v. Holder, 382 S.C. 278, 291, 676 S.E.2d 690, 697 (2009)

(“There photographs demonstrate that the damage to the child would have been difficult to

ignore.”); State v. Nance, 320 S.C. 501, 508, 466 S.E.2d 349, 353 (1996) (“The relevancy,
materiality, and admissibility of photographs as evidence are matters left to the sound discretion

of the trial court. If the offered photograph serves to corroborate testimony, it is not an abuse of

1 Specifically, Dr. Luberoff went through each of the photographs that depicted Victim's condition at the time of
her death and explained the significance of the different physical characteristics shown in those photographs, which
included Victim's wrinkled skin, protruding ribs, loss of fatty tissue, protruding hip bones, protruding scapulas,
protruding spine, and pressure sores, while noting those physical characteristics would have required months of
starvation in order 1o be present. (R. pp. 412-414),

17
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discretion to admit it.”); see generally State v. Allen, 839 P.2d 291, 302 (Utah 1992)

(“Photographs of victims are always sobering and graphic, and indeed, they fit within the adage
‘a picture speaks a thousand words.” ). Moreover, the photographs — although disturbing based
on the fact they depicted the body of a thirteen-month-old child who had been starved to death ~
simply accurately showed the Victim’s emaciated features prior to the beginning of the autopsy
and were not so extreme, unusually gruesome, or gory that they would have been inflammatory
in a sense that went beyond the natural inflammation attendant to post-mortem photographs of a
young child who died as a result of parental neglect. See State v. Lopez, 174 Ariz. 131, 139, 847
P.2d 1078, 1086 (Ariz. 1992) (“We do not find the photographs to be inflammatory beyond
whatever natural inflammatjon is attendant to autopsy photographs of a one-year-old child, One
photograph shows Anthony’s body attached to resuscitation equipment. The others show the
bruising on Anthony’s body. Such photographs cannot be deemed sufficiently gruesome to
inflame the jurors because ‘the crime. committed was so atrocious that photographs could add
little to the repugnance felt by anyone who heard the testimony.’ ” (citation omitted)); see also
Torres, 390 S.C. at 624, 703 S.E.2d at 229 (“While the admitted photographs graphically depict
the injuries of the victim, this was a particularly horrific crime, and the admission of the
photographs did not unduly prejudice the jury.”); Holder, 382 S.C. at 291, 676 S.E.2d at 697
(“Although the photographs were graphic, the facts in the case were graphic, and there is no
suggestion that their admission had an undue tendency to suggest a decision on an improper
basis. We hold the trial court properly exercised its discretion in admitting the autopsy
photographs in this case.”); cf, State v. Gray, 408 S.C. 601, 609, 759 S.E.2d 160, 164 (Ct. App.
2014) (“It was important for the jury to see the nature and location of these injuries in order to

understand the witnesses® testimony about the fights and the pathologists® testimony about the
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injuries. The eight photographs contain no blood or gory anatomical details, and thus pose little,
if any, danger of unfair prejudice. ... {I]t was clearly within the trial court’s discretion to admit
them.”). Accordingly, even though the photographs were unpleasant and disturbing, their
potential for undue prejudice did not substantially outweigh their probative value, and the tri'al
judge committed no error by exercising his discretion and admitting into evidence a limited
number of the over one-hundred photographs taken of the Victim’s body after her death. See
State v. Todd, 290 S.C. 212, 214, 349 S.E.2d 339, 340 (1986) (recognizing determinations in
regard to the relevancy and materiality of photographic evidence are generally left to the sound

discretion of a trial judge); see also Jarrell, 350 S.C. at 106, 564 S.E.2d at 106 (“We find the trial

court’s exclusion of photographs demonstrates it exercised its discretion.”),

In arguing the trial judge erred in admitting the photographs, Appellant focuses on Judge
Maddox’s purported remarks made during Roach’s guilty plea hearing while contending there
was no way the jurors who decided his case could have remained fair and impartial after viewing
the photographs if an experienced trial judge like Judge Maddox could not. Importantly though,
no evidence of any kind was presented during Appellant’s trial to support a conclusion Judge
Maddox made any such remarks in regard to the photographic evidence. See McManus v. Bank
of Greenwood, 171 S.C. 84, 89, 171 S.E. 473, 475 (1933} (“This Court has repeétedly held that
statements of fact appearing only in argument of counsel will not be considered.”); cf. Beaufort
Realty Co.. Inc. v. Beaufort County, 346 S.C. 298, 302, 551 S.E.2d 588, 590 (Ct. App. 2001)
(“Although the League’s attorney argued that there was an injury in fact, arguments of counsel

are not evidence.” (emphasis added)); Gilmore v. Ivey, 290 S.C. 53, 58, 348 S.E.2d 180, 184

(Ct. App. 1986) (instructing the circuit court judge properly rejected claims made by counsel that

were not supported by evidence appearing in the record). Instead, after orally raising an
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assertion about Judge Maddox’s purported remarks during trial, defense counse] expressly
abandoned her éttempt to present evidence of those purported remarks when the trial judge
questioned her about their relevancy, and, therefore, no actual evidence was ever introduced to
the trial judge to establish what Judge Maddox did or did not say about the post-mortem
photographs of Victim. As a result, Judge Maddox’s purported remarks cannot properly be
considered on appeal when evaluating the trial judge’s discretionary ruling on the admissibility
of the photographic evidence. See State v. Mitchell, 330 S.C. 189, 195, 498 S.E.2d 642, 645
(1998) (instructing an appellant cannot complain on appeal about a particular ruling if the
appellant acquiesces to that ruling during trial); Ex parte McMillan, 319 S.C. 331, 335, 461
S.E.2d 43, 45 (1995) (finding a party cannot acquiesce to a ruling on an issue during trial and
then complain of an error with the issue on appeal). Moreover though, even assuming Judge
Maddox actually stated he could not remain fair and impartial after viewing the photographs that
were taken of Victim in Appellant’s case, his remarks in that regard are entirely irrelevant to
Appellant’s appeal as it is unclear from the record which of the over one-hundred photographs
taken of Victim following her death were viewed by Judge Maddox coupled with the fact the
trial judge did not believe the photographs admitted during Appellant’s trial were unduly
prejudicial after personally conducting his own review of that evidence. Thus, Judge Maddox’s
remarks do not support a conclusion the trial judge abused his broad discretion in admitting a
limited number of photographs that visually demonstrated to the jury Victim’s death was the
result of chronic starvation, which was a fact critical towards establishing Appellant’s guilt for
the indicted offense.

Beyond focusing on Judge Maddox’s purported remarks, Appellant admits the

photographs depicting Victim’s condition were probative to the issues involved in his case but
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appears to maintain their probative value was outweighed by their potential for undue prejudice
in light of the fact the witnesses for the prosecution testified about Victim®s readily apparent and
starved condition. Importantly though, the photographs of Victim’s body depicted the symptoms
of chronic starvation and neglect, which was the cause of her death, in a way words simply could
not while visually establishing Victim’s horrific condition would have been readily apparent to
any person who came into contact with her during the weeks and months in which she was
wasting away and dying. See Commonwealth v. Pestinikas, 421 Pa. Super. 371, 385-386, 617
A.2d 1339, 1346-1347 (Pa. Super. Ct. 1992) (“The photograph in question showed what
happened to the decedent and, therefore, served as an aid to the jury in understanding the crime
committed. ... Although medical testimony was presented at trial, the degree of starvation and
the readily observable severity of emaciation could only be demonstrated to the jury by the use
of the photograph in question. The availability of alternate evidence of a verbal nature does not
obviate the admissibility of the photographs.”). Likewise, the photographs were critical towards
refuting Appellant’s claim he was unaware of Victim’s appalling condition at the time she died,
which, significantly, the State would have been required to refute solely with its witnesses’

testimony offered up against Appellant’s testimony absent the photographic evidence. See State

v. Stephens, 398 S.C. 314, 321, 728 S.E.2d 68, 72 (Ct. App. 2012) (“Throughout the trial,
Stephens consistently attacked the reliability of Bates’s identification of him in the lineup. By
doing so, he made the photographic lineup far more important than it might otherwise have been,
thereby increasing its probative value. Only by viewing the actual lineup could the jury
determine for itself whether the allegedly poor picture quality or the six-photograph format likely
influence Bates’s identification.”); cf. People v. Dickerson, 42 A.D.3d 228, 237, 837N.Y.S.2d

101, 108 (N.Y. App. Div. 2007) (“In the instant case, the defendant claimed that he thought that

21



777

Nadine was thin and wiry, but in no danger of starvation. Thus, the autopsy photos were relevant
to the disputed issue of Nadine’s condition both at her death and prior thereto, as well as clearly
probative of defendant’s awareness of the grave risk her condition presented. The photos served
to corroborate and illuminate the testimony of the medical examiner. The photo of Nadine’s
vagina and rectal area highlighted the absolute wasting of fatty tissue and muscles and illustrated
the medical examiner’s finding of the ravaging toll that terminal starvation had taken on her
body.”). Accordingly, the photographic evidence possessed enhanced probative value in light of
the defense Appellant attempted to present during his trial, and its high probative value was not
substantially outweighed by its potential for undue prejudice due simply to the fact the

photographs would be considered disturbing and unpleasant to a normal person. See Martucci

380 S.C. at 250, 669 S.E.2d at 607 (*A trial judge is not required to exclude relevant evidence

merely because it is unpleasant or offensive.”); see also Old Chief, 519 U.S. at 183, n. 7 (*On

appellate review of a Rule 403 decision, a defendant must establish abuse of discretion, a
standard that is not satisfied by a mere showing of some alternative means of proof that the
prosecution in its broad discretion chose not to rely upon.”).

Finally, Appellant appears to suggest the short length of the jury’s deliberations coupled
with the fact one of the jurors was reported to hav.e cried after seeing a photograph depicting
Victim’s condition demonstrated the photographs overwhelmed the jury’s ability to rationally
decide his case. Importantly though, the fact the jury deliberated for a short period of time in
Appellant’s case in no way demonstrated the jury reached a decision on an improper basis in
light of the fact there is no set amount of time in which a jury must deliberate, and no evidence

| exists to suggest the brief nature of the jury’s deliberations resulted from anything more than the

strength of the State’s case against Appellant. See State v. Dewitt, 254 S.C. 527, 534, 176
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S.E.2d 143, 147 (1970) (“There is no prescribed length of time for a jury to reach a verdict.

Such must of necéssity be left to the judgment of the jury. Something more must appear,
therefore, to warrant interference with a jury’s verdict than the mere brevity of their
delil;erations. We find nothing in the record to indicate that the verdict in this case was the result

of bias or prejudice.” (citation omitted)); see also State v. Chandler, 126 8.C. 149, 154, 119 S.E.

774, 776 (1923) (“We are emphatically of the opinion that the defendant had a fair and impartial
trial before a humane, just, learned, and upright Judge, and a fair and impartial jury, and we see
no reason why we should grant a new trial. Even if the jury did not take more than 19 minutes to
arrive at a verdict, the record discloses a case of murder, unless the defendant was insane, and the
jury by their verdict found that it was more a case of satanity, and it was not a case of insanity.”).
Similarly, the fact a single juror was alleged to have become tearful in response to seeing a
photograph of Victim’s condition in no way suggested that juror — or any of the other jurors -
was incapable of fairly and rationally deciding Appellant’s case based on the evidence presented,
and a tearful or emotional response to what occurred to the minor victim in Appellant’s case was

in no way an inappropriate or unexpected reaction under the circumstances. See¢ State v. Brown

546 So. 2d 1265, 1270-1271 (La. Ct. App. 1989) (holding the trial judge’s properly denied
Brown's mistrial motion that was made after one of the jurors began to cry in response to the
victim’s testimony about what had occurred and noting “[i]t is not uncommon for jurors to react

to emotional testimony™); see also Bass v. State, 35 So. 3d 43, 44 (Fla. Dist. Ct. App. 2010)

(“[J]urors are human beings and, therefore, subject to a range of emotions, especially in difficult
cases.”); Commonwealth v. Kater, 432 Mass. 404, 423, 734 N.E.2d 1164, 1181 (Mass. 2000)
(finding no error on the part of the trial judge, who refused to grant a mistrial when jurors began

crying in response to the solicitor’s closing argument and explained “a certain level of emotion
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on the part of the jurors could be expected from [a kidnapping and murder] trial [involving a

juvenile victim]”); State v. Grice, 109 N.J. 379, 386, 537 A.2d 683, 687 (N.J. 1988) (finding no

reversible error in “the failure of the trial court to examine or excuse a juror who was observed
crying during the victim’s testimony™); cf, United States v. Gumbs, 562 F. App’x 110, 115-116
(3rd Cir. 2014) (recognizing emotional reactions provoked from jurors by graphic images do not
necessarily render those jurors unfair or impartial and finding no error on the part of the district
court judge in refusing to remove a juror who cried while viewing a video of Gumbs engaged in
sexual activity with the eight-year-old victim). Moreover, prior to the jurors beginning their
deliberations in Appellant’s case, the trial judge instructed them they were not permitted to reach
a verdict based on sympathy, compassion, prejudice, or emotion, which helped ensure the jurors
were not improperly impacted by the photographs of Victim following her untimely death. See
Fove v. State, 335 S.C. 586, 590, n. 1, 518 S.E.2d 265, 267 (1999) (“The jury was instructed to
determine petitioner’s guilt based only on the evidence presented in the trial. A jury is presumed
to follow instructions, Therefore, without some showing the jurors disregarded these

instructions, this Court declines to presume prejudice.” {citations omitted)); State v. Grovenstein

335 S.C. 347, 353,517 S.E.2d 216, 219 (1999) (“[J]urors are presumed to follow the law as
instructed to them.”); cf. State v. Arther, 290 S.C. 291, 295, 350 S.E.2d 187, 189 (1986) (“The
trial judge did charge the jury not to consider anything heard outside the courtroom. This charge
was adequate under the circumstances to ensure the jury would render a verdict based upon the
evidence presented.”), Therefore, the admission of the challenged photographs in Appellant’s
 case did not render the jury unfair or impartial in any way.

In conclusion, the photographs depicting Victim’s emaciated and starved body at the time

of her death were highly probative of and critical towards establishing Appellant’s guilt for the

24



780

charged offense of homicide by child abuse, and any potential for undue prejudice they could
have had based on their disturbing and unpleasant nature did not substantially outweigh their
high probative value. See S.C. Code Ann. § 16-3-85(A)(1) (instructing a person is guilty of
homicide by child abuse if that person “causes the death of a child under the age of eleven while
committing child abuse or neglect, and the death occurs under circumstances manifesting an
exireme indifference to human life); see also Nichols v. State, 267 Ala, 217, 224, 100 So. 2d
750, 756 (Ala. 1958) (* ‘Courts and juries cannot be too squeamish about looking at unpleasant
things, objects or circumstances in proceedings to enforce the law and especially if truth is on
trial. The mere fact that an item of evidence is gruesome or revolting, if it sheds light on,
stre;ngthens or gives character to other evidence sustaining the issues in the case, should not
exclude it.” ” (citation omitted)). Under those circumstances, the trial judge did not abuse his
t;road discretion by admitting a limited number of those photographs during Appellant’s trial,
and no exceptional circumstances exist that would warrant a reversal of that discretionary
decision on appeal.'” See State v. Collins, 409 S.C. 524, 535, 763 S.E.2d 22, 28 (2014) (“Courts

must often grapple with disturbing and unpleasant cases, but that does not justify preventing

*7 significantly, even assuming the trial judge somehow erred by admitted the photographs depicting Victim’s
condition at the time of her death, any error resulting from the admission of those photographs was nonetheless
entirely harmless because, even without consideration of the photographic evidence, the other evidence of
Appellant’s guilt presented during trial, which included Appellant’s own testimony indicating it was not his
responsibility to feed his thirteen-month-old daughter, Appellant’s claim he saw Victim within three days of her
death and did not believe she looked sick at that time, testimony from multiple witnesses who saw Victim shortly
after her death indicating her starved condition was readily apparent, and testimony establishing it would have taken
Victim at least two months to starve to death, conclusively established Appellant’s guilt such that no rational juror
could have reached any other verdict aside from guilty. See State v. Bryant, 369 S.C. 511, 518, 633 8.E.2d 152, 156
(2006) (“[Alppellate courts will not set aside convictions due to insubstantial errors not affecting the result.”); State
y. Bailey, 298 5.C. 1, 5, 377 5.E.2d 581, 584 (1989) (“When guilt has been conclusively proven by competent
evidence such that no other rational conclusion can be reached, the Court should not set aside a conviction because
of insubstantial errors not affecting the result.”); see also Collins, 409 8.C. at 538-539, 763 S.E.2d at 29-30
(concluding any error in the admission of the photographic evidence in Collins’s case was entirely harmless in light
of the fact the other evidence presented during trial was such that no jury could rationally conclude anything other
than Collins was criminally negligent in his victim's death); cf, State v, Jenkins, 412 8.C. 643, 652, 773 8.E2d 906,
910 (2015) (“Notwithstanding the DNA evidence, there was abundant, independent evidence in the record from
which the jury could have found [Jenkins] guilty.”).
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essential evidence from being considered by the jury, which is charged with the solemn duty of
acting as the fact-finder.”); see also State v. Williams, 405 S.C. 263, 281, 747 S.E.2d 194, 203
(Ct. App. 2013) (recognizing decisions regarding the comparative probative value and
prejudicial effect of graphic photographs should only be reversed on appeal in “exceptional
circumstances™); cf. Dial, 405 S.C. at 259-260, 746 S.E.2d at 501 (finding the trial jt-Jdge did not
abuse his discretion by admitting photographs from the five-month-old victim’s autopsy that
depicted the victim’s exposed brain and scalp in a homicide by child abuse case despite the fact

the photographs were “shocking and gross™). Appellant’s conviction should be affirmed.
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CONCLUSION
For all the foregoing reasons, it is respectfully submitted that the judgment and
conviction of the lower.court be affirmed.
‘Respectfully submitted,
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PER CURIAM: Appellant Filiberto Garcia Campos appeals his conwctlon for
homicide by child abuse, arguing the trial court erred by adn 1tt1ng certain autopsy
photographs of the victim (Victim) in violation of Rule 403,
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claims the probative value of the photographs was substantially outweighed by the
danger of unfair prejudice. We affirm.

We find the trial court did not abuse its discretion by admitting the photographs
because the probative value was not substantially outweighed by the danger of
unfair prejudice. See Rule 403, SCRE ("Although relevant, evidence may be
excluded if its probative value is substantially outweighed by the danger of unfair
prejudice . . . ."); State v. Gray, 408 S.C. 601, 608, 759 S.E.2d 160, 164 (Ct. App.
2014) ("The admission of evidence is within the [trial] court's discretion and will
not be reversed on appeal absent an abuse of that discretion. A trial court has
particularly wide discretion in ruling on Rule 403 objections." (citations omitted));

 Statev: Lyles, 379 $.C. 328;339, 665 S.E.2d 201, 207 (Ct: App: 2008) ("A trial - -

[court]'s balancing decision under Rule 403 should not be reversed simply because
an appellate court believes it would have decided the matter otherwise [due to] a
differing view of the highly subjective factors of the probative value or the
prejudice presented by the evidence." (citing United States v. Long, 574 F.2d 761,
767 (3d Cir. 1978))); Gray, 408 S.C. at 60809, 759 S.E.2d at 164 ("In
exercising its discretion on a Rule 403 objection to the admissibility of autopsy
photographs, the trial court ‘'must balance the [unfair prejudice] of graphic photos
against their probative value." (quoting Stare v. Dial, 405 S.C. 247, 260, 746
S.E.2d 495,.502 (Ct. App. 2013))); Dial, 405 S.C. at 260, 746 S.E.2d at 502
(explaining a trial court "is not required to exclude relevant evidence merely
because it is unpleasant or offensive"),

" The probative value of the photographs in this case was high because they disputed

Appellant's defenses, were important for the State to establish multiple elements of
the charged crime, and corroborated the testimony of several witnesses. During
trial, Appellant attempted to create reasonable doubt by suggesting Victim died
from a drug overdose, perpetrated by Tracey Roach,! rather than starvation.
Appellant also attempted to show Victim's weight loss was rapid and he did not
realize Victim was malnourished and in danger. The photographs showed Victim's
extremely emaciated condition and aided the jury in determining whether she died
from chronic starvation, as the State contended, or from a drug overdose, as
Appellant argued. Thus, they disputed Appellant's defense that Victim died from a
drug overdose. The photographs were also probative to dxspute Appellant's claim
he was unaware of Victim's condition. They allowed the jury to view Victim's
condmon near the time of death and determine whether Appellant's claim

- Roach was Vict Iﬁ's mother and prior to Appellant's trial, she pled guilty to

homi m}de byl ild abuse The plea court sentenced her to life imprisonment.




regarding his ignorance of her condition was truthful. Therefore, the photographs
were highly probative for disputing Appellant's defenses.

Also, as noted above, the photographs were highly probative for proving Victim's
cause of death, which was a material fact and element the State needed to prove.
See S.C. Code Ann. § 16-3-85(A)(1) (2015) (explaining the defendant's child abuse
or neglect must be the cause of the child's death to convict the defendant under
section 16-3-85). As a result, they helped the State meet its burden of proofon a
critical issue.

Further, the photographs were important for determining whether Victim's death
occurred under circumstances manifesting extreme indifference to human life,
which was a material fact and element of the charged crime. See id. (requiring the
State to show a victim's death occurred under circumstances manifesting an
extreme indifference to human life to convict a defendant for homicide by child
abuse). The photographs were strong evidence showing Victim's condition near
the time of death. Taking the photographs together with the expert testimony that
it would have taken weeks or months for Victim to get in such a condition, the
State provided strong evidence showing Victim's death occurred under
circumstances manifesting an extreme indifference to Victim's life. The
photographs were an important part of the State establishing this element of
homicide by child abuse. Thus, the photographs were highly probative on an issue
or material fact the State needed to prove. See Gray, 408 S.C. at 610, 759 S.E.2d
at 165 ("[A] court analyzing probative value considers the importance of the
evidence and the significance of the issues to which the evidence relates.”).

Finally, the photographs corroborated the testimony from several witnesses on
significant issues. See id. at 613, 759 S.E.2d at 16667 ("Photos that corroborate
important testimony on issues significant to the case may have very high probative
value . . .."). The experts testified Victim's cause of death was chronic starvation.
Also, several witnesses testified to Victim's extremely emaciated condition at the
time of death. These testimonies went to Victim's cause of death and whether her
death occurred under circumstances manifesting an extreme indifference to human
life, which were critical issues during trial as explained above. The photographs
corroborated these testimonies, Further, as discussed above, Appellant disputed
these critical issues, which increased the importance of corroboration via the
photographs. As a result, the photographs were highly probative for corroborating
testimony from several witnesses on issues of great importance. Accordingly, the
photographs were highly probative because they disputed Appellant's defenses,
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were important for the State to establish multiple elements of the charged crime,
and corroborated the testimony of several witnesses.

Next, we find the danger of unfair prejudice from the photographs in this case was
moderate because, although likely to arouse sympathy, they were not so gruesome
or disturbing that they had an undue tendency to lead to a decision on an improper
basis and the State introduced them in an objective manner through expert
witnesses, See Gray, 408 S.C. at 616, 759 S.E.2d at 168 ("Unfair prejudice does
not mean the damage to a defendant's case that results from the legitimate
probative force of the evidence; rather it refers to evidence which tends to suggest
decision on an improper basis." (quoting State v. Gilchrist, 329 S.C. 621, 630, 496
S.E.2d 424, 429 (Ct. App. 1998))).

The photographs were not so gruesome, disturbing, or shocking as to have more
than a moderate tendency to suggest a decision on an improper basis. See id. at
617, 759 S.E.2d at 169 (finding autopsy photographs showing the victim's scalp
folded from the back of his head over his face, revealing the surface of his skull,
and exposing the brain inside the skull posed a moderate danger of unfair
prejudice). We acknowledge the photographs had the capability to produce
sympathy for Victim and could pose a danger of unfair prejudice. However, as a
mitigating factor, we believe the State admitted most of the photographs in an
objective manner. The expert witnesses described the photographs from a medical
viewpoint and gave technical explanations of how they showed chronic starvation.
See id. (explaining "the objective manner in which [the expert] presented the
photographs mitigated" the tendency to suggest a decision on an improper basis).
Thus, the danger of unfair prejudice was moderate.

To the extent Appellant relies on the alleged comments by the plea court during
Roach's guilty plea, the issue is not properly before this Court. Appellant failed to
include the transcript of Roach's guilty plea during trial or on appeal. Thus, we
have no evidence of exactly what the plea court said, what photographs the plea
court viewed, or the context in which it viewed the photographs. See Beaufort
Realty Co. v. Beaufort Cty., 346 S.C. 298, 302, 551 S.E.2d 588, 590 (Ct. App.
2001) ("This [C]ourt has repeatedly held that statements of fact appearing only in
argument of counsel will not be considered.” (quoting McMarnus v. Bank of
Greenwood, 171 S5.C. 84, 89, 171 S.E. 473, 475 (1933))). Additionally, during the
motion in limine, Appellant withdrew his motion to add Roach's guilty plea
transcript to the record. See State v. Bryant, 372 S.C. 305, 315-16, 642 S.E.2d
582, 588 (2007) (finding appellants cannot argue an issue on appeal that they
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conceded during trial). As a result, any argument regarding the plea court's
statements is not properly before this Court.

Based on our findings that the probative value of the photographs was high and the
danger of unfair prejudice was moderate, we find the trial court was within its

discretion when deciding the probative value was not substantially outweighed by
the danger of unfair prejudice under Rule 403.

AFFIRMED.?

SHORT, THOMAS, and HILL, JJ., concur.
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? We.decide this case without oral argument pursuant to Rule 215, SCACR.
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STATE OF SOUTH CAROLINA )
. » . )] IN THE COURT OF COMMON PLEAS
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) APPLICATION FOR

)
‘State of South Carolina ) POST-CONVICTION RELIEF

)

)

)

.

INSTRUCTIONS ~ READ CAREFULLY

In order for this application to receive consideration by the Court, it shall be in writing. (legibly
handwtitten or typewritten), signed by the applicant and verified (notarized), and it shall set forth in
concise foro the answers to each applicable question. If necessary, applicent may furnish bis answer 16 a
particular question on the reverse side of the page or ort an additional. page. Applicant shall make clear to
which question any such coniinued answer refers.

Since every application muist be swom under oath, any false statement of a material fact therein
may serve as the basis of prosecution and conviction for perjury.  Applicants should, therefore, exercise

. care to assure that all ansyvers are true and correct,

1f the application is taken in forma paupers, it shsll include an affidavit (attached at the back of
the forn) setting fosth information which establishes that applicant will be unable to pay the foes eod
costs of the procesdings. 'When the application is completed, the original shall be mailed to the Clerk of
Court for the County in which the applicant was convicted,

1. Placé of detention Lee Correctional Institution

2. Name and location of Court which imposed sentence _ Court of General Sessiong,’

Lexington, South Carplina . 2=
\ - 6 '
3,  Neme(s) of co-defendant(s) (if any) T ¥
e = - |

=
i)
L
H
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, =l
4, The indictment number or numbers (if known) upon which and the offens i‘o_;_:?_gllnc_:hz .::'
o

sentence was impoged:
(@)  R014-65-32-1347
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The date upon which sentence was imposed and the terms of the sentence;
(a) June 5, 2015; Life without parole

(b) .

(© _

Check whether a finding of guilty was made:

()  efteraples of puilty N/A -

(b}  after aplea of not guilty __Yes
{c)  after aplea of nolo contendere __ N/4

Did you appeal from the judgment of convietjon or the imposition of sentence?
Yer '

If you answered “yes” to (7), list:
(a)  the nathe of each Court to which you appealed:
i South Carolina Court of Appeals

ii.
(b) the result in each such Court to which you appealed:
L. .

iii.
() the date of each such result:

i

.

iis \
(@  if known, citations of any written opinion or orders entered pursuant o stich

tesults:
i. N/A

it.

iif.

If you answered “no” to (7), state your reasons for not so appsaling:
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(©) —— -
10.  State concisely the grounds on-which you base your allegation that you are being held in

custody unlawfully:

(2) Applicant was denied the right to effective assistance of counsel.
—guaranfeed by the Bixth and houz:teenl:h Amendments to the United
&3 States €onstitution and

.

11.  State co(ncxscly and in the same order thc facts which support cach of the grounds set.out
. ) Supporting facts: Trial counsels performance during the trial

, in(10)  vag both unreasonable and prejudieigl. See Strickland v.

Washin n, 466 U.S. 668 (1984) Counsels acl:a or ormissions included but: are

Carolina Constitution—— duri.ng bis tri.al oA

not 1 é ry
mansla‘ggzter and acc1dent Counsels conduct was deficient because the Defendants.
testim 3 ¥ uanslaughter chaiyg Dy Providing evi Enice of

v gt istr e e bt o il ol

Prior to this applicationhave you filed with respect to this conviction:

(2)  eny petition in a Stale Court under South Carolina Law?__ Yes ‘

(b)  any petition in State or Federal Courts for habeas corpus or post-convictions
relief? _ No

{¢)  any petition in the Unitcd States Supreme Court for certiorar other than petitions,
if any, already specified in (8)? _ No

(d)  eny other petitions, motions or applications in this or any other Court? _ o '

13.  Ifyou answered “yes” to any part of (12), list with respect o each petition; motion or
-application:.
(8) the specific nature thereof:
i. Notice of Appeal

(b)  the name end location of the Court in which each was filed:

i South Carolina Court of Apveals

”c@c}? GS & R,
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14.

15.

(© the disposition: thereof:
i, N/A

il

iii.

iv.
(d). the date of each such disposition:
i N/A

fi.

iit,

iv.

(e)  if known, citations of any written opinions or orders entered pursuant to each such

disposition:
i. ¥/A
il.
iii.
i,

Has any ground set forth in (10) been previously presented to this or eny other Court,
State or Federal, in any petition; motion or application which you have filed?
N/A

If you answered “yes” to (14) identify:
(8)  which grounds have been presented:

3 K/a

v

11,

i, _ R
(b)  the proceedings in which each ground was raised:

i

il.

i,

Revised 3/2003
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17.

18.

I any

ground set forth in (10) has not previously been presented to any Court, State or

Federal, set forth the ground and state concisely the reasons why such ground has not

previously been presented:

(®
(d)
(o)

N/A

W;re you represented by an attorney at any time duﬁn:g‘ the course oft

(a)
(b)
()
@

(e)
If you
()

i,

ii.

iii.

)

Lnies
a3

your arrsignment and plea? N/A

your trial, if any? _ Yes
Yes

your sentencing? __
your appeal, if any, from the judgment of conviction or the imposition of
sentence? _ Yes

preparation, presentation or consideration of any petitions, motions or

applications with respect to this conviction, which you filed?
N/A

enswered “yes to one or more parts of (17), list:

the name and address of each attormey who represented you:

Aimee J. Zwrolzek, PO Box 11961, Columbia, SC 29211__

David Alexander, PO Box 11589, Columbia, 5C 29211

the proceedings at which each such attorney represented you:

Trial

Appeal

Revised 3/2003
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19.  State clearly the relief you seek in filing this application:
New trial, or any relief the Gourt deems fit and proper.

20.  Are you now under sentence from eny other court that you have not challenged?
Ho

STATE OF SOUTH CARCLINA
VERIFICATION

County of __Lee

1, FILBERTO GARCIA CAMPOS , being duly swom

upon my oath, depose and say that I have subscribed to the foregoing application; that I know the
contents thereof; that it includes every ground known to me for vacating, seiting aside or
correcting the conviction and sentence attacked in this application; and that the matters and
allegations therein set forth are true.

EibeTn  (umpos

SWORN to and subscribed before me this 9 LE

ay of 3L ¥

(L8

Notary Public
My Commission Expires: 3/ 3/(19 O,

Revised 372003
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. ] ' p 4
Tex—Ch, C.C.CE, GS &FC.



S

810Z-v0-030 GANNVD

798

-

APPLICATION TO PROCEED WITHOUT PAYMENT
OF COSTS AND AFFIDAVIT
IN SUPPORT THEREOF

1, FILBERTO GARCIA CAMPOS ___, hereby apply for leave to

proceed in this action withont prepayment of fees or costs or security therefor. In support of my
application I declare under penatty of perjury that the following facts are true:

(1)  Iam the applicant in this action and I believe [ am entitled to redress.

()  Because of my poverty I am unable to pay the costs of said proceeding or give
security thereof.

Eiiperts_ Ca npeS

Applicant

SWORN or affirmed to and subscribed before me this
day of _WNov , 0 .

Dy 0

Notary Public

-

My Commission Expires: >

Revised 3/2003
7



IN THE COURT OF COMMON PLEAS
FOR THE ELEVENTH JUDICIAL CIRCUIT

STATE OF SOUTH CAROLINA
COUNTY OF LEXINGTON

Filberto Garcia Campos, #364268, Case No.: 2019-CP-32-04114

Applicant,
RETURN, PARTIAL MOTION TO
V. DISMISS, AND MOTION FOR
State of South Carolina,
Respondent.

)
)
)
)
)
)
)
) MORE DEFINITE STATEMENT
)
)
)
)

Respondent, making its Return to the Application for Post-Conviction Relief filed by

Applicant on December 3, 2018, would respectfully show this Court:
L Procedural History

Filberto Garcia Campos (Applicant) is presently confined in -the South Carolina
Department of Corrections pursuant to orders of commitment from the Lexington County Clerk of
Court. During its May 2014 term, the Lexington County Grand Jury indicted Applicant for the
crime of homicide by child abuse (2014-GS-32-1347). On June 1-5, 2015, Applicant was 'tried
before a jury with thé Honorable Thomas A. Russo presiding. Aimee Jendrzejewski Zmroczek,
Esquire, represented Applicant at trial. Assistar& Solicitors Suzanne Mayes and Robert McNair,
both of the Eleventh Circuit Solicitor’s Office, prosecuted the case. At the conclusion of trial, the
jury convicted Applicant as indicted, and Judge Russo sentenced him to ‘Iife imprisonment,

Applicant timely filed a notice of appeal. David Alexander, Esquire, perfected the appeal
on behalf of Applicant. Assistant Attorney General Mark Reynolds Farthing represented the State
in the appeal. In his appeal, Applicant argued that the circuit court erfed by “admitting certain
autopsy photographs of the victim . . . in violation of Rule 403, SCRE.” State v. Campos. No.

2018-UP-100, 2018 WL 1181646 (S.C. Ct. App. March 7, 2018}, The Court of Appeals affirmed
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in an unpublished opinion filed on March 7, 2018. Id. The Remittitur was issued on March 28,
2018.
IL Factual History

Around 9:30 p.m. on Septe;'nber 2, 2013, Applicant called 911 from a telephone located at
a store near his home in West Colurribia, South Carolina, and reported his thirteen-month-old
daughter (“Victim™) had died because she was “very sick.”’ R. 105-05, 212, 530-31. In response,
Hunter Reed, a paramedic with Lexington County Emergency Medical Services, quickly
responded to Applicant’s home along with other emergency personnel. R. 102-06, 124-25. When
he arrived a short time later, he encountered Applicant, who was holding Victim, along with Tracy
Roach, Victim’s mother. R. 105-06, 121, 131-32. Applicant then quickly handed Victim to Reed,
and Reed immediately noticed Victim, who was not breathing and had no pulse, appeared to be
very small, was underweight, and did not look or feel like a typical infant of the same age. R. 106-
10. At that point, Reed moved Victim to his ambulance, began resuscitation efforts, took off her
clothing for treatment purposes, and noticed she was “profoundly emaciated.”? R. 107-09. As he
provided her with treatment, Reed further noticed Victim had a “complete lack” of fatty tissue on
her body, appeared “skeletal,” had “very sunken in” eyes, was dirty, and was wearing a degraded
diaper that was stained with urine and nearly falling apart. R. 109-10. Reed then rapidly transported
Victim to Lexington Medical Center, but he and other medical personnel were never able to revive

her. R. 110, 144-45,

As a result of Victim’s death, Detective Michael Gooding responded to the Lexington

1 During the call, Applicant also noted Victim was not breathing and was dry. R. 531.

2 While attempting to treat Victim, Reed obtained a medical history from Roach, who reported Victim was behaving
normally earlier that afternoon and had been checked on multiple times by Appellant prior to her death. R. 113.
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Medical Center to conduct an investigation into the matter, and he went to see Victim in the
emergency room. R. 142, 144-45, Upon seeing her, Detective Gooding was shocked by Victim’s
appearance and noticed she was extremely thin, I;er eyes appeared sunken in, her mouth was very
dry, all of her ribs were “cleanly and clearly” visible, her shoulder blades were protruding, she had
seeping open sores on her body, she was covered in what appeared to be crystalized urine, and she
smelled of urine, R. 147. Moreover, Detective Gooding was unable to detect any features
conuﬁonly associated with Down Syndrome due to Victim’s condition despite the fact Victim had
been diagnosed with that genetic disorder. R. 147, 412. After viewing Victim’s condition,
Detective Gooding spoke with Roach, who was still at the hospital, and then went to Applicant’s
residence to speak with him there. R. 149, 151-54. During Detective Gooding’s ensuing
conversation with Applicant, Applicant stated he had been off from his job for a three-day holiday
weekend at the time of Victim’s death, woke up around 1:00 p.m. earlier that day, made something
to eat in the kitchen, went back to sleep, woke up later, checked on Victim, and found her
unresponsive in her crib. R. 155-58. Additionally, Applicant stated he did not check on Victim
when he had woken up earlier because her room was on the other side of his residence, which was
a single-wide trailer. R. 156. Applicant further stated Victim had been sick all day but claimed
nothing had been different in the last day or so of her life. R. 159-60. Furthermore, Applicant
asserted Roach, whom he reported had been sick and was sleeping on a couch, usually fed Victim
and had not told him anything about Victim on the day of her death. R. 153-56; 159-60.
Subsequently, in the early moming hours of September 3, 2013, Detective Gooding
executed a search warrant at Applicant’s trailer. (R. p. 165). When he did so, Detective Gooding
immediately detected the odor of urine and discovered the smell grew stronger as he walked to

Victim’s bedroom. R. 166. During his ensuing search of the residence, Detective Gooding located
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a baby bottle containing crusty and curdled milk in the floor of the living room, two or three more
baby bottles containing crusty and curdled milk on the kitchen counter, a highchair that appeared
to be used solely for storage in the corner of the kitchen, dusty and unopened bottles of baby food
and formula buried underneath other items in the kitchen, a baby bathtub that appeared unused in
the master bathroom, and multiple empty beer packages throughout the kitchen. R. 166-68, 173-
74, 176-82, 184-86. Notably, Detective Gooding did not locate any open containers of baby food
or any fresh milk or formula anywhere inside the trailer, including in the refrigerator, which only
contained food for adults, and he was unable to locate any implements used to clean baby bottles
anywhere in the residence. R. 168, 173, 173, 185-86, 233.

Thereafter, at approkximately 10:00 a.m. later that morning, Dr. Jeffrey Welch, a pathologist
at Lexington Medical Center and an expert in clinical and anatomic pathology, conducted an
autopsy of Victim. R. 148, 356-59. During the autopsy, Dr. Welch discovered Victim, who was
thirteen months old, weighed just nine pounds and two ounces, which was a weight significantly
below the weight expected of a child her age.? R. 360. He further noticed she was extremely thin
and her eyes and cheeks were sunken in, which was indicative of chronic malnutrition. R. 361-62,
364. As the autopsy continued, Dr. Welch noted Victim’s ribs and spine were protruding, her
scapulae were visible, her hip bones were protruding, her skin was wrinkled, she had pressure
sores on her body, and the crown of her head was sunken in, which was a sign of malnutrition and
dehydration. R. 364-66, 372, 374. Additionally, he discovered Victim’s stomach was empty at the
time of her death. R. 381. Furthermore, he noted she had no fatty tissue on her body and her liver,

thymus, and adrenal glands were exhibiting changes caused by chronic malnutrition and starvation.

3 According to the medical testimony presented during trial, Victim should have weighed between eighteen and
twenty pounds at the time of her death, R. 432,
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R. 366-69, 373-74. Based on his discoveries during the autopsy, Dr. Welch concluded Victim’s
death resulted from lethal neglect. R. 375.

Following the determination regarding the cause of Victim’s death, Detective Gooding
continued his investigation into the matter. R. 187-89. While doing so, he obtaingd medical records
associated with Victim, and the last record he was able to [ocate was from November 12, 2012, R,
194.95, However, he ascertained thirty-seven different medical appointments for Victim were
missed, cancelled, or otherwise not kept during her short lifetime. R. 197. Additionally, he
discovered Victim received in-home visits from medical personnel through the Easter Seals
program but no in-home visits occurred after 2612.“ R. 195. He further discovered Victim received
full medical insurance coverage through Meciicaid, vouchers for formula and food through the
‘Women, Infants, and Children Program, and $698 per month in Social Security benefits while her
family received an additional $526 per month in food stamps. R. 196-97, 217-19, 321.
Furthermore, he spoke with Applicant, Roach, and their neighbors and determined everyone,
including Applicant, was home the majority of the time in the days leading up to Victim’s death.
R. 192-93, 210.

Based on his discoveries, Detective Gooding arrested Applicant and Roach in connection
to Victim’s death on September 12, 2013, and executed a second search warrant at the residence.’
R. 199-201. During the second search, Detective Gooding discovered the trailer had been cleaned,

the highchair had been uncluttered, and the dusty baby food he had seen during his earlier search

4 Regarding those in-home visits, Melissa Juergens, an early intervention specialist with Easter Seals of South
Carolina, testified during trial she visited Applicant’s home six times between September and December of 2012 to
provide developmental training to Victim’s family and only stopped doing so when Roach terminated her services.
R. 254-56. Juergens further testified she weighed Victim during a visit on December 5, 2012, and determined Victim
weighed nine pounds and five ounces at that time. R. 257-58.

5 At the time of his arrest, Applicant had $484 in cash in his wallet and a reported income of $38,193 per year. R.
206, 280,
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had been polished off and stacked neatly on the counter. R. 201-02. Additionally, he located a bag
in the living room containing multiple medications prescribed to Roach along with a pill crusher.
R. 215-16, 222, Furthermore, he located some unused vouchers for baby food and formula along
with numerous receipts indicating fast food, beer, and other food items were purchased in the days
and weeks leading up to Victim’s death, but none of the receipts indicated any baby food or
formula had been purchased during that time span. R. 211-12,217, 219.

Subsequently, Applicant was indicted for homicide by child abuse, and he elected to
proceed to trial. R. 9-11, 629-30.

III.  Current Application for Post-Conviction Relief

In his Application for Post-Conviction Relief, Applicant alleges that he is being held in

custody unlawfully based on:
1. Ineffective assistance of counsel
a. “Counsel failed to request charges on involuntary manslaughter and

accident.”

i. “Counsels conduct was deficient because the Defendants
testimony support andinvoluntary manslaughter charge by
providing evidence of his provided limited care by the victims
killer who ‘would not let him see’ and by his finding and

*n

reporting of the victim ‘not breathing anymore’,

Applicants prays for relief in the form of “[n]ew trial, or any relief the Court deems fit and
proper.”

Attached to this Return and incorporated by reference are the records of the Lexington
County Clerk of Court regarding the subject conviction; the transcript from Applicant’s trial,
which was transcribed in two volumes; Applicant’s appéllate records; Applicant’s records from
the South Carolina Department of Corrections; and Applicant’s Post-Conviction Relief
Application. Respondent reserves the right to amend this Return upon its receipt of any relevant

materials.
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IV.  Response to Applicant’s Claims of Ineffective Assistance of Counsel

Applicant claims that his trial counsél was ineffective for failing to request jury charges on
involuntary manslaughter and accident. Respondent interprets the following allegation from
Applicant as a statement intended to serve as a factual support for his claim of ineffective
assistance of counsel:

Counsels conduct was deficient because the Defendants testimony support
andinvoluntary manslaughter charge by providing evidence of his provided
limited care by the victims killer who “would not let him see” and by his
finding and reporting of the victim “not breathing anymore”.

In a post-conviction relief action, an applicant has the burden of proving the allegations in
the application. Rule 71.1(e), SCRCP; Butler v. State, 286 S.C. 441,334 S.E.2d 813 (1985). When
an applicant alleges ineffective assistance of counsel as a ground for relief, the applicant must
prove “counsel’s conduct so undermined the proper functioning of the adversarial process that the
trial cannot be relied upon as having produced a just result.” Strickland v. Washington, 466 U.S.

668 (1984); Butler, 286 S.C. 441, 334 S.E.2d 813.

Courts use a two-pronged test in evaluating allegations of ineffective assistance of counsel.
First, the applicant must prove counsel’s performance was deficient. Under this prong, attorney
performance is measured by its “reasonableness under professional norms.” Cherry, 300 S.C. at
117, 385 S.E.2d at 625 (citing Stﬁcklmd). Courts presume counsel rendered adequate assistance

and made all significant decisions in the exercise of reasonable professional judgment. Butler, 286

S.C. 441, 334 S.E.2d 813. The applicant must overcome this presumption to receive relief. Cherry
v. State, 300 S.C. 115, 386 S.E.2d 624 (1989). Second, counsel’s deficient performance must have

prejudiced the -applicant such that “there is a reasonable probability that, but for counsel’s
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unprofessional errors, the result of the proceeding would have been different.” Cherry, 300 S.C. at
117-18, 386 S.E.2d at 625.

As to Applicant’s claim of ineffective assistance of counsel for failing to request a jury
charge for involuntary manslaughter, Respondent asserts that Applicant cannot satisfy either
element of the Strickland test on this ¢laim. Applicant was indicted and tried for the crime of
homicide by child abuse. Involuntary manslaughter “is not a lesser included offense of homicide
by child abuse.” McKnight v. State, 378 S.C. 33, 51, 661 S.E.2d 354, 363 (2008). As such, this
claim should be dismissed.

As to Applicant’s claim of ineffective assistance of counsel for failing to request a jury
charge for accident, Respondent asserts that Applicant cannot satisfy either element of the
Strickland test on this claim. However, the claim probably raises questions of fact that the record
may not conclusively refute. Accordingly, Respondent requests an evidentiary hearing to fully
resolve these issues. See Sharper v. State, 279 S.C. 264, 305 S.E.2d 247 (1983). Respondent also
moves for a more definite statement as to this claim later in this Return.

V. Motion for a More Definite Statement

In his Application, alleges that his counsel was ineffective, providing a non-exhaustive list
of these supposed instances of ineffectiveness, writing that “[c]ounsels acts or ommissions
included, but are not limited to, the following . . .” This indicates that Applicant may have claims
of ineffective assistance of counsel that he does not supply in his Application. In order that
Respondent may respond to Applicant’s claims, Applicant needs to provide an exhaustive list of
claims, Additionally, Applicant alleges that his counse! was ineffective by failing to request a jury
charge on the law of accident, but does not provide any supporting facts as to this allegation.

Respondent moves for a more definite statement as to Applicant’s claims of ineffective
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assistance of counsel. Applicant fails to set forth with specificity the facts and circumstances upon
which the claims are based and possibly may be omitting claims altogether. The Uniform Post-
Conviction Procedure Act requires that the Applicant must “. . . specifically set forth the grounds

upon which the application is based.” Section 17-27-50 of the Code of Laws of South Carolina

807

(1976). In an application for post-conviction relief, it is incumbent upon Applicant to make at.least -

a prima facie showing which would entitle him to relief before an evidentiary hearing will be
scheduled and heid. Welch v. MacDougall, 246 S.C. 258, 143 S.E.2d 455 (1965); Blandshaw v.
State, 245 S.C. 385, 140 S.E.2d 784 (1965).

Applicant has failed to state with any specificity the specific facts giving rise to these
claims. Additionally, the claims are not supported by any other additional information in the
application. Respondent moves pursuant to Rule 12(e), SCRCP, to require Applicant to provide a
more definite statement of these claims. The Uniform Post-Conviction Procedure Act requires

applicants to “gpecifically set forth the grounds upon which the application is based.” S.C. Code

Ann, § 17-27-50 (1985) (emphasis added). Furthermore, Rule 8(a), SCRCP, requires all civil
pleadings include “a short and plain statement of the facts showing that the pleader is entitled to
relief,” Therefore, Respondent moves to require Applicant to file an amended application well in
advance of any evidentiary hearing scheduled in this matter. If Applica.nt fails to file a timely and
responsive amended application setting forth specific allegations for relief, Respondent reserves
the right to move to dismiss the application.
VI.  Denial of All Other Allegations
Each and every ailegation contained within the application not expressly admitted,

qualified, or explained in this Return is hereby denied.
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VII. Future Amendments and the Discovery Process
Applicant must specify any claims he intends to raise at the post-conviction relief
evidentiary hearing. Any claims not specifically laid out in his post-conviction relief application
or in amendments will be opposed by the State at an evidentiary hearing pursuant to §§ 17-27-10
to -160 of the South Carolina Code of Laws and Rule 71.1 of the South Carolina Rules of Civil

Procedure. See also Rules 15(a)-(b), SCRCP. All claims should be made well in advance of the

evidentiary hearing. Respondent reserves the right to request that any amendments withheld until
the last minute be stricken because of undue prejudice to Respondent. See Rule 15(a), SCRCP.
Because Applicant has been appointed an attorney, the attorney, and not Applicant, is the only
individual authorized to file amendments to this application. See Rule 11, SCRCP. Pro se filings
will not be considered at the post-conviction relief hearing.
VIII. Conclusion

WHEREFORE, Respondent requests that the Court dismiss Applicant’s claim of
ineffective assistance of counsel based on the failure to request a jury charge on involuntary
manslaughter, hold an evidentiary hearing solely on the claim of ineffective assistance of counsel
for failure to request a jury charge on the law of accident and require the Applicant to amend his
Application in order to provide a more definite statement as to this claim, and require Applicant to
amend his application in order to provide a more definite statement as to any claims of ineffective

assistance of counsel that he may have but that were not included in his Application.
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Respectfully submitted,

ALAN WILSON

Attorney Geperal

W, JEFFREY YOUNG

Chief Deputy Attorney General

MEGAN HARRIGAN JAMESON
Senior Assistant Deputy Attorney General

TAYLOR ZANE SMITH

‘Office of the Attomey General

Posi Office Box 11549
Columbia, SC 29211
Telephone: (803) 734-3737
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STATE OF SOUTH CAROLINA )
_ _ ) IN THE COURT OF COMMON PLEAS
COUNTY OF LEXINGTON )
) 2019-CP-32-04114
)
FILBERTO CAMPOS, #364268 )
)
Applicant, )
)
Vs ) CERTIFICATE OF SERVICE BY MAIL
)
STATE OF SOUTH CAROLINA, )
)
Respondent, )
)
1. 1 am an employee of the Respondent in the above-captioned action.
2. Regular communication by mail exists throughout the State of South Carolina and that this
is a proper circumstance of service by mail.
3, I have this day served a copy of the Return, Partial Motion to Dismiss and Motion for

More Definite Statement in the above-captioned maiter on the following person by depositing
same in the United States mail, postage prepaid:

Ashley A. McMahan, Esquire
McMahan & Taylor, Attorneys, LLC
Post Office Box 3501

West Columbia, South Carolina 29169

DATED this the 29" day of March, 2019.

For Respondent.
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STATE OF SOUTH CAROLINA ) COURT OF COMMON PLEAS
) FOR THE 11t JUDICIAL CIRCUIT
COUNTY OF LEXINGTON ) Case No.: 2018-CP-32-04114
)
Filiberto Garcia Campos, #364268 )
)
Applicant, ) AMENDED POST-CONVICTION
) RELIEF APPLICATION
v. )
)
State of South Carolina, )
)
Respondent. )
)

The Applicant, by and through his undersigned attorney, hereby amends his PCR
application filed on or about November 26, 2018, to add the following:

1. Ineffective Assistance of Counsel as to Aimee Zmroczek, Esquire
a. Failure to request jury charges on lesser-included offense

Furthermore, the Applicant requests that he be permitted to amend his PCR
application to conform to the evidence presented at the PCR hearing should any new
or unaddressed issues arise during the course of the hearing that have not been
specifically addressed in the Application. See Simpson v. Moore, 367 S.C. 587, 627
S.E.2d 701 (2006).

Respectfully submitted,

ASHLEY A. MCMAHAN, ESQUIRE

MCMARANK[AYLOR ATTORNEYS

PO Box 50536

Columbia, SC 29250

803-219-1110

ashley@mcmahantaylor.com

SC Bar No. 71676

ATTORNEY FOR APPLICANT
August 20, 2021
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CERTIFICATE OF SERVICE
I certify that I have served this document via email to:

Lillian Meadows
Assistant Attorney General
lillymeadows@scag.gov

This 20th Day of August, 2621.

ASHLEY A. MCMAHAK, ESQUIRE
Attorney for Applicant
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STATE OF SOUTH CAROLINA )} COURT OF COMMON PLEAS

COUNTY OF LEXINGTON ) TRANSCRIPT OF RECORD

FPILIBERTO GARCIA CAMPOS,
Applicant,
vs. Case No. 2018~CP-32-04114

STATE OF SOUTH CAROLINA,

Respondent.
December 13, 2021
. POST-CONVICTION RELIEF HEARING
BEFORE:
The Honorable R. Lawton McIntosh, Presiding Judge
APPEARANCE S:

Ashley McMahan, Esdg.
Attorney for the Applicant

Lillian L. Meadows, Esqg,
Attorney for the Respondent

Spanish Interpreter:
Sandra Ardar-McDermott

Recorded by: Court Monitor/DCRP

Transcribed by: Bobbi Fisher
3C Official Court Reporter III




814

'—-i

g%}

[0 9]

(e

10
11
12
13
14
15
le
17
18
19
20
21
22
23
24

25

I NDEX

WITNESS/DESCRIPTICON PAGE
TRACY ROACH

Direct Examination By Ms. Meadows ‘ 5
FILIBERTO CAMPOS

Direct Examination By Ms. McMahan 10

Cross-Examination By Ms. Meadows 16

Redirect Examination By Ms. McMahan 17
AIMEE ZMROCZEK

Direct Examination By Ms. Meadows 18

Cross—Examination By Ms, McMahan 26

Dash (--)
Ellipses (...)
(ph)

[Verbatim]

{Indiscernible)

EXHIBITS

{None. )

COURT REPORTER LEGEND

Indicates an interruption in speech
Indicates trailing off in speech
Indicates phonetic word

Indicates the word is said as written

[Transcription] Indicates word(s) is not
known due to audio recording quality




[ T

[¥%]

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

815

PROCEEDINGS
(Whereupon, the following proceedings started at 9:44 a.m.:)

(The interpreter was duly sworn.)

{(Discussion was held off the record with interpreter and
the Court.)

MS. MEADOWS: This is Filiberto Campos versus the State
of South Carolina, Docket No. 2019-CP-32-4114. During its May
2014 term, the Lexington County Grand Jury indicted Mr. Campos
for homicide by child abuse under Indictment No.
2014-GS-32-1347.

His co-defendant, Tracy Roach, was also indicted for
homicide by child abuse, and prior to Mr. Campos's trial, she
pleaded guilty, as indicted before Judge Maddox.

THE COURT: And that was the co-defendant?

MS. MEADOWS: Yes, sir.

And, on June -- I'm sorry -- January 4th, 2016,

Mr. Campos proceeded to a jury trial before the Honorable
Thomas A. Russo. Aimee Zmroczek, Esquire, represented him,
and Deputy Solicitor Suzanne Mayes and Assistant Solicitor
Robert McMNair prosecuted the case. The jury ultimately
convicﬁed Mr. Campos as indicted, and Judge Russo sentenced
him to life without parole, and his convictions were affirmed
on appeal.

And, on December 3rd, 2018, Mr. Campos filed a timely

application for post-conviction relief. He is present today
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and represented by Ms. McMahan.

THE COURT: All right. Would you state your grounds,
Ms. McMahan, for the record.

MS, McMAHAN: Certainly, Your Honor. First off, I just
want to make a brief correction. It's a 2018 case and not a
2019 case.

THE COURT: All right.

MS. MEADOWS: Sorry.

MS. McMAHAN: Our grounds are, in the amended application
and also in the post-conviction relief application, the
amended application, that's ineffective assistance of counsel
for failure to regquest jury charges on a lesser included
offense.

THE COURT: That's inveluntary and accident?

M3. McMARAN: Yes, sir.

ond then, also, I believe his application kind of just
follows that with general ineffective assistance of counsel
claims and goes forward more in-depth on the actual lesser
included issue. So that's the main issue.

TEE COURT: ©Okay. Are you ready to proceed?

MS, McMAHAN: Yes, Your Honor.

THE COURT: Call your first witness,

MS. McMAHAN: Your Honeor, the applicant calls Tracy
Roach.

THE CLERK: Can you raise your right hand?
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TRACY ROACH - Direct by Ms. Meadows

PRACY ROACH,
after having been duly sworn, was examined and testified

to as follows:

DIRECT EXAMINATION

BY MS. MEADOWS:

Q Would you please state your name for the record.
A ‘Tracy Roach.

Q And how are you connected to Mr. Campos?

A I'm his common law wife of 20 years.

Q Do y'all have any children together?

A We have two children.

Q and was one of the children the subject of y'alls
incarceration?

A Yes, ma'am.

Q End how long are you sentenced for?

A Life.

Q BEnd for these same charges Mr. Campos has?

A Yes.

Q And explain to the Court today how much Mr. Campos Xknew

about your child's death and the cause of it.

A He didn't know nothing, actually. I just -— I had been
suffering from post-partum depression, and I had a psychotic
break. My psychiatrist had quit and she left abruptly, and I
went two months without medication, and I just —— I wasn't

even myself. Then I tried to start self-medicating, so I
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TRACY ROACH - Direct by Ms, Meadows

started drinking.

He didn't know anything. I tried to hide it from him.
And did you plead gquilty?
Yeah.
So you went ahead and admitted that (indiscernible} --
Yes.
-- to your daughter?
Well, I didn't dec anything to her, but...
Well, back up ~=-
Lack of care, I guess.
So, in our conversations together, you told me that
Mr. Campos didn't really know or understand about what your
daughter needed. Can you explain that to the Court?
A He worked every day, so he just assumed -- I mean, he
seen I was going through something, I guess, but the
medicine -- he was at work all day, and then I would take care
of her. When he came home, she was just asleep each day, so
he would go check on her. He just really believed that I was
taking care of her.
Q And at what point during all of this did you start
drinking heavily?
A Only about a month before. I have never been a drinker.
I just wasn’trgetting the medicine. I didn't know what else
to do, and I started drinking.

Q When you say you weren't getting the medicine, you
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TRACY ROACH - Direct by Ms, Meadows

7
weren't getting your medication?
A Right.
Q Were you getting the medication that was needed for your
daughter?
A Yeah, there was no medlication needed for Meadow. She had
Down's syndrome, but she wasn't on medication.
Q And when you say Mr. Campos worked a lot, describe to me,

like, when he was leaving the home.

A He would leave before 6:00 in the morning, and he would
come home sometimes at 5:00 in the afternoon, sometimes at
3:00. And the baby would be asleep, down for the night. And
we had a seven-year-old son, who, he was fine. Nothing was
wrong with him. So, like I said, he would go in and check the
baby and give her a kiss, and everything just seemed normal.
This happened over a quick period of time.

Q So your impression of Mr. Campos's behavior towards your
daughter, do you believe that he loved her?

A Very much so. Even my son had stated that Madison was
his favorite, he used to say. But he loved her. We both
loved her very much,.

Q And you had Faster Seals come ocut to the house, too, at
the beginning?

A Yes. They used to come there. And we were going to try
to move back to my hometown, and so I stopped Easter Seals

from coming and was going to re —- pick it up once I moved
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TRACY ROACH - Direct by Ms. Meadows

back to Chester for their Lancaster division.
Q So, at one point, you told Easter Seals to stop coming?
A Yes.

THE COURT: Just one second.

THE INTERPRETER: May the interpreter address the Court?
May the interpreter address the Court?

THE COQURT: Say that again.

THE INTERPRETER: May the interpreter address the Court?

THE COURT: Yes, ma'am.

THE INTERPRETER: Sir, it's very hard for me to
understand.

THE COURT: Okay. Let's slow down.

THE INTERPRETER: If you wouldn't mind.

THE COURT: Do you need to repeat anything?

THE INTERPRETER: No, sir.

THE CQOURT: CQkay. Thank you.
BY MS. McMAHAN:
Q So, at some point, you were (indiscernible} and told

Easter Seals to come?

A Mm-hmm.
Q So when you first found out you were pregnant with your
daughter who had Down's syndrome, what -- what was your

initial decision?
A We initially were going to keep the baby. We had

discussed all the options available. Abortion was one option.
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Adopticn was one option.
Q Were you on your way to essentially get an abortion at
some point?
A At one point, we did go, but we changed our minds and I
stopped. He didn't want to do that and...
Q So he didn't want to?
A No. I didn't want to either, but, basically, he did not

want to do that.
Q Qkay. And so did you ever have a conversation with
Ms. Zmroczek prior to Mr, Campos's trial?
A Not that I remember.
o] And so it's your testimony today that most of the
situation or all of the situation, rather, that Mr. Campos had
no idea how far gone you had gotten (indiscernible) neglected
your child?
A That's the truth, yes. He's a victim just as well.

MS, McMRHAN: I have no further questions.

THE CQURT: Cross—examination?

MS. MEADOWS: T have no gquestions for this witness,
Judge.

THE COURT: Thank you, ma'am.

MS. McMAHAN: Judge, I have no further questions. I just
ask that Ms. Roach be excused so she can return back to her
(indiscernible).

Judge, at this point, the Applicant calls Mr. Campos.
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THE CLERK: Please raise your right hand.
FILIBERTO CAMPOS,
after having been duly sworn, was examined and testified
to as follows:
THE COURT: Ask him to please drop his mask and speak
louder, please.
DIRECT EXABMINATION
BY MS. McMAHAN:
Would you please state your name for the record.
Filiberto Garcia Campos.

Would vou mind spelling your first name (indiscernible)?

Q

A

Q

A FPri~l—-i-b-e-r-t-o.
Q And did you file this PCR application?

A Yes, that's my signature,.

Q And who was your attorney that represented you on these
charges?

A In Lexington?

Q Yes.

A I believe her name was Ashley.

Q No, I represent you for the PCR.

A Ch, oh.

Q Who represented you for the conviction that put you in
here? Was it Ms. Zmroczek? Aimee Zmroczek?

A Mm-hmm. Yes, ves.

Q How many times did you meet with her?
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A Twice in two years.
Q Were you at the detention center the whole time?
A Yes.
Q Was your bond denied the whole time?
A Yes.
Q Did you go up for any bond hearings after it was
initially denied?
A No.
Q Did you meet with any other members of Ms. Zmroczek's
staff?
A No.
Q Did you meet with her assistant or her investigator?
A No.
Q And when you met with her the first time, do you remember
what you guys talked about?
a She told me that what happened in my case {indiscernible)
charges, that I was going to be deported to Mexico.
Q She told you that they were going to dismiss your charges
so you could be deported?
A Yes, that is what she told me.
o] So, at what point in your meeting with her did you decide

to have a trial?
A She never told me about a trial.
Q So you did not know you were going to trial when you

(indiscernible}?
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12
A No, because no offer either. She only told me that I was
going to go to court and that's when I got a life sentence.
Q So when you met with her, she just said you were going to

court but that you weren't going for a trial? What did you

think you were going to court for?

Honestly, I don’'t know.

Did you hear Ms. Roach's testimony?
Right now?

Mrn—~hrm.

Yes,

Was what she was saying the truth?

Yes.

0P 0 P OO P OO P

And so you said the first time you met with Aimee, she
teld you, you were going to be deported. Do you remember what

you guys talked about the second time?

A Honestly, I don't remember. It's been a long time.

Q Did she go over the evidence that she had gotten against
you?

A No.

Q Did she go over any photographs or anything that the

State had given her?

A I think so,

Q And what were those photos of?

A The pictures were from when the girl was already dead.
Q

And when you spoke to Ms. Zmroczek, did you speak in
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English, Spanish, or both?
A English.
Q Did you have a hard time talking to her?
A I understand a little bit.
Q So in your two conversations with Ms. Zmrolzek, what was
your understanding of (indiscernible)?
A When she would visit me, she would always tell me that I

was going to be deported and sent to Mexico and that my case
was going okay. That's all she would tell me.

Q Did yvou see =~-— the photos that were taken after
{indiscernible), did you also see any photos that you guys had

taken together with a camera or anything?

A Who?

Q Your daughter.

A Yes.

Q So you had no idea that you were coming over to go to

(indiscernible) court?
A No, I didn't know that.
Q Ckay. And so when all these charges came about, were you

shocked at the state of your daughter and how she died?

A Yes.
Q Did you think Ms. Rocach was taking care of her?
A Yes, because I would talk to her every day in the evening

and I would also talk to my son and asked them (indiscernible)

was okay and that if she had been fed the bottle.
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Q What answer did you always get?
A She would always say yes, that she had fed her and
" {indiscernible) .
Q How long have you and Ms. Roach been together?
A Bbout 15 or 20 years.
Q &And, at the time that your daughter was born, how long

(indiscernible)?

MS. MEADOWS: Your Honor, I just object to relevance. I
don’t see how this is relevant to the claim of ineffective
assistance of counsel based on failure to request the lesser
|| included offenses.

THE COURT: What's the relevance?

MS. McMAHAN: It absolutely does, Your Honor, because if
the request for (indiscernible)}. So that's what I'm trying to
show (indiscernible) that all of this was really a lesser
offense (indiscernible).

THE COURT: Just go ahead and move on.

MS. MEADOWS: Your Honor, I would just state for the
record, I don't know how the heat of passion could be applied
to --

THE COURT: I don't need you to state that for the
record, but thank you.

MS. MEADOWS; Okay.

BY MS. McMAHAN:

Q So I'm asking these questions (indiscernible), did you
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ever discuss with Ms, Zmroczek about the fact that you didn't
realize that your child was (indiscernible)?
A The issues that my daughter had was she was never gaining

weight. That's why (indiscernible).

Q Did you talk to Ms. Zmroczek about that?
A Yes.
Q What was the conversation that you and Ms. Zmroczek had

about that? Do you remember what you guys talked about
specifically or what she said to you about it?

A No.

Q No? Okay.

Did you guys talk about hiring any expert witnesses or

anything?
A I don't know.
.Q Did you have a conversation about consulting with medical

people or doctors or anything about how your daughter died?

A Well, they said in court how she died.

Q But you never talked to Ms. Zmroczek about that?

A No.

Q What was your understanding of what you were charged
with?

A The charge was not taking care of my daughter.

o] Did she explain to you that you could get life for that?
A No, because of what I know (indiscernible) was lifetime,

that's a long time.
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Q You thought the most you could get was 10 to 15?2
A I think so.
Q But you're serving a life sentence right now; right?
A Mm—hram.
Q Answer any questions Ms. Meadows has.
THE COURT: Cross—examination?
CROSS-EXAMINATION
BY MS. MEADOWS: |
Q Mr. Campos, so Ms. Roach speak Spanish or how did you
speak (indiscernible)?
A Nope.
Q So you only spoke English?
A {(No audible response.)
Q Okay. Is that a yes?
A Yes.
Q And is it your testimony today that Ms. Zmroczek never
discussed your trial with you until the day it began?
A Yes, about a week.
Q So she did talk to you about a week before trial?
A Yes, she told me I will be brought to court. That's all
she said.
Q She didn't say it would be for your trial?
A No. Honestly, it wasn't. She only told me that I was

going to be in court.

Q And why do you think you would only get 10 to 20 years
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for this offense?

A Because I would only want to work and I only had my wife
at home.
Q Okay. BSo no one told you that you would get 10 to 20

years (indiscernible}?

A

Q

No.

That was just your opinion {indiscernible)?
Yes. I thought I would get (indiscernible).
M3. MEADOWS: No further questions. Thank you.
THE COURT: Redirect?

REDIRECT EXAMINATION

BY MS. McMAHAN:

Q

Is there anything else you want the Court to know about

your PCR case?

A

Q

Ms.

A

(Indiscernible).
Is there anything else you want the judge to know about
Zmroczek's representation?

Yes, She didn't help me at all. She didn't help me with

anything. In two years, she only visited me twice.

MS. McMRHAN: I have nothing further.

THE COURT: Thank you. You can step down.

MS. McMAHAEN: Your Honor, the Applicant rests.

THE COURT: The RApplicant rests. OQkay.

MS. MEADOWS: Your Honor, the State calls Aimee Zmroczek.

THE CLERK: Please raise your right hand.
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AIMEE ZMROCZEK,

after having been duly sworn, was examined and testified

to as follows:
DIRECT EXAMINATION

BY MS. MEADOWS:

Good meorning, Ms. Zmroczek.

Good morning.

Please state your name for the record.

Aimee Zmroczek.

Q
A
Q
A
Q Okay. And how long have you been in the practice of law?
A I was sworn in in 2008. .

Q Okay. And how much of that (indiscernible) criminal law?
A 95 percent of it.

Q Okay. And how did you become involved with Mr. Campes?
A I was on the appointment list for Lexington conflict
attorneys, so I was appointed to his case. I'm fluent in
Spanish, so oftentimes, I get cases where the client either
has trouble or does not speak English.

Q Okay. Do you know about how long it was before we tried
{indiscernible)?

A I usually -- once the conflict is identified, I usually
get appointed fairly quickly after. And I don't think that
his case was tried for at least two years afterwards.

Q Okay. And would you mind giving the Court just a brief

summary of (indiscernible)?
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A Sure. This was a homicide by child abuse case., None of
the homicide by child abuse cases that I have ever done have
been great. This one was particularly bad because the
decedent was 18 months old and weighed less than ten pounds,
which was extremely problematic, I think for the co—-defendant
who was, at that time, morbidly obese. &and she also had
Down's syndrome. 5She had a lot of == she had a lot of outside
care that the family also just kind of gave up on. When I say
"outside care," like she qualified for a lot of services. And
they were coming for a bit, and then those services, for
whatever reason, stopped coming, so it was Jjust the mother and
my client.

My client did understand and speak English. Obviously,
his primary language is Spanish. He was here undocumented,
and so that was a problem with the bond hearings is that, even
if a judge were to give him a bond, he would just go straight
into =- into deportation arrest, which is what I was trying to
explain to him about a bond.

Aand I did a massive investigation into this case. I
met with the client numerous times. I got his work schedule
because his defense was always that he was -- he spent the
majority of the time working and that he was also a good
father.

S50, in addition, after speaking with him and getting

his work records to verify that, I alsc went and pulled some
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extra evidence and discovery reguests regarding the phones,
and there was a lot of pictures on there about him being a
father. The problem is that would cut both ways because
there's no way that you could pick up this child and hold this
child and love this child and nct know that this child weighed
less than ten pounds.

Q Do you {indiscernible)?

A I was going to say, I was going to try to demonstrate
that in closing, which the judge ended up not letting me deo,
but, veah.

Q And do you recall how law enforcement got involved or how
they found (indiscernible)?

A Oh, actually, yeah. He called 811. They didn't have any
phones so he had to actually -- when he came home, at that
time, she was already deceased. He ran down to the loccal
service station te call 811.

Q And then do you recall about how many times you met
(indiscernible)?

A It's been so long. Obviously, I know it's more than two.
I don't go just once a year in a case like this, especially a
case that I try. We also -- I had also hired investigators,
8o there were numerous. I just can't say how many.

Q Okay. And did you also (indiscernible)?

A Absolutely.

Q Okay. And did you discuss the charges he was facing
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(indiscernible}?
A I did. I did. I'm not a fan of this statute. I think
that it's incredibly == incredibly vast in what it could —- in

what it could encompass, which, I think, is what happened in
this case. But, unfortunately, I did explain to him what he
was facing and the case law that does not support a lot of

lesser includeds in this offense.

Q Okay. And what did you tell him about whether he may be
deported?
A Oh, I mean, I told him that -- that this certainly falls

under the crimes that would have him deported, even if he had
some sort of lawful permanent resident status, but the fact
that he didn't have any status also would affect his
availability to remain in the United States.

Q Okay. Did you ever tell him that he would be deported

and not {indiscernible)?

A I did.

Q {Indiscernible}?

A I did not.

Q Okay. And did you need an interpreter to communicate

with him or {indiscernible)?

A I spoke Spanish with him. In trial, though, we had an
interpreter the entire time because I just can't -- I can't
translate the trial for him and pay attention.

Q So did you discuss his option (indiscernible)?
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A I did.

Q (Indiscernible)?

A He did not.

Q Okay. And I know you discussed this briefly, but what
(indiscernible) ?

A Like I said, I did a thorough investigation. The --
obviously, the defense was' is that he was working. He was the
main breadwinner. He relied upon his wife, which is also a
cultural thing, that -- that was the only thing I considered
about bringing in an expert was to talk about that cultural
difference; however, I don't know that that would have made a
difference in the overall trying of the case.

Yeah, I met with the pathologist, the doctors. Like I
said, I went out to the location. I actually spent a long
time getting the DSS records. So I did a lot of things in
that case.

Q Okay. Was there anything that he asked you to

investigate that you did not?

A No.
Q And then did you ever speak with Ms. Roach?
A So, she was represented at the time, I remember clearly,

by Rob Madson at the public defender's office, which is how it
got =- the co-defendant got sent to my office. Mr. Madson
would not allow me to talk to her while he was representing

her. BAnd then she pied straight up. And I did attend the
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plea because I actually used -- Judge Cordell Maddox was the
judge of her plea, and he said that he seen pictures of dead
children, and ﬁe's -~ these were worse —-- the worst that he's
ever seen, like worse than Nazi, Germany. 8o I thought I

could use that to maybe try to keep some of those out in the

defendant's case, but, unfortunately, that didn't work either.

Q Okay. So the judge ended up {indiscernible}?
A Yeah.
Q Okay. And then could you briefly describe

{indiscernible}?

A I mean, sure. There were pictures which is, in this

case —-— generally, these kind of cases, all you need to get a
conviction because they were horrific pictures of this little
girl. But it also -- there were pictures of the house, which
was problematic because it showed bottles and food. &nd so I
tried to —-— I tried teo flip that to say that that's why
Mr. Campos thought that his child was being fed because it was
not a very well-kept house, but, obviously, that didn't --
that backfired. It didn't work on it.

And the evidence also showed that there were a lot of

medications that the mother had. So it was just a

problematic...
Q And did she testify at the trial?
A I believe she did.

Q Okay. And did you review the discovery with him and
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(indiscernible)?
A I did.
Q And were there ever any plea offers?
A Ne. They were very clear that they weren't making any
plea offers.
Q And Ms. Roach pled straight-up; right?
A She did, yeah.
Q And so I have kind of discussed this, but what was your
overall theory (indiscernible)?
A My theory was to say that she was the -- sorry, did you
need me? She's waving.

That she was the primary caretaker and that -- and the

problem is, is that it's a very fine line to walk because he
was the father and he did love them very much, but ~-- so my
theory was that she should have noticed this, and he wouldn't

have noticed it.

Q But, I mean, even though (indiscernible); right?

a Be did.

Q Okay. And then what did you do to help prepare for his
trial?

A When it started to get closer to trial, I knew he wasn't

going to be able to testify. He just wasn't comfortable
testifying. I don't think that he understood how expansive
the statute was. And so just saying that, you know, "I relied

on her to take care of the child" wasn't going to get him past
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the statute. BSo, at that point, it was just -- obviously, the
interpreter was there, so she and I talked with him every day
during trial. He had an interpreter for the entire case, so
he was aware.

Q In his original application, ({indiscernibkle}? First of
all, (indiscernible) did ask the State to provide
{indiscernible); correct?

A I did,

Q And that states that homicide by child abuse 1s extremely

different (indiscernible)?

A Yes,

Q Okay.

A Which is also why I have a problem with the statute, but
yes

Q And why did you ask the judge to charge (indiscernible}?
A So that issue was actually decided in 2005, State v.

Mitchell. BAnd they did an elements test, and they —-- the
Court -- the Supreme Court decided that it was a -- it did not

meet the elements test, and so it was not a proper lesser

included.
Q Okay. A&nd then (indiscernible) the State v, Miller --
I'm sorry, statements about ~- did you believe -- why did you

believe that (indiscernible}?
A I just -- I was trying to have the jury find him a little

less culpable in hopes that they would either take some mercy
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on his case, but unfortunately, like I said, the statute is
pretty vague, so I think that they were able to fit everything
underneath.

Q And then, in his amended application, {(indiscernible)

lesser included? Are there any lesser includeds?

A At this time, no, there are not.

0 Okay. So {indiscernible)?

3 No.

Q Okay. And why didn't you request a jury charge on

(indiscernible) ?
A Again, loocking at the elements test, his defense was
always that she was in charge. So an accident would -- none
of his —— none of his behavior would have fallen under the
definition of accident. To say he accidentally forgot to feed
her just wouldn't go with the facts, so...
Q Okay. And about how many cases did you try over
{indiscernible)?
A I have tried probably 15 federal felony cases and over a
hundred state cases.,

MS. MEADOWS: All right. Nothing further.

THE COURT: Any cross-examination? CROSS-EXAMINATION
BY MS, McMAHAN:
Q What did you guys talk about (indiscernible)?
A We talked about -~ so, obviously, when I first get a

client and I first meet them, I try to find out a little about
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who they are and, like, their family. And then, depending on
thé facts of the case -~ for example, in this case =-- you
know, how we ended up in this situation.

o] Okay. Did he ever give you an explanation
(indiscernible)?

A No, I mean, his ~- he told me that he worked all the time
and that, if he wasn't working, he was outside with his
six-year-old. And -- like, they would work on cars. And
really, that =-- it was the -- it was Tracy's job to take care
of the small children. She also did not work during the day,
so she was always with them. And so we really just kind of

got some background information about his family.

Q That kind of, I guess, segues into the cultural thing?
A Yeah, so the cultural -- one of the cultural
differences ——- I mean, I would say cultural; it's different

than how I grew up -—- is that, typically, both parents can be
very involved in the upbringing of their children, but in
Hispanic cultural, especially with female children, a lot of
those duties do relate back to the mother.

Especially taking care of the female children?

Right.

Not just the male children?

Right.

0 P 0 P

So the job of making sure that the child got fed and

everything (indiscernible) and all that kind of stuff
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(indiscernible) ?

A In his -~ in his mind, ves.
Q Ckay. Did he explain that?
A Not -- not as clearly as I have explained it but just --

but it was more like I just understood it. You know? He
worked, he brought in the money, and she did that part. That
was her job.

Q Did he ever say anything to you -- let me back up. What
was your conversation like about how his child got
(indiscernible}?

A So that was -—- that was the issue that I struggled with
because he, candidly, you know, would speak very highly of his
children and say that he was the one who always tucked them in
at night, which then would turn around to be a problem because
he's tucking her in at night. Then the jury, I think, would
say, "Well, then he saw how she was every night."”

So that's why I was trying to explain that he maybe
didn't understand that ten pounds or nine pounds for an
18-month~old wasn't appropriate.

Q So how did you —- you alluded earlier that you were
trying to show that at closing. How were you going to try to
do that?

A I remember I had a water jug that I had filled up with
nine pounds of water just so that you could see how heavy it

actually felt, but apparently, it was too demonstrative, and I
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was not allowed to show that.
Q Okay. So she weighed as much as a ten—pound
(indiscernible) ?
A Right.
Q In your understanding and in your investigation
{indiscernible)?
A Like at least double that.
Q And you heard his testimony. Did you understand, like,
how did the conversation go about (indiscermnible)?
A I have no idea where that came from. There may have
been -- I mean, he may just have been remembering discussions.
I know that I had asked for a lot of lesser includeds and I
know that there were some discussions of what those carried,
so there may have just been -- that's just what he may
remember. I'm not sure.
Q You sat down and had a conversation with (indiscernible}?
A Right.
Q Did you explain to him that he was probably looking at
life?
A I did.
Q Earlier, you talked about the deportation issue. Was

that you were explaining to him that, i1f he got a bond, he got
out on bond, he actually wouldn't be getting out because he'd
be going into ICE custody?

A Correct, yes.
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30
Q 2nd did he ever indicate to you that he would prefer that
or --
A He did not.
Q Okay. And, in your conversations with him, did he ever
indicate to you that he didn't understand anything you guys
talked about or anything like that?
A I mean, I think there was -- I think -- yes, but that's
why I would spend more time explaining to him these -- these

legal issues are hard enough for people who have English as a
first language, so explaining convoluted legal issues to

someone who does not have English as their primary language is

always more difficult, but -- but I made sure that it was
explained.

Q Okay. And so you sald you spoke to him mostly in
Spanish?

A It was a combination. So one thing that I have learned
with Mr. Campos =-- and with several other clients, but ﬁith

Mr. Campos in particular is that he understands what you say
in English but sometimes can't think of the words to say back.
So, sometimes he -- a lot of it would be kind of a mixed
English and Spanish, yeah.

Q Kind of how like (indiscernible). (Indiscernible) in
Spanish class (indiscernible;}?

A Right.

Q Okay. What did the defendant ever == I'm sorry, the
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Bpplicant say to you about (indiscernible)? Did he ever have

comments about why he was -- he was {(indiscernible} everywhere
or --
A No. Again, that was her job. He relied on her to do

kind of her job. And it wasn't necessarily the worst I have
seen, but it just -- what was problematic is the bottles in
the fridge —- excuse me, in the sink, because I could use that
to say that that's how he thought she was getting fed, but, at
the same problem, it just -- at the same time, it just went to
show that they had the capabilities to feed her and to make

sure that she was fed and that she wasn't.

Q That's what you were referencing earlier when you said it
backfired?

A Right.

Q Did you feel (indiscernible)?

A Oh, yeah. They weren't good, I can tell you that.

Q And in the pictures of his daughter (indiscernible), not

necessarily the scene photos but you said earlier you took
photos of them while (indiscernible)?

A I did. He actually really -- on his phone, there were
tons of pictures of him holding her for her first birthday, on
his lap, which, again, is great because it shows that he was
involved, but, at the same time, like, I don't know how much
she weighed in those pictures, but.it was elther the same or

it was less, and we're talking six months down the road. 8o
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that also would come back to bite us to say, "Ch, well, then
he either knew she was -- should have known she was too light

or should have known she was losing weight."

Q Did you attempt to call Ms. Roach as a witness?

A Yes,

Q Okay. 1Is that because of (indiscernible)?

A I would. Rob was no longer representing her at that

point because she had pled, so I figured that that's how I
could get her in, but, at that point, appellate defense was

still on her case, and they advised her to not.

Q So she had already pled guilty.
A Yeah.
Q And you said earlier -- I think I misunderstood. I think

when you said "pled," I heard it as "fled."”

A oh, no, no, no. Pled, pled, pled.

Q So she did net run away.

A No. Yes.

Q Okay. &nd so when you said you were going to try and

maybe find an expert to testify {indiscernikle), did you have
any luck with that?

A T did not, anywhere.

Q And you explained to him how, all of a sudden, it was
beneficial for him and also, at the same time,
(indiscernible). Did you sit and discuss all that with him?

A I remember talking about it. He was always like, "I'm
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not going to" -- especially after his -- after Tracy pled and
got life, then there was really just no point to him pleading
and having nothing to be able to attack.

Q Had Tracy already been sentenced at the time?

A I think so. I can't remember, though. Yeah, I'm almost
sure she had.

Q Would there have been any benefit to him trying to go

ahead and plead guilty? Did he ever indicate (indiscernible)?

A No.
Q So he was adamant the whole time he was not guilty?
A Yes.
Q Okay. And did you try to explain to him, under the

statute, like, hey, (indiscernible)?
A I did. And, you know, that was the really only issue
that I felt like I had was the vagueness of the statute,

MS. McMAHAN: Court's indulgence.

Nothing further, Your Honor.

THE COQURT: Did you need the interpreter to help you
communicate with him?

THE WITNESS: No, Your Honor. That was -- we were able
to communicate.

THE COURT: All right. Redirect?

MS. MEADOWS: WNothing further, Judge. I do have copies

of the cases that we talked about earlier, if I can hand those

up.
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THE COURT: You can pass them forward.
Are you here --

THE WITNESS: I'm here all day, Judge.

THE COURT: All right.

THE WITNESS: You're stuck with me.

THE COURT: Well, you're welcome to go walk around if
need to.

THE WITNESS: Okay. Thanks.

Ms. MEADOWS: Thank you.

And, Your Honor, the State rests.

THE CQURT: Any reply?

MS. McMAHAN: No, Your Honor, but we just ask that you
review the record as a whole, since it is a trial, before
making a decision..

THE COURT: 1I'll be glad to. And i1f you would, would you
point to me evidence in the record that would point to the
defense of accident? And do you agree with the State that
voluntary is not a lesser included of the —--

MS. McMAHAN: I do, Your Honor.

THE COURT: Then that ground is denied.

MS. McMARHAN: If you would just maybe let me get back to
you in the next day or two —-

THE COURT: Yes, ma'am.

MS. McMAHAN: -- so I can go through it again and just

double—check?
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THE COURT;: If you'll email that to me and my law clerk.

MS. McMAHAN: Mm-hmm. Okay.

THE COURT: All right. Thank you,

Now, please explain to him, I'm going to review the
records, his attorneys will give me some further information,
and then I'll rule on his application.

All right. Very good. The hearing's ended. You can
take him.

MS. McMAHAN: Just one more thing, Judge. If you
wouldn't mind, if you allow me to say Monday or Tuesday, only
because I'm in court literally every day this week.

THE COURT: That's fine.

MS. McMAHAN: Thanks.

(The above matter concluded at 10:43 a.m.)
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
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1. INTRODUCTION

This matter comes before th:is Court by way of a post-conviction rcli:cf (PCR) action
commenced by Filiberto Garcia Campos (Applicant) on December 3, 2018, alleging he is entitled
to post-conviction relief based on constitutionally ineffective assistance of counsel. A hearing into
the matter convened before the undersigned on December 13, 2021, at the Lexington County
Judicial Center. Applicant was present at the hearing and represented by Ashley A. McMahan.
Assistant Attomey General Lillian L. Meadows represented the State. Applicant testified on his
own behalf at the hearing, as did his tr:ial counsel, Aimee J. Zmroczek, and his co-defendant, Tracy
Roach. In addition to the pleadings in this action, this Court had before it a copy of the Lexington
County Clerk of Court records regarding the subject convictions; Applicant’s records from the

South Carolina Department of Corrections; a full and complete record of Applicant’s direct appeal,

including the trial transcript; the trans;cript of his co-defendant’s plea; and the records of the current

PCR action.

Following a thorough review of the record in its entirety, along with the testimony and
evidence presented at the evidentiary hearing, this Court finds Applicant has failed to establish any

| Page10f26
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constitutional violations or deprivations entitling him to post-conviction relief. For the reasons

discussed below, this Court denies reljef and dismisses this action with prejudice.

II. FACTS & PROCEDURAL HISTORY
|
Applicant is presently confined in the South Carolina Department of Corrections pursuant

to orders of commitinent from the Lexington County Clerk of Court. Applicant was arrested on
September 12, 2013, following an investigation into the death of his thirteen-month-old daughter.
During its May 2014 term, the LexinLton County Grand Jury indicted Applicant for homicide by
child abuse (2014-GS-32-1347). On June 1, 2015, Applicant proceeded to a jury trial before the
Honorable Thomas A. Russo. Aimee J|. Zmroczek represented Applicant. Deputy Solicitor Suzanne

Mayes and Assistant Solicitor Robert E. McNair, III, of the Eleventh Circuit Solicitor’s Office

prosecuted the case.
A. Summary of Evidence Adduced at Trial

Around 9:30 p.m. on Septeml?er 2, 2013, Applicant called 911 from a telephone located at
a store near his home in West Colulinbia, South Carolina, and reported his thirteen-month-old
daughter (“Victim™) had died because?she was “very sick.” (R. 104-05; 212; 530-31). In response,
Hunter Reed, a paramedic with Lexington County Emergency Medical Services, quickly
responded to Applicant’s home along with other emergency personnel, (R. 102-06; 124-25).
When he arrived a short time later, he encountered Applicant, who was holding Victim, along with
Tracy Roach, Victim’s mother. (R. 105-06; 121; 131-32). Applicant then quickly handed Victim
to Reed, and Reed immediately noticz;:d Victim, who was not breathing and had no pulse, appeared
to be very small, was underweight, a'nd did not look or feel like a typical infant of the same age.

(R. pp. 106-110). At that point, Reed.moved Victim to his ambulance, began resuscitation cfforts,

! During the call, Applicant alsc noteﬁ Victim was not breathing and was dry. (R. 531).
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took off her clothing for treatment purposes, and noticed she was “profoundly emaciated.” (R.

107-09). As he provided her with treatment, Reed further noticed Victim had a “complete lack™

of fatty tissue on her body, appeared: “skeletal,” had “very sunken in” eyes, was dirty, and was

wearing a degraded diaper that was stained with urine and nearly falling apart. (R. pp. 105-110).
Reed then rapidly transported Victim to Lexington Medical Center, but he and other medical
personnel were never able to revive her. (R. 110; 144-45).

As a result of Victim’s death, Detective Michael Gooding responded to the Lexington
Medical Center to conduct an investigation into the matter, and he went to see Victim in the
emergency room. (R. 142; 144-45). Lipon seeing her, Detective Gooding was shocked by Victim’s
appearance and noticed she was extremely thin, her eyes appeared sunken in, her mouth was very
dry, all of her ribs were “cleanly and cilearly” visible, her shoulder blades were protruding, she had

seeping open sores on-her body, she v;;as covered in what appeared to be crystalized urine, and she

commonly assacjated with Dewn-Syndrame:d: Letimioeend

Detective Gooding spoke with Roach, who was still at the hospital, and then went to Applicant’s

residence to speak with him there. (R. 149; 151-54). During his ensuing conversation with
Applicant, Applicant stated he had b!een off from his job for a three-day holiday weekend at the
time of Victim’s death, woke up a:o;md 1:00 p.m. earlier that day, made something to eat in the
kitchen, went back to sleep, woke up later, checked on Victim, and found her unresponsive in her

I
crib. (R. 155-58). Additionally, Applicant stated he did not check on Victim when he had woken

1
]
2 While attempting to treat Victim, Reed obtained a medical history from Roach, who reported
Victim was behaving normally ea.rliefr that afternoon and had been checked on muitiple times by

Applicant prior to her death, (R. 113).
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up earlier because her room was on the other side of his residence, which was a single-wide trailer.
(R. 156). Applicant further stated Victim had been sick all day but claimed nothing had been
different in the last day or so of herjlife. (R. 159-60). Furthermore, Applicant asserted Roach,

whom he reported had been sick and was sleeping on a couch, usually fed Victim and had not told

him anything about Victim on the da3.i of her death. (R. 153-56; 159-60),

Subsequently, in the early n!mming hours of September 3, 2013, Detective Gooding
executed a search warrant at Applicant’s trailer. (R. 165). When he did so, Detective Gooding
immediately detected the odor of urine and discovered the smell grew stronger as he walked to
Victim’s bedroom. (R. 166}. During hiIs ensuing search of the residence, Detective Gooding located
a baby bottle containing crusty and curdled milk in the floor of the living room, two or three more
baby bottles containing crusty and curdled milk on the kitchen cournter, a higbchair that appeared
to be used solely for storage in the corner of the kitchen, dusty and unopened bottles of baby food
and formula buried underneath other ftems in the kitchen, a baby bathtub that appeared unused in
the master bathroom, and multiple empty beer packages throughout the kitchen, (R, 166-68; 173
74; 176-82; 184-86). Notably, Detective Gooding did not locate any open containers of baby food
or any fresh milk or formula anywheire inside the trailer, including in the refrigerator, which only
contained food for adults, and he was unable to locate any implements used to clean baby bottles
anywhere in the tesidence. (R. 168; 173; 176; 185-86; 233).

Thereafter, at approximately 10:00 a.m. later that moming, Dr. Jeffrey Welch, a pathologist
at Lexington Medical Center and an expert in clinical and anatomic pathology, conducted an
autopsy of Victim. (R. 148; 356-59). During the autopsy, Dr. Welch discovered Victim, who was

{
thirteen months old, weighed just nine pounds and two ounces, which was a weight significantly
|
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below the weight expected of a child her age.? (R. 360). He further noticed she was extremely thin
and her eyes and cheeks were sunkeri in, which was indicative of chronic malnutrition. (R, 361—
62; 364). As the autopsy continued, Dr. Welch noted Victim’s ribs and spine were protruding; her
scapulas were visible; her hip bonesjwere protruding; her skin was wrinkled; she had pressure
sores on her body; and the crown of her head was sunken in, which was a sign of malnutrition and
dehydration. (R. 364-66; 372; 374). Additionally, he discovered Victim’s stomach was empty at

the time of her death. (R. 381). Furthermore, he noted she had no fatty tissue on her body and her

liver, thymus, and adrenal glands were exhibiting changes caused by chronic malnutrition and
starvation. (R. 366-69; 373-74), Base|d on his discoveries during the autopsy, Dr. Welch concluded
Victim’s death resulted from lethal ncl-,glect. (R. 375).

Following the determination regarding the cause of Victim's death, Detective Gooding
continued his investigation into the matter. (R. 187-89). While doing so, he obtaited medical
records associated with Vietim, and tlmc last record he was able to locate was from November 12,
2012. (R. 194-95). However, he asiccrtained thirty-seven different medical appointments for
Victim were missed, cancelled, orlotherwise not kept during her short lifetime. (R. 197).

Additionally, he discovered Victim received in-home visits from miedical personnel through the

Easter Seals program but no in-home visits occurred after 2012.% (R. 195). He further discovered

Victim received full medical insurance coverage through Medicaid, vouchers for formula and food

3 According to the medical testimony presented during trial, Victim should have weighed between
eighteen and twenty pounds at the tinie of her death. (R. 432).

4 Regarding those in-home visits, Melissa Juergens, an early intervention specialist with Easter
Seals of South Carolina, testified dlllring trial she visited Applicant’s home six times between
September and December of 2012 to| provide developmental training to Victim’s family and only
stopped doing so when Roach terminated her services. (R. pp. 254-56). Juergens further testified
she weighed Victim during a visit on December 5, 2012, and determined Victim weighed nine
pounds and five ounces at that time. 1(R. 257-58).
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through the Women, Infants, and Children Program, and $698 per month in Social Security benefits
while her family received an additional $526 per month in food stamps. (R. 196-97; 217-19; 321).
Furthermore, he spoke with Applicant, Roach, and their neighbors and determined everyone,

including Applicant, was home the majority of the time in the days leading up to Victim’s death.

(R. 192-93; 210).
Based on his discoveries, Detective Gooding arrested Applicant and Roach in connection
to Victim’s death on September 12,2013, and executed a second search warrant at the residence.’
(R. 199-201). During the second séarch, Detective Gooding discovered the trailer had been
cleaned, the highchair had been unclufttered, and the dusty baby food he had seen during his earlier
search had been polished off and stacked neatly on the counter. (R. 201-02). Additionally, he
Jocated a bag in the living room containing multiple medications prescribed to Roach along with
a pill crusher. (R. 215-16; 222). Furthlermore, he located some unused vouchers for baby food and
formula along with numerous receipts indicating' fast food, beer, and other food items were
purchased in the days and weeks lcaciling up to Victim’s death, but none of the receipts indicated
any baby food or formula had been pl::lrchased during that time span. (R. 211-12; 217; 219).
Subsequently, Applicant was' indicted for homicide by child abuse, and he elected to
proceed to trial. (R. 5~-11; 629-30). At the outset of trial, the solicitor indicated she wished to
introduce some of the photographs tz:lken of Victim after her death during the course of the trial,
and Counsel Zmroczek responded she objected to some of the pictures the solicitor intended to

introduce.® (R. 12—13; 35~38). In support of her objection, Counsel Zmroczek indicated she wished

5 At the time of his arrest, Applicaﬂt had $484 in cash in his wallet and a reported income of
$38,193 per year. (R. 206; 280).

6 In arguing for the admission of solile of the post-mortem photographs, the solicitor noted over
one-hundred photographs had been taken in Applicant’s case and the majority were not being
offered into evidence. (R.35-36; 76).
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to introduce a transeript of remarks made by Judge J. Cordell Maddox, Jr., the South Carolina

cireuit court judge who accepted Roach's guilty plea prior to Applicant’s trial, because Judge

Maddox purportedly stated during the[ guilty plea proceedings he could not remain impartial after
viewing the photographs from the casle. (R. 38-39). In response, the trial judge inquired as to how
Judge Maddox’s purported views on the photographs would be relevant to Applicant’s case in light
of the fact he might have a differing view of the evidence presented to him, and, at that point,
Counsel Zmroczek withdrew her request to make Judge Maddox’s remarks a part of the trial
record. (R. 39—40). Counsel Zmroczek then objected to some of the photographs because Victim’s
stomach was “all sunk down” in the post-mortem photographs the solicitor wished to introduce
while maintaining Victim’s stomach appeared different in photographs taken closer in time to her
death, (R. 36-38; p. 41). In rebuttal, the solicitor asserted the photographs were highly probative
because they were necessary for the medical testimony to be understood and because Counsel
Zmroczek intended to challenge the cause of Victim’s death along with argue Applicant was not
aware of Victim’s condition. (R. 42—44).

Upon considering the arguments of counsel and reviewing the evidence overnight, the trial
judge ruled one of the photographs the solicitor wished to introduce would not be admissible due
to the fact it was cumulative to another of the photographs but overruled Counsel Zmroczek’s
objection as to five of the post-martem photographs upon finding their probative value was not
substantially outweighed by their potential for unfair prejudice. (R. 62; 73-75), Furthermore, the
trial judge determined Victim’s condition appeared to be the same in both the earlier post-mortem
photographs and the photographs tak;:n several hours Jater at the time of the autopsy. (R. 44; 73).

Thereafter, as trial proceeded !forward, Reed testiﬂe;:l about his response to Victim’s death
and his observations of Victim’s alarming condition when he arrived at Applicant’s home while
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noting Victim’s concerning features were readily apparent, and one of the photographs taken of
Victim’s body — State’s Exhibit # 9 — was admitted into evidence over Counsel Zmroczek’s
objection after Reed confirmed it accurately reflected Victim’s condition at the time he placed her

into his ambulance. (R. 102-03). Likewise, Detective Gooding testified about the details of his

investigation into Victim’s death, alnd he recounted his observations of Victim’s shocking
condition when he saw her in the elrflergency room at the Lexington Medical Center.” (R. 142
238). Additionally, Becky Kelly, one of Applicant’s neighbors, noted Applicant was home every
day between June and September of 2013 after he got off work, and Brenda McLain, an accountant
and bookkeeper at Applicant’s place of employment, confirmed Applicant typically got off work
around 2:30 p.m., did not ordinarily work on weekends, and last got off work at 2:3] p.m. on
August 30, 2013, prior to Victim’s death several days later. (R. 131; 135; 239-50).

As the trial continued forward, Counsel Zmroczek asserted a “juror with . .. shoulder length
blond hair’ was “crying” and “had visible tears” when State’s Exhibit # 9 was published to the
jury, and the trial judge noted Counsel Zmroczek’s assertion for the record. (R. 270~71). Following
that occurrence, Mary Kayse, a pedia!tric nurse practitioner who saw Victim for wellness checks
after her birth, testified about her intell'actions with Victim and her family. (R. 283-86). During het
testimony, Kayse recounted she weiighed Victim, who was born in July of 2012, several times
between August and November of 2012 and Victim’s weight gain was concerning at that time. (R.

286-89). In response, Kayse indicated she spoke to Roach, personally fed Victim, who “greedily”

drank two ounces of formula, and recommended Roach increase Victim’s calorie intake. (R. 289~

|

'L

7 During his testimony, Detective Goc?ding noted the only change in Victim’s appearance between
when he saw her in the emergency Toom and saw her at the time of the autopsy was the medical
equipment used in the efforts made to save her life had been removed by the time of the autopsy.

(R. 187).
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93). Aifter that, Kayse stated Applicant and Roach brought Victim back for one more appointment
on November 12, 2012, she weighed Victim and discovered Victim had gained eight ounces in
three days, and then Applicant and [Roach left with Victim before the appointment could be

conducted. (R. 297-98).

In addition to that testimony, ]II)r. Welsh testified about Victim’s cause of death along with
his observations during Vietim’s aut[opsy, which he found o be “siriking,” and several more
photographs of Victim’s condition after her death — State’s Exhibits # 3, # 11, # 12, and # 13 —
were admitted into evidence. (R. 356-83). Regarding Victim’s cause of death, Dr. Welsh explained
she died of lethal neglect while noting her death was not caused by drug interaction or a heart
condition.? ? (R. 375; 377; 381-82). i-‘Ie further stated Victim’s life could have been saved if she
had received medical attention when her symptoms were readily apparent. (R. 376). Likewise, Dr.
Susan Luberoff, a child abuse pediat:rician and expert in forensic pediatrics, testified about her
evaluation of the medical records, autopsy findings, photographs, and data related to Victim’s
death, (R. 396-402). During her testixﬁony, Dr. Luberoff noted Victim was “profoundly emaciated™
in a “striking” and “startling” fashionjand referred to the various photographs taken after Victim’s
death to explain the significance of the features depicted in those photographs. (R. 409-14). In
order for Victim to have reached the cpndition she was in, Dr. Luberoff stated she would have had

to have been starved for a period of months.!® (R. 414). Dr. Luberoff further noted the physical

8 Although drug interaction was ruled out as a cause of Victim’s death, three different
antidepressants were determined to have been present in Victim’s body at the time of her death,
and those drugs had been 1ngested w1t1'un the last twelve hours of her life, (R 344-45; 381-82).

? Earlier during her opening statement Counsel Zmroczek had called the jury’s attention to the
fact Victim had been diagnosed witha 'heart condition. (R. 101). However, Victim’s heart condition
had healed by the time of her death. (R. 295-96; 377; 401-03).

10 Spec:ﬁcally, Dr. Luberoff mdlcated Victim could have reached the degree of starvation she was
experiencing in as little as two months. (R. 421).
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features of Victim’s chronic starvation, which were depicted in the photographs admitted into
evidence, would have been readily apparent to any reasonable caregiver along with a loss of motor
skills and strength, which Victim would have been exhibiting in the last days or weeks of her life."!

(R. 416-18). Following the presentation of that testimony, the State rested.

Counsel Zmroczek offered the testimony of several different witnesses in Applicant’s
defense, (R.456;465;470; 480; 488;508). Through those witnesses, it was established Applicant
was a “[v]ery good worker” at his job, Applicant understood English, a volunteer for a mentor
program made several in-home visits between January and May of 2013 due to a report of neglect
involving Applicant’s son, and Roach had previously claimed to be Victim’s primary caregiver
while also falsely claiming she was so because Applicant lived outside of the area. (R. 457; 466;
472-74; 476-78; 485). Furthermore, through those witnesses, it was established a computer
recovered from Applicant’s home contained nearly a thousand pictures on it, including pictures of
Applicant and Victim. (R. 500-01). However, it was further established the computer contained
no pictures of Victim taken after April of 2013. (R. 501).

B. Applicant’s Testimony

Applicant elected to testify in his own defense. (R 513). During his testimony, Applicant
stated Roach, whom he began living with in 2005, became pregnant with Victim during the course
of their relationship, and he. claimed Roach wanted to have an abortion when they discovered
Victim had “problems.” (R. 518-21). However, Applicant stated Victim was born anyway and was

hospitalized for approximately one month afterwards, and he claimed he visited her in the hospital

11 During Dr. LuberofF's testimony, the solicitor introduced a photograph — State’s Exhibit #73 ~
depicting Victim at an earlier point: in her life before she was chronically starved, and that
photograph allowed the jury to obseryve the changes in Victim’s appearance that were depicted in
the other photographs discussed by Dr. Luberoff after Victim had been chronically starved by her
parents. (R. 414—16; 433).
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daily during that time period and was taught to feed her by her doctors. (R. 521-22). Additionaily,

Applicant stated Victim was small after she was born and claimed he was concerned by her lack
of weight gain during her lifetime. (R. 523). However, Applicant insisted it was Roach’s role to
take care of Victim while claiming he held Victim every time he saw her up until her death, changed
her diapers on some occasions, played with her, and was never not allowed to see her. (R. 527-
28).

Applicant further and inconsistently claimed Roach, whom he stated was sick and sleeping

on a couch at the time, would not leit him see Victim on the weekend of Victim’s death while

insisting he last saw Victim three dayls before her death at a time when she was clothed. (R. 532—

35; 537). When he saw her at that time, Applicant claimed Victim did not look sick. (R. 534).
I

Furthermore, as his testimony continued, Applicant acknowledged he was capable of feeding
Victim but insisted it was not his reslponsibility or job to feed Victim. (R. 539-42). Instead, he
explained that responsibility fell to i{oach, whom he characterized as “crazy.” (R. 541; 553).
Applicant further conceded he was olff every weekend during August of 2013 at the time when
Victim was starving to death. (R. 53942).

C. Verdict & Subsequent Proceedings

Following the multi-day trial, the jury convicted Applicant as indicted on June 5, 2015.
Judge Russo sentenced Applicant to li'fe without the possibility of parole.

Applicant filed a timely notice of appeal. Appellate Defender David Alexander perfected
his appeal by filing a brief with the Court of Appeals on the following issue:

Whether, pursuant to Rule 403, because the overwhelming prejudice
drastically outweighed their probative value, the trial court erred in
admitting photographs of an infant’s corpse that caused one of the
most seasoned tral jutl:lges in this state to declare he could not be
impartial after viewing them and caused jurors to cry upon their
publication by the State?
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On March 7, 2018, the CoLrt issued an unpublished per curiam opinion affirming
Applicant’s conviction, State v. Campos, Op. No. 2018-UP-100 (S8.C. Ct. App. filed March 7,
2018). The case was remitted back to|the circuit court on March 28, 2018.

II1. ISSUES BEFORE THIS COURT

In his original application foripost-conviction relief, Applicant alleged he is being held in
]
custody unlawfully based on the follo;wing {excerpted verbatim):

1. Ineffective assistance of trial counse]

a. “Counsel failed to request charges on involuntary
manslaughter and accident. Counsel[]s conduct was
deﬁcwnt- because the Defendant[‘]s testimony
supported and[sic] involuntary manslaughter charge by
providing evidence of his provided limited care by the
victim[‘]s killer who ‘would not let him see’ and by his
finding and reporting of the victim ‘not breathing
anymore.”

The State requested an eviderltiary hearing through its return, partial motion to dismiss,
and motion for a definite statement on! March 29, 2019. On August 20, 2021, PCR counsel filed an
amended application pursuant to Rul¢ 71.1, SCRCP, to conform to the evidence presented at the
PCR hearing in the event that any new issues arise during the court of the hearing.'2 PCR counsel
further amended the application to include the following allegation:

1. Ineffective Assistance of Counsel as to Aimee Zmroczek,
Esquire '

a. Failure 0 request jury charges on lesser-included
offense

IV. STANDARD OF REVIEW

An applicant may seek PCR ulpon the following types of allegations:

12 See Simpson v. Moore, 367 S.C. 387, 599, 627 S.E.2d 701, 708 (2006), abrogated on other
grounds by Smalls v. Stare, 422 §.C. 174, 810 S.E.2d 836 (2018); Rule 15(b), SCRCP (pleadings
may be amended, even after Judgment to conform to issues tried by express or implied consent
but not raised in the original pleadings)
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1, That the corwictiion or the sentence was in violation of the
Constitution of the United States or the Constitution or laws of
this State;

2. That the court was without jurisdiction to impose sentence;

3.  That the sentence exceeds the maximum authorized by law;

4,  That there exists evidence of material facts, not previously
presented and heard that requires vacation of the conviction
or sentence in the interest of j justice;

5. That his senten'ce has expired, his probation parole or
conditional release unlawfully revoked, or he is otherwise
unlawfully held in custody or other restraint; or

6. That the conviction or sentence is otherwise subject to
collateral attack upon any ground of alleged error heretofore

available under any common law, statutory or other writ,
motion, petition, proceeding or remedy].]

S.C. Code Ann. § 17-27-20(A).

The Sixth and Fourteenth Anl1endments to the United States Constitution guarantee ail
criminal defendants the right to “assilstance by an attorney, whether retained or appointed, who
plays the role necessary to ensure. that the trial is fair.” Strickland v. Washington, 466 U.S. 668,
685 (1984). Ordinarily, PCR allegations are centered upon an allegation that the applicant did not
receive effective assistance of counsel guaranteed by the Sixth Amendment. The allegation of
denial of such representation sets fortl'! a prima facie violation of this constitutional right, and raises
a question of fact that can only be determined by an evidentiary hearing. Rogers v, State, 261 §.C.
288, 291, 199 8.E.2d 761, 762 (1973).

The reviewing court applies the two-part test outlined in Strickiand to determine whether
counsel’s conduct “was so ineffective as to require reversal” of the applicant’s conviction. 466
U.S. at 687. To obtain relief, a PCR aPplicant must prove {1) counsel’s performance fell below an

objective standard of reasonableness; and (2) there is a reasonable probability the outcome of the
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proceeding would have been different but for counsel’s deficient performance. Williams v. State,
363 8.C. 341, 343, 611 S.E.2d 232, 233 (2005) (citing Strickland, 466 U.S. 668). The applicant
bears the heavy burden of establishing both prongs of the Strickland standard, and failure to make
the required showing of either deficient performance or sufficient prejudice defeats the

ineffectiveness claim. Hughes v. State, 346 S.C. 554, 558, 552 S.E.2d 315, 317 (2001); Rule

71.1(e), SCRCP; see also Bell v. Cone, 535 U.S. 685, 695 (2002) (explaining that “[w]ithout proof
of both deficient performance and prejudice to the defense, . . . it could not be said that the sentence
or conviction resulted from a breakdown in the adversary process that rendered the result of the
proceeding unreliable” {citation and intemnal quotation marks omitted)).

The first prong—constitutional deficiency-—is “necessarily linked to the practice and
expectations of the legal community.” Padilla v. Kentucky, 559 U.S. 356, 366 (2010), An applicant
making a claim of ineffective assistance “must identify the acts or omissions of counse] that are
alleged nof to have been the result of reasonable professional judgment.” Strickiand, 466 U.S. at
690 (emphasis added). The reviewing court must then “determine whether, in light of all the
circumstances, the identified acts or: omissions were outside the wide range of professionally
competent assistance” demanded of attorneys in criminal cases. Jd.

Because of the difficulties inherent in making such an evaluation, the reviewing court must
indulge in a “strong presumption that counsel’s conduct falls within the wide range of reasonably
professional assistance.” Butler v. State, 286 S.C. 441, 445, 334 S.E.2d 813, 816 (1985). “The
burden of rebutting this presumption ‘rests squarely on the defendant,’ and [i]t should go without
saying that the absence of evidence cannot overcome [iJt.” *“ Dunn v. Reeves, 594 US. __ , |
141 8. Ct. 2405, 2410 (2021) (alteration in original) (quoting Burt v. Titlow, 571 U.S. 12, 22-23
(2013)). In fact, “even if there is reason to think that counsel’s conduct “was far from exemplary,”
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a cowt still may not grant relief if ‘[t]he record does not reveal’ that counsel took an approach that
no competent lawyer would have chgsen.” Id. (alteration in original) (emphasis added) {quoting
Titlow, 571 U.8, at 23-24). Representation is constitutionally ineffective only if counsel’s conduct
“so undermined the proper functioning of the adversarial process” that the defendant was denied

a fair proceeding. Strickland, 466 UIS. at 686; see Nix v. Whiteside, 475 U.S. 157, 175 (1986)

(noting that under Stricklond, the “b;enchmark” of the right to counsel is the *“fairness of the
adversary proceeding”). :

“When counsel focuses on some issues to the exclusion of others, there is a strong
presumption that he [or she] did so for tactical reasons rather than through sheer neglect.”
Yarborough v. Gentry, 540 U.S. 1, 5 (2003) (citing Strickland, 466 U.S. at 690). The Court, in
determining deficiency, must affirmatively entertain the range of possible reasons counsel may
have had for proceeding as they did. Cullen v. Pinholster, 563 U.S. 170, 196 (2011); Harrington
v. Richter, 562 U.S. 86, 10910 (2011). “[E]ven if an omission is inadvertent, relief is not
automatic. The Sixth Amendment guarantees reasonable competence, not perfect advocacy judged
with the benefit of hindsight.” Yarborough, 540 U.8. at 6; see also Murphy v. Davis, 901 F.3d 578,
592 (5th Cir. 2018) (“[CJounsel’s performance need not be optimal to be reasonable.”).

Review of counsel’s actions is hallmarked by deference, as “it is all too tempting for a
defendant to second-guess counsel’s assistance after conviction or an adverse sentence, and it is
all too easy for a court, examining counsel’s defense after it has proved unsuccessful, to conclude
that a particular act or omission of counsel was unreasonable.” Strickland, 466 U.S. at 689. No
particular set of detailed rules for coulnsel’s conduct can satisfactorily take account of the variety
of circumstances faced by defense counsel or the range of legitimate decisions regarding how best
to represent a criminal defendant. S;‘rifckland, 466 U.S, at 688-89; see id. at 691 (“Representation
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is an art, and an act or omission that s unprofessional in one case may be sound or even brilliant
in another.”). “Defense lawyers have jlimited’ time and resources, and so must choose from among
‘countless’ strategic options.” Dunn, 594 U.S, , 141 8. Ct. at 2410 (quoting Harrington, 562

U.S. at 106-107). “Such decisions are particularly difficult because certain tactics carry the risk of

‘harm[ing] the defense’ by undermining credibility with the jury or distracting from more
important issues.” Id. (quoting Harrington, 562 U.S. at 108). Thus, a fair assessment of attorney
performance requires every effort be made to eliminate the distorting effects of hindsight, to
reconstruct the circumstances of counsel’s challenged conduct, and to evaluate the conduct from
counsel’s perspective at the time. Strickland, 466 U.S. at 689. The ultimate question is not whether
counsel’s actions were reasonable, |I but whether there is any reasonable argument counsel
satisfied Strickland’ s deferential stan%ard.

Thus, a fair assessment of attorney performance requires every effort be made to eliminate
the distorting effects of hindsight, to reconstruct the circumstances of counsel’s challenged
conduct, and to evaluate the conduct fi'om counsel’s perspective at the time, J4. at 689; see Mazzel!
v. Evatt, 88 F.3d 263, 269 (4th Cir. 1996) (declining “to allow an ineffective assistance of counsel
claim to create a situation where post-conviction attorneys stroll in with the full benefit of hindsight
to second-guess trial lawyers who professionally discharge their duties to their clients under the
manifold pressures of a state trial”), The ultimate question is not whether counsel’s actions were
reasonable, but whether there is any reasonable argument counsel satisfied Strickland’s deferential
standard.

The second, or “prejudice” prlong of Strickiand is rooted in the very purpose of the Sixth
Amendment guarantee of counsel—to ensure a defendant has the assistance necessary to justify
reliance on the outcome of the proce]eding. 466 U.S. at 691-92. In order to prove prejudice, an
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applicant must demonstrate counsel’s deficient performance prejudiced the applicant such that
“there is a reasonable probability that, but for counsel’s unprofessional errors, the result of the
proceeding would have been different.” Cherry v. State, 300 S.C. 115, 11718, 386 S.E.2d 624,
625 (1989). A reasonable probability;is a probability “sufficient to undermine confidence in the
outcome.” Strickland, 466 U.S. at|694; see id. at 695 (explaining that, where a defendant
challenges his conviction, he must show that there exists “a reasonable probability that, absent the

errors, the factfinder would have had a reasonable doubt respecting guilt™).

In evaluating prejudice, the PCR court must consider the “specific impact counsel’s error
had on the outcome of the trial” in addition to *“the strength of the State’s case in light of all the
evidence pfcscnted to the jury.” Smalls, 422 S.C. at 188, 810 S.E.2d at 843; Strickiand, 466 U.S,
at 695-96. It is not sufficient “to show [counsel’s] errors had some conceivable effect” on the
outcome of the proceeding—counsel’s errors must be “so serious as to deprive the defendant of a
Jair trial.” Strickland, 466 U.S, at 687 (emphasis added). In general, “the stronger the evidence
presented by the State, the less likel‘:f the PCR court will find the applicant met his burden of
proving prejudice.” Smalls, 422 8.C. at 188, 810 S.E.2d at 843 (citing Strickland, 466 U.8. at 696)
(stating “‘a verdict . . . only weakly sull:iported by the record is more likely to have been affected by
errors than one with ovenwhelmingj record support”), Thus, “[a]n error by counsel, even if

|
professionally unreasonable, does not:warrant setting aside the judgment of a criminal proceeding

if the error had no effect on the judgment.” Strickland, 466 U.S. at 691.

Moreover, the South Carolina Supreme Court has repeatedly held a PCR applicant must
produce the testimony of a favorable witness or otherwise offer the testimony in accordance with
the rules of evidence at the PCR hearing in order to establish prejudice. Bannister v. State, 333
S.C. 298, 303, 509 S.E.2d 807, 809 (1998). Significantly, “the ultimate focus of inquiry must be

Page 17 0f 26
2019-CP-32-4114

865



866

on the fundamental fairness of the prpceeding whose result is being challenged.” Strickiand, 466
U.S. at 696.

The Strickland standard must be applied with scrupulous care, lest “intrusive post-trial
inquiry” threaten the integrity of the very adversary process the right to counsel is meant to serve.
466 U.8. at 689-90, Courts must be|wary of second guessing counsel’s trial tactics; and where
counsel articulates a valid reason for employing such strategy, such conduct is not ineffective

assistance of counsel. Whitehead v. State, 308 8.C. 119, 417 S.E.2d 529 (1992). The applicant’s

burden of proving both Strickiand cclnmponents is heavy in light of the strong presumption that
counsel’s conduct fell within the range of reasonable professional legal assistance. 466 U.S. at
690. Representation is constitutional!y ineffective only if counsel’s conduct “so undermined the
proper functioning of the advcrsarial' process” that the defendant was denied a fair proceeding.
Id. at 686; cf. United States v. Morrow, 977 F.2d 222, 229 (6th Cir. 1992) (“[T]he threshold issue
is not whether [the applicant’s] attorney was inadequate; rather, it is whether he was
so manifestly ineffective that defeat was snatched from the hands of probable victory.”).

V. FINDINGS OF FACT & CONCLUSIONS OF LAW

This Court has reviewed the testimony presented at the PCR hearing, observed the
witnesses, passed upon their credibility, and weighed their testimony accordingly. After hearing
the testimony presented and considefing the legal arpuments by counsel, as welil as the record in
this action incorporated by way of t[he State’s return, this Court proceeds to the sole claim of
ineffective assistance of counsel articulated at the start of the hearing and finds it to be without
merit. Pursuant to S.C. Code Ann. §{17-27-80, this Court makes the following findings of facts

and ﬁonclusions of law based upon all of the probative evidence presented.
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1, Failure to Request a Jury Charge on Inveluntary Manslaughter
This Court finds Applicant claim of ineffective assistance of counsel based on Counsel
Zmroczek’s failure to request a jury charge on involuntary manslaughter is wholly meritless and

fails as a matter of law. See Basham v. United States, 109 F. Supp. 3d 753, 776 (D.S.C, 2013)

(noting that “[jjt is axiomatic that if the claim or claims that counsel failed to raise are devoid of
legal merit, a defendant suffers no prela_judice and cannot establish a claim of ineffective assistance
of counsel” (citing Strickiand, 466 U.S. at 687)), aff"d, 789 F.3d 358 (4th Cir. 2015), and aff’d, 789
F.3d 358 (4th Cir. 2015). |

As to jury instructions, Counsel Zmroczek testified at the PCR hearing that she requested
the “extreme indifference” definition from State v. Jarrell, 350 8.C. 90, 564 S.E.2d 362 (Ct. App.
2002), which defines extreme indifference as “akin to intent.” She explained that she believed the
jury could find Applicant less culpable under this definition. However, she testified that she could
not request a jury charge on involuntary manslaughter because involuntary manslaughter does not
qualify as a lesser-included offense of homicide by child abuse. This Court agrees with Counsel
Zmroczek’s assessment,

The trial judge is to charge the jury on a lesser-included offense “if there is any evidence
from which it could be inferred the l?sser, rather than the greater, offense was committed.” State
v. Gourdine, 322 S.C. 396, 398, 472 S.E.2d 241, 241 (1996); State v. Tyndall, 336 8.C. 8, 21, 518
S.E.2d 278, 285 (Ct. App. 1999) (clarifying that ““[a] lesser included offense instruction is required
only when the evidence warrants such an instruction, and it is not error to refuse to charge the
lesser included offense unless there is‘ evidence tending to show the defendant was guilty only of
the lesser offense™). The test for determining when an offense is a Jesser-included offense of
another offense is “whether the great?r of the two offenses includes all the elements of the lesser
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offense.” McKnight v. State, 378 8.C. 33, 51, 661 S5.E.2d 354, 363 (2008) (citing State ¥

Northcutt, 372 S.C. 207, 215, 641 S.E.2d 873, 877 (2007)). “If the lesser offense contains an
element which is not included in the greater offense, it is not a lesser-included offense of the greater
offense.” Id. (citing Northcutt, 372 S.C. at 215, 641 S.E.2d at 877); see also Knox v. State, 340

S.C. 81, 85, 530 S.E.2d 887, 889 (2000) (“A lesser offense is included in the greater only if each
|
of its elements is always a necessary element of the greater offense.”), overruled on other grounds

i
by State v. Geniry, 363 §.C. 93, 610 8 E.2d 494 (2005).

Homicide by child abuse “requires proof of the death of a child under age eleven during
!

the commission of child abuse or negiect and the death occurs under circumstances showing
extreme indifference to human life,” Northeutt, 372 S.C. at 215, 641 S.E.2d at 877 (citing S.C.
Code Ann. § 16-3-85 (2003)). In her dissenting opinion in State v. Fletcher, Chief Justice Toal
examined the legislative intent reflected in the homicide by child abuse statute and unique nature
of the offense. 379 S.C. 17, 27-31, 664 S.E.2d 480, 48487 (2008). Specifically, she noted:

Child abuse differs from other types of crimes in several respects.
Specifically, the crime of child abuse often occurs in secret, typically
in the privacy of one’s home. The abusive conduct is not usually
confined to asingle instance, but rather is a systematic pattern of
violence progressively escalating and worsening over time. Child
victims are often completely dependent upon the abuser, unable to
defend themselves, and often too young to alert anyone to their
horrendous plight or ask for help. It is also not uncommon for child
abuse victims to be so young that they are incapable of offering
testimony against the abuser.

Id at 27, 664 S.E.2d at 48485 (Toal, C.J., dissenting). “In light of the insidious nature of this
crime,” she explained, the legislature created a separate statute that “incorporates more than just
the act that causes the death” by criminalizing “the specific infliction of abuse as well as the failure
to protect a child from abuse which rlesults in the death of that child while exhibiting an extreme

indifference to human life.” Id.; ¢f Jarrell, 350 S.C. at 99, 564 S.E.2d at 367 (“A parent has a
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specific and nondelegable duty to serve the best interest of [his or] her child and should make every
effort not to knowingly place [his or] ther child in harm’s way.”).

Thus, the homicide by child abuse statute “recognizes and criminalizes both the acts and

the omissions that typify the situation in which a helpless child perishes as a result of an adult’s
actions or criminal ambivalence.” ‘JI'“letcher, 379 S.C. at 31, 664 S.E.2d at 487 (Toal, C.JI.,
dissenting); see S.C. Code Ann. § 161:-3-85(B)(1) (defining “child abuse or neglect” as “an ac? or
omission by any person which causes harm to the child’s physical health or welfare™ (emphasis
added)), Specifically, S.C. Code Ann,|§ 16-3-85(A) provides that “[a] person is guilty of homicide
by child abuse if the person: (1) cz;luses the death of a child under the age of eleven while
committing child abuse or neglect, :and the death occurs under circumstances manifesting an
extreme indifference to human life; on(2) knowingly aids and abets another person to commit child
abuse or neglect, and the child abuse or neglect results in the death of a child under the age of
eleven.” See also S.C. Code Ann, § 16-3-85(B)(1) (defining “child abuse or neglect” as “an act or
omission by any person which causes harm to the child’s physical health or welfare”).

The meaning of extreme indifference to human life in the context of a homicide by child
abuse case is consistent with recklessness and indifference in reckless homicide cases. McKnight,
378 S.C. at 48, 661 S.E.2d at 361. Thus, extreme indifference to human life can similarly be
equated to “a conscious failure to exercise due care or ordinary care or a conscious indifference to
the rights and safety of others or a reckless disregard thereof.” Id. (quoting Stase v. Tucker, 273
S.C. 736, 739, 259 S.E.2d 414, 415 (1979)); see 8.C. Code Ann. § 16-3-85(B)(2) (** [Hlarm’ to a
child’s health or welfare occurs when a person (a) inflicts or allows to be inflicted upon the child
physical injury, including injuries sustained as a result of excessive corporal punishment; (b) fails
to supply the child with adequate food, clothing, shelter, or health care, and the failure to do so
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causes a physical injury or condition resulting in death; or (¢) abandons the child resulting in the
child’s death.”).

In Stafe v. Greene, our Suprenje Court agreed with Chief Justice Toal’s opinion in Fleicher
to the extent that the “homicide by child abuse statute reflects the legislature’s intent to define and
target a specific societal problem—child abuse resulting in death,” 423 S.C. 263, 281, 814 S.E.2d
496, 506 (2018). In that case, the Court examined the distinction between the detailed elements

found in the homicide by child abuse statute and the “broad terms” that comprise the offense of

involuntary manslaughter. Id, Notab|1y, involuntary manslaughter can exist based on a larger
number of factual predicates, and the now codified common law offense covers “unintentional
killings from both unlawful conduct that does not naturally tend to place another in danger of death
or serious bodily harm and lawful conduct that recklessly places another in danger of harm.” Id.;
see generally McKnight, 378 S.C. at 51, 661 8.E.2d at 363 (“Involuntary manslaughter is defined
as (1) the unintentional killing of another without malice, but while engaged in an unlawful activity
not naturally tending to cause death or great bodily harm; or (2) the unintentional killing of another
without malice, while engaged in a lawful activity with reckless disregard for the safety of
others.”).

In State v. McKnight, a post-c?nviction relief appeal, our Supreme Court held that counsel
was not ineffective for failing to request a jury charge on involuntary manslaughter as a lesser-
included offense of homicide by child abuse based on the elements test. 378 8.C. at 51-52, 661
S.E.2d at 363. Specifically, the Court explained that “only the ‘unlawful activity’ definition of
involuntary manslaughter could potentially apply in the arena of child abuse because child abuse
is an unlawful act.” Id (citing State v. Mitchell, 362 S.C. 289, 608 S.E.2d 140 (Ct. App. 2005).

Because “child abuse could never be defined as an unlawful activity ‘not tending to cause death or
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great bodily harm,” the Court explained, “the elements of involuntary manslaughter will never be
included in the greater offense of homicide by child abuse.” Id. at 52, 661 S.E.2d at 363 (emphasis
added).

Because our Supreme Court fhas expressly held that involuntary manslaughter is not a
lesser-included offense of homicide} by child abuse, Applicant’s claim pertaining to Counsel
Zmroczek’s failure to request a jury charge on involuntary manslaughter fails as a matter of law.
Accordingly, Applicant’s request for relief by way of this allegation is DENIED.

2. Failure to Request a Jury Charge on Accident
This Court similarly finds Applicant failed to establish Counsel Zmroczek provided

constitutionally ineffective assistance|by failing to request a jury charge on the defense of accident.

See Arneite v. State, 306 S.C. 556, 557-58, 413 S.E.2d 803, 804 (1992) (reversing the i’CR court’s
grant of relief based on counsel’s failure to consider the defense of accident where there was no
probative evidence in the record that tl;le defendant was acting lawfully at the time of the homicide);
see also Palacie v. Stafe, 333 8.C. 5(:)6, 514-15, 511 8.E.2d 62, 67 (1999) (finding counsel was
not deficient for failing to make futilei argument).

The law to be charged to the jiury is determined by the evidence presented at trial. State v.
Hill, 315 8.C. 260, 262, 433 S.E.2d !_348, 849 (1993). A “trial court commits reversible error if it
fails to give a requested charge on .'cmI issue raised by the evidence.” Id. However, “no instruction
should be given by the trial judge . . : which tenders an issue which is not presented or supported
by the evidence.” State v. Weaver, 265 S.C. 130, 137, 217 S.E.2d 31, 34 (1975). Further, our
Supreme Court has cautioned trial judges “to charge only the law which is applicable to the
case,” as “the purpose of the jury instructions is to enlighten the jury.” State v. Fair, 209 S.C. 435,

445,40 S.E.2d 634, 637 (1946); see fc‘f. (noting that “[t]his purpose is accomplished by a statement

1
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of the law which fits the concrete case; it is defeated by a discourse filled with abstract legal
propositions having the effect of confusing the minds of the jury.”), Providing instructions to the
jury which do not fit the facts of the case may tend to confuse the jury. State v. Lee, 298 8.C. 362,
364, 380 S.E.2d 834, 836(1989); Fair, 209 S.C. at 445, 40 S.E.2d at 637.

The defense of accident protects a defendant who, while acting lawfully and with due care,

unintentionally causes harm to another. State v. Commander, 396 8.C. 254, 271, 721 S.E.2d 413,

422 (2011); cf. State v. Brown, 205 S8.C. 514, 32 S.E.2d 825, 828 (1545) (“Where the death of a
human being is the result of accident or misadventure, in the true meaning of the term, no criminal
responsibility attaches to the act of th? slayer, If it be shown that the killing was unintentional; that
it was done while the perpetrator wa!s engaged in a lawful enterprise, and was not the result of
negligence, the homicide will be exct.%sed on the score of accident.”). However, a “homicide is not
excusable on the ground of accident: unless it appears that the defendant was acting lawfilln”
Arnette, 306 S.C. at 557, 413 S.E.2d at B04; see State v. Burriss, 334 S.C, 256, 262, 513 S.E.2d
104, 107 (1999) (noting that the defense of accident fails “if the State proves beyond a reasonable
doubt “that the unlawful act in which the accused was engaged was at least the proximate cause of
the homicide™).

At the PCR hearing, Counsel Zmroczek testified that she could not have requested a jury
charge on accident because there was siinply no evidence the child’s death occurred by accident.
Specifically, she explained that none of Applicant’s behavior would fall under an accident theory
because “you can’t say you forgot to feed your child by accident.” Applicant failed to provide any
basis upon which Counsel Zmroczek|could have requested a jury charge on accident, and further
failed to point to any evidence in the record that would have warranted a jury charge on accident.
See, e.g., State v. Chatman, 336 S.C:. 149, 153, 519 S.E.2d 100, 102 (1999) (affirming the trial
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court’s refusal to instruct the jury on|the defense of accident where the evidence established that
the defendant engaged in assault and battery and the defendant presented no evidence that he was
acting in self-defense).

Because Applicant failed to meet his burden of proving Counsel Zmroczek’s failure to

request a jury instruction on accident constituted ineffective assistance of counsel, Applicant’s
request for relief by way of this aliegz:lﬁon is DENIED.
I
V1. ALL OTHER ALLEGATIONS

|
I
As to any and all allegations raised in the application or at the hearing in this matter and

not specifically addressed in this ordtlﬂ:r, this Court finds Applicant failed to present any evidence
regarding such allegations. Accordingly, this Court finds those claims were voluntarily waived and
abandoned, and those claims are therefore denied and dismissed with prejudice. 8.C. Code Ann. §
17-27-90.
VII. CONCLUSION

Based on all the foregoing, this Court finds Applicant has not established any other
constitutional violations or deprivations that would require this Court to grant his application for
post-conviction relief. Therefore, this application for post-conviction relief is denied and dismissed
with prejudice.

Applicant must file and serve a notice of appeal within thirty days from PCR counsel’s
receipt of written notice of entry of judgment to secure the appropriate appellate review pursuant
to Rule 203, SCACR. Pursuant to Austin v. State, 305 8.C. 453, 409 8.E.2d 395 (1991), Applicant

has the right to appellate counsel’s assistance in seeking review of the denial of post-conviction

relief, Rule 71.1(g), SCRCP, provides that if Applicant wishes to seek appellate review, PCR
l
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counsel must serve and file a notice of appeal on Applicant’s behalf. Applicant is directed to Rule

243, SCACR, for appropriate procedures for appeal.

IT IS THEREFORE ORDERED:

1.  The application for post-conviction relief be denied and dismissed with
prejudice; and
2.  Applicant be remanded to the custody of the State.

AND IT IS SO ORDERED this Z day of

. LAWTON MCINTOS
residing Circuit Coturt Judge
leventh Judicial Circuit

f
[
|
1
|

ﬂv Iy Mcmth Carolina
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STATE OF SOUTH CAROLINA INDICTMENT FOR
Homicide by child abuse

COUNTY OF LEXINGTON

B

§ 16-03-0085(A)(1) and (B)

At a Court of General Sessions, convened on May 2014, the Grand Jurors of
Lexington County present upon their oath:

That Filiberto Garcia did in Lexington County, South Carolina, on or about July 31,
2012 through September 2, 2013, cause the death of a child under the age of eleven
while committing child abuse or neglect and the death occurred under circumstances
manifesting an extreme indifference to human life; to wit: Madison Garcia, date of birth
being July ], 2012, under circumstances manifesting an extreme indifference to
human life and while committing child abuse or neglect as defined in S.C. Code Section
16-3-85(B), being an act or omission which caused harm to the child’s physical health or
welfare, such act or omission including malnutrition and/or dehydration and/or medical
neglect and/or failure to supply the child with adequate food or health care and the
failure to do so caused a physical injury or condition resulting in the death of Madison
Garcia, in violation of Section 16-3-85(A)(1) and (B), South Carolina Code of Laws

(1976, as amended).

Against the peace and dignity of the State, and contrary to the statute in such case made and

provided. 3

ASSIETANT SOLICITOR
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STATE OF SOUTH CARCLINA IN THE COURT OF GENERAL SESSIONS

COUNTY OF Lexington o
STATE Vs, INDICTMENT/CASER: 2014683201347 (A)

)
)
)
Filiberto Garcia Canpos ; AIWE:  2013A3210201817
ARA: . - )y DateofOffense: _12/7/1931 - 91212013
-
-}
)
)
)

Race;  Hispanic Origin Sex: M Age: 35 S.C.Code § : 16-03-D0BS(AXH)
vos: WM sst ) concots Zs

pddress: SN
City,State,Z1p:  West Columbiu, SC 29169

OLA: SUDA SENTENCE SHEET

*CDL Yes[] Na[ | CMV Yes [ No[:l Huznat Yes[] No[ ] _

In disposition of the said indictment comes now the Defendant who was X] CONVICTEDOF or [JPLEADS

TO: Homicide by child abuse (20 ¥ to Life) .

in violationof § 16-03-0885(AX1) of the 5.C. Code of Laws, bearing CDR Cole # 2356 _

[ NON-VIOLENT [X] VYIOLENT DSFR]OUS X MQST SERIOUS L IMandatory GPCEC 18172545

wiminor Jst or Lewd Ast)

The chirge is: (K] AS Indicted. [ 7l.esser Included Offtnse,  []Defendant Whaives Presentment to Grand Jury. ‘ fdcfgndum‘s initjals}

‘l'ljlgmpl;gl._if: [} Without Neytitiations or Recommendation, | MNegotiated Sentence, [J Recommendation by the State,
T Bolicitor TSUBaF . Defenddnt Attorney for efendant SC Bard

WHIEREFORE, the Defendant is r:ommitt.d 1o the State ment of Cnrrections, [} County Deteation Center,

r& ?[‘! ‘Qﬂ % ri(—o
for a determinate term of aysfmonths ok D un 1 the Youthful Offender Act not io exceed . years
and/or to pay & fine of § ‘ prowdud that upon the service of days/manths/years and/or payment

of § __splus costs m\d asscssmt.an as applicable®; (he Lalance is suspunded with probation for

months/years utid subject to South Carolina Departinent of Probation, Parole and Pardun Services standard conditions of
probation, which are incorporated by reference,
M NCURRENT or 71 CONSECUTIVE to senlcnce o; _
/| The Defendant is to be given credit for time served pursuant i 5.C, Code § 24-13-40 to be calculated and applisd

by lhe State Depariment of Corrections.
[77 The Nefendant is to be placed on the Central Registry of Child Abuse and Nogfeet pussuant to 8.C, Code §]7-25-135.
Pursuint to 18 U.S.C Scetion 922,0t is unlawful for-a petsun convicted of a violation of Section 16-25-20 or 16-25-65 (Criminal
Domestie Violenge ) Lo ship,ltansport,possexs,or receive a firedrdt or ammauiition.

SPECIAL CONDITIONS:
[ORESTIFUTION: [] Deferved [ Def. Walves Henring: [ JUrdered  PTUPR ‘
Towl: & __ _ plus2W%fee: $ . . dayshours Public Service Employment
Payment Terms: : Obtin GED ]
0 Suiby SCDPPPS —  Atiend Yoc. Rehab, or Job Cotp. . _
May scrve W/E begining . '_

Rgcipicnt: Substince Ahusc Counseling [
*Fine; _ _ s Randum Drug/Alcohel testing O
§ 14-1-206 {Asscssments 107.5 %) S . Fine may be pd, in equal, consécutive: weekly/monthily
§ 13-1.21 I{A)(13(Cony. Surcherge) S0 Ssge  _ pmis,of§ _ | beginning
§ U4-1-21H(AY2) (DU Surcharige) IR0 § $ i tu Public Defend .
§ $R-5-2%95 (DUI Assessment) si2 7§ ' > _ . . Paidu Publio Defender Furd
§ 56-1-2K6 (I3L)] Breath Test) $25 % - Other:
Provisu 479 (Public.Delil'rob) S500- % N
§ 13-1-21240aw l’TﬁguuFuﬂdm;} £33 3 T
g 14~i-2*t3,!ﬂm‘g Caust Surt.lmgrf sisn .?;_Jé_-. -
§ S(.!."T MBHI Bream “test r-cc}»” ‘:i 559 5 ‘ _—_ [T Appeinted PD ar uppointed othgh
§ = oz Wl s § 47,12 requires $500 be paids
‘5(ng a!mﬁ - % 3 g7 during probatjon
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