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GROUNDS FOR THE PETITION FOR REHEARING 

In this case of first impression in South Carolina, Petitioner South Carolina Department of 

Corrections petitions this Court, pursuant to Rule 221 of the South Carolina Appellate Court Rules, 

to consider the merits of the appeal filed by Petitioner.  This Petition is based upon the following 

grounds:   

1. On May 3, 2023. Plaintiff initiated this action against Defendants Greenville 

County and the South Carolina Department of Corrections (SCDC).  This case 

involves a question of first impression - whether SCDC owes a legal duty to 

detainees housed in local jails because it performs annual inspections of local jail 

facilities pursuant to S.C. Code §24-9-20.   

2. Plaintiff filed an Amended Complaint on June 6, 2023, asserting claims for 

damages against SCDC for negligence, gross negligence, violation of the South 

Carolina Constitution, and seeking a declaration that SCDC violated the Freedom 

of Information Act.  Plaintiff’s claims arise from the death by suicide of her husband 

who was a detainee at the Greenville County Detention Center awaiting trial. 

3. On June 21, 2023, SCDC filed a motion to dismiss Plaintiff’s claims.  Specifically, 

SCDC argued in pertinent part that: 

a. It does not owe any legal duty to Plaintiff’s Decedent.  

b. Section 24-9-20 does not create a private right of action in favor of 

Plaintiff’s Decedent.   

c. The public duty rule applies in this case.   

d. SCDC is immune from liability under certain exceptions to the waiver of 

sovereign immunity in the South Carolina Tort Claims Act.   
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4. On February 7, 2024, the trial court heard SCDC’s motion. 

5. On March 1, 2024, the trial court issued an order which decided the merits of 

several of SCDC’s defenses and affects its substantial rights.  Specifically, the trial 

court held: 

a. That “SCDC is not immune” and thus has no defense under Sections 15-78-

60(2), (4), (5), and (13) of the South Carolina Tort Claims Act.   

b. That gross negligence applies to Sections 15-78-60(2), (4), (5), and (13) of 

the South Carolina Tort Claims Act even though SCDC did not contend that 

any exception which includes gross negligence applies in this case. 

c. That Section 24-9-20 relating to annual inspections of local jail facilities 

creates a duty of care owed by SCDC to Plaintiff’s Decedent, a detainee at 

a local jail facility awaiting trial.   

d. That “the public duty rule does not provide SCDC a defense in this case.”  

6. On March 11, 2024, Petitioner timely filed a notice of appeal from the trial court’s 

order. 

7. Four days later, on March 15, 2024, this Court summarily dismissed the appeal 

ruling that an order denying a motion to dismiss is not appealable regardless of the 

effect of the trial court’s order.   

8. The trial court’s order is immediately appealable under Sections 14-3-330(1) and 

14-3-330(2) of the South Carolina code because it addresses a novel issue of law in 

this state, involves the merits of the case, the ability of SCDC to assert legal 

defenses,  and affects substantial rights of SCDC.   
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9. This Court should conduct the required case-by-case analysis to determine if the 

order is appealable. 

10. SCDC is entitled to an order granting its petition and permitting it to proceed with 

its appeal of the trial court’s order. 
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ARGUMENT 

The Trial Court’s Order is Immediately Appealable 

This Court has jurisdiction to review any “intermediate judgment, order or decree in a law 

case involving the merits in actions commenced in the court of common pleas...”  S.C. Code Ann. 

§ 14-3-330(1) (2017) (emphasis added).  An order “involves the merits,” when it “finally 

determines some substantial matter forming the whole or part of some cause of action or defense.”  

Mid-State Distribs., Inc. v. Century Importers, Inc., 310 S.C. 330, 334, 426 S.E.2d 777, 780 (1993) 

(emphasis added).  This Court also has jurisdiction to review any an order affecting a substantial 

right in an action when such order “strikes out an answer or any part thereof or any pleading in 

any action.”  S.C. Code Ann. § 14-3-330(2)(c) (2017).  Whether an order is immediately appealable 

must be determined on a case-by-case basis.  Morrow v. Fundamental Long-Term Care Holdings, 

LLC, 412 S.C. 534, 538, 773 S.E.2d 144, 146 (2015).  This Court did not conduct a case-by-case 

analysis and SCDC is entitled to a rehearing accordingly.  

In Stone v. Thompson, 426 S.C. 291, 826 S.E.2d 868 (2019), the South Carolina Supreme 

Court granted certiorari to determine whether a family court order which found that a common-

law marriage existed was immediately appealable under S.C. Code Ann. 14-3-330.  Id. at 292, 826 

S.E.2d at 868.  Notably, the appealed order did not end the case because divorce and equitable 

distribution causes of action were still pending.  Id. at 294, 826 S.E.2d at 869.  This Court held 

that the order was interlocutory because it did not end the case, and further, that it was not 

immediately appealable under the statute.  Id. at 292-93, 826 S.E.2d at 868-69.   

The South Carolina Supreme Court disagreed and reversed.  Id. at 293, 826 S.E.2d at 869.  

The Court found that the order was appealable under 14-3-330(1) because it finally determined a 

substantial matter forming part of a cause of action and a defense to it, and therefore involved the 
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merits.  Id. at 295, 826 S.E.2d at 870.  The Court noted that the family court’s determination 

“finally determined a substantial matter” – i.e. whether the parties were married.  Id.  That issue 

was key to the defense in the case; “Thompson’s primary – and to this point, exclusive – defense 

to the family court causes of action was that the parties were not married.  Accordingly, the court 

weighed the evidence and finally determined a substantial matter forming part of Stone’s causes 

of action, as well as Thompson’s defense, which satisfies the test we clarified in Mid-State.”  Id.   

In Thornton v. South Carolina Elec. & Gas Corp., 391 S.C. 297, 705 S.E.2d 475 (Ct. App. 

2011), this Court considered whether a trial court order granting the defendants’ motion to strike 

class action allegations was immediately appealable under 14-3-330(2)(c).  This Court noted that 

a trial court has the authority to strike allegations in pleadings.  Id. at 303, 705 S.E.2d at 479.  Such 

an action limits the evidence and issues submitted to a jury.  Id.  It also prevents the affected party 

from litigating the merits of the stricken issue.  Id. at 304, 705 S.E.2d at 479.  As such, if the trial 

court incorrectly strikes material allegations of a legitimate cause of action or defense, it is 

impossible to remedy the error.  Id. at 303-04, 705 S.E.2d at 479.  Accordingly, this Court held that 

an order which removes a material issue from the case, thereby preventing the issue from being 

litigated on its merits, affects a substantial right.  Id. at 304, 705 S.E.2d at 479.  This Court noted 

that when determining the appealability of an interlocutory order, it focuses upon the effect of the 

order, not the label given to the motion or to the order.  Id. at 303, 705 S.E.2d at 478.  Ultimately, 

this Court found that the trial court’s order was not immediately appealable because its effect was 

not to strike a pleading, but rather to deny class certification.  Id. at 304-05, 705 S.E.2d at 479.   

Similar to the order in Stone, the trial court’s order in this case determined elements of 

Plaintiff’s claims and eviscerated SCDC’s defenses.  Specifically, the trial court found that that 

“S.C. Code Ann. § 24-9-10, et seq., creates a statutory duty owed by SCDC to Plaintiff in this 
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case.”  (Order 5.)  This determination of a novel question of law is a substantial matter 

underpinning the entire basis of Plaintiff’s causes of action and SCDC’s defenses to those causes 

of action.  As such, the order involves the merits and is immediately appealable.  

In addition, the trial court’s order in this case precludes SCDC from asserting and pursuing 

valid defenses under the Tort Claims Act, namely that it has immunity.  The trial court did not 

simply find that the Plaintiff had pled a plausible claim for which SCDC might not have immunity, 

thus leaving the issue open for discovery and resolution at trial.  Instead, the trial court actually 

decided the immunity issue.  In its order, the trial court summarily held that “SCDC is not immune 

from liability.”  (Order 9.)  The trial court found Plaintiff’s claims against SCDC “are not barred 

by the South Carolina Tort Claims Act” which dismisses legitimate defenses available to SCDC 

under Sections 15-78-60(2), (4), (5), and (13) the South Carolina Tort Claims Act.  (Order 8.)  

Beyond this, the trial court decided on its own that the gross negligence standard applies to those 

exceptions in the Tort Claims Act, even though SCDC did not contend that any section that 

includes gross negligence applies in this case and specifically told that Court that it did not make 

such a contention.  The trial court’s holding that “the public duty rule does not provide SCDC a 

defense in this case” is also dispositive of another viable legitimate defense.  (Order 5.)   
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CONCLUSION 

In this case of first impression, the trial court finally determined several substantial matters 

forming parts of Plaintiff’s causes of action and SCDC’s defenses.  Therefore, the underlying order 

is immediately appealable pursuant to Sections 14-3-330(1) and 14-3-330(2).  Accordingly, 

Petitioner South Carolina Department of Corrections respectfully petitions this Court to reconsider 

its order issued on March 15, 2024, and consider the merits of SCDC’s appeal. 

 
 
March 28, 2024    s/Stephanie H. Burton 
      Stephanie H. Burton 
      GIBBES BURTON, LLC 
      308 East Saint John Street 
      Spartanburg, SC 29302 
      sburton@gibbesburton.com 
      Telephone:  (864) 327-5000 
      Facsimile:  (864) 342-6884 

 
Attorneys for Petitioner South Carolina 
Department of Corrections 
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