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STATEMENT OF ISSUES ON APPEAL 

1. DID THE MASTER IN EQUITY ERR IN GRANTING SUMMARY JUDGMENT TO
RESPONDENT BECAUSE IT (i) WAS NOT THE HOLDER OF APPELLANT'S NOTE
AND MORTGAGE AND (ii) WAS NOT THE PERSON ENTITLED TO ENFORCE
THE INSTRUMENT UNDER SOUTH CAROLINA LAW?

2. DID THE MASTER IN EQUITY ERR IN GRANTING SUMMARY JUDGMENT TO
RESPONDENT BY RELYING ON BANKRUPTCY COURT'S JANUARY 15, 2019
INVALID ORDER THAT AS OWNER OF THE NOTE, RESPONDENT HAD THE
RIGHT TO ENFORCE THE INSTRUMENT?

3. DID THE MASTER IN EQUITY ERR IN GRANTING SUMMARY JUDGMENT TO
RESPONDENT BY FRAUDULENTLY ALTERING THE BANKRUPTCY COURT'S
SEPTEMBER 28, 2018 MOOT ORDER FROM SERVICER TO NOTEHOLDER TO
FAVOR DITECH AND, IN TURN, RESPONDENT?

4. DID THE MASTER IN EQUITY ERR IN CONCLUDING AS LAW THAT RES
JUDICATA BARRED APPELLANT FROM RAISING RESPONDENT'S STANDING
IN ITS FORECLOSURE CASE?

STATEMENT OF THE CASE 

On February 20, 2004, appellant Johnson D. Koala ("Koala" or "appellant") purchased a 

condominium in Cambridge Lakes subdivision in Mt. Pleasant, Charleston County, South Carolina 

and executed a Note in favor of Countrywide Home Loans, Inc., ("Countrywide") for $136,192.00 

with interest accruing at 5.75% per annum (R. p. 090, lines 8-16) and a Mortgage in favor of 

Mortgage Electronic Registration Systems, Inc., ("MERS"). (R. pp. 202-220). 

Due to financial difficulties caused by loss of employment since the end of 2005, economic 

recession of2007 -2009, and inability to sell the condominium to pay off mortgage- related dues, 

Koala filed Chapter 7 Bankruptcy in March 2009 which was closed in July 2009. Shortly 

thereafter, Koala fell behind on his mortgage related payments. 

In July 2010, BAC Home Loans Servicing, LP jka Countrywide Home Loans Servicing, 

LP filed a foreclosure action against Koala. Koala filed a counterclaim in the foreclosure case 
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alleging violation of Federal Real Estate Appraisal Guidelines, Public Law 101.73. Because of 

Countrywide's Bankruptcy and Federal charges against Bank of America, N.A., alleging fraud in 

its acquisition of the assets of bankrupt Countrywide, the foreclosure action was not prosecuted 

until 2014. On September 9, 2013, The Master in Equity dismissed the foreclosure case stating 

nonsuit pursuant to R. 41(a), SCRCP. Based on a Motion by Koola to Reinstate the Foreclosure 

action, the Master in Equity reinstated the case on January 28, 2014. On March 26, 2014, the 

Master in Equity granted Summary Judgment to plaintiff dismissing Koola's counterclaims. The 

appeal of the dismissed counterclaims was not successful. Thereafter, Koola unsuccessfully 

removed the counterclaims to the District Court alleging Federal Question Jurisdiction. 

Subsequent Appeals were also unsuccessful. 

In March 2018, Koola filed Chapter 13 Bankruptcy petition as a means to pay off the 

mortgage related dues by selling his condominium during Bankruptcy, which was possible because 

condominium had appreciated considerably. In the Petition, Koola named Bank of America, N.A., 

as the creditor. However, on April 19, 2018, Di tech Financial, LLC ("Ditech") filed Proof of Claim 

and became Koola's "creditor" in the Bankruptcy. (R. pp. 127-129). Claiming that on June 10, 

2018, Di tech transferred a "claim other than for security," (R. p. 136), and on July 10, 2018, Di tech 

sold ownership of the loan to U.S. Bank Trust, N.A., as Trustee for LSFI O Master Participation 

Trust ("U.S. Bank Trust/respondent"), (R. p. 135), U.S. Bank Trust became Koola's creditor in 

Bankruptcy since July 2018. On November 13, 2018, U.S. Bank Trust filed Proof of Claim stating: 

(i) it was the current creditor, and (ii) it acquired the claim from Federal National Mortgage

Association ("Fannie Mae"). (R. pp. 137-139). Koola unsuccessfully challenged Ditech's and U.S. 

Bank Trust' standing in Koola's Bankruptcy because of their failure to produce the original Note 

duly indorsed to them. Nevertheless, the Bankruptcy Court dismissed Koola's Chapter 13 Petition. 
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In March 2021, Koola filed the second Chapter 13 Bankruptcy Petition as a means to pay 

off the mortgage related dues by selling his condominium during Bankruptcy. In April 2021, U.S. 

Bank Trust filed a Proof of Claim in Koola's 2021 Bankruptcy stating that it was the current 

creditor, and it did not acquire the claim from someone else. (R. pp. 140-141 ). US. Bank Trust 

had filed three different claims in Koo/a 's two Bankruptcies. Koola challenged U.S. Bank Trust's 

standing because it did not produce the original Note to substantiate its standing. Nevertheless, the 

Bankruptcy Court dismissed Koola's second Chapter 13 Petition with prejudice. 

On February 14, 2023, U.S. Bank Trust filed Motion for Summary Judgment, (R. p. 086). 

After a Hearing on the Motion, the Master in Equity filed an Order on April 13, 2023, granting 

Summary Judgment to U.S. Bank Trust, (R. pp. 006-023). On May 17, 2023, Koola filed Notice 

of Appeal. 

ARGUMENT! 

BECAUSE GENUINE ISSUES OF MATERIAL FACTS EXISTED AS TO WHETHER: 

(i) THE RESPONDENT: (1) WAS THE HOLDER OF APPELLANT'S NOTE AND

MORTGAGE AND (2) HAD STANDING IN THE FORECLOSURE CASE, AND (ii) THE

MASTER IN EQUITY HAD JURISDICTION OVER RESPONDENT AND ITS CLAIMS,

SUMMARY JUDGMENT WAS NOT APPROPRIATE IN THE FORECLOSURE CASE.

FACTS OF THE CASE 

On February 15, 2023, U.S. Bank Trust filed Motion for Summary Judgment, (R. p. 086), 

in its foreclosure case against Koola, and the Motion Hearing was set for March 6, 2023, and later 

reset for March 22, 2023. In support of the Motion, it filed, inter alia: 

(i) an "Affidavit of Indebtedness," (R. pp. 087-089), in which the affiant stated that Koola

obtained a mortgage loan from Countrywide Home Loans, Inc. and signed a promissory note in 

favor of Countrywide, (R. p. 088, lines 1-6), and 
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(ii) a copy of the Note, (R. pp. 090-091), executed by Koola in favor of the original lender

Countrywide, which was not indorsed to U.S. Banlc Trust. 

In response, Koola filed: 

(i) Affidavit of Defendant Johnson D. Koola filed on March 2, 2023, (R. p. 092), in which

he stated that the Note contained, inter alia, a provision according to which only the Noteholder 

is entitled to receive payments from the debtor. (R. p. 092, lines 19-23). 

(ii) "Brief of Defendants against Summary Judgment of the Plaintiff' filed on March 2,

2023, (R. p. 093-097), in which Koola stated that U.S. Banlc Trust lacked standing and is not the 

person entitled to enforce the instrument. (R. pp. 093-095). 

(iii) "Supplemental Brief of Defendants against Summary Judgment of the Plaintiff' filed

on March 21, 2023, (R. pp. 098-111), in which Koola argued, inter alia, that: (i) U.S. Banlc Trust 

lacked standing in Koala's foreclosure case and (ii) Consequently, the Master in Equity lacked 

jurisdiction over U.S. Banlc Trust and its claims against Koola, (R. pp. 101-108). 

During the Hearing on March 22, 2023, U.S. Banlc Trust did not defend its foreclosure case 

as to whether it was (i) the Holder of Koala's Note and Mortgage, (ii) entitled to enforce the 

instrument under South Carolina law, and (iii) had standing in its foreclosure case against Koola. 

Instead, it argued that it should be granted Summary Judgment relying on Banlcruptcy Court's 

Orders in Koala's Bankruptcy. (R. pp. 027-044, pp. 45-58, pp. 059-085). Without finding from the 

records whether U.S. Banlc Trust was the Noteholder, the Master in Equity concluded that U.S. 

Banlc Trust produced the Note, (R. p. 017, line 20) and relying on the Banlcruptcy Court's 

September 28, 2018, and January 15, 2019 Orders, (R. pp. 059-085, pp.045-058), the Master in 

Equity granted Summary Judgment to U.S. Banlc Trust. On April 13, 2023, the Master in Equity 

filed the formal Order, (R. pp. 06-023). On April 21, 2023, Koola filed Motion for Reconsideration, 
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(R. 112-120), which the Court denied in its Form 4 Order filed on May 8, 2023, (R. p.3-5), stating 

that the Court adopted U.S. Bank Trust's "Plaintiff's Return to Motion for Reconsideration," filed 

on April 27, 2023, (R. 121-125), as the basis of the Court's Order. 

ARGUMENTS 

U.S. Bank Trust's claims in the Motion for Summary Judgment 

In the "Affidavit of Indebtedness" filed on February 15, 2023, (R. pp. 087-089), attached 

to U.S. Bank Trust's Motion for Summary Judgment, (R. p. 086), the affiant stated, 

"My review of the Servicing Records reveals that on February 20, 2004, Johnson D. Koala 
("Borrower") obtained a mortgage loan from Countrywide Home Loans, Inc. and signed a 
promissory note (the 'Note') in the amount of One Hundred Thirty-Six Thousand Nine­
Two and 00/100 ($136,192.00) dollars, with interest accruing at 5.75% per annum,payable 
to Countrywide Home Loans, Inc., its successors, and assigns. A true and accurate copy of 
the Note is attached and incorporated herein as Exhibit A." (R. p. 088, lines 1-6). 

Koala could not find a provision in the Note stating that the Note was payable to 

Countrywide 's successors and assigns." Instead, the Note contained a provision: The Lender or 

anyone who takes this Note by transfer, and who is entitled to receive payments under this Note is 

called the "Note Holder," (R. p. 090, lines 12-13). U.S. Bank Trust is not Countrywide's successor 

and assignee of the Note. 

During the Motion Hearing, U.S. Bank Trust did not produce the original Note duly 

indorsed and conveyed to it by the original lender Countrywide. Koola brings to the kind attention 

of this Court that U.S. Bank Trust had claimed in the "Reissued Order Substituting Plaintiff' filed 

on December 21, 2021, (R. pp. 024-025), that (i) the Note and Mortgage are the subject of the 

foreclosure action and held by U.S. Bank Trust and (ii) pursuant to Rule 17(a), SCRCP, it is the 

real party in interest in whose name this suit should be prosecuted. U.S. Bank Trust lied in the 

document filed in the Court on December 21, 2021, when it claimed that it is the holder of Koala's 

Note and Mortgage and committed perjury. 
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In summary, U.S. Bank Trust U.S. Bank Trust is not the Holder of Koola's Note and 

Mortgage. 

Koola's Responses to the Motion/or Summary Judgment 

The Note 

In the Supplemental Brief filed on March 21, 2023, (R. p. 103, lines 2-3), Koola argued: 

The Mortgage Note is a promissory Note and is a contract under S.C. law. Citizens & Nat 'I Bank 

v. Lanford, 313 S.C. 540, 544; 443 S.E. 2d 549, 551 (S.C. 1994). "Basic contract law provides that

when a contract is clear and unambiguous, the language alone determines the contract's force and 

effect." Lewis v. Premium Inv. Corp., 351 S.C. 167,171; 568 S.E.2d 361,363 (S.C. 2002). (Internal 

citation omitted). Under the provisions of the Note, only the Noteholder is entitled to receive 

payments. (R. p. 090, lines 12-13). The Master in Equity ought to have denied the Summary 

Judgment Motion because U.S. Bank Trust did not prove that it was the Noteholder and was 

entitled to payment under the contractual provision of the Note. Disregarding the contractual 

provision of the Note, the Master in Equity granted Summary Judgment to U.S. Bank Trust, which 

should be reversed upon Appellate Review. 

South Carolina Law: The Person entitled to enforce the instrument. 

Under South Carolina law: 

"Person entitled to enforce" an instrument means the holder of the Note, S.C. Code Ann. § 
36-3-30l(i) 1

; 

S.C. Code Ann. § 36-30-301: "'Person entitled to enforce" an instrument means (i) the holder of

the instrument, (ii) a nonholder in possession of the instrument who has the rights of a holder, or

(iii) a person not in possession of the instrument who is entitled to enforce the instrument pursuant

to Section 36-3-309 or 36-3-4 l 8(d). A person may be a person entitled to enforce the instrument

even though the person is not the owner of the instrument or is in wrongful possession of the

instrument."
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"Holder" means the person in possession of a negotiable instrument that is payable either 
to bearer or an identified person that is the person in possession, 
S.C. Code Ann.§ 36-1-201(21);

"Negotiation" means a transfer of possession, whether voluntary or involuntary, of an 

instrument by a person other than the issuer to a person who thereby becomes its holder, 

S.C. Code Ann.§ 36-3-201(a); (Emphasis added).

An instrument is transferred when it is delivered by a person other than its issuer for the 
purpose of giving to the person receiving delivery the right to enforce the instrument, S.C. 

Code Ann. § 36-3-203(a); 

[N]egotiation of the instrument does not occur until the indorsement is made,

S.C. Code Ann.§ 36-3-203(c).

in Bank of America v. Draper, 405 S.C. 214, 223; 746 S.E.2d 478, 482 (S.C. Ct. App. 

2013), the Court of Appeals of South Carolina has interpreted the statutory provisions ofS.C. Code 

Ann. § 36-3-301 (i): "A holder is a person in possession of instrument drawn, issued, transferred, 

or indorsed to him. S.C. Code Ann. § 36-3-201(2003)." This Court has ruled who can institute a 

foreclosure action: "A mortgage and a note are separate securities for the same debt, and a 

mortgagee who has a note and a mortgage to secure a debt has the option to either bring an action 

on the note or to pursue a foreclosure action." id., 405 S.C. at 220-21; 746 S.E.2d at 481. (Internal 

citation omitted). Under (i) the provisions of the Note, (ii) South Carolina substantive law, S.C. 

Code Ann.§ 36-3-301(i), and (iii) Bank of America v. Draper, Id., U.S. Bank Trust was not entitled 

to enforce the instrument and bring the foreclosure action against Koola. 

The Court of Appeals has determined what are the evidences necessary to institute a 

foreclosure action: 

"Draper originally executed the note to America's Wholesale Lender. Through a series of 

transactions and mergers, the Bank became the holder of the note .. . Because the evidence 
indicates the Bank did hold the note, the master did not err in granting summary judgment 
on this issue." (Emphasis in italics added). 

Id., 405 S.C. at 223-24; 746 S.E.2d at 483. 
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Real Party in Interest 

"'Rule l 7(a) of the South Carolina Rules of Civil Procedure requires that every action be 
prosecuted "in the name of the real party in interest." ... The South Carolina rule ... has 
been regarded as embodying the concept that an action shall be prosecuted "in the name of 
the party who, by the substantive law, has the right sought to be enforced." It is ownership 

of the right sought to be enforced [holder of the Note] which qualifies one as a real party 
in interest, rather than absolute ownership of specific property [ owner of the Note]." 

Id, 405 S.C. at 220; 746 S.E.2d at 481. (Emphasis added). 

[T]he burden of compliance with Rule 17(a) and its real party in interest requirement falls

to the plaintiff. Fisher v. Huckabee, 422 S.C. 234, 237-38; 811 S.E.2d 739, 740 (S.C. 2018). U.S. 

Bank Trust did not prove that it has the ownership of the right to be enforced, and therefore, that 

it is not a real party in interest in Koala's foreclosure case. 

U.S. Bank Trust lacked standing in Koola's Foreclosure case. 

"Standing refers to a party's right to make a legal claim or seek judicial enforcement of a 
duty or right...Standing is ... that concept of justiciability that is concerned with whether a 
particular person may raise legal arguments or claims ... Standing is a fundamental 
requirement for instituting an action." 

405 S.C. at 220; 746 S.E.2d at 481. 

In the foreclosure case, U.S. Bank Trust did not produce the original Note that was 

delivered to it after indorsement, either to the Order or in blank, by the original lender or any 

subsequent Noteholders and did not defend its standing. 

"A plaintiff must have standing to institute an action." (i) "Standing refers to a party's 
right to make a legal claim or seek judicial enforcement of a duty or right. " (ii) "To have 
standing ... one must be a real party in interest. A real party in interest is one who has a real, 
material, or substantial interest in the subject matter of the action, as opposed to one who 
has only a nominal or technical interest in the action." (iii) The burden of compliance with 
Rule 17(a) and its real party in interest falls to the plaintiff." 

Murray v. Estate of Murray, 436 S.C. 99, 111; 871 S.E.2d 173, 179-180 (S.C. Ct. App. 

2022). (Internal citations omitted). 
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