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CERTIFICATE OF COUNSEL
Counsel for Petitioner certifies that the Petition for rehearing was made and ruled on by

the Supreme Court on March 1, 2024. (App. p. 623-629)






QUESTIONS PRESENTED

. THE POST-CONVICTION RELIEF JUDGE’S CONCERNS ABOUT THE

ADMISSIBILITY OF EYEWITNESS TESTIMONY DUE TO THE INCONSISTENCIES
IN ALSTON’S STORY REGARDING HER FACEBOOK RESEARCH AND
CONVERSATIONS WITH LAW ENFORCEMENT WERE VALID, AND TRIAL
COUNSEL’S FAILURE TO ATTEMPT TO SUPRESS THIS TESTIMONY OR OBJECT
WHEN IT EMERGED AS DEFICIENT AND PREJUDICIAL TO THE POINT WHERE
ONE CANNOT RELY UPON THE OUTCOME OF THE CASE.

. THE POST-CONVICTION RELIEF JUDGE’S CONCERN ABOUT THE VALIDITY OF
EYEWITNESS TESTIMONY DUE TO THE INCORRECT “LAZY EYE” TESTIMONY
WAS VALID, AND TRIAL COUNSEL’S FAILURE TO ADDRESS IT IN ANY FORM
OR FASHION WAS DEFICIENT PERFORMANCE AND PREJUDICIAL TO

RESPONDENT.

. THE POST-CONVICTION RELIEF JUDGE PROPERLY RULED THAT TRIAL
COUNSEL FAILED TO CHALLENGE THE STATE’S EXPERT TESTIMONY AT
TRIAL REGARDING CELL PHONE TOWER DATA AND, UPON PRESENTATION OF
AN EXPERT AT THE EVIDENTIARY HEARING, RESPONDENT CREATED
SIGNIFICANT DOUBT ABOUT THE ACCURACY OF THE INITIAL EXPERT’S

TESTIMONY.

. THE FINDINGS AND CONCLUSIONS PRESENTED IN THE PCR COURT ORDER
ARE FINDINGS OF FACT AND NOT ERRORS OF LAW. THE APPELLATE COURT
IMPROPERLY FOUND THAT THE PCR COURT’S ORDER RULINGS WERE

'ERRORS'OF LAW.






/

STATEMENT OF THE CASE

Respondent is éonﬁned in the South Carolina Department of Corrections pursuant to orders
‘

of commitment of the Clerk of Court for Aiken County. In January 2014, the Aiken County Grand
Jury indicted Respondent for Armed Robbery (2017-GS-02-0074) and two counts of Kidnapping |
(2014-GS-02-0079, 0080). Andrew Smith, Esquire and De Grant Gibbons, Esquire represented
Respondent. Solicitor Jeffrey Alan Slocum, Jr., Esquire and Kevin R. Molony, Esquire prosecuted
the case. On April 15-16, 2014, Respondent proceeded to trial before the Honorable Donald B.
Hocker, The jury found Respondent guilty as indicted. Judge I—Ioéker sentenced Respondent to
imprisonment for concurrent terms of twenty years each for Armed Robbery and Kidnapping.

Respondent filed a timely notice of appeal. John H. Strom, Esquire, of the Office of
Appellate Defense perfected the appeal. The issue raised on appeal was whether trial court erred
in denying Respondent’s directed verdict motion where the evidence presented at Réspondent’s
trial and inferén(:es arising therefrom were not sufficient to establish that money or property
belonging to Captain D’s Seafood was forcibly taken from the ‘pers;,on or in the presence of Devin

Johnson. The South Carolina Court of Appeals affirmed Respondent’s conviction on June 1,

2016. State v. Upson, Op. No. 2016-UP-237 (8.C. Ct. App. filed June 1, 2016). The remittitur

was returned to the Circuit Court on June 17; 2016.
In his application for Post-Conviction Relief, which was filed on January 23, 2017,
Respondent alleged that he is being held in custody unlawfully for the following reasons:
1. “Ineffective assistance of trial counsel”
a. “Failure to fully cross-examine Jameshia Alston.”

b. “Failure to ask for Neils v. Biggers hearing.”
c. “Failure to subpoena alibi witnesses Ivory Corley, Nicole Bright and

Brenda Smith.”






d. “Failure to fully put the State’s case to the test/or fully refute the
State’s theory of the case with available evidence and witnesses, which

resulted in prejudice to Respondent.”
e. “Failure to object to Respondent being charges and standing trial for
armed robbery when the 14" and 6" Amendments were violated by the

confrontation clause.”
f.  “Failure to object to in-court identification.”
g. “Failure to object to bolstering by the State during closing arguments.”

The State filed its Return on May 16, 2017. Present at the evidentiary hearing, held on
May 5, 2018 before the Honorable R. Scott Sprouse, was‘ Julie Coleman, Esquire ﬁ_rom the Office
of the Attorney General representing Petitioner. Respondent was present and represented by his
attorney, Tommy A. Thomas. Respondent testified on his own behalf and called Tom Slovenski.
Petitioner called Second Circuit Public Defender De Grant Gibbons. At the clése of the hearing,
Judge Sprouse ordered, at the State’s request and without objection from Respondent, that the
record remain open for thirty (30) days in the event that lead trial counsel, who was not available

for the hearing, wished to submit testimony.
An order granting post-conviction relief was signed by Judge Sprouse July 13, 201 8, and

amended order was signed August 10, 2018. The Court found, in part, the basis for granting

post-conviction relief was:

The Court finds and concludes that pursuant to §17-27-20, S.C. Code of
Laws (1976 as amended), this Court has the authority and jurisdiction to hear the
[Respondent’s] claim and make a ruling pursuant to the Uniform Post-Conviction
Procedure Act.

Therefore, based upon the foregoing, the Court finds and concludes:

L. The identification of the [Respondent] was a key issue at trial.

2. In making the identification, the State relied upon the testimony of
a witness who pulled a photograph from Facebook before speaking with law
enforcement. When she did speak with law enforcement, she was presented with a
list of names that included the [Respondent’s] name. Counsel for the [Respondent]
failed to challenge this by either requesting a Neil v. Biggers hearing or by

objecting to its admission at trial.
3. The Court is particularly concerned with the testimony regarding

[Respond?nt’s] “lazy eye.” The testimony provided a significant basis upon which






the State’s witness relied in making her identification. Once elicited at trial,
Counsel for the [Respondent] failed to challenge this on cross-examination.

a. - The Court observed the [Respondent] at the evidentiary hearing and had

the opportunity to personally study the [Respondent’s] facial features.

The Court found that the [Respondent] clearly did not have a “lazy eye.”

The Court is concerned that this evidences a misidentification that led

to the [Respondent’s] conviction.
4. The [Respondent] also asserted an alibi defense that the State discredited

through expert testimony that Counsel for the [Respondent] failed to challenge.
a. Atthe evidentiary hearing, the [Respondent] presented an expert witness
whose testimony created significant doubt regarding the accuracy of the
unchallenged testimony of the State’s expert witness and the usage of the

“pie method.” , ‘
This Court specifically found and concluded that both prongs of Strickland

have been met by the [Respondent]. Trial Counsel’s performance is deficient for
the reasons as set forth above and that trial counsel’s deficient performance has

prejudiced the [Respondent].
App. 475-483.

Appellant filed a Motion to Alter or Amend Pursuant to Rule 59(e) on or about August 20,
2018. App. 494-506. Judge Sprouse denied the Motion on August 24, 2018. (App. 508).

Appellant filed a Notice of Appeal on September 17, 2018.

On Novef’nber 12, 2021 Certiorari was Granted by the South Carolina Court of Appeals.
On Decembe;r 7,2023 oral arguments were heard. On January 31,2024 the Court of Appeals made
its decision té Reverse the Lower Court’s decision in Opinion No. 6049. On February 14, 2024 a |
Petition for Rehearing was filed. On March 1, 2024 the Petition for Rehearing was denied.

Petition now files this Petifion for Writ of Certiorari.






ARGUMENT

1. THE POST-CONVICTION RELIEF JUDGE’S CONCERNS ABOUT THE
ADMISSIBILITY OF EYEWITNESS TESTIMONY DUE TO THE INCONSISTENCIES
IN ALSTON’S STORY REGARDING HER FACEBOOK RESEARCH AND
CONVERSATIONS WITH LAW ENFORCEMENT WERE VALID, AND TRIAL
COUNSEL’S FAILURE TO ATTEMPT TO SUPRESS THIS TESTIMONY OR OBJECT
WHEN IT WAS EMERGED AS DEFICIENT AND PREJUDICIAL TO THE POINT
WHERE ONE CANNOT RELY UPON THE OUTCOME OF THE CASE.

The primary aim of a Neil v. Biggers hearing is “to deter law enforcement use of improper

lineups, showups, and photo arrays.” Perry, 565 U.S. at 241.

In this case, the PCR court found that Alston “pulled a photograph frém Facebook before
speaking with lav;] enforcement.” However, Alston also testifies that she was presented with a list
of names that iﬁcluded Respondent’s name. (App. p. 75, lines 20-21) Trial counsel failed to
challenge Alston’s out of court identification by either requesting a Neil v. Biggers hearing or by
objecting to its admission at trial. This is where the problem begins.

| Alston stated in her testimony that she was searching for a picture she recognized.
Specifically, Alston explained that you can scroll through a Facebook friends list. And she saw his
picture and clicked on his name. That she didn’t know his name at the time but she clicked on it
because she knew his face. But she also testified that “I just looked at his name, who I was looking
for” (App. p. 73, Lines 1-25)

Alston testified that she had seen the Respondent before at Captain D’s. Respondent
admitted to visiting the restaurant where he spoke to an employee, William Keels, eatlier that
week. He had orfce dated Keels’ ~sister, so the two had a brief conversation that Alston witnessed.

At trial, Alston testified that she knew she recognized the robber, so she “went home and looked it

up.” (App. p. 58 lines 5-9)






Alston’s testimony is problematic in that the perpetrators faces were covered except for
their eyes. When. reviewing the transcript, it is apparent that Alston contradicts herself. She states
that she was scrolling through pictures on Facebook until she found Respondent’s name. Then she
jumped when she saw his picture. This testimony reads as if she knew his name and went to find
his picture for confirmation. Additionally, Alston testified that she was shown a list of names
(without photos) by law enforcement. (App. p. 75 lines20 - p.76 line 2) Based on her testimony,
it is possible that'her timeline could be confused. At the very least, it is enough to question the

veracity and reliability of her identification.,

For these reasons, trial counsel should have requested a hearing pursuant to Neil v, Biggers,

408- U.S. 188 (1972) or, at the very least, objected to the admission of this testimony during trial.
The order granting post-conviction relief included a finding she conducted her independent
Facebook research before speaking to law enforcement. But both the trial and PCR transcripts
show Alston’s confusion regarding the timeline. The Coutts analysis from both the PCR Court and
)
this Court shows the complexity of this important issue. Without trial counsel requesting a Neil v.
Biggers hearing or objecting at trial, it is impossible to know the answer to these questions. Trial
Counsel created this issue by not requesting a hearing or making an objection which would have
resolved this issue. Moreéver, because it was only after the Facebook search that Alston identified
Respondent, trial"icounsel should have requested a pre-trial hearing to ensure that there were no

improper actions'taken by law enforcement. After all, “reljability is the linchpin in determining

the admissibility of identification testimony.” Manson v. Brathwait, 432 U.S. 98, 154 (1977).
The Respé)ndent would respectfully request that the Court grant Certiorari on the failure of

trial counsel to address this issue.

2. THE POST-CONVICTION RELIEF JUDGE’S CONCERN ABOUT THE VALIDITY OF
EYEWITNESS TESTIMONY DUE TO THE INCORRECT “LAZY EYE” TESTIMONY






WAS VALID, AND TRIAL COUNSEL’S FAILURE TO ADDRESS IT IN ANY FORM
OR FASHION WAS DEFICIENT PERFORMANCE AND PREJUDICIAL TO

RESPONDENT.

During trial, Alston testified that she recognized Respondent because of his “bald head and
lazy eye.” (App. p 58 lines 1-3) In fact, she said, “that’s the thing that caught [her] eye.” (App. p.
58 lines 1-3) This is, surprising, despite the fact the perpetrators of the robbery had their heads
and faces covered with only their eyes visible. The post-conviction relief court held Alston’s
incorrect descripﬁon of Respondent’s eyes caused it particular concern because it could have led
to a misidentiﬁca%ion that resulted in Respondent’s conviction.

The PCR ¢ourt also found that Respondent did not have a lazy eye based on'its “opportunity
to personally study” Upson during the hearing. The Court of Appeals finds, in its opinion, that the
jurors had the same opportunity to study Upsoﬁ at trial and decide for themselves if they believed
Alston’s description of Upson was consistent with his appearance in the courtroom. Alston also
identified Upson'_?by “his bald head”. How is this possible when the perpetrators had their head
and faces covereci.

The Court cites State v. Odom, 412 S.C. 253, 772 S.E.2d 149 (2015) for the proposition
that jurors’ abili%f to observe defendants during trial and attach whatever credibility they deem
necessary to a witness’s identification. While that is true, it still leaves defense counsel open to
exploit inconsistencies between the witness’s description and the appearance of the defendant, In
this case, the ob\;ious fact that Respondent does not have a lazy eye should have been identified
and used by trial éounsel in order to discredit her testimony at every juncture. The proposition that

the Jury could haVe determined this issue upon observation on their own is deficient without Trial

kS
Counsel drawing the Jury’s attention to this issue.






The Court of Appeals requesfed a color SCDC admission photo. (App. p. 608) A color
photo was provided to the Court pursuant to their request. (App. p. 610) The Respondent would
respectfully request that the court grant Certiorari on the issue of the impact of Counsel’s failure

to address these issues.

3. THE POST-CONVICTION RELIEF JUDGE PROPERLY RULED THAT TRIAL
COUNSEL FAILED TO CHALLENGE THE STATE’S EXPERT TESTIMONY AT
TRIAL REGARDING CELL PHONE TOWER DATA AND, UPON PRESENTATION OF
AN EXPERT AT THE EVIDENTIARY HEARING, RESPONDENT CREATED
SIGNIFICANT DOUBT ABOUT THE ACCURACY OF THE INITIAL EXPERT’S

TESTIMONY.

At trial, ’d?e State presented an expert from the Bureau of Alcohol, Tobacco and Firearms
(“ATF”) to analy%e the cell phone data retrieved from Respondent’s phone. In doing so, the State
attempted to shoxév Respondent was near the Captain D’s at the time of the robbery. Though trial
counsel had the c;ell phone data prior to trial, it was not analyzed by an expert nor was any expert
testimony presen’éed on behalf of Respondent,

At the evi‘_‘dentiary hearing, Respondent presented an expert, Tom Slovenski. He testified,
initially, that the PenLink system used by ATF té analyze cell phone data with the pie method was
highly susceptiblié to user error, more than other methods or manual analysis. (App. p. 402, lines
9-12) In fact, Slo,?venski testified he would have manually plotted the data using the pievmethod if
he were analyziné the data at the time of trial because that was all that was available.

Petitioner argued repeatedly that Slovenski used a method — TraX — that was unavailable
at the time of trial to develop his testimony for the evidentiary hearing. While that is true, it was
only for the purpérse of double-checking his findings for the analysis done in 2013. His conclusions
were never solelif based on the use of a more modern technology. Slovenski’s analysis shows

Respondent farther from Captain D’s at the time of the incident than the ATF’s did. (App. p. 395

lines 9-14).

10






Also, there are areas of overlap in several maps that were not ideﬁtiﬁed or explained by
Fraser, the ATF expert. (App. p. 396, lines 21-25) Ultimately, Slovenski testified that, without
knowledge of cell phone data or the ability to analyze the maps and analysis presented by ATF,
trial counsel would not have had the ability to ask appropriate questions to rebut this information.
(App. p. 399, lines 13-16)

Responde?f.nt argued and the PCR court agreed that the presentation of cell phone evidence
was ineffective, inaccurate, and caused prejudice to Respondent. Because of the failure of trial
counsel to fully research and' use the cell phone data, this “trial cannot be relied on as having
produced a just result.” Strickland, 466 U.S. at 686.

The Respé)ndent would request that the Court grant Certiorari on this isslle. The fact that
Slovenski was able to validate his finding through a more modern technology does not take away
from his finding tsing the same technology that existed at the time of trial.

4, THE FINDINGS AND CONCLUSIONS PRESENTED IN THE PCR COURT ORDER

ARE FINDINGS OF FACT AND NOT ERRORS OF LAW., THE APPELLATE COURT
IMPROPERLY FOUND THAT THE PCR COURT’S ORDER RULINGS WERE

' ERRORS OF LAW.

The standgrd of review in PCR cases depends on the specific issue before the Court, 'The
Court should defer to a PCR court’s findings of fact and will uphold them if there is evidence in
“ the reco}d to sup:port ’thern. Smalls v. State, 422 S.C. 174, 180, 810 S.E.2d 836, 839 (2018).
However, the Co,ﬁrt can reverse the [PCR] court’s decision if it is controlled by an error of law.

Milledge v. State, 422 S.C. 366, 374, 811 S.E.2d 796, 800 (2018). The Respondent asks the Court

to grant Certiorari on this issue as the PCR Court finding and conclusions are findings of fact by

the PCR Court,

11






CONCLUSION

The Petitioner respectfully requests this Court grant the Petition for Writ of Certiorari and

order full briefing on the issues presented.

Respectfully submitted,
\ J e
'\I Qnﬁm(y A. Thonjas

S.C. Bag 553

Attorney for Petitioner
P.O. Box 88

Irmo, SC 29063
(803) 732-5507

March 28, 2024
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ON TUESDAY, APRIL 15, 2014 AT 10:53 A.M.:
~ THE COURT: The State of South Carolina versus John
Lyndon Upson,.U-P-S-0O-N.

Have him come up.

(Defendant takes seat at counsel table.)

This is the Defendant, Mr. Upson.

And he has been indicted on three charges. Now let
me just tell you, I'm holding these indic?ments. They're
not evidénce of guilt whatsoever. They're just the
charging papers, the mechanism in order to get a criminal
case into court for trial. ‘ .

\But, and I'll tell you this again when I give you
some breliminary comments later on,*the‘indicfment ig not
evidence whatsoever of the guilt or innécence of the
Defendant.

But he is charged with armed robbery aﬁd two counts
of kidnapping. And the details of that will be further
explained to you as we go along. At this time, I'm going
to ask the solicitor and the defense counsel and anybody
that you have with you at your respecpive tables to
introduce yourselves to the jury panel. Solicitox?

MR. SLOCUM: Thank you, Your Honor.

My name is Jay Slocum. I'm an assistant golicitor
here in Aiken County, and Assi;tant Solicitor Kevin Molony

and I will be trying this case.
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MR. SMITH: My name's Andy Smith and thisg is Grant
Gibbons. And we're -~- and Mr. Upson.

‘ THE COURT: Is any member of the jury panel related

by blood or marriage to the Defendant, John Lyndon Upson?

lIf so, please stand.

(No response.)

TEE COURT: Does anyone have a close personal_or
social relationship with the Defendant, John Lyndon
Upsoh? If so, please stand.

(No response.)

THE COURT: }'m going to publish a list ©of possible
or potential witnesses in this case. A;a then after I do

that, if anyone is related by blood or marriage to any of

those potential witnesses, then you will -- or if you have

/

a close personal or soclial relationship with any of those
people, you will need to stand.

The possible witnesées in the c;se are as gollows:
Detective Billy Royster with the Aiken Department of \
Publie-Safety; Chad Cathcart with the Aiken Department of
Public Safety. -

Jameshia J-A-M~-E-S-H-I-A4, Als;on.

Scott Hall, Jr.

Devin Johnson.

Desra Fraser with the Federal Bureau of Alcohol,

Tobacco and Firearms.
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Karen Milbrodt, that's M-I-L-~B-R-0-D-T, with

Verizon Wireless.

Miano.

Vernon Wright.

Janet Williams.

r

Serena Walker.
William Keels. (
Ernie Folks.

fvory Corley. R )
\
Investigator Robert Anderson. Investigator Steve

™~

Cassandra Keels. '

. S
Detective William Royster.

And Sean Corley.

Anyone related by blood or marriage or have a close

personal or social relationship with any of those

individuals? If that applies to you, please stand.

Yes, ma'am, your number and your name?

THE JUROR: Juror Number 32, Leslie Council.

Vernon Wright.

THE COURT: Okay. Which witness?
THE JUROR: Vernon Wright.

THE COURT: Vernon Wright. 'Are you related or know

or what?

THE JUROR: Marriage.

THE COURT: Excuse me?
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THE JUROR: By marriage.

THE COURT: You're rglated by marriage./ All right.

' So the fact that you are related by marriage to a’

potential witness, Vernon Wright, would that prevent you
from being fair and impartial to both the State and the
defense in this case? ’

THE JUROR: Yes -- no, not really.

THE COURT: Ma'am?’

THE JUROR: No.

THE COURT: You can be fair and impartial to both

~

the State and the defense?

THE JUROR: Yes. Uh-huh.

THE COURT: Okay. Thank you, ma'am.

All right. .The attorneys have represented
themselves to you, but I'm required to ask: 1Is there any
member of the jury panel that's ever been represented by

any of the attorneys in this case or their respective ;

"offices? If so, please stand.

(No response.)

THE COURT: Is anyone related by blood or marriage

-~

or have a close personal or social relationship with the

attorneys involved in this case? 1If so, pleése stand.
) .
(No response.)
THE COURT: ©Now I'm sure most, if not all of you,

really don't know anything about this case. -But I am

| ' APP'X 9
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regquired to ask if there's any member of the jury panel
who's already\formed or expressed ah opinion about. any
issue or matter or anything involved in this case. If
that applies to you, piease stand.

(No response.) .

THE COURT: Is any member of the jury panel aware
of any bias or prejudice towards either the State or the
Defendant in this case? If so, pleése stand.

(No' response.)

THE COURT: This next guestion, I don't think.this
épplies but I need to ask it anyways. Is there any member
of the jury panel that was a member of the grand jury
which issued the three indictments in tﬂis case? If that

-

applies to you, please stand.

(No response.)

THE COURT: 1Is there any member of the jury panel

‘who is a member of or a contributor to any group which has

as its primary concern the promotion of law enforcement or

victim's rights? And some of these groups, certaiﬁly not

“limiting it to these groups, but some of these groups are

MADD, SADD, or Citizens Against Violent Crime. If that
applies to you, please-stand.

(No response.)

THE COURT: Has any member of the .jury panel or

anybody in your family or any of your close personal
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frieﬁdsvbeeﬁ a victim of a crime involving kidnapping? If
that applies té you, please stand.
- (No responsg;)

THE COURT: Let me just mention too, and I should
have mentioned this. Again, if any of thése qﬁestions
that I'm asking you concerning this particular case, if{
you're heéitant to respond in public and wish to come down
and talk with me privately, then I will again give you
that obportunity to do so.

Any member of the jury panel or any of your family
members or any close personal friends been a victim of a
crime in;oiving robbery? If that applies\té you, ﬁlease
stand.

I'm sorry. Yes, ma'am, your number and your name?

THE JUROR: One-eighteen. My sisfer worked at
Security Federal in North Augusta and she was robbed.

THE COURT: Okay. The fact’that your sister\was
robbed at her place of employment, would that prevent vyou
from being fair and impartial to both the State and the
defense in this case?

THE ' JUROR: No.

THE COURT: Thank you, ma'am.

Is there any member -- yes, sir. Your name and

number? A

THE JUROR: Juror Number 18, Ted Caip. My mother
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was a bank teller at Farmers and Me¥chant Bank, Mitchell
Shopping Center, in the '70s and a robbery occurred.
| .

THE COURT: The fact that your mother was robbed at
her place of employment, would that prevent from you being
fair and impartial to both the State and the defense in
Ithis case? - )

THE JUROR: No, sir.

THE COURT: Thank you, sir.

Yes, ma'am;ﬂyour number and name?

THE JUROR: Juror Number 83, Rhonda Hatche}. You
asked about family members who were victims 6f kidnapping,
and I did have a cousin who was kidnapped.

THE COURT: Okay. All right. Would.that prevent
you from being fair and, impartial to both the State and
the defense in tﬁis case?

THE JURéR: _No,‘sir.

THE COURT: Thank you. Could I see the lawyers for
just one'second, please?

(Off-the-record éiscussion.)

THE COURT: All fight. Any member of the jury
panel or any of your family members or close pergonal
friends ever beeq a victim of a crime of violence? If
that applies to you, please stand.

Yes, ma'am, your number and name?

THE JUROR: One-thirty, Cheryl Murphy. The murder

‘ -~ APP'X 12
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.0f Master Public Safety Officer Scotty Richardson.

THE COURT: Would that prevent you from being fair
and impartial to both the State and the defense?

'THE JUROR: I don't know if I can do it.

- THE COURT: Okay. I tell you what. Let's do this,

ma'am.

When I invite members to come down to the front,
you come down. We'll talk about it further. Okay?

Yes, ma'am. Your number and name?

THE JUROR: I'm Juror 79, Kimberley Hardy. My_
uncle -- do you want his name?

}

THE COURT: No.

THE JUROR:ﬂ No? Okay. He was killed in the line
of duty in Augusta. '

THE COURT: Okay. Would that prevent you from
being fair and impartial to b;th the State and the
defense?

THE JUROR: No, sir.

‘THE COURT:} Thank you,fma'am. Yes, ma'am, your
number and name? |

THE JUROR: Juror 67, Annette Frazier. I had a
close cousin that was murdered. ‘

THE COURT: Okay. Woﬁld that brevent you from

being fair and impartial to both the State and the defense

in this case?
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THE JUROR: No. -

?HE'COURT: _Okay. Thank you, ma'am.

Even though thoselwho have responded to having
family members or close friends involved in kidnapping and
robbery, I think everybody has indicated that they could
be fair and impartial.

I will ask this: Would that - the existence of
that, would that create any bias or prejudice in favor of
or agaiﬁst either the State orxr the‘defense? The fact that
you had a family member or a close friend be the viétim of

the crime of ki@napping or robbery, would that create any
bias or prejudice? t

(No response.)

THE COUﬁT: Does any member of the jury panel know
of any bias that you ﬁay have against either the State or
the Defendant in this. case?

(No response.)

'

THE COURT: Any member of the jury panel or any of
, p
your family members, close personal friends, relatives of

police officers, State Law Enforcement Division Officers,

\,
~

any employee with the Solicitor's Office of- the Second
Judicial Circuit, Attorney Gene?al's Office, federal law
enforcement agencies, law enforcement agencies of any
other state, or any prosecutor's office in the State of

South Carolina or any other state or, will add, the Public

| . "APP'X 14
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Defenders Office for the Second Judicial Circuit? Close
friends, or know of any of¢thosé individuals.

I know that was kind of a lengthy-type gquestion.
If anybody needs me repeating that, I'll be glad to.

Yes, ma'am, your number and name?

THE JUROR: Thirty-three, Lisa Count. , My husband
is Captain of Investigations for North Augusta Public

-~

Safety.

/

i

THE COURT: Okay: The.fact that your husband is
involved in law enforcement, would that prevent you from
being fair and.impartial to both the State and the defense
in this case? ,

THE JUROR: No.

THE COURT: Thank you, ma'am.

Yes, ma'am?

THE JUROR: Number 118, Linda McDonald. My ngphew
is an investigatér at North Aﬁ;usta Police.

THE COURT: Okay. Would that prevent you from

\

being fair .and impartial to both the State and the defense
in this case? |

THE .JUROR: No.

THE EOURT: Thank you, ma'am.

THE JUROR: One thirty-four. My twin sister works

for the solicitor's office here in Aiken County.

THE COURT: Okay. Would that prevent you from
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being fair and impartial to both the State and the defense
in this case? - —

THE JUROR: No, sir. . -

THE COURT: Yes, sir?

THE JUROR: Juror 126. I don't know what -- m§
previous employment; you know, ig considered with
Wackenhut Services. Prior tg that I served as United
States Secret service Officer, three yéars. N

THE COURT: Would that prevent you frgm being fair
and impartial to both the State and the defense?

THE JUROR: No, sir,

THE COURT: Thank you, sir.

Yes, ma'am? . -

THE JUROR: Juror 130, Cheryl Murphy. I have a
cousin who is employed Qith the Aiken County Sheriff's
Department. -

THE COURT: Would that prevent you from being fair
and impartial to both the State and the defense in this
case?

THE JUROR: That would not.

THE COURT: Okay. Thank you. -

Any member of the jury panel have this case
discussed with you or been approached by anyone regarding

this case?

(No response.)
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THE COURT: Has any member of the ju;y panel or‘any
of your family members or close personal friends, ever now
or in the past, worked at Cgptain D's on Whiskey Road here
in Aiken?

If that applies to you, please stand.

(No response}) -

THE COURT: Has any member of jury panel read N
anything in the newspaper, seen anything on television, or
heard anything about this case on the radio? If so,
please stand. |

Yes, ma'am, your name and number?

THE JUROR: Juror.Number 43.

THE COURT: Name?

THE JUROR: Cara Day. \

THE COURT: Okay.\lYes, ma'am?

THE JUROR: I work at the newspaper place.

THE COUR?: You work at the newspaper?

‘

THE JUROR: Aiken Standard. 8o I read everything

in the newspaper.

THE COURT: Okay. Havé you -- by virtue of you
working at the newspaﬁer, do you know anything about this
case?

THE JUROR: (Nods head.)

THE COURT: Okay. All right. You're excused from

7

the trial of this case, ma'am.
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THE JUROR: Thank you.

\

THE COURT: Be sure to call back after six o'clock.

[
~

THE JUROR:‘ Okay.

THE COURT: Yes, ma'am?

THE JUROR: Juror 14, Shanguita Brown. I know one
of thg workers that was working at Captain D's

THE COURT: You know what now?

THE JUROR: I knew one of the workers that was
working there.

JTHE COURT: All right. During the period of time
in question? -

THE JUROR: Yes, sir.

THE COURT: You're excused from the trial of this
case. C;ll back after six o'clock. )

THE CLERK: -What was her number?

THE COURT: Give us your number again: ma'am.

THE JUROR: Fourteen.

THE CLERK: Fourteen./

THE COURT: Any eXceptions or additional wvoir

dire -- exceptions to or additional voir dire from the

.State? Cy
MR. SLOCUM: None from the State, Your Honor.

THE COURT: Okay. Any exceptions to the voir dire

or any'édditional voir dire from the defense?

MR. SMITH: None, Your Honor.
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THE. COURT: Okay. Thank you very much.
All right. Now, ladies and gentlemen of the jury
panel, we are now going to start the actual trial jury

selectidon. What you will be asked to do, if your name is

‘called out, you'll be asked to come down to the front,

turn, face the attorneys. And they will make a

determination whether or not they want to select you on
Lo ’

the trial jury or not.

If you'ré not sélecéed, please do not take‘aﬁy
offense to not being selected. r(Laughfer.)

These lawyers, and I'll te}l you, these are
excellént attarneys who  will be prosgecuting and defending
this case. And they have certain reasons for wanting
someone to serve on the jury or éomeone not to serve on
their jury. But it's not personal. Don't take it as

personal. Don't take offense to it. Okay?

So we will start the selection process in due
’ )

course.
‘MR. éMITH: Your Honor, could we approach?

THE COURT: Sure.-
(Off-the-record discussion.)

i

THE COURT: Before we do that, there's one lady
that might need to come down and there might be some
others. I apologize for that.

All right. Anybody want to come down to the front
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and meet with me privately, do so at this time.
(Jurors approach. The following was heard

privately by the Judge and the attorneys.)

N = J
THE COURT: Number and name?

THE JUROR: 130, Cheryl Murphy. (Crying,
inaudible.)
‘THE COURT: 1It's going to be really difficult for

you to sit on the jury, I undefstand.

THE JUROR: I thought I could do it but I can't do

it in this.room.
THE COURT: I know, I know. I'm going to go ahead

and excuse you for the week. Even though I think we're

only going to have one trial, I'm goiné to go ahead and

excuse you for the balance of the week. Okay?

\ -~

THE JﬁROR: Okay. All right. Thank you very much.
THE COURT: I=s.that 1it?

THE BAILIFF: Your Honor, we have some juror§ that

—

need to use the restroom.

v

!

THE COURT: '6kay. Let's do this then. Let:s take
about a 10-minute break and then‘be back in the jury room
promptly in about 10 minutes and we'll start the selection
process then. ‘ "

- (Break taken at 12:12 P.M,)
THE COURT: Let me see the lawyers far just a

second, Solicitor.
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(Off-the-record discussion.)

(At 12:25 P.M., the trial resumed:)

THE COURT: It's my understanding all the members
are back in the courtroom. We:ll now proceed with the
sélection‘of the trial of the jury. '

’Madam Clerk?

THE COURT: Stand, give us you{\name and number,
sir. ‘ »

THE.JUROE: Ted Cain, Juror Number 18. A situation
occurred kind -of during the break I probably need to talk
té you about. B

THE COURT: Okay. Come down front.

(Juror approaches to converse with Judge and
attorneys.)

THE COURT: Yes, sir.

THE JUROR: I'm a teacher at South Aiken High

School. During the break one of my students shook my
hand, said -- he said, "My sister was involved in this
case."

~ THE COURT: Okay. Well, inadvertent contact but I

probably need to excuse you from the trial of this case.

-~

Ani objection from the State?
MR. SLOCUM: No, sir.

THE COURT: Defense?

MR. SMITH: No, sir.

-
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THE COURT: You're excused from the trial. Just .
call back after six o'clock.

THE JUROR: Okay.

THE BAILIFF: Got one more. -

THE COURT: Your number and name, sir?

- THE JUROR: I théught I knew the Defendant. Yes,
sir. » ’

THE COURT:. All right. The fact that you know the
Defendant, would tha; prevent you from being fair ahd
impartial to both the étate and the defense?

TEE JUROR: No.

THE COURT: Can you be fair and impartial --

THE JUROR: Yeah.

THE COURT: -- even though you know him?

Your number again? ‘ ’

THE JUROR: Ohe—o-eight.

MR. SLOCUM: One-0-eight.

THE COURT: Okay. All right. Have a seat back
there.

THE JUROR: Okay.

THE COURT: All right. Madam Clerk?-

THE CLERK: When I call ydur jurdr number, please
come to the front and turn around and face the auéience,
please.

Number 90, Michael Hillman,
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(White male comesg forward.)
THE CLERK: What say you for the State? |
MR. SLOCUM: Please present Mr. Hillman.

THE CLERK: What say you for the defensge?

.MR. SMITH: Please seat the ﬁuror.

THE CLERK: Please have a seat in the jury box.
THE BAILIFF: Right here, sir.

THE CLERK: 161, Curtis Schofiela.

(Black male comes forward.)

THE CLERK: What say you for the State?

MR. SLOCUM: Please preseht Mr. Schofield.

THE CLERK: What say you for the defense?

MR. SMITH: Please seat Mr. Schofield.

THE CLERK: Please have a seat in the jury box.
Fifty-one, Suzanne Dyke.

(White female comes forward.)

THE CLERK: What say you for the State?

MR. SLOCUM: Please present Ms. Dyke.

THE CLERK: What say you for the .defense?

MR. SMITH: Please seat Ms. Dyke.

THE CLERK:‘ Please have a seat in the jury box.
One-fourteen, Paige Mathis.

(Black female comes forward.)

THE CLERK: What yvou for the State?

MR. SLOCUM: Please present Ms. Mathis.
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case.

THE CLERK: What say you for the defense?

MR. SMITH: Please seat Ms. Mathis.

THE CLERK: Please have a seat in the jury box.
One thirty-six, Julie Orillion-Gunter.

(White female comes forward.)

THE CLERK: What say you for the State?

MR. SLOCUM: Please present. Ms. Orillion-Gunter.

THE CLERK: What say you for the defense?

MR. SMITH: Please seat Ms. Gunter.

THE CLERK: Please have a seat in the jﬁry box.

One fifty~six,\Stanley Rzonca.

(White male comes forward.)

THE CL%RK: What say you for the State?

MR. SLOCUM: Please excuse Mr. Rzonca from this
S

THE CLERK: Please return to your seat.

One -seventy-nine, Kris Usry.

(White male comes forward.)

THE CLERK: What say you for the State?

MR. SLOCUM: Please present Mr. Usry.

THE CLERK: What say you for the defense?

MR. SMITH: Ple;se éeat Mr. Uszry.

THE CLERK: Please have a seat in the jury box.

Seventy-seven, Deloris Gunnells.

(White female comes forward.)
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case.

-

THE CLERK: What say you for the State?

MR. SLOCUM: Please excuse Ms. Gunnells from this

THE CLERK: Please refurn to your seat.
One ten, Julie Long..

(White female comes forward.)

J / N

THE CLERK: -~What say you .fcr the State?
MR. SLOCUM: Please present Ms. Long. ,
THE CLERK: What say you for the defense?
MR. SMITH: ~Please seat Ms. Long.

THE CLERK: Have a geat in the jury box.
Seventy-nine, Kimberley Hardy.

(White female’comes forward.)

THE CLERK: What say you for the State?
MR. SLOCUM: Please present Ms. Hardy.
THE CLERK: What say you for the defense?
MR. SMITH: Please excuse Ms. Hardy.

THE CLERK: Please return to your seat. ..
Number 11, Tiffany Bodie.

(White female comes forwa¥d.)

THE CLERK: What say you for the State?
MR. SLOCUM: Please present Ms. Bodie:
THE CLERK: What say you for the defense?
MR; SMITH: Please seat Ms. Bodie. i

THE CLERK: Please have a seat in the jury box.
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One ninety-seven, David Wood.‘

(White male comes forward.)'

THE CLERK: What say you'for the State?
MR. SLOCUM: Please present Mr. Wood.

THE CLERK: What say ?ou for the defense?

MR. SMITH: Please seat Mr. Wood.

THE CLERK: Please have a seat in the jury box.

\

Number 26, Velvet Champagne.

(White female comes férward.)

THE CLERK: What say you for the State?

MR, SLOCUM: Please present Ms. Ch§mpagne.
y

THE CLERK: What say you for the defense?

MR. SMITH: Please seat Ms. Champagne.

THE CLERK: Please have a seat in the jury box.

One fifty-four, Michael Rushton.

(White male comes forward.)-

THE'CLERK: What say you for the State? _
MR. SLOCUM: Please present Mr. Rushton.

THE CLE&K: What say you for thé defense?
MR. SMITH: Please excuse Mr. Rushton.

THE CLERK: Pleaselreturn to your seat.
Sixty-seven, Annette Frazier. ]

(Black female comes forward.)

THE CLERK: What say you for the State?

MR. SLOCUM: Please excuse Ms. Frazier from this
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case.
THE CLERK:

One-eleven,

Please return to your seat.

Juan Lopez.

(Hispanic male comes forward,)

THE CLERK:
MR. SLOCUM:

\ THE CLERK:

MR. SMITH:

THE CLERK:

What say you for the State?

Please present Mr. Lopexz.
What say you for the defense?
Please seat Mr. Lopez.

Have a seat in the jury box .

One geventy-four, Conrad Starke.

(White male comes forward.)

THE CLERK:
MR. SLOCUM:
THE CLERK:
Mﬁ. SMITH:
THE CLERK:
, THE COURT:

alternates.

THE CLERK:

What say you for the State?
Please present Mr. Starke.
What say vou for the defense?
Piease seat Mr. Starke.
Please have a seat in the jury box..

All right. We agreed to two

One-sixty, Charmaine Schoellkopf.

(White female comes forwaxrd.)

THE CLERK:
MR. SLOC&M:
» THE CLERK:
MR. SMITH:

THE COURT:

What say you for the State?
Please present Ms. Schoellkopf.

What say you for the defense?
Please seat Ms. Schoellkopf.

Alternate one. '\
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THE CLERK: One ninety-two, David Williams.

(White male comes forward.)

THE CLERK: What say you for the State?

MR. SLOCUM: Please present Mr. Williams.

THE CLELERK: What say you for the defense?

MR. SMITH: Please seat Mr. Williams.

THE COURT: Alternate two.

Ladies and gentlemen of the jury, congratulations.
I'm going to ask that you go to your jury room. The
bailiffs will escort you to the jury room so you can get
kind of acclimated of where you'll be spending some time
this week. -And then they'll provide you with some
instructions. I'll bring you back out in just a few
minutes. So if you'll retire to your jury room at this
time. Thank you.

(Jury exits courtroom at 11:38 A.M.)

THE COURT: Any objections or exceptions to the
\

_selectionxof the jury from the State?

MR. SLOCUM: Néhe from the State, Your Honor.
THE COURT: From the defense?

MR. SMITH: ©None, Your Honor.

THE COURT: Thank youlvery much. All right.
The remaining members of the jury panel, I know *

gsome of you may be disappointed for not getting selected.

Some of you-maybe are very excited that you were not
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selecged. But nonetheless, we appreciate you being here.

As I indicated to you,\it's very, very likely that
we will not need you back but, again, things can changéi

So I remind you to be sure to call that number
after six o'clock tonight for further instructions. And
you'll need to do that so you'll need to know what to do
as far as tomorrow and then of course the remainder the
week. They may instruct you to call back in after six the
following day, but we'll see.

Nonetheless, it's great seeing everybody. If I
don't have an opportunity to see your smiling ches again,
I hope you have just a great afternoon, evening and a
great rest of the week.

Thank you. You're now excused.

(Jury panel exits courtroom at 11:40 A‘Mi)

THE COURT: I think Qe can probablf éet done
gyerything we need to do, also -- and have some lunch and
start~back at two o'clock:

Suit you guys?

MR. SMITH: Yes, Your Honor. I'm fine.

MR. SLOCUM: Your Honor, may we approach for a
second, please?

THE COURT: SuFe.

(Off-the-record discussion.)

THE COURT: If the jury is ready you can bring them
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back out; If they're ready.

THE BAILIFF: All right.

(Jury enters courtroom at 11:44 A.M.)

THE COURT: All right. Ladies and gentlemen of the
jury, as I indicated to you we're going to not start the
case until this afternoon.

And so we're géing to be in recess until 2:30. So

you'll have a little longer lunch break than what I would

normally give you. But, again -- and I'll tell YOu this
throughout the course of this whole trial -- don't talk

N \
about the case among yourselves. Don't talk about the

case with people that you may come into contact with, over
; .

the lunch break or even in the evening when we adjourn for
! N

the day. It's so very, very important that. you follow

that instruction from’the\Court.
J

So with that said, have a good lunch. And we'll

see you back at 2:30. You've been instructed on where to
B

report back to.. . )

So we'll see you -- Or you have not? So you can
let them know exactly where they need to come when they
Ve -
come back at 2:30. Okay? Have a good lunch.
(Jury exits courtxoom at 11:46 A.M. Thereafter,
other matters were heard. The luncheon recess ;as taken
and the trial of this matter résumed at 2:32 P.M.:)

THE COURT: All right. We're back on the“record.
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Anything from‘the State or the defense before we bring the
jury out and have them sworn?

MR. SLOCUM: ©Nothing from the State.

MR. SMITH: Yes, Your Honor. I would just ask to
have't@e State's fact witnesses be sequestered only during
the period of time that the other fact witnesses will be
testifying.

THE COURT: And the position of the State?

MR. SLOCUM: Your Honor, our fact witnesses are
Janieshia Alston, Scott Hall, ;nd Detective Billy Royster.

Under 16-3-1550(b) a person must not be sequestered
froﬁ a proceeding adjudicating an offense of which he was

a victim. Both Jameshia-and Scott are victims. And

Detective Royster will be assisting the prosecution as the

" lead case agent. And we would argue their presence 1is

allowed.
THE COURT: Typically victims are allowed to remain
in. Do you want to address that point? )

MR. SMITH: Yes, sir. - I'mlnot asking to have
Jameshia or Scott sequestered for the duration of the
trial, merely for the testimony of the other fact
witnesses just to ensure that there's no contamination of
teétimony or chance to correct or --

THE COURT: Let me take 'a look at that. What's

that section again, Solicitor?

{
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MR. SLOCUM: 16-3-1550(b) .

THE COURT: Okay. )

Mr. Smith, the statute, I think, would not allow me
to sequester just for a brief period of time as you are
requesting. It saysg: A person must not be sequestered
from a proceeding adjudicating an offense of which he was
a victim.

So that sounds pretty much non-discretionary with
me. '

I'1ll be glad to hear any further argument you'd
like to make, or from the State, but that's the way I'm
reading it. Certéinly I've always -- you know, it's
pretﬁy commonplace to keep victims in, but I don't think
this would let me carve out anything.

MR. SMITH: Yes, sir. I would just like to protect
the record. “

This case is primarily based on the identification
by the witnesses that were there that night. And just to
avoid any -- just to maintain the process, the due process
that's to be afforded to Mr. Upson as the Defendant in
this case --

THE COURT: Right.

MR. SMITH: -- under tﬁe constitution, I would ask

to be protected on that basis.

THE COURT: Right. And you are protected on the
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record. I trust that you don't dispute the fact that they
would be classified as victims; cérrect?

MR. SMITH: I do not dispute that.

THE COURT: Your motion is so noted and denied.
Thank you.

Anything further before we bring the jury out?

MR. SLOCUM: Nothing from the State.

THE COURT: And from the defense, Mr. Smith?

MR. SMITH: No, Your Honor.

THE COURT: Okay. Bring the jury out, please.

(Jgry enters courtroom at 2:37 P.M.)

~ |

THE COURT: Okay. Let the record reflect that the
jury\is back in. And -- good afternocon, and hopefully ydu
folks have had a good lunch and are ready to get to work
this afternoon. '

Madam Clerk; would you swear this trial jury -in,
please, ma'am?

THE CLERK: Yes.

(Jury impaneled:y)

THE CLERK: You may be seated. -

THE COURT:. Ladies and gentlemen of the jﬁry, we
need to\pick a fogeperson, foreman, or if it's a female,
forelady of the jury. I'm going to do that iﬁ just a

7/

moment.

I''m going to explain to you the role of the
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-

foreperson of the jury. First of all, their vote counts
no more than everybody else's vote. But we have to have
a spokesperson for the jury to -- if there's any

 communication that's needed between the jury and the Court

A

then we need to have someone to handle that line of
communication.

Secondly, we need to have someone just to make sure
that whatever instructions that are given to the, jury --
for example, my éontinuous instruction will be that you

not begin your deliberations or discuss anyﬁhing about s
this case among yourselves of with anybody else until you
are ilnstructed Fo do so --.1I ﬁeed to ask someoné to
oversee, oversee that. . : ‘

+ And, thirdfy, once you get the case to begin your
deliberations, then we have to have someone to overéee
those deliberations and to make sure that they begin and
that they are handled properly.

8o, but other than that, the foreperson's no more
important than everybody else that's on this jury.

I'm going to appoint Suzanne Dyke. Ms. Dyke, i'm
going to appoint you as the Forepefson of the Jury. Now
you stay in that seat for right now but the next time you
come in, vyou willﬁmaintain that first seat at all times.
Okay?

And our two alternates. 'ﬁaise your hands. Okay?
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You are seated in the right seats. You maintain those two
seats at all times.

Everybody else, you can sit where you like. Now
it's been my experience that juries are kind of like
attending church. You sit in the same pew every Sunday.
Most jufors like to sit in the same seat. You don't have

to but, you know, if that's the collective desire of the

jury then certainly you can do that. But as far as the

Forelady of the Jury ana your two alternates, you retain
thQSe same seats all the time.l Okay?

I appreciate eGerybody being prompt in theilr return
from lunch. That'is so vitally necessary that you always
be prbmpt when you re%urn back, either from a lun¢h break
or return in the morning after breaking for the‘evening,
because if you're not prompt and if you're not back here
in time we can't do anything. Our hands are tied. And,

P

S0 it“s very important, as you've already done, to be -

1]

prompt.

\

Now, what we're going to do to start off with is
I'm going to give you .a, what we call a preliminary
instruction just to ‘kind of give you somé things, some
guidelines to follow. And then once that is done the:’

lawyers will make some opening arguments to you.

So we're going to start the case of the State of

South Carolina versus John Lyndon Upson.

)
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“ Now, Mr. Upson has been indicted on three charges.
And I'm going to publish those to you in just a second.
Again, I want to emphasize, and as I Fold you earlier,
that the indictments are not evidence of guilt. They are
just merely the mechanism in which we get a case in to
court for purposes of disposition, trial or otherwise.
But the iﬁdictments gserve no further purposé other than

that, and of course to put the Defendant on notice of

N

~

actually what he is being’tried on.

And I give these in no significant order, just
whatever first on the stack is. The kidnapping
indictment is 2014—GS~02-00680, the State versus John
ﬁyndon'Upson. And it.states as follows: -- these are
merely allegations made by the State -- that John‘Lyndon
Upson did %n Aiken Couﬁty on or about November 27, 2013,
unlawfuliy seize, confing, iﬁ&eigle, decoy, kidnap, .
abduct, or carry awanycott“Hall, without authority of
law, all in violation of 16-3-910, Code of Laws of South
Carolina as amended.

The second indictment 'is 2014-GS-02-00079, the
State of South Carolina versus John Lyndon Upson which
étates as folloWsa John Lyndon Upson did in Aiken County
oﬁ or abouf November 27, 2013, unlawfully'seize, confine,
inveigle, decdy, kidnap, abduct, carry away Jameshia

Alston, without authority of law, all in violation of
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Section 16-3-910, Code of Laws of South Carolina as

amended. }

;

And the third indictment is 2014-GS-02-00074, the
State of South Carolina versus John Lyndpn Upson. And
it's for armed robbery. And it states as follows: That
John Lyndon Upson along'with another did in Aiken County
on or about November 27, 2013, thle armed with é deadly
weapon or while alleging eithe} by action or words that he
was armed while using a representation of a deadly wéapon
or an object which a ;erson present during the comﬁission
of the robbery reasonably believed to be a deadlylwéapon,
to wit, a haﬁdgun, feloniously take away the person or
presence of Devin Johnéon by means of force or )
intimidation, goods or moneys of Captain D's, such goods
or moneys ‘being described as follows, US currency, all in
violation of Section 16-11-330, Code of Laws of South
Carolina as amended.

Now, Madam Forelady, and ladies and gentlemen of
the jury, before we begin this\trial, I want to tell you
that this trial probably will‘be different from what you
might expect. ) r

I'm having a computer issue here. Bear with me

just a second.
‘ {

...be different from what you might expect. Many

pebple do not have a chance to attend actual court
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-

sessionslas you're doing now and may think from watching
television or movies or -reading books that trials are
alwéys full of high drama, intense, action and riveting
circumstances.

While all of these things may be true at times,
this ,trial is not for ente;tainmeﬁtl It ;s a fundamental
part. of our democracy, a search for the truth in an effort
to make sure that justice is done between the'péfties
before the Court. ‘

Searching for the truth and making sure that
justice 1s done is often slow, deliberate and repetitive,

the opposite of what you may have seen on television,
moviés or hav; read ;n books.

This courtroom is a place of honoyr, dedicated to
the protection and preservation of citizen's rights
through -- and I.stated this earlier to you -- what many
have called to be the greatest justice system ever

created.

Y

The attorneys appearing before yéu are advocates
for the parties they represent. First and féremost
they're officers of the Court, sworn to uphold the
integrity and fairness of our judicial system and to help
you in the search for the truth. 'You should e#pect them
to be professional, competent and ethical in’the

representation of their client's interests which I'm sure
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tﬁat they will be. I have no question about that.
And you are also expected to be professional,

reasonable and ethical as well. '

' I want to thank you, once again, for accepting the
important reéponsibility of jury service and for your
contribution today to our justice system.

What I will now say is intended to serve ag an
introduction to the trial of the case. These remarks are
not a charge on the law in the case. I will instruct you
on the law applicable to thi; case at the end of the trial
before you retire‘to consider and deliberate your verdict.

This is merely an explaqation of the prochure‘that
we will follow in the trial of the case so that you may
better understgnd what may be happening here today.

And I will tell ybu, Madam:Forelady and ladies and
gentlemen of the jury, I will not permit ygh to take any
notes during the trial. Consequently you will need to be

very attentive throughout this entire trial.

Your purpose as Jurors on this trial jury is to

(
‘find and determine the facts. You are the sole judge of
the facts. If at any time I make any comment regarding
the facts, you must disregard that comment. You are to

determine the facts from the testimony you hear and other
evidence introduced in court. It is up to you to

determine ,the inferences which you feel may properly be
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drawn from the evidence.

It is especially important that you perform your
duty of determihing the fa&ts diligently and
conscientiously because ordinarily ;heFe is no way to
correct an erroneoué determination of the facts by a jury.

And on the other hand and with egqual emphasis, the
same law that makes you the'judges of the facts make me
the judge of the law. fhé law as given by the Court is
the only law that you may consider. You must accept and
followxit even though you may di%agree with ig.

I cannot tell\you what the facts are, and YOu
cannot disagree with me about what the law is\or should
be. Your job is to take the law as I give 1t to you and
apply it to.the facts as you find them from the testimony

of the‘witﬁqssés and any other evidence that is

introduced. After doing that, then you will render your

verdict, a verdict under your solemn oath that you just

took moments ago. )

And, again, you'll hear me say this so many times
but it's so, so important. You canndt begin your
deliberations until you are instructed to. Consequently
you cannot discugs this case among yourselves until I tell
you to. And you cannot discuss this case with anyone,

friends, family members, anyone that you may come into

contact with, until this case is concluded.
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You must decide this case based solely on .the
evidence presented here in fhis courtroom. This ﬁeans
that during the course of this tfial you must not conduct
any independent reséarch about this case on your own.

The facts of the case, the evidence presented in

the case, and the people, organizations involved in any

way in this case, please do not try to find out

information from any source outside this courtroom. In

other words, you can't go online to do any research, &ou
can't go to any reference materials, anything whatsoévér,
you cannot dé.‘ You're strictly prohibited from doing so.
If that is done and you find out that a fellow juror has

done that, then, Madam Forelady, that would need to

brought to the attention of the Court.

]
And, likewise, I don't know if there's going to be
any media account or reports of this particular cése, I
would have no way of knowing that, but if it does appear
. - Y

\
in the newspapers or on the radio or television, you are

instructed not to consider that or pay any attentién to
such media reports.

It's very important that you keep aﬁ‘open mind and
not decide any issue in the case until all of the evidence
has been presented, the parties ha&é made their closing

arguments to you, and I have instructed you on the law in

this case. -
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It is your golemn responsibility to determine the
guilt or innocence of the Defendant. | And your verdict
must be based solely on the evidence as it is presented to
you iﬁ this trial and on the law as I instruct you during
and at the close of the trial.

Now there will be times during the course of this

trial that one-of the lawyers may say, "Judge, I've got an

objection," or "Judge, I have a matter of law that we need

to take up with the Court."-

That may require from time to time to have you
retire to the'jury room. And the reason for that is that
on ruling on a particular matter that one of the attorneys
brings up, it may require me to make some comment or
digcussion on the facts. Consequently, I don't want to
influence you at all concerning ybur determination of what
the facts are in this case. So that's why it may be
necessary from time to time to have you ret{re to your
jury room in order for me to discuss those matters with
the iawyers. . . 5 \

. And, again, as I told you, because I'm not dllowing
you to take any notes, it's so vitally imporgépt for you
to pay very close attention to everything that goes/on,
testimony from the witnesses, the evidence as presented,

anything that the attorneys may do or say, and whatever

the Court says. It's very important for you to be very
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At this time I'm going to ask: Is there aﬁy
exceptions or objections to the preliminary charge from
the Court, from the State?

MR. SLOCUM: ©None from the State, Your Honor.

THE COURT: From the defense?

MR. SMITH: Nothing, Your Honor.

THE COURT: Okay.: Thank you very much.

Now the lawyers will make thelir opening arguments
to you. And they're not evidence in the case. It's just
their statément of what they believe their respective
positions to be, and what they believe the evidence shall
be during the course of this trial.

= But it is not evidence. It's just an opening
statement as it is called. So we'll hear from the State
first. Solicitor?

MR. SLOCUM: Thank you, Your Honor. May it please

the Court.
THE COURT: Yes, sir.

/

MR. SLOCUM: Mr. Smith, Mr. Gibbons, ladies and
gentlemen. .

November 27th, 2013. Last November. The day
before Thanksgiving, it was a Wednesday, around 10

o'clock, two men arm robbed the Captain D's here on

Whiskey Road, a couple miles down the road.
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The State's about to show you evidence that one of
those individuals was John Upson. This is John Upson's
day in court. And I don't want you t; lose sight of that
throughout the case. We're here for Jghn Upson and John

Upson alone.

You're going to hear evidence that's going to show

~that these two men armed with a handgun, used that handgun

to force the employees inside Captain D's to give them

r

money. You're going to hear how that handgun was used,
how it was put to the back of one of those individual's
head .

You're going to hear, evidence is going to show

you, of how law enforcement came to understand, to know it

was John Upson that did this. -

Mr. Upson is represented by Mr. Andy Smith. And he
is a fine defense attorney. And it's his job to advocate
for his client, just as it is my job to advocate for the
State. |

I ask you to stay ?ocused oﬁ John Upson in this
case. As I jgst said earlier, this is John Upson's day in
court. These-witnesses that I just discussed, that I
just brought up, afe going to tell you their story of what
hapgened that night a little after 10 o'clock on the 27th

of November. They're going to sit right up there and tell

you what all happened. I want you to listen to their
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testimony. Pay attention. I ask you asg jurors to pay
attention.

And your job is Eo judge the facts in this case.
My job 1s to put up the evidence. 1It's your job to be the
judge of the faéts. It's the Judge's job to give you the

’

law.
K .

Now in being the judges of the facts, I ask you to
use your common sense. You do it éveryday, at the store,
at work, at ﬁome,\using your common sense to judge the
credibility and ;hg_believability of what you hear and
what you see.

An example of that would be one 'of your young'uns
at home coming up with chocolate on their hands, on tﬁeir
face. And, did you.get in the cookie jar? \Did you get in
the chocolate? No. Well, right then you'can judge thaﬁ
yéung'un right in front of you. And a}though you didn't
see them eating choqolate, you can surmise that they got
into the chocolate. . .

And we call that'cifcumstantiai evidence. It's ,
one type of evidence. Circumstantial and direct. Diréct
evidence is something you see, touch. You feel it, you

hear it. (

Circumstantial is something that based on what you

know you can piece together to get you to a certain

ending. We're in a room right now. No windows. Can't
/
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(o

see outside. We don't know what's going on outside.

Three people walk in that back door. The ‘£irst two are
holding wet umbreilas. The third one is soaking wet.

Now, we don't know what's habpeﬁing outside. We don't see
that it's rgining outside, but based on those two wet
umbrellas and the third person being soaking wet, you can |,
piece it all together to know thaE it's raining outside
even though you don'ﬁ see it direct, touch it, smell it,
hear it, feel it. You can use your common sgnse.and vour
ability to judge the credibility and the believability of

a witneegs to put those pieces together.

The State's going. to show you how all these pieces
\%

"fit together, how John Upson along with another

individuai -- now that other individual, it's not his day
in court today. .This ig John Upson's day. But on
November 27, 2013, Jékn Upson glong with another -
individual by use of force and intimidation took personal
property away from Captain D's, that being money, while
being armed with a aead1y weapon, with a gun.

That's armed robbery. It's simple. Ié'é £6bbing
someone while being armed with a deadly weapon.

We're also going to show you how John Upson along
with ,another individual -- again, I ask you not to lose

sight of John Upson. This is his day in court. How John

Upson seized or confined Jameshia Alston and Scott Hall
i ! = - S
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without legal authority to do sb. Kidnapping. That's'\
what kidnapping is.

Now the Judge just told you, he's the one that
gives you the law. And what I just told you, if the
Judge's lawwdiffers in any way, shape or form, I ask you
to go with what he tells you to do.

Now the first sentence of those charges are "John
Upson along with another." Another portion of our law in
South Carolina we hav§ the hand o? oné ig the hand of all.
That means that if one person does somethihg, the second
person is just as guilty as the other person. They both
acted together. They both did it tégether. Just
because one person, say,lﬁad the gun, t;e other person did
not doesn't mean they're not both guilty of arﬁed
robbery.

You're going to hear testimony-~John Upsoﬁ didn't
have a gun. It doesn't mean he's not guilty of armed

N

robbery because of our law, the hand of one is the hand of

‘all. If one person does something the other person's just
ag guilty.

Thank you all for being here, for your time. I
ask you to pay attention. I ask you to, at the eng'of

" the day once you see all this evidence, once you hear all

of the testimony, that you will be firmly convinced in the

Defendant's guilt.
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N And the State has the burden of proving that. We

have the burden to present you evidence to prove to you

beyond a reasonable doubt the Defendant's guilt. Not all
doubt, but what's reasonable, what makes sense. ' Using
your common sense, what is reasonable. And all that 'is is

being firmly convinced in the Defendant's guilt.
Thank you. And I ask at the end of this trial you
return a verdict of guilty.

THE COURT: Thank you, Solicitor. Mr. Smith?

MR, SMITH: Thank you, Your Honor. May it please

the Court. ¢
~ Mr. Solicitor, Mr. Molony.
Good afternoon. You're here today as a jury for

12, 14 individuals here, and you're in a tough situation.
.

I don't envy your spot. You're where the rubber meets the
road in our republic. Okay.
e .
This is where it happens. This 1s where, as the

Judge explained, you have the power to prevent
governmental overreach, government abuses. And on the
other end of\that spectrum youihave/the power to prevent
mistakes that come from miscommunications, ‘
misunderstandings, mistakesg. 1In ﬁhis room aimistake means
a man goes to prison. A mistake is a big deal in this

room. You have the power as a jury to prevent that

mistake.
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In this case the State just spent a few minutes
talking about how there are’going to be holes in their
case and how you're going to have to try to fill in the
holes of the case for the State. Okay.

What I want you to worry about is what you think
!
about .the evidence you're going to hear. You're going to
f

hear a lot of evidence. Some of it may sbund complex.

Some of it's going to be real simple. This.isn't a really

difficult case. Some of it's going to be very simple.

’

There's a little bit of nuances to it. - .

\

We've had our heads dug real deep into it for a
while. We're going to try to help make sure that you
understand everything cléarly. Okay?

The State is going to tr? to show, liké ;hey just
salid, that John Upsoh, the man sitting right tﬁere, the
man that is presumed innocent in iour éyes and the eyes of
the.-Court, in theleyes of the State, that man is presumed

innocent. They're going to try to prove that he was

~involved with an armed robbery and a kidnapping.

Now that's a difficult burden for them to carry.
They have to convince you beyond a reasonable doubt.
Right now if you're looking at the scales of juétice, this
'is John Upson, in favor of John Upson. It would tip like\'
this. It woﬁld tip really heavy because he's got this

s

heavy presumption of innocence. Okay?
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For this ~-- for you to return a verdict.of guilty,
the State has to convince you beyond a reasonable doubt to
bring up .the scales, not to be even, but to overweigh,
it's not to be -- yo% have to be convinced beyond a
reasonable doubt. / Each of you.

We alwayé talk about a verdict béing, the meaning
of the word being "to speak the truth." Okay?( And for a
true verdict to come out of this jury, it has to be the
truth of what you believe individually.

It has to be the truth of what you believe. What
you believe. What you pelieve. It has to be the truth of
what you believe individually for iE»to be a true verdict
of the jury .

"You're also going to hear some other things that

-we're going to talk about, that. John Upson wasn't there,

: (
that he was elsewhere and among others. You'll get to
hear about that. We just want you,to be considerate of
the people you're going to listen to, pay attention.

You're going to hear things that are going to stick out to

you.

What I want you to dé ig, those things are for
particular a reason. They may mean something to you but
not mean something to somebody else. You're going to hear

these things. And when you'hear them, just take them and
\
set them aside. Put them in a little bag that you can
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take with you back into the jury room. You're going to
hear things that are beneficial to John Upson. You take
those ‘and put them in a bag.‘ You may hear things that are
beneficial to the State. You také those and put them in a
bag. Some things are going to be good for the State, somé
things may be beneficial for John Upson. You're going to
take thatgbéck with you and you're' all going to compare. '
Okay.

But you néed to take note of those things so when
you go back into that jury room that you've done, you've
honored your oath, thaF you've honored the system, that
you've honored what we're here to do, and that you have

~

gsomething to talk about, that you paid attention, that you

"held onto these things and considered them.

When it all comes down to the end, I'm going to ask
you to just come 'back in with a true verdict, a wverdict
that represents what each of you individuals believe, what
each of you individually is convinced of or not convinced
of.

And,I'hope that that wverdict will be a verdict of
not guiity. ‘ N

Thank you.

THE COURT: Thaﬁk you, Mr. Smith. The State ready
to proceed? ) .

MR. SLOCUM: We are, Your Honor.
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JAMESHIA ALSTON -~ DIRECT BY SLOCUM

/

> 0 ® O ¥ O ¥ O P O ¥ O B O P O

THE COURT: Call your first witness, please.
MR. SLOCUM: The State calls Jameshia Alston.
JAMESHIA ALSTON, having been duly sworn, was
examined and tgsfified as follows:
THE CLERK: Have a seat in the witness box. State
your full name for the Court and speli your last, please.
THE WITNESS: Jameshia Brenae Alston, A-L-§-T-O-N.
DIRECT EXAMINATION
BY MR. SLOCUM: °
Ms. Alston, good afternoon.
Good afternoon.
Please tell the jury where you are from.
Aiken, South Carolina.

And how long have you lived in Aiken?

i

All my life, basically.
Are you in school?

Yes, sir.

Where are you in school?

Twelfth grade at South Aiken High School.
And will you grgduate in May?

Yes, sir.

What are your plans after school?

To join the Arﬁy.

When are you going to do that?

July 15th.
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JAMESHIA ALSTON - DIRECT BY SLOCUM

N

Q. And any secondary school after that?
A. I want to go to Lander University to take up

nursing, night classes.

Q. Where do you work?

A, Captain D's. r

Q. And where is Captain D's located?

A. In Aiken, South(Carolina, on Whiskey Road.

Q. Is that Aiken County?

A, Yes, sir.

Q. And did yqp work at Captain D's on'November 27,
20137

A, Yes, sir.

Q. . Let's go back to that day, if vyou would: Where

were you on November 27th, 2013, around ten o'clock?

A. I was counting my money -at the. back of the store\at
a desk. At first I didn't really pay it attention that
someone was coming into the store with an armed robbery,
like', whatever. And I stood up and my reaction was, "Oh
my God, I}m going to die." .

Q. Now you said you were counting &our money. What
does that mean? ‘

A. I was counting my drawer down to 150. I do this
every night after I close or after my shift was over. I

count'my drawer down to 150 and I set my drawer to the

printer and I count my deposit out.
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JAMESHIA ALSTON - DIRECT BY SLOCUM

Q. When you say '"your drawer}" is that a cashier
drawer? -
aA. Yes, sir.

Q. You're a cashier up front?

A.  Yes, sir.

Q Had'you all closed for the day?

A Yes, sir.

Q I'm sorry. I didn't mean to cut you off. What

happened next?
A. Okay. Afte£ that I was counting my money whenever
they came and I said, *"Oh my God, I'm going td --

THE COURT: ‘You need to speak up, ma'am, a little
louder, please. |

THE WITNESS: The first boy asﬁed Scott to walk him
to the safe. And the other boy, he told me to stay in the
back, and he told me not to go anywhere. And I was just,
like, "I want to go home." And he was, like, "No, stay
right there." h

So I stayed there, whatever. And I didn't hear
what else was going on in the front.

' 80 he walked me over to the, by the cooler and I
stood there.for a minute. And then he said, "Get inside
the cooler." 8o I got inside the cooler. And then they
brought the other two boys back, but before that they -

searched our pockets and stuff for cell phones and
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JAMESHTIA ALSTON -~ DIRECT BY SLOCUM

anything else that ‘we had.

0.

Okay. Back you up just a little bit. Right wheén

they first came in the door --

‘A.
Q.
A.

Q.

Yes, sir. r

AY
-- did one of them have a gun?
Yes, sir.

What did that -- what was that individual doing

with the gun?

©c » O ¥ 0 P

back of Scott's he%d, where did they go?

He had it to the back of Scott's head.
Who was: Scott?

My fellow employeé.
He was working with you that night?

Yeg, sir.- )

Okay. And the individual who had the gun to the

~

A, To the front of Captain D's.

Q. Where were you?

A. I was -- stayed in the back by the file cabinet at
the time. /

Q. Were you alone?

A. Yes, sir. With John Upson.

Q. With who?

A. John Upson. '

Q. Could you please point him out?

A. Right here. The blue shirt with the red tie.
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JAMESHIA ALSTON - DIRECT BY SLOCUM .

~

MR. SLOCUM: Your Honor, please let the record
reflect that she pointed to the Defendant.

THE COURT: Okay. So noted for the record.

~
Ay

BY MR. SLOCUM:
Q. Now you said you were in the back with John Upson.

Did you know it was John Upson at this time?

A. . No, sir. I didn't.

Q. Okay. When did you come to learn itrwas John
Upson?

A, I went home that night after the robbery and I was
just, like, on the Internet doing some research. And one

of my co-workers that worked with me is"friends with him
because I had saw him two days before the robbery, he came
inside of Captain D's. : .

Q. The Defendant. You had seen the Defendant two days

before the robbery?

A. Yes, sir.

Q. Okay. 1 -
A. So, and it's my job to remember my customers if I
take their ?rder to remember their faces. And so I

remembered his face, but I didn't know his name at the

time.
Q. Did he order anything that night? .
A. He ordered a Sprite, a large Sprite to drink, the

two days before the robbery.
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Q. And you were the cashier?

Y
A. Yes, sir. And I looked and I saw his face and I
looked at him and, like I said, it's my job to remember my

4

customers. So that's what I did. And I remembered the

" face.

So I got home and I was looking on the Internet and
I saw pictures of him on one of my co-worker's page and I
jumped up from the computer becadee I knew I had saw this
person and I knew that's who it was wit@ me in the back
when the robbery happened.’
Q. Oka&. When they first came in, the two

individuals that were doing the robbery, what were they

wearing?

A. All black. Like, they had on black hoodies, black
‘pants. They had, 1ikev surgical glovee on, and bandanas.
Q. Bandanas where?

A. Right here (indicating), below their nose down.

Q. Was there a portion of their face exposed?

A. Only their eyes.’ Well, I only saw the second

boy's.‘ Only his\eyes and his nose were showing.

Q. When you saw the second boy, who are you referring
to?
4
A. John Upson.
Q. How did you know it was John Upson?
A. Because, like I say, it's my, you know, job to
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JAMESHIA ALSTON - DIRECT BY SLOCUM .

remember my cugtomers. So, and I remember his eye. Like,
that's the thing that caught me, his eye and his bald )
head. And I was, like, I know this person, but I don't

know hisg name. R

Q. - -8o you weren't aware of his name at the time of the
incident? | — . N
A, No,'sir.

Q. You did discover it later, though; right?

A. .Yes, sir. I went home and I looked it up.

Q. JAbout what time did this all/happen?

A. At 10:15. h

Q. Well, why do you say 10:157? ~
A Because 1 was countiné my money right after we

close, and then it felt like about .10:15. * That's how

long. /
Q. Do you close at 10? C

A. Yes, sir.'

Q. Ana do you always count your money after you close?
A. Yes, sir. - g

Q. And what do you~d5 with that money?

A.

I put it in the safe in the front, but I didn't get
a chance to get it to the safe fast enough.
Q. Do you count your money each night?

A. Yes, sir. Every night that I work I count my

register down to 150.
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JAMESHIA ALSTON - DIRECT BY SLOCUM
Q. And when you mean -- "count it down to 150, " what
does that mean?
A. I. take my change and I count. Like, I Pdd it all

up-and I stop at 150. Then I take the rest of the money
out and I make out my deposit.
Q. Okay.

A. And I count that money and put it in the drop box.
But, like I said, I didn't get that far that night.

J

Q. Okay. Now, you put the deposit -- you said you,

have a deposit and a cash drawer. Where does each money

4

go? N

A. In the_safe.>

Q. They both go in the safe?

A. Yes, sir. °

Q. Did the man who was in back with yéujsay anything
to you? |

A, He was -- I was, like, "Can I go home?" And he
was, liken "No. Stand right here. Don't move." And I

wag just, I was scared for my life.

Q. Did you.feel like you could leave at any time?
A. No, sir.
Q. Let's go back to the gun. Did you see what color

the gun was?
A. It was black.

Q. Did it appear to be a real gun to you?
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JAMESHIA ALSTON - DIRECT BY SLOCUM

A.

Q.

A.

Yes, sir. ‘ v
Why do you say that? -
Because the first boy -- it was heavy to hold up.

Like, you could tell there was weight to the gun.

Q. ]
about
A.
Q.

A.

The. individuals, what, if anything, did you notice
their demeanor when they walked in?

They were forceful. -

Were they yelling?

Not yelling, but their voice was more demanding .

than calm.

o0 o0 @ o0 oo ¥ OO P O

O

>

Were you afraid?

Yes, sir. - -

Who put you in the freezer, stand-up refrigerator?
Joh? Upson.

About how long were you in the refrigerator?

It felt like 30 minutes to me.

Were you upset at this time?

Yes, Sir.

Did you ever get out of the refrigerator?

No, sir. I came by after the robbery was over.
Not during the robbery?
No, sir. A h
About how long after that you séid?

/
Thirty minutes.

2

Did you speak to law enforcement when they showed
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JAMESHIA ALSTON - DIRECT BY SLOCUM

’

up that night?

A. Yes, sir.
Q. What did you tell them?
A. I told them everything that happened at the store.

And they asked me to give my statement, and I wrote it
down for them or whatever. And I told them that I had
recognized one of the gﬁy's faces but I didn't know his

name at the time.

Q. You're referring to the Defendant?
A. Yes, sir.
Q. . About how long after the robbery did you discover

-- did you see that picture and discover it was John
Upson? -
A. About an hour after I was at home. And I was

looking on the Internet and then I jumped up because I saw

.his face and\I knew that was him, like.

~

Q. Is there any doubt in your mind who it was?
A. "It was him.
Q. Who did you send -- or, what did you do with those

pictures?

A. I e-mailed them to Detective Royster.

Q. The police officer?

A. A detective. Yes, sir.

Q. How long have you been at Captain D's working?
Ai For two years.
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JAMESHIA ALSTON - DIRECT BY SLOCUM

Do you know the phone number at Captain,D's?

\

A. 803—641764%6.
MR. SLOCUM: Permission to approach, Your Honor?
THE COURT: Certainly. "

BY MR. SLOCUM: ‘ -~

Q. Ms. Alston, I'm handing you what's been previously )

marked as Statp’s Exhibits Six, Seven, Eight, Nine, 13,

-

and 14. Would you please take a look at these?

A. Yes, sir.

Q Do you recognize those pictures?
A Yes, sir. |

Q. How do you récognize them?

A That's where I wérk.~ That's my job.

Q And have these pictures =-jwhat about 13 and 14,
how do you recognize those?

A. That's the guy that I saw in the back 6f the store
with me that day we got robbed.

Q. . Do these pictures accurately depict and refleét the

store-you work at in the two pictures you sent law

enforcement on November 27th, 20137

A. It is.

Q. Have they been changed or altered in any way,
shape, or form? «/ )

~A. No, sir. =

MR. SLOCUM: Your Honor, at this time the State
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JAMESHIA ALSTON - DIRECT BY SLOCUM

moves to admit Exhibit Six, Seven, Eight, Nine, 13 and 14
into evidence.

THE COURT: What says the defense?

MR.\SMITH: Without objection, Your Honor.

MR. SLOCUM: ., Your Honor, at this time may the
witness step down so that we may publish these to the
jury?

THE COURT: Sure.

(State:s Exhibit Nos. 6, 7, 8, 9, 13 and 14,
photographs, receiﬁed into evidence.)

THE COURT: Madam Witness, I'm going to ask you to
speak up very loud. You're going to be facing away from
the court reporter, and she'll need to take down
everything‘ybu say.

THE WITNESS: Yesg, sir.

THE COURT: Thank you.

THE WITNESS: You're welcome.

_BY MR. SLOCUM: |

Q. This is State's Exhibit Six. Can you pleaée tell
the jury what this is we're looking at?

A. This iq_my work stat%on where I count my money down

N

every night. I

Q. Is this where you were when the robbery occurred?
A. Yes, sir.
Q. State's Exhibit Seven, what are we looking at here?
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JAMESHIA ALSTON - DIRECT BY SLOCUM

This is the cooler in the back of Captain D's.

A,

Q. Is this where you were -- )
A’ That's where I -- .

Q. -- forced to go into?

A. Yes, sir.

Q. State's Exhibit Eight, what are we looking at
here?

A, That's the inside of the cooler inkthe back of

Captain D's.

Q. State's Exhibit Nine?

A And that's how it was when they éiosed the door.

Q The samelcooler?

A, Yes, sir. B

Q With the door closed? N

A Yes, sir. B,

Q Stafe's Exhibit, next, 11 -- 13. State's Exﬁibi;

13, Jameshia, what is that?

A. The guy that was in the back with me the day of the
r;bbery.

Q _The man that told fou—you couldn't ;eave?

A Yes, sir. )

Q. The man that put you in the cooler?

A Yes, sir. - ’ ‘

Q Fourteen?

A This is the same guy.
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JAMESHIA ALSTON - DIRECT BY SLOCUM

e

oo M OO P OO

Q. Are those two pictures, 13 and 14, the ones you

,
sent to law enforcement?

A. Yes, sir.

Q. That's all. You can have a seat back.up there.

A. (Returns to witness stand.) ~

Q. Jameshia, a few more questions. What time did -the
store close? - (

A, At 10 o'clock. _

Q. You.testified earlier that you were in the back

with a boy. When you say "boy", do you mean a man or a

'
3

child?

A. A man.

Q. The Monday before when the Defendant was in

there -- , | ) '

A. Yes; sir.

0. -- did he do anything unusual while he was there?

Did you notice anything?

A. He took a picture of one of'my co-workers, and I
thought_that was real weird.

And who was that co-worker?

William Keels. ,
Whose' Facebook page did you see the Defendant on?

i

William Keels'. \
Did you recognize the man that had the gun?

No, sir.
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JAMESHIA ALSTON - CROSS BY SMITH

Q. Only-the man who was in the bqpk with you?
A. Yes, sir.
Q. Only the Defendant;
A. Yes, sir. \ '
MR. SLOCUM: Beg the Court]s indulgence, Your
Honor.

THE COURT: Yes, sir.
(Pause.)
MR. SLOCUM: Jameshia, thank you. Please answer
any questions Mr. Smith has for you.
THE WITNESS: You're welcome. Yes, sir.
THE COURT: Mr. Smith, cross-examination?
CROSS-EXAMINATION
BY MR. SMITH: »
Good afternoon, Jameshia.
Hello.
Thanks for coming today.
You're welcome. o ~

Jameshia, I understand that night you were pretfy

OB S o B S &

shook up, weren't you?

A. Yes, sir.

Q. And you were scared?

A. Yes, sir.

Q. You really wanted to catch -—\you wanted to help

the police who had come’in and robbed the place?
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JAMESHIA ALSTON - CROSS BY SMITH

A. Yes, sir. i

Q. You really wanted to help them out?

A. Yes, sir.

Q. So you told them everything yoﬁ knew about who came
in that night? o

A; Yes, sir.

Q. You told them what c¢olor hair they had?

A. I didn't say what color hair they had.

Q. No, you didn't. Did you talk about any facial
hair?

A. No, sir.

(0 Eyes?

A. Yes, sir.

0 Height? ‘

A No, sir.

Q. Weight?

A Yes, sir.

Q Clothing?

A Yes, sir.

Q And did you tell them that this person had been in

Captain D's before?

A. Yes, sir.

Q. And you put all that s£uff in your statement;
right? ' N J

A, Yes, sir.

| | APP'X 67






10

11

12

13

14
15
16
17
18
19
20
21
22
23
24

25

68

JAMESHIA ALSTON - CROSS BY SMITH
¢

Q. Let me show you something. It
(Defendant's Exhibit No. 1, statement of‘11—27—13,

marked for identification.)

BY MR. SMITH:-

Q. Jameshia, I'm going .to show you what's been marked

Defendant's Exhibit One.

A. Okéy.

Q. I want you to take a look at that. Do you know

what that is? |

A. A statement.

Q A statement?

A Yes, sir.

Q. Is that the statement you gave\police that night?

A Yes, sir. \

Q Okay.~ Does &t say anything about that -- in that

statement about what the suspects were wearing?

A. No, sir. It-just states his weight, their weight.
Q. What did it say about their weight?
A. The heavyset boy stayed in the back with me and the

skinny boy walked Devin ard Scott to the front after
retrieving their --

Q. Okay. What does it say apodt what clothes they
were wearing?

A. It doesn't say that, but I told that to the cops.

Q. And I'm just asking about your statement.

" APP'X68






10
11
12
13
14
15
16

17
18
19
20
21
22
23
24

25

69

JAMESHIA ALSTON - CROSS BY SMITH

v

A, Yes, sir.

Q. Does it say anything in your stétement*about seeing
them in the store before?

A. No, sir.

Q. " But you just told me tha; all of that stuff was in

your statement; didn't you?

A. I told that to the.police, sir.

Q. But just a second ago you told me all that stuff I

was asking you about, you put in your statement to the

4

police? B . .
A. Can you rephrase that?

!
Q. Just a second ago I asked you a series of

guestions. Did fﬁu tell the police about height, weight,
hair color, clothing, if the man had been in phe store
before. And you énswered the questions. And I asked you
if you had put that- in your statement to‘the police and
you told me yes. .
I put\the heiéht and the size in there.

You put the height? |

The size and the weights. ~
Skinny and?

Skinny and heavy.

o rFP 0 P 0O ¥

Skinny and heavy. That's height and weight.
~ Your Hohor, I'd move to introduce into evi%ence

Deféhdant's Exhibit One as witness Jam@shia Alston's
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70

> o » 0 P O » O P O ® ST R o B

statement to the police that night.

Defense Exhibit Number One.

11-27-
BY MR.

Q.

THE COURT: °~ What says the State?
MR. SLOCUM: Without objection.

THE COURT: All right. Without objeétion, will be

~—

(Defendant's Exhibit No. 1, Alston statement of
13, received into evidence.)
SMITH:

Now, Jameghia, the night that -- the night that you

say that John Upson was in the store --

Yes, sir.

-- on a Monday?

Yesg, sir.

Wag 1t a Moqday?

Yes, sir.

Was'he with‘anybody else?
He was.

Okay. Who was he with?

I can't identify the other person.

N ~

You don't know his name?

No, sir. -
Okay. But you'd recoéhize him if you saw him?
“ : r
'8ir?
You'd recognize him if‘you saw him? -

I just know the Defendant. That's all I
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recognized. I didn't know the other person at all.
Q. Didn't you just say your job is to remember your
customers?

A, But he wasn't one of my customers. He didn't come

talk to me personally at,my register, so.

Q. Do you remember me?
A. No, sir. You're not one of my customers.
Q. Okay. Now when the people came in the back door

and when you wére in the back of the store, the subject
that was back there with you, was he standing pehind you?
No, sir. -
Did he have his hood oné

He did have his~hood on.

He had a hood on, and heihad a baﬂdana?
Yes, sir. Over his nose.

Coyering hisg mouth?

Yes, sir.

Okay. ' Did you describe the other person?

{
No, sir. Not at all.

o ¥ OO0 P OO ¥ o P 0 v

Did you remember what the other, the appearance of
the other person? \
A. - I just know they both had on black, and they had
on, like, surgical gloves.

Q. Do you remember any distinguishing characteristics

of that person?
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JAMESHIA ALSTON - CROSS BY .SMITH

A, No, sir.

Q. Okay. Did they act -- when they came in, did they

act like they knew where they were going?

A. The first boy he was, like, "Take me to the safe in
) ;

the front." That's what he said.

Q. Okay. -Now When you left there that night, when

you went hone, did Detective Royster tell you to go home
and go look on Facebook? -
A. No, sir. I just decided to take it to my own and

do it myself.

Q. Did you call him and tell- him what you had found?
A Yes, sir. I did.
Q. . And ﬁe asked you to send him the photos?

| o
A Yes, sir. : ) -
Q Do yqu'remember what time it was that you called
him? -
A. I know I got home and I did that about an hour

after everything had happenea at Captain D's. So I don't
know exact timing. )
Q. Okay. Do you know what time you gdf home?

a. Not exactly: Like, an hoﬁr later and some minutes,
but not exact time.

Q. Okay. Now when you went and. looked on Facebook --

that's where you looked; right?

A, Yes, sir.
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You scrolled down through the pictures?
Yes, sir. 'I did.

Or, did you type in John Upson's name?

?, Lo A o

No, I went on William Keels' page and I found his

name. And when I saw his picture I jumped up because I

knew that was him. And then I, iike, clicked on his name
ana I was scrolling through his pictures. As I was
looking I jumped up again. I told my mom that was him.
Q.,' How many pictures do you think you looked at before

o

you found his?

A. Two pictures.

Q. Two?

A. Yes, gir. I found_those two.

Q. How many pictures on William Keels' Facebook did

you look through -~
A. Oh, I just saw one picture. 1It's, like, when you

look on somebody else page, it's only one profile picture.

Q. Does he have a lot of bictures of other people on
his --

A. I didn't look at that.

Q. You'didn't look at anybody else's picture?

A. No, sir. I just looked at hig name, who I was

looking for.
Q. You were just looking for John Upson?

A. Yes, sir.
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JAMESHIA ALSTON - CROSS BY SMITH B

Q. And you looked for his name?

A. No. I was looking at pictures whilé I was
scrolling -- I was on William Keels' péée.

Q. Yes. ) |

A. And you can scroll through a friend lis@.’ And I
saw his picture and I clicked on his mame. I didn't know
his name at the time but I clicked on it because I knew
his face. I saw the pictﬁre and I jumped up. I told my
mom that's him.

Q. I guess my gquestion wasn't clear. Whén you were

—

looking through William Keelsffpictures --

A.

I didn't go through his pictures. I was just

looking 'at his friends' list:

Q.

his

That's what.-I'm saying. You were looking through

friends' list and looking at pictures on the friends'

list; right? : . )

A
Q
A
Q.
A
Q

Yes, sir,

That's how you found this picture --
Yes, sir,

-- that yoﬁ used to _identify John Upson?
Yes, sir.

About how many of those ﬁictures had you gone’

through before you found John Upson?

A.

Q.

I don't know exactly.

And you didn't look any more before -- after you

{
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11
12
13.
14
15
16

17

19
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found . .that picture? -~
a. No, sir.

Q. So you don't know if there's anybody else on that

Facebook page -~-- ,

A, No, sir.

Q. -- that would resemble the berson that was in the

store with you?

A. No, sir. )

Q. You don't know? ’

A. No, sir.

Q. And William Keels has a lot of friends; doesn't he?
A. Yes, sir.

MR. SMITH: Beg the Court's indulgence.
THE COURT: Sure.
(Pause.)

BY MR. SMITH:

Q. Jameshia, do you know a guy named Ishmael Norid-
Deen? 4

A. No, sir. !

Q. Were you. ever shown a police lineup? Were you

\
shown a lineup of six people?
A. A list of names.

You were shown names?

Yes, sir.

L ORI B o]

The policé never showed you a lineup of anybody?
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JAMESHIA ALSTON - REDIRECT BY SLOCUM

A. Not people, like, pictures; no, sir.
Q. Okay .
MR. SMITH: No further, Your Honor.
THE COURT: Anything on rédirect?
MR. SLOCUM: Briefly, Your’Honor. g
REDIRECT EXAMINATION -

BY MR. SLOCUM:

b
-

Q. Jameshia, Mr. Smith just showed you your written
statement -- . '

A. Yes, sir.

Q. -~ to the police that night? ;

A. Yes, sir. _ ‘

Q. Did-you also/give‘a verbal statement to the police

that night?

A. .\Yes, gsir; I did.

Q. ‘ Is everything ig your written stateﬁént the same in-
verbal and vice versa or do they, are ghey different?

A. In the statement it just states the weight and what
tﬂey.were -- like, it just\states the weigh; éf the skinny
boy and heavyset boy. But I told the police verbally what

they wore and stuff like that.

Q. Told them éverything you told us.today?
A Yes, sir.

Q. In regards to these Facebook pictures --
A

Yes, sir. . ¢
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5

0. -- why did you stop looking after you found John
Upson? - .

A. Because I knew this was the person that was in the
back witﬁ me on the day of the robbery. -
The same person that forced you into the --
Cooler. ’
- refrigeratﬁr?

Yes,-sir.

The same person that wouldn't let you leave?

Yes, sir.

0 F OO F 0 F O

The same person that came in with another

individual whor'had a handgun?

A. Yes, sir.
Q. Real quick. You mentioned telling law -
enforcement -- Mr. Smith asked you about the eyes. What

was it about Mr. Upson's eyes that you rememﬁer?

A. He has a lazy eye. It's kin§ pf‘droopy, like that.
MR. SLOCUM: Beg the Court's indulgence?
THE COURT: Sure.
(Pause.)
MR. SLOCUM: Nothing further, Your Honor. -
THE COURT: Okay. Anything on recross?
MR. SMITH: No, Your Honor,

THE COURT: Okay. Thank you for your testimony,

ma'am. You can step down.
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SCOTT AARON HALL - DIRECT BY SLOCUM

o~

THE WITNESS: You're welcome.

MR. SLOCUM: Your Honor, the Sﬁate calls Scott
Hall.

SCOTT AARON HALL, having\been duly sworn, wés
examinéd and testified as follows:

THE CLERK: Have a seat in the witness box. State
your full name for the Court.

THE WITNESS: Scott Aaron Hall, H-A-L-L.

p DIRECT EXAMINATION

BY MR. SLOCUM:

Mr' Hall, good afternoon.

Good afternoon.

Mr. Hall, how old are vyou?

I'm~21.

And where are yvou from?

Ridge Spring, South Carolina.

And where do you live now?
S

In Aiken, South Carolina.

ﬁow longvﬂave yvou been in Aiken?

Just about 10 years now.

Are you married?

No, sir.

Have any kids?

Yesg, sir.

o ®» O » O » O P O B O P O P O

How old are your kids?
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{
SCOTT AARON HALL - DIRECT BY SLOCUM

A. Nine months.

0. Do you provide for this child?

A; Yes, sir.

Q. Where were you on November 27, 20137

A, Out back, taking the trash out at Caétain D's where
I work.

Q. You were working at Captain D's?

A. Yes, sir.

Q. And what did you do for Captain D's that November
of last year? . -
A. I Qas é cook.

Q. And how long had y?u been workiﬁg as a cook up

until November 27th?

A. Just about 11 months.

Q. What were you doing around 10 o'clock?

A. Finishing up, closing up, taking the trash out to
g
the trash cans and bringing them back insgide.

Q. Had business closed down for the day?

A. Yes, sir, )

Q. What happened to you that night while you were
taking the trash it? \ o

A. I was approached by tyo black males who, the first

one he placed a gun to the back of my head before I could
get the trash cans into the store.

Q. Please .show us where.
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SCOTT AARON HALL - DIRECT BY SLOCUM

A. Oh. Right below my right ear. Right there. He
placed the gun right there. And he ordered me to take him

up front to where the safe was.

Q. Did you happen to see a gun?

A, Yes, sir.

Q. Did yoﬁ\see what.color it was?

A. Yes, sir. Black. ' )

Q. , Dbid it appear to be a real gun Eo you?

A. Yes,fsirf I could feel the heaviness and the
coldness od/my ear as he was holding it-there. I could

feel the‘coldness to 1it.

Q. Did you see whét these individuals were\wearing?

A. Yes, sir. Black sweat pants and black hoodies with
black hoodg over them and had bandanas as well.

Q. About how far from the back door were you when

.approached by the-two men?

A. I'd say two or three feet from'the back door.
Q. Was the door open or closed?
A. Yes, sir. It was open. It was prbpped with a

stick because if it closes it locks on its own. So we
wouldn't have had a way back inside. So I had it propped
open with a stick. !

Q. Is that what you normally do when you take the

trash out?

A. Yes, sir. Yes, sir.
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-

N

Q. At this time that, did you recognize any of the
men?
A. No, sir.

Q. When you were forced up’front, please tell 'us what
happened next. ‘

A. When -- after I was forced up front he s£111 had
the gun to thé back of my head. He told me to get on all

fours and keep my head down between my leds so I wouldn't
(

look up and see anything.

Q. Were you afraid?

A, Yes, sgir. Very.

Q. Wﬂét happened next?

A. /"I could hear him aemanding Devin, which is our

other- employee, to give him money and to keep the change
because he didn't, he wasn't fooling with the change.
)
MR. SMITH: Objection, Your Honor. 1It's hearsay. .

MR. SLOCUM: Your Honor, it's a statement by a

co-conspirator in furtherance of a conspiracy. It's
allowed.

THE COURT: Okay. Let, let's do tﬁis, Madam
Forelady and ladies and gentlemen of the jury. 1It's one

of these times that a matter of law needs to be addressed
with the attorneys so, and it's probably, maybe a good
time to take a little short break.

So if you'll retire to your jury room. I caution
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you and remind you not to discuss anything about this case
among yourselves.
Get you Back out shortly.
(Jury exits courtroom at 3:39!/P.M.)
THE COURT: Mr. Smith, the basis for your
objectfon, is that it is hearsay? o
MR. SMITH: Yes, sir.
THE COURT: Now, I'm looking at Rule 801(d) (2).

Statements which are not hearsay and Subsection E, a

. statement by a co-conspirator of a party duriﬁg the course

and furt@grance of the éonspiracy.

Now, I realize that one of the charges ~- he's not
charged with conspiracy, but would not that bg a
conspiracy or alleged conspiracy by virtue of what is

being claimed that the Defendant and the other person

daidvr
" . Be glad to hear from you on thisg point.
MR. SMITH: Your Honor, at'th}s poiht there's been
no evidence presented that there is a conspiracy: Up

until a conspiracy has been established, there's --
letting in evidence that would be -- a statement of a

co-congpirator would be in the hopes that iﬁ the future

conspiracy is shown. At this point there haven't even

been allegations that there's a co-conspirator.

~

THE COURT: Okay.
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N

‘ .
MR. SMITH: There haven't been allegationg that one

of the employees is a co-conspirator.

THE COURT: Now, this statement that this witness
gave, he's repeating what person number one sald, correct,
not an employee? My understanding -- is that correct,

) '
Solicitor? Or, correctme if I'm wrong.

- {

MR. éLOCUM: Your Honog,'the statement that he;s
beihg addressed’ -- that Mr. Hall is testifying to is a
s@atement made by the gunman, the second individual.
There's no tie to anyone at this point. It'slaush being a
second individual with Mr. Upson who entered tﬂe Captain
D's.

THE COURT: Well, just by virtue of the testimony

thus far, allegedly that, that the gunman and Mr., and the

Defendant came in and did what has been testified that

they did, wouldﬂthat not in and of itself make it a

conspiracy?

MR. SMITH: Your Honor, I'm objecting to any
statement from a co-worker --

THE COURT: Okay. ol \

MR. SMITH: -- in this casé. I think they were
getting reédy tb agk him about a statement from a
co-worker. I believe they were getting ready to ask that
question. )

THE COURT: Well, so far, this last statement that
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was objected to, it's my understanding and I think agreed

to by the Solicitor that it was a statement of person
/

numbef one or the gunman. I think this witness over here
called it boy number one and boy number two.
MR. SLOCUM: That's correct.
THE ébURT: ’The gunman.
MR. SLéCUM: That's correct.
THE COURT: Right.  Okay. And I don't think,

Solicitor, youswere planning to-get into any statements by

any employees; correct?

MR. SLOCUM: That is correct, Your Honor.
THE COURT: ' Okay. All right. . So I think ~- I

think ydur concern is resolved.

AY

J MR. SMITH: Yes, sir.

THE COQURT: Okay. So that objection would be

withdrgwn? ) B

-

MR. SMITH: Yes, sir. ; -

THE COURT: Okay. Thank you very much, Mr. Smith.

Let's take a five-minute break before we start. \
back. : .

MR. SLOCUM{ Yes, sir.

{Break taken at 3:49 P.M., until 3:53 P.M., and the
trial resumed:) - ‘ ‘ -

THE COURT: Bring the jury out, please, .gir
~

(Jury enters courtroom at 3:53 P.M.)
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SCOTT AARON HALL - DIRECT BY SLOCUM

THE COURT: Let the record reflect that the jurylis
back in.

I will just remind and caution the jury tﬁét it's
very important that all of ?ou be very attentive aﬁd’be
very alert because otherwise tﬁén you're not going to be \
able to properly make a determination in this case. So I
just remind everybody, all 14 of you, to bevvery alert, be

very attentive during the course of this trial.

Thank you.
BY MR. SLOCUM: ' ,
Q. Mr. Hall, what happened after you were forced up

front with a gun to your head?
A. He -- after, he had gotten the money and everything,
he had issued us -- he had issued me to get up off the

ground, still with my hands raised.

Q. He islwho?

A The gunman. )
Q. What did he doin terms of getting money? “

A I -- he received it from Devin, after Devin fumbled

with it a couple times to get the safe open.

Q. Did he - how did he ask to take the money?

A. He said, "Give me the money, I don't wantlthe damn
coins," -- "the damn change" is his exact words.

0. Did he put it in a bag?

A. Yes, sir. He snatched a takeout bag from one of
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SCOTT AARON HALL - DIRECT BY SLOCUM

our takeout bags from the front counter.

Q. After he received the money, what happened?

A. He issued me to get up off the ground, still to
keep my hands above my head. And this whole time he gtill
had the gun to the back of my head. He issued us to walk

into the cooler.

Q. Did you at any time feel free to leave?

A No, sir. ~ \ A

Q Were‘yéu afraid?

A Yes, sir.

Q. You 'said earlier it was a biack gun?

A Yeg, sir.

Q Handgun?

A Yes, sir.. =

Q Do you know what type of handgun?

A It looked gimilar to a nine millimeter, but I'm not

sure i1f that was what it was.

Was it éemiautomatic?

Yes, sir.

It was?

Yes, sir.

Okay. Did you speak to law enforcement that night?

Yes, sir.

(oI A o S I o]

And were you able to give them any descriptions of "

the suspects?
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SCOTT AARON HALL - DIRECT BY SLOCUM

Just the facial features.
Any of their clothing? Outer wear?
AN
Yes, sir. Their weight and their height as well.

What did you tell them?

N o I © B

That they were about six foot, and ﬁhe gunman was a
1it£ie but shorter. He was a little bit taller than me,
probaBly about five-eleven. They were both black males.
And the gunman had a, somewhat of a teardrop tattoo or a
birthmark under his left eye. And that's all I could see
from his nose dd@n. g

Q. About how quick was the time frame did you have to.

get a look at these folks?

A. Just a few seconds.

Q. It happened pretty fast?

A. Yes, sir. .

Q. Did you ever turn around to look at the gunman?
A. No, sir. He.just approached me. Whenever he was

running up, that's the only time I sgeen his face.

Q. Did you ever give law enforcement a name of who it
was?
A, No, sir. :

MR. SLOCUM: Permission to approach, Your Honor?
THE COURT: Certainly.
BY MR. SLOCUM:

Q. Mr. Hall, I'm handing you what's previously --
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SCOTT AARON HALL - DIRECT BY SLOCUM‘

excuse me, Your Honor.

Mr. Hall, I'm handing you what's previously marked
for identification purposes as State's Exhibit One through
Five, and State's Exhibit 10, 11 and 12.

Would you please take a look at these, please, sir?

A. Yes, sir. -

9 And I ask you: Do you recognize those photos?

A, Yes,‘sir. This is Captain D's where I work.

Q.. ~EAnd that goes for all the photos I just handed you?
A, Yes, sir. . ' -

0. Do those photos fairly and'accurately depict

Captain D's as it was on November 27th of 20137
A. Yes, sir. , k

Q. Have théy been changed, altered or deleted in any

"form or fashion?

A. No, sir.

Ve

MR. SLOCUM: " Your. Honor, at this time the State

moves to enter Exhibits One through Five, 10, 11 and 12

into evidence.

THE COURT: Okay. What says the defense?

\ J

MR. SMITH: Without objection, Your Honor.

THE COURT: Without objection, State's Exhibits One

through Five, 10 through 12 into evidence.-
(State's Exhibit Nos. 1, 2, 3, 4, 5, 10,- 11, 12,

photographs, receilved into evidence.)
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SCOTT AARON HALL - DIRECT BY SLOCUM |

MR. SLOCUM: Your Honor, at this time may the
witness step down so we can publish to the jury?

THE COURT: Sure. I would ask the witness to speak
up loud’'since you're facing away from the court reporter.
BY MR. SLOCUM:

Q. Mr. Hall, this is State's Exhibit One. Can you

please tell the jury what that is?

A. That's a picture of the front of Captain D's
Restaurant.

Q. The Captain D's where' you work?

A, Yes, sir. !
Q. Where is that Captain D's located?

A, Whiskey Road.

Q. In the City limits of Aiken?

A, Yes, sir.

Q. Aiken Céunty?

A. Yes, sgir.

Q. State's Exhibit Two, what is that?

A. Those are the trash -- those are the trash, where

we have to take the trash cans back there. That is the
back of, I believe, Dunkin' Donuts and Five Guys which is

directly right beside our restaurant.

Q. Do you use those trash cansg?
A. Yes, sir.
Q. Can you please point out Captain D's?
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SCOTT AARON HALIL - DIRECT BY SLOCUM

A. That'é ours right there, those cans.

Q. And State's Exhibit Three, what is this we're
looking at? \

A. That's a little bit past the trash cans, jusﬁ a
1ittle bit in front of it. And that's the back door in

which we come. This is the direction we come to take the

trash back there. - )

Q. State's Exhibit Four, what are we looking at here?
A. - That's the direction in which I was approached by
the two black males. They ran up over our sidewalk, right

here, and then they came up, right there, exactly where

that trash canois.

Q. That's where you were?

A. Yes, sir.

Q. State's Exhibit Five?

A. That's, once again, the trash can. That exact

general area, right where I was located. I was right
there at the door. |

Q. Where did they put the gun to your head?

A. Just about right, like, right there. It was a
camera, like, literally focused right down there so about
right there. It wag. right -- as soon as I turned around
to grab the trash can, they alreéay had it to my head.

Q. And State's Exhibit 10, what are we looking at

here?
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¥

A. . That's the front of the Captain D's Restaurant.
That's the registers. And right in here, right down
here -- which you might not be able to see this -- this is

where they asked me to place my head down and get down on

all fours.

’

Q. Was this the location where the money was taken?

A. Yes, sir. That's the safe as well. Yes, sir.

Q. State's Exhibit 117

A. This is the -- that's the exact spot to where I_was

forced to lay down. And that's wheére Devin was and the
gunman was right here demanding money out of the safe.
Right there.

Q. Okay. And 127 .

A. And that's the same thing. That's where he -
actually got the bag from gé get the money from, little

plastic bag right there.

Q. Okay. You can have a seat.
A. XComplying.) ,
Q. | About how 'long did this robbery take? How long did

it occur?

il

A. Two to three minutes.

Q. And how long were you in the freeger?

Al For about five minutes.

0. What did you do after you got out of the freezer?
;. We eaged our way oug of the cooler, well, the
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SCOTT AARON HALL - CROSS BY SMITH

]

freezer. And we just made our way to the front of the

store because that's where the phone was and everything.

And then Devin called 941-1. I just followed behind him.

‘Q.

up?

> 0 B 0 P

Honor.

BY MR.

Did you talk to law enforcement when they showed
Yes, sir.

Did you tell them what you told us here today?
Yes, sir.

Did you give a written and a verbal statement?
Yes, sir.

MR. SLOCUM: Beg the Court's indulgence, Your
THE COURT: Sure.

(Pause.)

SLOCUM:

Did you feel free to leave at any time?\

No, sir. 3

" MR. SLOCUM: Please answer any questions Mr. Smith

has for you.’ Thank you.

BY MR.

THE WITNESS: Yes, sir.

THE COURT: Cross-examination?

MR. SMITH: Thank you, Your Honor . .
\ CROSS~EXAMINATION

SMITH:

Mr. Hall, thanks for com{hg today.
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SCOTT AARON HALL - CROSS BY SMITH

A. You're welcome.

Q. Do you know John Upson?

A. No, sir.

Q. Did you ever identify John Upson?

a, No, sir. ’

Q. Were you ever shown a photo lineup?

A, ﬁo, sir. \

Q. Did you eve? see anybody like that in the store

before?

A. No, sir. , <

Q. Now, when you went -- when you were brought to the
' front of the store -- r

A.  Uh-huh. h

Q. -- who was at the front of the store?

a. Devin. |

Q. Devin? \

A. Yes, sir.

Q. And who's he?

A. He was one our employees as well.

Q. Was he the manager that night?

A. Yes, sir.

Q. ‘ Okay. 1Is he\the only one that had access ﬁo the

safe? | ‘

A. Yes, sir. )

Q. Okay. Did you ever see the face of the guy who
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SCOTT AARON HALL - CROSS BY SMITH

~,

stayed in the back of the store? B

A, " No, sir.

Q. Okay. \But the guy that escorted you .to the front
of the store, you ‘had a firsp split~second or a few \

' \
seconds or whatever, you could tell that he had a mark on

his eye?
A. Yes, sir.
'Q. Either a teardrop tattoo or a birthmark or
something? .
A. Yes, sir. i
Q. Anything else that yoursaw about him? -
A. "No, sir. Just that he had dreads as well.
Q. \Okay.. Now, when you were face down on the ground,

were you laying on the ground? !

A. Yes, sir. My kn;es were on the ground, and my
hands. . He told me to get on all fours.
Q. Was your belly on t@e ground?

A. . No, sir. Kind of like on all fours. Like, a

crawling position as well with my head, like, down.

-~

Q. Your head was tucked down? \

A. Yes, éir. ; -

Q. Okay. The way your head was, you couldn't sgee the.
safe -- , ~ -

A. No, sir.

Q. -~ right? Okay. And you couldn't see the cash \
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register?

A. No, sir.

Q.“. And you didn't see any of the money?.

A, Huh-uh. ” |

Q. | Okay. When you were takep -- after you stood up
and went to the back -- when you went to the back, was the

\
AY
Y

freeZer open or closed?

A. It waé open., I was waiting, really, for them to

put us in there. Jameshia was already in there as well.

Q. Could you tell (if it had been closed and they !
ro

opened it when you came back, or wasg it just open?

A. It was just open.

Q. It was just open. ~ You said that they had, that

both of them had bandanas on their faces?

A. Yes, sir. ~

Q. | When was the first time that you told somebody
that?

A, It should've been the night that we got robbed.

That night I told officers that.

Q. Okay. - Do you remember the heights? How tall they
were?
A. The man with the dreads, the gunman, he was a

little bit shorter than John.

Q. You say John, but you don't know who --

A. No.
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SCOTT AARON HALL - CROSS BY SMITH

Q. -- theé other guy was?
A,  No, sir. ) :
-Q. So the gunman was shorter than the guy that was

standing in the back?

A. Yes, sir.

Q. Now -- beg the Court's indulgence.
THE COURT: Sure. (Pause.,)

BY MR. SMITH:

)

Q. Scott, could you tell us -: could you’tell us

exactly what each of them had on? Start with the guy with

I

the gun.

A. The gunman had on a hooded sweatshirt and black, it

~was black siéeves and surgical gloves, and black

sweat pants, and black shoes as well.

~

Q. Okay. Did he have a bandana on?

A. Yes, s;r. Black bandana. i .

Q. Arid he had a hood over his head?

A Yes, sir.

Q How much of his face could you see?

A Just agout that much (indicating). Just ffom,

/ -

like, the bottom of his nose to about his forehead and hisgs

hair. His dreads were‘already out. I saw those as well.
Q. Was the bandana covering his mouth or was --
A. Yes, sir. It was teetering, covexring half his nose

and covering the remainder of his mouth as well.
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I oI A o I A

pants,

He had

Q
:
Q.
A
Q
A

BY MR.

¥ O ¥ 0O ¥ 0o

So it was‘perched on there?

Yes, sir. '

The other guy, the guy that was in the back --
Uh-huh.

-- what was he wearing? ' \

'A black hoody, black hooded-sweatshirt, black

and a big, like, bulky black sweatshirt as well.
-- a lot bigger than the gunman.
Okay. Did he have his hood up?
Yes, sir.
And he had a;bandana onv? ‘
Yes, sir.
And how much of his face could you see?
Not really any at all.

MR. SMITH; Nothing further, Your Honor.
THE COURT: Okay. Any redirect?

MR. SLOCUM: Briefly, Your Honor.

REDIRECT EXAMENATION /

SLOCUM: \ ,
Scott, do you ever work up front?
No, sir. ’

Where do you work at Captain D's?

I work in the back, in the cooking.

Were -you working‘two days prior to the --

No, sir. I don't believe so.
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SCOTT AARON HALL - RECROSS BY SMITH

Q. -- robbery? Was there money missing from the safe?
A. Yes, sir. That ﬁight.
Q. Were you paying more attention to the gunman or the

guy behind the gunman?
A. The gunman.
Q. And about how long did it, did it take when they

approached you, took you back inside?

A. Two, three minutes.

Q. The whole thing? ’

A. Yes, sir. . -
0. I believe you testﬁfied earlier it was a matter of

seconds.before the gun was --
A, Yes, sir.
Q. -- to your head? About how much time did you have

to look at both suspects?

A. Just a few seconds.
Q. It happened pretty quick?
A. Yes, sir.

MR. SLOCUM: That's all the questions I ha?e, Your
Honor.
THE COURT: Recross?
MR. SMITH: Briefly, Your Honor.
RECROSS-EXAMINATION
BY MR. SMITH:

Q. When you were up front-and you were face down, you
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couldn't see the safe?

. No, sir.
You couldn't see the registers?

' No, sir.
You dén't handle the reg;sters, do you?
No, sir.

So you don't know for sure if money was taken? -

g ©c ¥ O » 0O P

No, sir. I had to count the money, whatever was

left over that we had in the store after the money was

taken.

Q. But you don't know if money was taken?

A, No, sir. I just had £o'count the money that was
left in the drawers. Yes, sir.

-

MR. SLOCUM: Thank you.

THE COURT: Thank you for your testimony, sir. You
can step down.

THE WITNESS: Yes, sgir.

THE COQOURT: Solicitor?

MR. MOLONY: Thank you, Your Honor. The State
calls Detective Billy Royster. .

WILLIAM ROYSTER, having been duly sworn, was
examined and testified as follows:

THE CLERK: Have a seat in the witness box.

|
State your full name for the Court and spell your

'

last, please.
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WILLIAM ROYSTER ~ DIRECT BY MOLONY \

1

THE ‘WITNESS: William Royster, R-0-Y-S-T-E-R.
DIRECT EXAMINATION
BY MR. MOLONY:

N

Detective Royster, where are you employed at?

Q.
| A. Aiken bepartment of Public Safety.
Q. And what are yqpr\duties there now?
A. I'm a c;iminal investigator.
Q. Prior to becoming an investigator there, what if

N

anything did you do?

A, I've been working there for 22 years. I've spent

time in patrol, worked my way up to a sergeant in the
patrol division until I was promoted into the criminal
investigative division eight years ago.

0. Were you working as a criminal investigator on the

night of November 27th, 2013?

A. Yes, sir. I was the on-call detective for that
night. _ .
Q. And explain to the jury how you became involved

initially in this case.
A. Since we don't -- detectives don't work 24 hours a
day. We have somebody on call. That was my week to be on
call for any mgjor crime that thg patrol diviéion would
need help investigating.

So shortly after the crime was reported, they

N
called me and I responded.
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WILLIAM ROYSTER - DIRECT BY MOLONY

Q. Describe what the scene looked like when you
arrived at Captain D's that night. )
A. There was several officers there. The employeeg
were there. They were writing statements and we were
trying to determine what happened. I looked around to see
what was in the restaurant at\that time, todk some
photographs of the sdfe, where it was, and the condition
‘it was in at the time.

Q. gou said "empioyees." Throughout your
investigation, were féu able to determine how many actual

employees were working at the time of this armed robbery?

A, There was three at the establishment when it was

robbed’
Q. All right. Other than the two we've heard from

today, who was the third employee that was working that

night?

A. Devin Johnson. (

Q. Devin Johnson?

A. Yes. b . ‘

Q. He was the one the defense referred to earlier as

'

the ﬁanager?

A. Yes. He was the person in chérge that night.

Q. That night. Okay. Now, throughout your
investigation, were you able Eo determine if any wvideo

surveillance images were able to be taken from the Captain

¢

APP'X 101






10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

102
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D's that night?
A. They had one but the recording device was broken
and did not work.

Q. Did you try to get it?

A. They tried to éet it, yes. It would -- there was

nothing there.

Q. What about any of the §urrounding businesses?’

A, Thé camera angles that they showed did not show us
anything. ‘ B

Q. What about fingerprints? Did youy -- were

fingerprints lifted from the scene?
A, *No. They were taiking‘about'how the, both subjects
that came in were wearing gloves. ‘ '

Q. Now, did you receive an e-mail from one of the

employees in this case that night?

A. Yes, I did.

Q. And who did you receive an e-mail from? -
A. From Ms. Alston.

Q. At what point in youf investigation did the

Defendant become a suspect in this case?
A. When I received the e-mail about 11:30, 12 o'clock

that night.

Q. . When were the arrest warrants acquired for the
Defendant?
A. That Thursday morning.
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Q. Thursday, the next morning?
A. Yes.
Q. Now after these arrest warrants were acquired, did

you have the opportunity to speak with the Defendant?

A. Yes, I did. By phone.
Q. And when was that?
A. Thanksgiving afternoon about five o'clock. He

called my cell phone.

Q. Okay. And what's your cell phone number?
A, 803-270-~1759.
Q. And were you able to look at your cell phone when

he called to see what number he was calling from?

A. Yes.

Q. And what number was that?

A, 803-646-6125. )

Q. ‘'Did you have a conversation with the Defendant at

that time?

A. Yes, we did.

Q Did you inform the Defendant that he was wanted --
A Yes, I did.

Q. -~ for this crime at that time?

A I told him I had a warrant for his arrest.

Q What did the Défenﬁant -- what, if any?@ing, did he
tell you on the phone at that time?

MR. SMITH: Objection, Your Honor.

{
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WILLIAM ROYSTER - DIRECT BY MOLONY

\
3

- THE COUR&:~ Ckay .
MR. SMITH: Statement of hearsay.
THE COURT: Okay. Let -- have the lawyers
agproach far just a second.
(Off—the-record.discussion.)
THE COURT: Mr. Smith, concerning that objection?
MR. SMITH: Your Honor, I withdraw my objection.

(

THE COURT: Withdraw it at this time. Thank you
very much. o
All right. Wil} you repeat your question,
Solicitor, so we can kind of, you know, see where we are?
MR. MOLONY: I'll do it, Your Honor.
Q. Detective Royster, .after you were able to determine
that there was a cell phone call coming in on your phone,
did you answer the phone ;f‘that time?
Yes, I did.
And who was on the other end of the phone?
John Upson.

L .
What did the Defendant tell you at that time?

» o » O ¥

Told me that he was downtown that evening at a
comedy show.4

Q.- Did he tell you -- what, if anything, did he say he
did after the comedy show? | -

A. That it . wag --, he was at a bar afterwards.

Q. Did he mention anything in regards to his phone
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WILLIAM ROYSTER - DIRECT BY MOLONY

records?

A. He told me to get his cell phone records to find

(
)

out where he was.

Q. . Okay. Again, what time about, roughly, was this
conversation? :
A, Five o'clock Thanksgiving Day. ﬂ

Q. When was the Defendant ultimately arrested?

A. I'The next Monday, the 2nd of December.

Q. And what, if anything, did you do in regards to the

Defendant's cell phone records on that same day?

A. I obtained a search warrant for Verizon to obtain
his phone records for the time period around the robbery.
Q. Now, were these records from the same number you

had just’ spoken with him?

A. Yes, they were.

Q. Did yoéu actually receive these records from
Verizon?

A. Yes, I did.

Q. Throughout your investigation, were you able to

determine whether or not there was actually a comedy show

in Aiken that night?

A. Yes, there was.

0 And where wasg this comedy show located?~ -

A. Aiken Center of the Arts.

Q Were you able to determine approximately what time
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that show was supposed to start?

A
0.
A.

Aiken

A.

Q.

It was scheduled to start at eight P.M. that night.

And what time, roughly, was it supposed to end?

It was supposedly an after-party at a bar near
starting around 11.

{
And where was this bar? —

Hotel Aikgn. \

N

Ig that also downtown?

Yes it. i

Where was this comedy show actually nela?
Aiken Center of the Arts is located at ’
South. .

Were you able to determiqe the phone number for
Center oé the Arts?

Yes, sir. It's 803—6%1—9064.

What about the phone number for Captain D's, the

one on Whiskey Road here in Aiken?

AO

Q.

!

Yeah, it'!s 803-641-6476.

Now in regards to this gunman, what, if any,

suspects do you have at this time as to who the gunman

was?

A.

O

o yl

I don't have a suspect as to who the gunman was.
You don't know who he was at this time?
No, I do not. It's still an ongoing investigation.

What about in regards to any other individuals, not
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WILLIAM ROYSTER - DIRECT BY MOLONY

the guﬁman, but that may have been involvéa in this crime
that night?

A. Yes, sir. Other suspects have been developed.

Q. At this time in regards to that night, have any
other arrests been made?

A. One other arrest was made, a person named Cassandra
'Ellis on a charge of misprision of a felony.

Q. But in regards to the actual ﬁlanning and the
robbery actually be?ng carried out, have any other charges
actualiy been brought at this time?

/
}
No, nobody, no, sir. :

A.

Q. And what's the status of the investigation today?
A. It's ongoing.

Q. Now Cassandra Ellis, who is she?

A. She is an employee there and a friend of John
Upson's.

Q. , Okay. yAnd who 1is Cassandra ﬁllis's son?

A. William Keels. ‘

Q. Devin Johnson, the third suspect -- I mean, the

-third witness that was actually an employee ‘and in the

store at the time of the armed robbery, has he been

charged with anything?

A. No, no.
Q. At this time, is he a suspect?
A. No, not at all.
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WILLIAM ROYSTER - CROSS BY SMITH

~

Q. Now the defense brought up a name "Norid-Deen.!"

Does that name ring a bell?

A. Yes, it does. Ishmael Norid-Deen. , ‘
Q. Why does his name ring a bell in this case?
A. Through the course of the investigation he's known

to John Upson. And through Mr. Norid-Deen's cell phone

records I was able to make a connection between the two,

particularly on the night in question.

s

Q. At this time again, no charges have been brought --
A Oh, no. ‘ )

Q. -~ against Norid-Deen?

A No. ) -

MR. MOLONY:- Beg the Court's indulgence, Your
Honor'. ‘. N
(Pause.)
MR. MOLONY: Thank you. Please answer any
questions the defense has, Detective.
THE COURT: Cross-examination?
MR. SMITH: Yes, sir.
CROSS-EXAMINATION
BY MR. SMITH: *
Q. Good afternoon, Detecﬁive Royster.
~You said you had checked for video surveiiiance at
Captain D's? (

A. Yes.
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WILLIAM ROYSTER - CROSS BY SMITH

Q. They've got wvideo camqrés?
A. They got cameras but their hard drive is broken.

They didn't know how long it had  been down.

\Q. Okay. How did you determine that the hard drive

!

was broken?

A. They had it examined and they told me that they

sent it off to get it, see what could be found on it. 2And

they said there was nothing that they could retrieve from

it. .

Q. Did you ever examine it?

A. No.

Q. Did you ever rqfer’to -- gend it to anybody that --
A. No.

Q. -- the informgtion, taking it to people to check it
out?

A.' No, sir.

Q. Okay . NOQ, this case is a, basically an eyewitness

identification case; isn't it?

A, Yes.

Q. and in an identification case, eyewitness
identification case it's very important to get
descriptions of the suspects? ’

A. Yes.

Q. And so that night when you got descriptions ffom

the employees that were there, you encouraged them to be
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WILLIAM ROYSTER - CROSS BY SMITH
detailed?
A. It's hard to get details from somebody who's that
scared.
é. Yes, sir. !
A. They were quife ﬁpset. Mr. Hall was still
shaking. He Qas visibly shaking;
Q. You made suggestions to them of maybe writing agout
what they were wearing or maybe --
A, I asked them questions. Ms. Alston kept telling me
that she had seen -- he had been in the sﬁore, that he had
talked to another employee just a couple days before.
Q. But none of that's reflected in any of their
. statements, is 1t?
A, It was ﬁot in their written statement, no.
Q In verbal statements?
A. °~ Yes. \
0 Did you record any of those statementsg?
A No, I did not.
Q Okay. So in your report I imagine you wrote down
what they told you?
A. I wrote a lot of it down. Yeé,fsir.
Q. Okay. Can you show me in your report -- do you

have your report with you?
Al No, sir. I don't.

Q. Would you like to see a copy?
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A. Yeah. -
MR. SMITH: What I'm about to show Detective
Royster is a case notes and summary. I'd like if i could
have this marked as Defendant's Exhibit Two.
(Defendant's Exhibit No. 2, case notes and summary,
marked for identification.)
BY MR. SMITH:
Q. If yvou'd take 'a look at that. Tell me if that's a
‘copy of your case notes‘summary.;
A. ~ Just, this is the case notes. This part is the
affidavit to the warrant. |
Q. Okay. in your case notes that‘you have there, can

you point out where you wrote dowh where they told you

about the bandana? 4 \

A, I didn't. I wrote down that I went and talked to
Mr. Keels.
:Q. Okay. Can you tell me in your case notes, show me

in your case notes where you wrote down anything about
surgical gloves?

No, I didn't. | -

You didn't write that down?

No. |

" Wouldn't that be important to put in a report?

I o B A o B

It's -- somebody wearing gloves committing aicrime

is kind of standard nowadays.
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/

i\

So it wouldn't be important to write down?

Q.

A, It's not critical, no.

Q. That they weré wearing bandanasé

A. Not really. I mean, I go by what -- what I need to

make my case. What I had was Ms. Alston tel}ing me that\
she had seen him. He was in the store two days prior. I
talkeé to a fellow employee named Williams Keels. I left

the restaurant and went to Mr. Keels' house to talk with \

him to see who was in there talking with him that two days
before. '

Q. You talked about videotapes at surrounding
businesses and didn't you check with any surrounding
businesses to see if -- ~

A. I went in to Baskin Robbins. I asked them. Tﬂey
didn't have anything. And Five Guys, which is péft_of the
same building as the Baskin Robbins, didn't- have anything.
Q. And -on £he other side there's a Pizza Hut. h

A. _ The other side is a Pizza Hut but from what I was

“

Jbeing ﬁoid, they had probably come -- from what Mr. Hall

. r
was saying, he thought they came from behind the Staples

store. But being dark at night, nothing shows.

Q. Did‘you get a description of a vehicle from
Mr. Hall? h
A, No. / |

Q. Okay. - v A
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A. No vehicle was seen.
Q. Okay.
(Defendant'g Exhibit No. 3, 4, and 5, photographs,
marked for idenfification.)
BY MR. SMITH:
Q. I'm going to hand you what's been marked as

Defendant s Exhibit Number Three, Can you tell the jury

. what that plicture shows?

A. It's the front part of Captain D's on Whiskey Road.
Q. bkay. And I'm going to show you Number Four,
Defendant's Exhibit Four. What does that show?

A. It looks like the -- looking towards the rear of, I
assume it's Staples because it\has Staples/on the door

1

there.

Q. Yes, sir. Let me show you Defendant's Exhibit
Number Five. Can you tell me what that shows?

A. Samé as thé second picture, just closern

Q. It's the back corner of Staples?

A.  Yes.

Q. This is Staples. You said Scott Hall told you they

probably came from back behind Staples?

A. He said he thought they did.

Q. Okay. Do these pictures fairly and accurately
represent Captain D's?

A. Yes, sir.
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Q. And the. back side of Staples?
A. Yes, sir.

MR. SMITH: Your Honor, at thig time I move to admit
into evidence Defendant's Exhibits Three, Four aﬁd Five.

THE COURT: What says the State?

MR. MOLONY: No objection, Your Honor.

THE COURT: Without objection Three, Four and Five
on behalf of the State (verbatim).

Mr. Smith,» what are your intentions concerning
Two? Is that just for identificatiohvonly?

MR. SMITH: Yes, sir.

THE COURT: Case notes. I want tg,ﬁaké sure.
Thank you. -

(Defendant's E%hibit Nos. 3, 4, and 5, photographs,
received into evidence.)

BY MR. SMITH:~

- Q. In State's (verbatim) Five, ¢an you tell me what

/

that looks like on the top back corner of the building of
. .

Spaples?

A. It could be a camera. )

Q. Looks 1ikq_a video camera?

A.  Could be. \

Q. Surveillance camera. Did you talk to Staples about

that camera?

A. No, sir. I did not.
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Q. It's possible that if there's a camera shining
there that it would have seen the entry of these t&g
fellows? ’
A. From that distance at night in that dark =--

Q. You're not sure? S \

A -- I would be very 'doubtful of it.

Q. But it's possible? B

A. Oh, it's possible.

Q. But you didn't check?

A, No.

Q. Are there any, any other source of video cameras in

the area? Traffic cameras?

A
Q
A
Q.
A
Q
had a

A.

Q.

They don't record.

The traffic cameras --

No, sir.

-- in Aiken don't record?

No, sir. Those do not record.
Okay. Now you had é report of the gﬁy with the gun
teardrop tattoo and dreads? | _

Yes. That's the way they described him.

Did you check to see if anybody had been booked at

the Aiken County Detention Center --

A,

0.

Yeg, I did.
-- to gee if anybody had a teararop tattoo?

I went through the whole jail system online with

Ve
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the general description that they gave. "I found one
person who matched that description, and when I checked on
their name I fouﬁd out they were incarcerated in the
Department of Corrections at the time of the robbery.

Q. How many people came up in your search of people

with teardrop tattoos? '

A, One.
Q. One with a teardrop tattoo?
A, Oh, the tattoo? There was probably several with a

tattoo, but only one with long dreads.

Q. -~ Long dreads and a tattoo?

A. Yeah.

Q. Now, you didn't check for any fingerprints; right?
A. That's correct. B

Q. Because they were wearing gloves?

A. Yes.

Q. You didn't check for any DNA?

A. No, sir.

Q. . You didn't get any description of a vehicle?

A. No vehicle was seen. i

Q. ‘And the/ description that you had of the suspects
that night when you left Captain D's was a very =-- it '

wasn't a very full description, was it?
A. Oh, no, no.

Q. Did you send Jameshia Alston home to look on

'
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Facebook? )

A. No, I didn't. I wouldn't want her to do that,
really. I'd much rather develoﬁ a suspect and show a
lineup. \ N

Q. Now you talked about phoﬁe numbers for -- that
you've found tbat were connected with John Upson. You

said Ishmael Norid-Deen was a phone number that had been

in contact with John Upson?

A. Yes.

Q. ‘Oka;. Did you ever run a photo lineup of John
Upson or -- excuse me. Oh, answer that.

A. No, I did not .

Q. Did you ever run one of Ishmael Norid-Deen?

A. I did. It was a long shot because he really didn't

3

meet the physical description, but just to make sure I

did. And I showed it to Devin Johnson.

Q. You didn't show it to anybody else, did ?ou?

|
A. No, I didn't. Devin was the’'one that told me he
would know that person if he saw him again1¥ He said, "I

got a good look at his eyes. I would know that person if
I saw him again."

Q. Now, Ishmael Norid-Deen used to work at Caﬁtain
D's, didn;t ﬁe? .

A. I recently 1ea§ned that, vyes.

Q. Okay. And did you ever find the phone number for
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Devin Johnson?

A

A. No,. I did not. His phone was stolen that night.

And I have -- when I needed to talk to him, I just went by
the restaurant to talk with him. -
Q. ~ You never learned what his phone ndmber was?

A. He did give me the number of_thg phone that was
stolen.

Q. Okay. Didn't you pull the phone recof&s for that

phone number?

A. ~ Yeah, I did. It was mixed up in my notes with
everything else I had. And in checking on them, trying to
find out which carrier it was, yeah, I did include that

number to a warrant for AT&T for another phone number.

‘Q. -Okay. Did you notice any connection of phone calls

with Ishmael Norid-Deen?
A. Yes, I did.

Q That night?

A. Yes, sir. I did.
Q fhg night of the robbery?

A Yes, sir. There was, I believe, four attempts but
it appeared that no connection was made.

Q. 'Okay. And in your opinion Devin Johnson had
something to do with this robbery, didn't he?

A. No, not at all. It wouldn't make sense.

Q. Didn't you tell Devin Johnson that you know he was
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involved with this?

A. No, I did not.

Q. You didn't interview Devin Johnson~yesterday
morning?

A, Yes, we did. Myself and Steve Miano.

Q. And in that interview didn't you tell Devin Johnson

that you know he had something to do with this?

N R \

A. " No, I did not.

Q. Okay. )

A. I never really -- it didn't make sense for Devin to
be involved. He left a lot[ofjmopey in the safe. If he’

was involved, why wouldn't he give them all the money?

Q. Do you haﬁe\any other warrants pending in this
case?

A. No, I .do not.

Q. You don't have anybody else out there? !

A. No.

Q. But you have other suspects; right?

A, Oh, yes.

Q. Ishmael Norid-Deen's one of them?

A.\ As-a person who could be involved, yes.

Q. | Did you run anybody else's phone records that
night?

A. Anybody else's?

Q. Yeah. Did you run --
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A. William Keels'.

Q. You did William Keels'. Did you do Jameshia
Alston's.

A Whose?

Q — Jamesﬁia Alston'é?

A No. v

Q. Did you run Scott Hall's phone'records?

A No. |

Q Do you admié or deny telling Devin Johnson that yoﬁ

were going to heldp him remember what we need to know?

A.
Q
A.
Q
A
Q

your report, do you remember who gave you the description
\ -

I'don't recall ever saying that to Devin Johnson;
You don't remember or you deny saying that?

No, I did notlsay that, no.

You're going to help him?

No.

Who gave you the description -- since it's not in

of the teardrop tattoo and dreads?

A.

Q.

BY MR.

That was Devin.

Devin told you that?

Yeah.

MR. SMITH: Beg the Court's indulgence.
(Pause.)

SMITH:

Now there was -- we're here today for, for charges
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against John Upson for armed robbery and two counts of
kidnapping; right? - .
Yes,
But there were three people inside o? the store?
That's correct.
And wasn't there another indictment for kidnapping?
As far as I know there was.
And it's not part of this case? -
Apparently not, no.
~ D6 you know why that indictment was pulléd?

No, I don't.

© B © ® O » O P O P

Okay. Judge, can I request a sidebar?

THE COURT: Sure. )

(Off-the-record discussion.)

BY MR.lsMITH:

Q. Detective Royster, isn't it true that there is a
video of 'your interview with Devin Johnsoh from yesterday?
A. Yes.

Q. Okay. And isn't it true that on that video you
have accused him of playing a part in this? |

A, - gteve Miano and I kept talking with him about it.

T didn't accuse him. It was Steve Miano that kept
badge?ing, good cop-bad cop, and talking with him just to
make sure. ‘

I don't remember ever saying that to him during
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]

that interview.

Q. You deny saying that?
A, Yeah. I don't -- I don't recall saying that.
Q. " Do you think that Devin was truthful or do you

think he's part of this cgse? -
A. I think he was being truthful . There was a good
bit of money ;eft behind and.hiS/cell phone got stolen. I
mean, it wouldn't make sense for him to be a part of it.
Q. Okay.

THE COURT: All right. We'll put on the record
what we discussed sidebar in just a little bit.

MR. SMITH: Okay. .

THE COURT: So you're good.

MR. SMITH: *Thank‘you, Your.Honor.

THE COURT-: Redirect?

MR. MOLONY: Thank you, Your Honor;

REDIRECT EXAMINATION

BY MR. MOLONY:
Q. Detective‘Royster, why was Devin Johnson being
interviewed yesterday?

. {
A. When we got to looking at phone records we saw that

/

he called Mr. Norid-Deen that evening several times from
his cell phone. And we learned that Mr. Norid-Deen
received a phone call from Captain D's that night also.

. \
All those calls taking place at about the same time,
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roughly 10 P.M.

We got him in to ta%k to him about that. He was
telling us, ahd he stuck with his story, that he knows
Mr. Norid-Deen and he does not have a car. He 1ist in
New Ellentoﬁ) and he was trying to get a ride home after
work.

MR. SMITH: Objection, Your Honor. Hearsay.

THE COURT: I believe it would be hearsay. And
I'll sustain the objection and strike it from the record.
And caution or instructkthe jury; rather, to disregard
that last bit of testimony concerning what Devin Johnson
allegedly told this officer.

You may proceed.

BY.MR. MOLONY:

0. Don't tell me what anybody said. But subsequent to
the interview with Devin Johnson, was he arrested for
anything involved in this case?

A.  Not at all, no.

Q.  Now, had you known or after that interview had you

thought that he was involved, would you have brought
-4

charges against him?

A. Yes, I would have, if I’coulderove it. But, no,
he is not a suspect. He has not been a suspect.

Q. ‘ Was he under subpoena to be here today?

A. Ag far as I know, he was.
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Q. Again, who did you say that’ he was calling?
]
A, Norid-Deen. )
Q. And what makes Norid-Deen, what raised the red flag

as to Norid-Deen?

A, Phone records and his connection to John Upson.

Q, So since the day of the armed robbery, November
27th, that night, later that nigh; when you actually
feceived the e—mailland able to get a name from Jameshia
and everything else, since that day and John Upson became
a suspect and aEfest warrants were drawn, has anything
changed as to John Upson's involvement in this case?

A. " Absolutely none.

MR. MOLONY: No further questions, Your Honor.

THE COURT: Okay. Thqhk you for your testimony,
Officer. You can step down.

’ Madam Forelady, and ladies and gentlemen of the
jury, we're going to go ahead and recess now fér the
evening.

I understand that there.will be poteﬁtially a
couple more witnesses for\Phe State and if they are called
we'll do those in the morning.

We're going to start back at nine o'clock in the
morning, a little bit earlier than we normally do but I

want to start back at nine. So please'be prompt in

getting to your jury room by nine o'clock. If you're not
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about this case and certainly not, no discussion among

'of this video that was testified to. And that's going to

e
prompt, then we can't start any business.

So please allow yourself plenty of time, make sure
everything is taken care of and in order with your
personal affairs before you come.

I remind you, there may be some curiosity.aé far as
what you've been doing today with friends and family
ﬁembers: And, I mean, there's nothing wrong in saying
that you're on a trial jury 5ut leave it at that. Don't
discuss with anybody you come into contact with’anything
yourselves.

And we'll see you back prémptly at nine o'clock in
the mor%ing. Hope you have a great evening.

(Jury e#its courtroom at 4:52 P.M.)

,THE COURT: Okay. Gentlemen,. we discussed at a
sidebar conference, first, the defense wants to play while
the officer's on the stand -- I understand, and you
correct me, Mr. Smith, if I'm misstating anything.

MR. SMITH: Yes, sir. ’

THE COURT: You wanted to play a redacted version

be done in the morning. Give you a chance to do your
redaction specifically related to the issue of what may or
may not have been said by the officer to Devin Johnson;

2
correct?
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MR. SMITH: Yes, sir.

- THE COURT: Okay. So, the officer will be subject

to 5eing recalled té the stand.

Officer, since we're still in the middle of your
testimony,you'can't -- even though you are the lead
investigator in this case, you really are now kind of
prevented from discussing your‘testimony with the
solicitors because we are in the middle of your testimony.ﬂ

Now with that said, then, the -- Solicitor, you

indicated that you want the right to recall the officer as

it relates to cell phone records. You have someone from
A

Verizon coming in the morning to testify and you may find
a need to recall the officer concerning cell phone
records; correct? o

MR. MOLONY: That's correct, Your Honor.

THE COURT: Okay. And yéu'll have the right to do
éhat if that's a dgcision that you make in the morning.

MR. MOLONY: Yes, sir.

THE COURT: So as I .understand you got two more
witnesses from the State. And then of course certainly
the defense will inform us.what éhey plan to do as far as
a case or not and any testimony'related to that.

Anything‘further we need to put on thg record

before we adjourn for this afternoon?

MR. SLOCUM: Your Honor, the State would request
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since we've started the trial that the Defendant be taken
into custody until the end of the trial. '
THE COURT: Okay. And what says the defense?

MR. SMITH: Your Honor, the Defendant is out on,

he's on home arrest. He's got an ankle monitor on. I}

don't think there's any danger that he flees. His
whereabouts is monitéred -- )

THE COURT: Okay.

MR. SMITH: -- by the detention center.

/
THE COURT: Okay. Mr. Upson, I'm going to allow --

I'm not going to revoke your bond.

THE DEFENDANT: Thank you, Your Honor.

THE COURT: 1I'm going to allow you to remain out,
not to suggest that I'm thinking you're not going to Show
up tomorrow and whatever other days we have OF your
triai. But undergtaqd that if you’fail to apéear then
that will be, constitute a revocation of your bond and a
bench warrant will be issued for your arrest.

THE‘DEFENDANT: Yes, sir.

THE COURT: Whatever your lawyers say for you to be
back in the courthouse, you be back in the courthouse.

N

Okay?

-~

THE DEFENDANT: Yes, sir, Your Honor. Thank you

very much.

THE COURT: Anything else from the State?
/
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MR. SLOCUM: Nothing from the State, Judge.

THE COURT: Defense? ‘

MR. SMITH: Nothing from the defense, Your Honor.

THE COURT: We'll be in recess until nine o'clock
tomorrow morning. Everybody have a great evening. We're
going to try to do a few pleas before we finish up for
today.\

END OF DAY'S PROCEEDINGS: 4:56 P.M.
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ON WEDNESDAY, APRIL 16, 2014 AT 9:20 A.M.:
\

THE COURT: Thank you very much. Have a seat.
Gentlemen, are we ready for the jury? /

MR. SLOCUM: We are, Your Honor.

MR. SMITH: Yes, sir.

THE COURT: Very good. Bring the jury out, please.
THE BAILIFF: Okay. )

(Jury enters courtroom aé 9:20 A.M.)

THE COURT: Let the record reflect the jury's ali
in. Good morﬁing.

THE JURY (COLLECTIVELY): Good morning.

THE COURT: ﬁope everyone's doing weil, you had a
good, restful evening and you're ready to start back to
work this morning.

Solicitor? .

MR. MOLONY: Detective Billy Royster, Your Honor,
back on the stand.

'THE COURT: All right. I just remind you that
you're still under oath from yesterday, sir. ]

THE WITNESS: Yes, sir.

RECROSS—EXAMINATION
BY MR. SMITH:
Q. . Good morning, Detective Royster.

Just, I got a quick question before we get into

what we were into yesterday. How tall is John Upson?
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A. I'd say around five-seven, five-eight.
Q. Would it help you to look at ‘your incident report

to remind you?

A. It's not my incident -- I didn't write th@tJréport.
Q. . 1Is that your name at the bottom of that report?

A. That's me as part of it. Chad Cathcart wrote that
report,

Q. And does it have John Upson's name and biographical
information on that report?

A, Yes, it does.

Q How tall does it say he is?
A. Five-seven. '
Q Thank you.

Detective Royster, yesterday we talked about a

video interview.that you did with Devin Johnson on Monday
of this week. )

A, Yes, sir.

Q. I'm going to ask you a few guestions about that
videq, about statements that you made on the wvideo.

A. Okay.

Q. Do you admit that during that video, during that
inter%iew you told Devin Jéhnsén that someone that you
thought was involved or sometﬁiné that led you to believe

that he was involved, that he was having a lot of contact

with Devin Johnson (verbatim) and you asked him what was
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running through youf mind?
A. I made mention to him about the contact that we
founa between him and Norid-Deen that night on his cell
phone, and on the phone for the restaurant itself. I did
question him about that.

Q. ~Okay. And you think, you think that Ishmael

Norid-Deen was involved with this robbery?

A. + I would consider him a person of interest, yes: \
Q. Not a prime suspect?

A. ' He does not match the description of the second
person who went in. I think he's involved, but I do not

think he went in.
Q.. That's ~-- well, the question I'm asking you is: Do
you think he's a prime suspect of somebody who's

involved? I'm not saying who went in.

A. Yeah. I think he's a person of interest of someone

-
4

involved in this robbery.

Q. Okay. But'you wouldn't go so far as to say hé was
a susgpect?

A. I'm getting close to that point.

Q. Okay. Do you admit saying the words to Devin
Johnson during that interview, "I'm hoping that what we
talk about will help you remember wpat we need to know"?
A, I don't recall those exact words, but if i said

something to him in that nature, it would be our
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conversation with him about what happened that night would
help him remember things that happened that night, that
may help us.

Q. Okay} So you don't admit it but you --

A, | I may have gaid it. .That was an hour-and-a-half

long interview. ; L

»
— ~

Q. Okay. Do you' admit telling Devin Johnson that
when he made the phone calls to Ishmael Norid-Deen that

Ishmael Norid-Deeh was a stone's throw from Captain D's?

A. Yeah, I told him that.

Q. That he was probably looking at it?

A. Yes, sir. - |

Q. Do you admit that towards' the end of the interview

you tell him, you're talking to him about hpw vou think it
might be an inside job. You tell him, "You can undersgtand
how we're ghinking that somebody has to leé them #ﬁow when
it's time to come in"? :
A. Yeah. 1It's logical the w;? the establishment is
set up and built. |

MR. SMITH: Thank you. . Beg the Court's
indulgence.

THE COURT: Sure.
BY MR. SMITH:

Q. And when you were talking with him about an inside

job and that someébody had to let him in, do you think it

-
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wag Devin Johnson that was the one who.was tﬁe inside guy?
A. - We were thinking that since we had the phone calls
from his cell phone to Norid—Deen'é cell phone, and then
there was a phone call from the respaurant itself to
Norid-Deen's phone, the idea did cross my mind that he's
the one telling them it's time to come in; yes.
Q. Okay. Thank you.
' THE COURT: Anything on redirect, Solicitor?

MR. MOLONY: Briefly, Your Honor.

REDIRECT EXAMINATION
s

BY MR. MOLONY:

’

Q. Detective Royster, this interview with Devin

Johnson you said it was an hour and a half ﬁong?

’
N

A, Yes.

Q. And what was the purpose of the interview at this
time? |

A. With those phone records, seeing that the calls

madé from hislcell phone to Norid-Deen's cell phone, and
then right after those calls were made, a call was made
from the restauraﬁt to Norid-Deen's phone. He never made’
connection to Norid-Deen's cell phone because he ran out
of minutes. He told us he was asking for’a ride home. He
lives in New Ellenton. He did not have a car. Hg said,
"gometimes I walk home after work."

MR. SMITH: Objection, Your Honor. This is hearsay.
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THE COURT: Okay. Sustained.
BY MR. MOLONY:
Q. After the interview with Devin Johnson, did -- at
that time was he still a suspect in this case?
A, No. After that interview, at the end of that -

~

interview I told him, "I always thought you were straight
with us."
Q. Up until you became aware of these phone calls from

Devin Johnson to Norid-Deen, was he a suspect in this

case?
A. No, he was not.
Q. So when you found out you brought him in to talk to

i
'

him about‘it?
-4, -That's corredt.
Q. Now, these calls to Norid-Deen, did -- was a search

L

warrant done for Norid-Deen's cell phone records?

A. Yes, it was.
Q. Do you femember Norid-Deen's cell phone number?
A. His cell phone number is 803-508-1571. He has

since changéd his number. That's the number he had at

that time.

N

Q. The 508 number, that's the number that Devin
Johnson attempted to call?
A. That's correct.

Q. That's the number that the Defendant was in
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constant contact with?

A, That's correct. .
Q. And Norid-Deen is a suspect in this case?
A That's correct.

MR. MOLONY: No further gquestions, Your Honor.
THE COURT: Recross?
RECROSS-EXAMINATION

BY MR. SMITH:

0. Did you make a photo lineup of Ishmael Norid-Deen?
A. Yés, I did.

Q. Did you show that to anybody other than Devin
Johnson?

A. No, I did not. |

Q. Okay. Were there any phone calls between Devin

\\

Johnson and John Upson that nightg
A. No, thefe was not.

MR. SMITH: Okay. Nothing further, Your Honor.

THE COURT: Thank you, sir, for your testimony.
You can step down.

" THE WITNESS: Thank you, sir.

THE COURT: _Call your next witness, Solicitor.

MR. SLOCUM: Your Honor, the State calls Ms. Karén
Milbrodt. . B

KAREN MILBRODT, having been duly sworn, yas

examined and testified as follows:
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THE CLERK: Have a éeét in the witness box. State
your fuil name for the Court and speli your last, please.

THE WITNESS: My name is Kareﬂ Milbrodt. And
Milbrodt is spelled M-I-L-B-R-0-D-T.

, DIRECT EXAMINATION

BY MR. SLOCUM: -
Q. Ms. Milbrodt, good mofning.

Good morning. |

Who do you work for?

. I work for Verizon Wireless.

A

Q

A

Q. And what do you do for Verizon Wireless?

A I'm a records custodian fo¥ Verizon.

Q What does that mean? .

A That means if our records are ever needed to go to
court, I would either-bring the records or they're already
here and I just explain how to interpret our buéiness
records. :

And how long have you been doing this?

I've been doing records custodial work since 2011.
And how long have you been employed with Verizon?

J

Fifteen years.

’

I'm sorry? B

Fifteen years.

.

What gid you do before bheing a recordS“custoaian?

0 » 0O ¥ 0 ¥ O

Well, I've worked in the executive relations office
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since 2005. And that's an office where we handle

4

compléints that are either fiied to, iike, the president's
~

seal or government agencies like FCC, attorney general.

So I manage -- I investigate these and try to work that

out with. our customer.

Q. How do the records get from an‘individual cell

phone to Verizon? " . | ' \

A. Well; we have a billing system called MARS. And

the }ecords will, the cell towers would convey this

information to a switch and the switch dumps it into MARS

and then we turn that into a billing record.

Q. So is it done automatically? -
A, It's electronically. -

Q. Okay. And who is Cellco? y

A’ Celico Partnership is our legal entity name.

Vérizon Wireless is a company of several merger companies
so that's the umbrella name. And then we are Cellco
Partnership doing business as Vérizon Wireless.

Q. The cell phone records, do you have access to those

/

or who has access to those records?

A, Anyone in our business that would have a need to

P
use those records, either our billing department or

-

customer gervice, our engineers have access to them, our
1

law enforcement resource group which is the group that

compiled the records in this situation.
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Q. Are you aware of a search warrant that was sent to

Verizon Wireless in this case?

A. I am.

Q. And are you aware that cell phone recbrds were
obtained? | NG

A. They were. L

MR. SLOCUM: Permission to approach, Your Honor?
)

THE COURT: Certainly.

BY MR. SLOCUM:

Q. I'm handing -- Ms. Milbrodt, I'm handing you what's

been previo&sly marked as State's Exhibit 16. Would you

flip through that and tell me if you recognize it?

A. Yes, I recognize these records.
Q. And what are they?
A, These are business records that are the incoming

and outgoing call information for a particular phone

number.

Q And what phone number is that?

A B03-646-6125 1ig the target number. '

Q. Are these Verizon Wireless cell phone reéords?n

A They are; /

Q Are they a complete and accurate depiction of cell

phone records for that number you just told the Court?
A. Yes, sir.

Q. Have they been changed, altered or deleted in any
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s

way, shape or form from, incoming from Verizon parent
company?
A. No, sir. ‘
MR. SLOCUM: Beg the Court's indulgence,- Your
Hénor.
THE COURT: Sure. . ‘ ,
MR. SLOCUM: Your. Honor, at this time the State
would move to enter into evidence State's Exhibit 16.
THE COURT: Okay. What says the defense?
MR. SMITH: Without objection.
THE COURT: All right. Into evidence, State's
Number 16.]
MR. SLOCUM: Thank you, Judge.
(State's Exhibit No. 16, Verizon Wireless records,
received into evidence.)
BY MR. SLOCUM:
Q. Ms. Milbrodt, could you flip through thosé records
and turn to November 27th, 20137
A, Yes, sir.
Q. In fact, could you please tell the Court, when do
those ‘records begin and when do they. end?
A, November 27, 2013, at 10 seconds -- oh, this(is in
military time. So 12:10 in Fhe morning through December

lgt, 2013, at 2026 military time. So that would be 8:26

in the evening.
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N

Q. Okay. And if you could turn to about nine o'clock
on 11:27?

A, - A.M. or P.M.? .

Q. P.M. Sorry. The calls beginning at nine o'clock,

are there cell phone towers on those re%ords showing where
the calls were made? ‘ ' C

A. Yes, sir.

Q. And how does that work when you make a call? How
does it know what tower to go to?

A. Well, our switch is the part of our network that
determines ho; to route a call. It will find or locate

where the call, or customer is with that phone number and

determine what cell tower is best able to connect the

call. .

Q. Okay. . - -
A. So the switch does the thinking of our network.
Q. Okay. At nine o'clock, how many cell towers

picked up from phone calls made during that hour?

A. There were three cell sites.

Q \ And how many at 10 o'clock?

A There were none at 10 o'clock.

Q. +And how many at 11 o'clock?

A Four.

é And this is -- cell sites, how are they categorized

in Verizon?
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A

Q.

By number codes.

Okay. Are the number codes for those cell sites

you just gave me on those records?

A. They are,
Q. From the three cell sites at nine o'clock, what are
their numbers?
A. 1625 and 1630, 877.
Q. And the others from 11 o'clock? |
A. We have a 920, 1630, 1600, 877.
Q. Thank you. .
Eeg the Court's indulgence,(Your Honor?
THE COURT: Sure. '
MR. SLOQUM: Ms. Milbrodt,. that's all th; questioﬁs
I have for you at this time. Please answer any Mr. Smith

A

has for you. -

BY MR.

Q
A
Q.
A
Q

do you record the actual conversation?

THE WITNESS: Certainly.

THE COURT: Cross-examination?
CROSS - EXAMINATION

SMITH: -

Good morning,’M&. Milbrodt.

Géod morning.

]

Thanks for coming down.

N
Sure.

These phone records that you provided, do they --

AY
[
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)

A. No.
Q. You jugt record the phone number it comes from and
the phone number it goegs to, how long it lasts, which

towers it's used on, that sort of thing; right?

A. Correct.

Q. ' No contents recorded --

A. No. .

Q. -- on these phone calls? And there's no way to,

tell who's actually making the phone call; is there?

A. No.

-

Q. Were you asked to check phone records for a period

of time prior tgo November 27th in this case for that phone
\

number?
A. - I would have to look at the éubpbena again. I
personally was not asked. We have a group in New Jersey

that produces records. (

Q The records that you have start on November 27th?

A Correct. o

Q. And they end on what date? ) -

A December lst,” 2013.

Q Okay. Now were you asked to‘'provide phone records
£

or anybody else in this case?
A. Not that I'm aware of.
Q. Ms. Milbrodt, I'm going\to show to you...

(Defendant's Exhibit Six, Verizon Wireless records,
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marked for identification.)
BY MR. SMITH:
é. I'm going to show ybu what's been marked as Defense
Exhibit Number Six. Would you take look at that? ﬁoes
that look like a Verizon record?
A. It does.
Q. Okay.l Can you tell me the'phone number that’that
record belongs to?
A. 803-508-1571.
Q. Okay. Could you also Eell me’the date that these
phone records covefed?
A, November 27,\2013, again at midnight and 10
gseconds, through November 28, 2013 at 9:15.
Q. Thank you.

Beg the Courf's indulgence.

THE COURT: Okay.
BY MR. SMITH:
Q. Ma'am, I'm going to ask you to do the same thing
that you did just a second ago --
A. Uh~huh.
Q. -- and read off the cell towers where calls were
made from, between the hours of nine and 10, between 10
and 11, 11 to\12. \

A. So from nine to 12 midnight?

Q. / 1Initial section, between nine and 10, which cell

{
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i

towers were used.

A. P.M. or A.M.? .

Q. Nine P.M. Sorry. ' . . .
A. 27th? ‘

Q. Yes, ma'am.

A These arefall off the Atlanta switch cell tower 54,

'

cell tower 30, cell tower 71, 100, 91, 9, 16, %4, 26, 20,

39, 18,

Q. Now these are all between nine and ten o'clock?"

A. Nine and? ) “

Q. Nine and 10 P.M.

A, Twenty-six, 18, 20 and 39 are all after 10 P.M., =o

~

those are later.

Q. Okay.
A. Forgive me. I have to retract that. The calling
number was different. So the cell sites are different.

Forgive me.

.

Cell tower 877, cell tower 1630, cell tower 902.

\

Those are the cell sites.

Q. And that's between nine and 10 P.M.?

A, _Correct.

Q. Now, between 10 and 11 P.M.?

a. Cell tower 649. Cell tower 862, 1658, 1640, 887.
There's one at 11. bo you want me to include that?

Q. Yesgs, ma'am. Between”il and 12 P.M.7?

\
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A. Okay. Between 11 and 12 is cell tower 920, 1628.
I'm now on Novembir 28th. Do you want me to
continue? ‘
Q. No, th;t's fine. Just up until midnight on the
27th.
A, That was 1628. .
Q. Thank you.
! Court's indulgence one more time. (Pause.)
MR. SMITH: Your Honor, I move to introduce int;

evidence phone Fecords, Defendant's Exhibit Six.
THE COURT: And what says the State? |
MR. SLOCUM: No objection.
THE COURT: All right. Without objection' the
Defendant's Exhibit Number Six into evidence.
(Defendant's Exhibit No. 6, Verizon Wireless

\

records, received into evidence.)

1

MR. SMITH: No further gquestioms, Your Honor.
THE COUR%: Anythiné on redirect?

MR. SLOCUM: Real brigf, Yoér Honor.

THE COURT: Okay.

, REDIRECT.EXAMINATION

BY MR. SLOCUM: |
Q. Ms. Milbrodt, you just testified that Defense
~-Exhibit Six on November 27, 2013, at 11 o'clock, what

tower was that phone pinging off of? Specifically, let
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[

me --

at 11 o'clock on the dot, what tower is that phone

pinging ' off of?’

A.

‘Cell tower 920.

Thank you. State's Exhibit 1@, at 11:01, what cell
is that phone number pinging off of?

Cell tower 920. - -
MR. SLOCUM: No further questions, Judge. -
THE COURT: Okay.~ Any direct -- I mean, recross?
MR. SMITH: None, Your Honor. . u

THE COURT: Okay. You can step down, ma'am. Thank

'vou for yéur testimony.

THE WITNESS: Thank you, Your Honor.

THE COURT: Any objections to this witness being

excused from the courthouse?..

MR. SLOCUM: None from the State.

—

THE COURT: From the defense?

N

MR. SMITH: ©None from the defense, Your Honor.

THE COURT: Ma'am, you're excused. You're welcome

to remain with us if ydu'd like or if you need to leave

that's fine too.

/

THE WITNESS: Thank you.

THE COURT: Solicitoxr?

-

‘MR. SLOCUM: Your Honor, the State calls Desra

Fraser with Alcohol, Tobacco and Firea'rms.

DESRA SHERYL FRASER, having been duly sworn, was
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examined and testified as follows:

THE CLERK: Having a seat in the witness box.’
State your full name and .spell your last for the Court,
please.
THE WITNESS: My full name is Desra Sheryl Fraser.
Fraser is F-R-A-Z-E-R.
DIRECT EXAMINATION

BY MR. SLOCUM:

y

Q.  Ms. Frazer, who do you work for? ’

A. The Bure%E of Alcohol, Tobacco, Firearms and
Explosives. l

Q. Aéd how long have you been there?

A Seven Years.

Q. Wﬁat do you do for ATF?

A I'm an intelligence research specialist. So I work
along with the criminal -- with the special agents and

basi?ally provide intel for their cases.

Q. And what all does that encompass?

A. Depending on the case, it can be call detail
records, tracking of phone, bank records, interﬁational
travel, identifying people, photographs, criminal

[] 3 1 [] / (]
histories, looking into business records.

Q. Were you asked to help-on this case?
A. Yes, gir.
Q. ; And how did you become involwved?
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A. I‘currently work with the ATF Task Force located
here in -Aiken. And since I have work@d on’other cases
with them, they know that I have the ability to use
Pen-Link on call-detail records and I was brought in.
Q. What is Pen-Link? = |

A. Pen-Link i1s a database that takes the ra@ data

provided from the phone companies, we upload it and it

allows you to do -- you can extract data from those
records however yvou need them. ' N
Q. Were you provided records from the pﬁone companies’

"in this case? {

\

A. Yes, sir. . -

Q. Who gave those td you? .
\

A, Aiken Departmeﬁt of Public Safety e-mailed me the

raw data from Verizon Wireless.

MR. SLOCUM: Permission to approach, Judge?

_
THE COURT: Sure.
BY MR. SLOCUM: -
Q. Ms. Fraser, I'm asking you to look at State's

AY

Exhibit 16 that's been admitted into evidence. Do you

recognize those?

A. Yes, I do.

Q. What are these? ‘ R
/ ,

A. These are the call detail records in the original

format that we received from Verizon Wireless.
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0. From Detective Royster in this case?
A. Yes. Yes, sir, from his search warrant.
Q. Okay. And as a result of receiving those records,

what did you do? /
A. This informatiop wag uploaded into Pen-Link so that
I can map‘the phone célls, and the location of where he

was when he made the phone calls. 4

5

Q. And based on your involvement and your work in this

‘case, what, if anything, did you make for the detective?

A
)

A. I was asked specifically to do a specific time
frame. And in that time frame I was able to locate-where
the phone was, but I was also able to show that the call
was blocked when he called Captain D's, when the phoﬁe

called Captain D's.

Q. Okay. We'll get to that in just a minute.
A. Okay.
Q. I'm showing you what's been previously marked for

identification as State's Exhibit 15.
o
Yes. h
Do you recoénize that, Ms. Fraser?
Yes, I do.

What is that?

B o » o

This is 'a report that is generated from the
Pen-Link system.

Q. That's your report --
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A. Yes, sir. . ' .
Q. -- that you made as a result of receiving those
records?
A. Yes, sir. !
Q. Has that report been altered, changed, deleted in
any way, sﬁape or form?
A. No, sir. N
Q. Does it fairly and accurately depict your report

that you derived from those reqofds?
A. Yes, sir.

MR. SLOCUM: Your Honor, at this time the State
wishes to move State's Exhibit 15 into evidence. g

THE COURT: And what says the defense?

MR. SMITH: Your Honor, I'd like to see it. ~.

THE COURT: Sure. h

MR. SﬂOCUM: My apologies.

(Document handed to defense counsel.)

MR. SMITH: No o@jection;\Your Honor.

THE COURT: Without objection, it will be State's
Exhibit 15 into evidence.

(State's 'Exhibit No. 15, Pen-Link report, received
into evidence.)
BY MR. SLOCUM:

Q. Ms. Fraser, can you please look at those records

and specifically the time frame starting at nine o'clock?
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A. V Yes, sir.

Q.- And what QO those records indicate that you made?
Please tell the jury what you discovered. -

A. The time frame that I dhs asked to focus on started
at 2137. And at that time I see an incoming phone call
from this télephone to Captain D's.

Q. What else does -- is in that time frame?

A. Theﬁ after that phone call, there was a phone call
that wés blocked back to Captain D's. And then at 2147, a
généleman by the name --

THE COURT: Madam Witnéss, it would be helpful for

the jury if you'd convert to military time from regular

time.
THE WITNESS: Oka;.
\ THE COURT: It may be helpful to them. You can't
do that?
THE WITNESS: I have to subtract. So 9:47. I'm
Serry.

BY MR. SLOCUM:

Q. Okay.

i

A. 9:47. 1I'll redo them again. I'm sorry.

At 9:37 there's an outgoing phone ;all from this
cell phong to Captain D'sg.
Q. Did that phone make any calls prior to that 9:47

!

and 9:37 you just testified to?
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A. Yes, sir. \

Q. From nine o'clock forward, tell us if it made any

other calls --

A. Yes, sir.

Q -- in that nine o'clock time frame? I'm sorry.

A. In the entire hour or just before that time?

Q Just that hour.

A Okay. Ten.

Q And were you asked to make any maps of those phone
calls? _ ~

A. Yes, sir. _ I was. /

Q. And did you make maps? )

A: Yes, sir.

MR. SLOCUM: Permission to approach,~Ydur Honor?
THE CQOURT: Certainly.
BY MR. SLOCUM:
Q. Ms. Fraser, I'm handing you State's Exhibit for
identification only 17, 18, 1%, 20, 21, 22, 23, 24, 25,

and 26. Could you, please take a look at these?

5

A, Yes, sir.
Q. And what are they? )
A. This is -~ each map represents a phone call that

\

was made on thisg phone and which cell towers it hit off
of.

Q. Now were those maps derived from your work in this
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case?

A, Yes, sir, ~

Q. Derived from cell phones records that you were
sent? ! g
A, Yes, sir.

Q. Have those maps been changed, altered, or deleted

in any way, shape or form from when you made them?

' -~

A. No.
Q. Do they fairly and éccurately depict the map you
made in refereﬁce\to this case?

Al Yes, sir.

MR . SLdCUM: Your Hdénor, at this time the State
moves to enter into evidence State's Exhibit 17 through
26. | '

THE COURT: All right. Sixteen is already into
evidence. On thé other exhibits, any objection to‘ip?

MR. SMITH: Without objection/‘Your Honor.

THE COURT: Okay. Without objection 17 through 26
with the exception of 16 which is already in evidence will
be into evidence on behalf the State.

MR. SLOCUM: Thank you, Your Honor.

(Thereupon, State's Exhibit Nos. 17, 18, 19, 20,

21, 22, 23, 24, 25 and 26, maps,. were received into

evidence.)

BY MR. SLOCUM:
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DESRA SHERYL FRASER - DIRECT BY SLOCUM

-

Q. Ms. Fraser, what phone numpers are related -- what
number is related to that map?
A, This map is phone calls. 803-646-6125.
Q. And were you given any informatidn at all as to who
owned that number, who belongea to that number?
A. | No, sir. ,
Q. If you take a look at State's 17, what -does this
map depict?
A, This map is actually depicting two different, three -
different phone calls. And it shows the cell towers that
they hit off of. A
Q: Okay. And what are the numbers associated with

. -

that cell towerxr?

r X,

A. The tower numbers? ' ' /
Q. That's correct?

ALl 1600, 877, and 9220. ‘ . -
Q. And what do these arcs depict?

A. Cell towers have three different sidés and what

thegse are -- °

MR. SLOCUM: Your Honor, may the juror (verbatim)
stép down and show the jury what she's testifying to?
THE COURT: Sure.
BY MR. SLOCUM:
Q. Could you please tell the jury‘what you're.

!

testifying to?
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DESRA SHERYL FRASER - DIRECT BY SLOCUM

A. Yes. The towers are three sided so what this is
showing you is the s;de of the tower and location of where
the cell phone was. So basically the call was made within
the colored pie shape, or in -- it depends on what the
function is, but that's what this is indicating.

™
Q. This map shows where a call either began or ended?

A. Or if he was stationary, or both. It could be in

the same tower.

Q. Do you know how far apart those towers are?

A, Yes, sir. Tﬁey're 14.7 miles.

Q. 'And where did you get that information?

A. =~ Google Earth. , h

Q. I want to show you Stage's Exhibits 18 through -26
that are already in evidence. And what do these maps
depict?

A. They all aepict phone calls but some actually

depict that there was possible movement when a cell phone
was made, when the call was made.

Q. How are you able to tell that?

A. The green indicates the cell tower the call began

\

off of, and the red indicates the cell that was used when
the phone call ended. >
Q. Can you show the jury that on the remainder of the

exhibits?

A. This cell phone basically was stationary so there's
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c -
DESRA SHERYL FRASER - DIRECT BY SLOCUM

only one pie sﬁape. -Once again, the green waé at the
beginning of the qell\phone call, the red(is at the end.
This cell phone was stationary.
And another stgtiohary phone call.
Once again, a stationary phone call. N
Another one,
Another one.
And, once again, a mo&ing. Green showing the

~

beginning, red showing the end.

Q. What time was that call made?

A, This call was at 9:48.

Q. Ms. Fraser, is it possible to staft a phone call in
one area -- show the jury these two that overlap -~ in

that overlapped area, for it to jump towers; can that
~happen?
A, It's possible but in my experience this shows the

movement of a cell phone call.

Q. And you testified earlier that the triangulation or
g?iangle --

A. Yes. ' ' ,

Q. -- is that, again, arcs that are shown?

A. Yes. Basically the phone call, he was in this

location when the phone call was made, and he ended in
this location. So it's within the pies.

Q. And again, if you know, how would it jumb from one
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DESRA SHERYL FRASER - CROSS BY SMITH

o ¥ o »

tower to another if you were stationary in that
pe

overlapping?

A. The only time I have seen that is when it would

jump ‘to another phone carrier's tower.

Q. okay.

A But on Verizon, that doesn't usually happen.

Q. Verizon tower? - -

A Yes, sir.

Q Ms./fraser, thank vyou. That's all the gquestions I

have. Please answer any Mr. Smith has for you. -
THE COURT: Cross-examination, Mr. Smith?
MR. SMITH: Yes, sir. -
CROSS-EXAMINATION

BY MR. SMITH:

Q. Good morning, Ms. Fraser.

A. Good morning. . N

Q. : Again, there's no way to say who was holding the
telephone -- _ .

A.‘ No, sir.

Q. -- when it made the phone call? You keep saying

"he" but you don't know who was on the phone?
N

No, sir; I do not.

When you éay "he" you mean the phone?
li
" Yes.

Okay. Again, there's no way to know what the
!
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DESRA SHERYL FRASER - CROSS BY SMITH

content of the phone conversation is?
A, No, sir.
Q. Okay. Now these maps that you're showing, they

¢cover a broad area --

A. Yes.

Q. -- don't' they? |

A. Yes, they do.

Q. And they overlap. What wquld happen if, say, I

stért on this tower --

A. Uh-huh. ‘

—

Q. -- and I move and go /to this tower, and before the

call is over I'm back into this area? Does it show

beginning and ending call here?

A. Since it's one call, all it will show ig the

beginning cell tower and the ending cell tower.
/

Q _ 80 you don't know if movement occurred?

A No. ' f

Q. So these where you say it's stationary --

A Correct.

Q -- the phone could be moving anywhere within that

cell tower area?

A. Yes, yes.

Q. And the phone could leave this area, go into a
different area and come back and it would still show just

that pie chart?

APP'X 158






10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

159

’

DESRA SHERYL FRASER - CROSS BY SMITH

A, No, s%r. If it leaves outside that pie, it will
show a different pie even if it's on the same cell tower.
Each pie represents one side of it. 8o itjwodld show a
different, either cell tower or a different side of th%t
one tower. |

\
If the call started in this tower and in this --
And moved. | ‘ r
-- and moved --

Yeah.

-- and came Back and ended in that?

No, sir.

Lo A ol S * I o)

So, it's possible for me to start a phone call in
this segment --

A. Uh-huh.

Q. -- leave to a different segment, come back to this
segment, and it wdﬁld look like it was stationary?

A. | Possible. Yes, sir.

Q. Okaf. Now you provided various maps. Have you
provided any othef(maps? You provided other maps to the

J

solicitor's office, didn't you, other than these?

A, In this case?’
Q. Yes.
A. - I had one with all the calls.

(Defendant's No. 7, ATF map, marked for

identification.)
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DESRA SHERYL FRASER - CROSS BY SMITH

0. Okay. Could you explain to us why the co%erage

BY MR. SMITH:

Q. I'm going-to‘show yvou what's been marked as
Defendant's Exhibit Seveﬂ. Can you ﬁell me what that is?
A. Yes, sir. It is a phone call showing the beginning
location of the cell tower was 1600 and the ending cell

tower was 877.

»

Q. Okay. Is that the same towers that are shown oh

State's Exhibit 207?

1

Q. Yes, sir. It looks to be the same.

é. Okay. Did you prepare Defendant's Exhibit Seven?
A. fes, I did.

Q. . Okay. So these are, these are the same thing.

They're just, one's in color and one's black and white?

A. Yes, sir.
Q. They represent the same towers?
A. And information that -- the cell tower's specific

information was removed so it was a clear map.

-
area of the pie sections are different from one map to the
other? ‘

A. Without me having the map -- I mean, the cell tower
location actually on this map, it would be hard. I can't
gpecifically say that it's the same tower. 8o, I wouldn't

feel comfortable. It looks to be the same but without

that information, I don't know. And I would really --
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DESRA SHERYL FRASER - CROSS BY SMITH

[

Q. Well, you've got the information right here, don't
\ -
you?
\
A. Well, you're saying that they're different. So

without having these cellltowers actUally\listed on\theré.
This is State's Exhibit 20.

Yes.

And it's the call from 907; correct?
Yes, it is.

It's from phone number that ends in 61257?

[ o o B T °)

Yes, sir. But this one, I do not know what time

the phone call ended. That was a working copy.

Q. But you can tell which tower it was made from;
right?

A.‘ The differeﬁce in the mapping would have to be a
Verizon. I can't answer that question.

Q. You don't know the answer to that guestion?

A No, that's more of a technical question.

Q. Okay. But you prepared both of these?

‘A Yes, sir, I did. |

MR. SMITH: Beg the Court's indulgence. (Pause.)

Your Honor, at this time I'd move the Court to
admit into evidence Defendant's Exhibit Seven.

MR. SLOCUM: May I see it?

(Shown to State's Attorney.) )

: MR. SLOCUM: Yeah. Without objection.
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2

THE COURT: All right. Without objection it will

~ -

be Defendant's Exhibit Number Seven into evidence.

(Defendant's Exhibit No. 7, ATF map, received into

I

evidence.) .

MR. SMITH: Thank you. No further questions.

THE COﬁRT; Anything on redirect, golicitor?

MR. SLOCUM: Yes. Briefly, Your Honor.
REDIRECT EXAMINATION

BY MR. SLOCUM:

Q. You testified earlier about star 67?

A. Yes, sir;

Q. What did you mean by that? .
A.

Coming from Verizon Wirelegs they send us --
MR. SMITﬁ: Objection, Your Honor. I didn't ask
anything on cross-examination about star 67. .

THE COURT:" Solicitor?

MR.ISLOCUM: I withdraw the quegtion.

THE COURT: Okay. Thank you for your testimony,
ma'am. You-can step down. |

Any objection to this witness being excused?

MR. SLOCUM: No sir.

MR. K SMITH: No, Your Honor.

THE COURT: You're welcome to stay with us or
yvou're free to leave.

Anything further from the State?
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MR. SLOCUM: The State rests at this time, Judge.
THE COURT: All right.
Madam Forelady and ladies and gentlemen of the

jury, we're going to take a break. And I'm going to ask

that you retire to your jury room.

And, again, as I've stated previously, don't talk
about this case among yourselves. Certainly don't start
your deliberations yet. We'll get you back out~here
shortly. Thank you.

(Jury exits courtroom at 10:10 A.M.)

THE COURT: OkaY: Mr. Smith, anything from you,
sir? S '

- MR. SMITH: Yes, Your Honor.

Your Honor, at this time the defense would move for
a directedlverdict with regards to the kidnapping éharges,
bo%h kidnapping charges, as wéil as the armed robbery
charge but specifically towards the armed rbbbery charge.

The State has presented no credible evidence upon
which a jury would be able to base‘a decision of guilt. I
say that for all "of them, but specifically, Your Honor,
with regard to the armed robbery. There's been no
testimony of money that was taken, and no testimony of any

property that was taken that wasn't stricken from the

i
1§

record as hearsay.

Your Honor, they had a witness that they could have
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called, Devin Johnson. He was on subpoena to be here.
They moved forward without him. On the indictment that

~
was presented on the armed robbery it lists him as the

person from whom goods é; money were taken.

THE COURT: Okay.. Solicitor, let me hear from you
on this.

MR. SLOCUM: Your Honor, I'm not exactly sure what
Mr. Smith is referring to. ‘I believe at sidebar we
discussed the statement made by co—conspirator‘in
furtherance of a ,conspiracy which was ultimately allowed
in. That testimony came through Scott Hall, the
individual who had the gun to the back o6f his head. That
statément wag,- "Put the maney in the bag,‘I don't cére
about the change."

It was further testimony that there was money kept

in the safe each night by Jameshia Alston, the cash

~drawers. There's testimony that Scoﬁt Hall again about,

"put the money, in the bag, I don't want change."

There's evidence of -- pictures of empty cash
drawers and change lying on the ground which would
circumstantially and directly show that money was taken
out of the safe, all derived from testimony on behaif of
the State.

THE COURT: The testimony, if I remember cofrectl&,

that necessitated a sidebar conference, I think,
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Mr. Smith, you ihitiall% thought that Devin Johnson was
being gquoted by the witness. )
And then after we talked at sidebar, I‘Fhink then\
it was realized that they were quoting the, the other guy
with the gun. And I think as a result of that then you
withdrew your objection. ‘
\‘MR. SMITH: I withdrew my --
| THE COURT: Just -- I just want to make sure we
clear that up. All right.
I have had some concern with the issue of the

money. Now‘according to my notes, and that's not

necessarily to suggest that I'm going to agree with 'the

‘defense,‘but we need to really air this out completely

because I've had some concern with the evidence related to
the issue of money.  Okay?

Now JameshialAlstonns testimony was that she was in
the process, and I'm‘parapﬂrasing now. I'm not
necessarily directly quoting verbatim these witnesses.

She was in the process of counting her money when the two
fellows came in, and she did not get as far as she
normally does by putting the money into the, on deposit
into the lock box or wherevér the money goes. Okay.

/ But she did not neéessarily say what happened to

the money. She just did not get through the whole

process of counting money.
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N
And that wasg, that was all that I remember her

stating concerning anything about money.

INow, first I'm goiﬁg to say: Do you agree or
disagree with the Court's memory on her festimony?

MR. SLOCUM: Yes, Your Honor..

However, tHere'% more .that I would request that We
discuss in reference to her testimony.
J THE COURT: Okay. That's what I want to do. I
want to go through each witness. A .
3 MR. SLOCUM: That particular night, that is
correct, she was in the process of counting her money.
However, I asked hexr if -- she had been working at Captain
D's for two years and her normal practice each night, once
she finishes counting down that money is té put that money
in a change drawer and put it into the safe for the next

N

day. That's been her prac%ice for two years. She did it
every night.

’ Circumstantially moﬁey in the cash drawer goes into
the safe. Now in reference to her testimony and money,
that's where we would take the position for her.

And, further, it's corroborated by Scott Hall's
testimony which we --

THE COURT: Werll get to Scott in a minute.

MR. SLOCUM: Yes, sir, l

THE COURT: All right. Mr. Smith, related to
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1

Mg. Alston's testimony, what is ‘your recollection?

MR. SMITH: Y;ur Honor, I recall that she was asked
what she was doing. She said that she was counting her
drawer down to 150 and that she usually takes it from
there to the safe. But ghe never made it that far.

I don't recall her saying anything about aﬁy money
be%ng taken from her or any money missing from her drawer.

THE COURT: All right. Okay.

Then we move over to Scott Hall. And in direct
examination he said the gunman got the money from the safe
and put it 'in a bag that they used for carry-~out ordeps.
He says that on direct.

But then he comes around on recross and stated he
did not know if the money had been taken because he was on
all fours not looking in the direction of the safe or the
cash registers.

Solicitdr, what do you remember concerning Scott
Hall? )

MR. SLOCUM: Your Honor, that he did testify and

even showed the jury on a picture the bag that the gunman
, 4

‘'grabbed. The statement he said, "Put the'money in the

bag, I don't want the change" which was further
corroborated by the empty cash drawers and the change on
the ground.

The other issue in terms of what he said on cross
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ig an issue for the jury to determine via credibility,
believability of the witnéss. We feel it survives a
dirécted verdict motion.

THE COURT: Mr. Smith, concerning Scott Hall?

~ MR. SMITH: Your Honor, I did ask him directly if

he saw them take any money from tﬁe safe or the cash
regiéters. And he said, no, he ?id:not see them. He says
he heara a demand for money, but a demand for money is not
taking the money.

- -

There was testimony that there was money still left

—

in the safe.

Your Honor, he told us specifically that he couid'
ﬂot.have gseen it from the way that he was looking.

THE COURT: Right. Well, as‘you fellows know, in
Idetermining or making a ruling on a motion for directed
verdict of course the Court-looks at any direct~evid§nce
and any substantial ciréumstanfial evidence 'is the
standard, which you guys know. -

So what I've got to make a determination is this

-

v

_circumstantial evidence. I guess—the gunman's statement,
"Put the money in the bag," and ghat/was done according to
Scott Hall, that probably would be direct evidence.
™ But the empfy“cash drawers, change on the floor,

Ms. Alston's testimony that she was prevented from

finishing the counting of the money, is that enough
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circumstantial evidence ,to survive a motion for directed

verdict? Again, I'm not concerned with the weight. All

I'm concerned with is the existence of any direct

!
-

substantial circumstantial evidence.

And the fact that Scott Hall may have contradicted
himself, I don't know if that -- that would probably go to
the &eight, which I'm not concerned with, and nqt
necessarily to the existence.

It's a close ‘case. And, like I'said, I've had
concerns:z I mentioned this to Lyon early on. I had
concerns with the State's presentation of the issue of the
money in the armed- robbery. | - | .

Viewing that, viewing the evidence in the light
most favorable to the Staﬁe, I'm going to deny. And,
again, I recognize it's a close call, Mr. Smith, but I'm
going to deny your motion for'a directed verdict. , I think
there's enough there-to seﬁd it to the jury.

Now anything specificqlly as it relates to the
k%dnapping charge? I know you'vg made a motion for
directed verdict. And certainly ?ou're protected on the
record on that. Is there anything else specifically on
that?

MR. SMITH: Your Honor, just one thing further just
to protect the record -- /

THE COURT: Sure.
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MR. SMITH: -- on the armed robbery. They could
have called Devin Johnson. He could héveﬂprovided an
accounting. He was under subpoeha. They chose to go
;orward without him. * That would just be another ground
for the armed robbery. |

THE COURT: Right.

MR. SMITH: With regard to the kidnapping, no
additional grounds. ‘i A

THE COURT: Okay. Ybu know, pf course, you want
to renew this motion at the conclusion of the case, I may
have some epiphany and something may just go\off in my
head and I may change positions. 'But right now I'm
denying the motion, but you're protected on the record.

MR. SMITH: Thank you.

TﬁE COURT: Okavy. You had indicated in chambers,

.

Mr. Smith, that it was your plan at least this morning,
earlier this morning, tﬁat you were éoing to call some
witnesses in your case? ‘

MR. SMITH: Yes, sir.\

THE COURT: All right. Let me go ahead and éive
the standard instruction to your client. You may want to
explain to him what I'm going to do because it will take
me just a minute to pull up my scri%t.

MR. SMITH: Yes, sir. Could we have a minute?

THE COURT: Yes, sir. Do y'all want to take about

-,
N
~
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a five-minute break? S

MR. SLOCUM: Can we approach, Judge?

THE COURT: Yeah. o

(off-thejrecofd discussion.)

(A recess was taken from 10:27 A.M., until 10:49
A.M., §nd the trial resumed:)

THE COURT: .Thank you very much. Have a seat.’
We're back on Fhe record.

And since the Sta£e has rested, I rneed to -- before
T examine the Defendant, you wanted to put some additional

/
matters on the record, Solicitor, as it relates to the
defense motion for directed verdict?

MR. SLOCUM: Yes, sir. Just on the exisgtence of °
circumstantial evidence.

THE COURT: Right,

MR. SLOCUM: Detective Royster in his teétimony
discussed his knowledgé of some of the money taken. And
again, I'm paraphrasing, that they didn't even take all of
the money in the safe, was --

THE COURT: Right:

MR. SLOCUM: -- came out in his testimony. That'
along with testimony of Scott and Jameshia corroborated by
the pictures, we féel adds to the existence of
circumstantial evidence. And we just wanted to put thag

' ¢
on the record.
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THE COURT: Thank you very much.

Okay. Mr. Upson, would you please stand? And
Madam Clerk, would you swear this Defendant in, please?

(Defendant placed under oath.)

THE COURT: Mr. Upson, at this time I'm gdoing to
explain to you certain of your rights. If you do not
understand anything I say, please let me know. If you
want me to explain anythihg in more detail, please let me
know that as well. - .

Do you understand so far? ‘

" THE DEFENDANT: Yes, éir, Your Honor.

- THE COﬁRT: We've now reached the stage of the

trial where you may present your defense. You have the

right to claimlthe protections given to you by the Fifth

Amendment to the Constitution of the United States. This
amendment states in part: No person shall be compelled in

r

any criminal case to be a witness against himself.
This means that you cannot be required to testify{

in this case. You have the right to testify on your own
behalf, however no one c¢an make you t;stify. This is a
peréonal right and no one can waive this right except
you. If you decide to testify you will be subject to the
gsame rules that govern other witnesses and you may be

examined and cross-examined on any relevant issue in this

case.
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In addition, if you have any convictions involving
dishoﬁesty or false statement or for crimes punishable by
imprisonment for more than one year and this Court

determines that the probative value of admitting this

~evidence outweighs its prejudicial effect to you, the

solicitor will be able to introduce your record to attack
your credibility.

If you decide to testify, this decision is on~your
part. And it must be freely, wvoluntarily, and
intelligently made, with knowledge 6f the protections
given to you by the Fifth Amendment énd the consequences

of your decisgion to testify.

If you decide not to testify, I will instruct the

' jurors that they cannot give the fact that you did not

testify any consideration whatsoever, and that there is to
be absolutely no prejudice to you because you did not
testify.

It is left entirely up to you whether or not you
testify. You certainly have the right to talk with your
attorneyé,‘your family members, friends, anyone else. But
the final decision will be left entirely up to,you.

Have you understood exactly what I have explained
to you thus far?

THE DEFENDANT: Yes, sir, I have.

THE COURT: Okay. And do you have any questions
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about what I've\explained to you thus far?
THE DEFENDANT: No, sir. I do not, Your Honor.
THE COURT: Have you had sufficient time to talk
with your attorneys and anybody else whether or not you
should testify? _
THE DEFENDANT: Yes, sir. I have, -Your Honor.
THE COURT: Okay. And do yoeu need any more time

to talk with your attorneys on thisg particular issue?

THE DEFENDANT: Concerning me testifying, Your

\

Honor? ’

THE COURT: Right. Concérning whether or not you

‘ )
testify or not.

/
THE DEFENDANT: No, sir, Your Honor.
THE COURT: Okay. And have you made a decision
whethe} or not you're going to testify?
THE DEFENDANT: Yes, sir. We have, Your Honor.
THE COURT: And what is\that decision?
THE DEFENDANT: No, sir. We're not going.
THE COURT: You're not going to testify. Okay.
And: have you made that decision freely, voluntarily, and
intelligently? |

THE DEFENDAﬁT: Yes, sir. I have, Your Honor.

THE COURT: Thank fou very much, sir.

THE DEFENDANT: Thank you, sir, Your Honor.

THE COURT: Let the record reflect that the Court
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PHILLIP STEPHEN MIANO III - DIRECT BY SMITH

does find that Mr. Upson has made the decision not to

testify in this case. He has done so freely, voluntérily,

-and intelligently, having received competent counsel and

advice from his aﬁtorneys in this matter.
Anything else before we bring the ,jury out?
MR. SLOCUM: Not from the State.
MR. SMITH: ©Nothing from the defense.
THE COURT: Thank you very much. Bring the jurya
out, please, sir. |
(Jury enters couftroom at 10:55 A.M.)
THE COURT: Let the record reflect the jury's back
in. Mr. Smigﬂ?
MR. SMITH: Thank you, Your Honor. The defense
calls Investigator Steve Miano. f
PHILLIP STEPHEN MIANO, III, having been duly sworn,
was examined and testified as follows: »
THE CLERK: Have a seat in the witness box. State
your” full name for the Court and spell your last, please.
THE WITNESS: My name is Phillip)Stephen Miano the
Tﬁird, M-I-A-N-O. ) /
DIRECT EXAMINATION

BY MR. SMITH:

Q. Investigator Miano, is it okay if I call you Steve?
A. That's perfectly fine.
Q./ Is that what you go by?
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Yes, sir.

~

A,
Q. Okay. Can you tell the jury where you work?
A,

I'm currently employed by the Second Judicial

~ }
Circuit Solicitor‘'s Office in the capacity of chief

investigator.
Q. . Okay. How long have you worked-there?
A, I've worked in the solicitor's office since the end

of October, I couldn't give you a direct date, 2013.

Q. Last year? - )

‘A. Yeg, sir. . ~

Q. Okay. And where did you work befére that?

A. Prior to that I was employed at Aiken Public
Safepy5

Q. Okay. What are the roles -- what is your role as

an investigator at the solicitor's office?

A. My role as an investigator at the solicitor's

office is, once a case is made by a jurisdiction within

the Second Judicial Circuit that case_is then forwarded to

‘the solicitor's office for‘pqpsecution. “ /
During that time period before it goes to trial or

a resolution is made, myself and other investigators will

take those cases and kind of find things inside those

cases Fhat we might need further information on, such as

if a video wasn't turned over,.

And we also provide subpoehas to witnesses and
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other folks.

Q. ( Basically you prepare a case for trial?
A. Yes, sir.
Q. Okay. How is what you do at the solicitor's

office different than, like, the police department role?
A, I think it probably would be hard to kind of put a

specific, I guess, attachment on the difference. I mean,

‘we're all investigators. The only difference is that

we're not the charging agency. .

Q.- Ckay. ﬁow, you have an‘opinién about robberies
that occur at restaurants? |

A, Do I have an opinion?

Q: Yeah. What -- can you answer that? Ha%e you\
formed an opinion about how robberies that occur at

)
restaurants come about?

A, As a whole, no, sir, I haven't.
Q. Do you believe that restaﬁrant robberies are

primarily inside jobs?

A. I would say there's a percentage of them that are.
And I would -- I wouldn't be able to put a percentage on
those. I mean, it's like the majority of crimes.

Oftentimes there are people on the inside that do assist

with them.

L

Q. Okay. Do you recall an interview that you had

with Devin Johnson on Monday this week?
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A[( Yes, sir. I do. N
Q. And do you recall in that interview that you told

him that on restaurant robberies there's usually an inside

element?

A. I don't remember specifically.
Q. Do you recall a statement to Devin Johnson where )

N N
you told him that Ishmael Norid-Deen is a prime suspect?
A. I don't know if I used the word "prime!. I did say

-~ H N

that he was a suspect.

-

Q. Okay. Do you remember the statement you made to

Devin Johnson that Ishmael Norid-Deen is wanted for

robbery?
A. - I did allude that he was wanted. I don't know 1if
I said armed robbery, robbery. I don't know thé-specific

charge I said, but I did allude that he was wanﬁedf

Q. Okay. Now do you think -+ do’'you remember your
statement to Devin Johnson auring that interview that you
thought that he had‘something to do ;ith this armed
robbery at Capt;in D's? .

A. Yes,'si;.

Q. Do you remember telli;g him that the hammer's going
to fall hard? . -

A. I believe I did use that language.

Q. Do you remember the statement you’ made to him, you

said, "I don't think you'd pass a polygraph," with regard
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/

\
to his phone conversations to Ishmael Norid-Deen?

A. I don't know. I know that I did have mention of’a
polygraph while we were doing the interview, but I don't
know the specific verbiage that I used with him.
Q. Okay. Do you reﬁall a statement that you madé to
Devin Johnson during that interview where you talked to
him about calling somebody five times befo;e the robbery,
and how he had access to the safe, anq that it looks like
it's an inside ﬁob? p ,
A. I don't know the specific nﬁmber of phone calls but
we did, during the course of that interview, present soﬁe
of those facts to him. \

MR. SMITH: Beg the Court's indulgence.

_(Pause.) :

BY MR. SMITH:

Q. Do you think that Devin Johnson is involved with

.,

this case?

A, After my interview that I sat in with Detective .

)

Royster, I do not believe ‘that Devin Johnson is involved
in this’case.

é. Do you believe that Ishmael Norid-Deen is involved
in this case?

A. I do not know enough of the specifics ‘of the case

to determine one way or the other about his involvement

within the case. .
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PHILLIP STEPHEN MIANO IIT - CROSS BY MOLONY

Q. You helped ihvestigate this case, didn't you, or
helped prepare it for court?

A. No, sir. Actualiy not completely:’ I did not.
There's another investigator that helped prepare the case
for Court. That investigator was out of town on Monday,

| L
and I assisted with the interview.

Q. So Monday is when you got involved?
A, Yes, sir. )
Q. Okay.  But from your impression on Monday, the

interview on Monday, do you believe that %shmael Norid-
Deen may have a role in this robbery?
A, From -- I can't make a sta;ement one way or the
other whether he does or doe\sn'tC

MR. SMITH: Okay. Thank you.

'THE COURT? Cross-examination?”

MR. MOLONY: Thank you, Jddge.

CROSS-EXAMINATION

BY MR. MOLONY:
Q. Investigator Miano, you were present at this
interview on Monday; right?
A. Yes, sir.
Q. And this is the one that the defense has époken in
great detail to Detective Royster about in this case.

What -- explain to the jury Briefly what the purpose of

\

that interview was.
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PHILLIP STEPHEN MIANO III - CROSS BY MOLONY

A, The purpose of that interview is really to not

leave any stone unturned. Oftentimes -- and, like I

1

said, I can't really put a percentage mark on it, whether

-~

it's a robbery or.other violent crimes. You want to make
i

sure that there's -- that you've examined all leads. And

that's pretty much what we were doing on Mondéy was trying

to really eliminate, if not coﬁfirm, that Mr. Johnson was

involved or was not involved in the robbery.

Q. You would agree with me that at the time of the

interview we had just, as the State, had just basically
learned some evidence that he had been in contact with

Norid-Deen, moments before the .armed robbery; is that

right? .

A. ' Yes, sir. ) ' -
Q. Okay. And we knew thét Norid-Deen's cell phone
number -- you at that time knew that his gell phone number

had been on the(Defendant's records a whole bunch that
night; isn't that right?

A. Yes -- well, yes, sir.

Q. Norid-Deen's cell phone number. Norid-Deen, the
name éhat he's bringing up that you stated is, I guess you
really didn't have enough information to make a jhdgment
one way or the otﬁér, but ultimately were you doing your

job to try to further investigate this case?

A. Absolutely.
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Q.

that would have given you or any other in&estigator enough

to arrest Devin Johnson, would you have done that at that

And if something would have come up at that time

time?
A Ygs, sir.
Q. That was the purpose of the interview, wasn't it?
A. Yes, sir. 2 g - §
Q. To see 1f he was actually involved; is that right?
A, Right. Yeah.
Q. That's your job as an investigator; isn't it?
A. Correct. | \

MR. MOLONY: Nb further gquestions, Your Honor.

THE COURT: Redirect?
- MR. SMITH: Briefiy. )

REDIRECT EXAMINATION . B

BY MR. SM}TH:
Q. Devin Johnson is a victim in this case; right? He
was an important witness. Do you know why your office

didn't call him as a witness?

A.

BY MR.

te

Do I know why we didn't call him as a witness?

i

THE COURT: Speak up, sir. '
THE WITNESS: Okay. I'm sorry.
THE COURT: That's all right.
SMITH:

Yes, sirj His name is listed on the indictment.
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He wasn't called ag a witness. Do you know why?
A. I don't know why. I haven't -- I've had limited
interaction with the case. From my-understanding I think
he was subpoenaed for the trial.
Q. Okay. : . - .

MR. SMITH: Thank you, Your Honor. 7

THE CQURT: Thank you fo¥ your testimony,
Investigator. You can step down.

MR. SMITH: Defense calls Serena Walker.

THE COURT: Okay.

SERENA GREEN WALKER, having been duly sworn, was
examined and testified as follows:

THE CLERK: Have a sgeat in the witness box. State
your full name for the Court and sbell your last.

THE WITNESS: My name is Serena Green Walker,
W-A-L-K-E-R. \

DIRECT EXAMINATION

BY MR. SMITH:

Q. Good morning, Ms. Walker.
A. Good morning.
Q. .Thanks for coming today. ‘Mg. Walker, can you tell

the jury where you're from and what you do for a living?
A. I'm from Atken, South Carolina. And I work ‘at
Sprint Gas Station.

Q. Okay. Now, do you remember the night of November
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SERENA GREEN WALKER - DIRECT BY SMITH

27th?
A. Yes, I do.
Q. Okay. Why do you remember that night?
A. Because my brother put on a comedy show downtown.
Q. Who is your brother?
a. Ivory Corley.
Q. Were you involved with setting up tha; show?
A Yes, I was. -
Q. Okay. Who else was involved with that show?
A. As far as setting up?
Q. Yes, ma'am.
A. My son and a couple other people that were already
there. \
Q.f Okay. — Do you know John Upsoh? |
A. Yes, I do.
Q. Was John Upson i?volved with setting up;that show?
A. Yes, he was. He helped my, son bring my food
upstairs.
Q. rOkay. Do you know when that show was supposed to
. start?
A. It was supposed to start at nine:
Q. Okay. And when did it start?
A. It started after nine. 1I'm not sure exactly how

late, but it was after nine.

Q. When did you get to this benefit?
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'A. About eight o'clock.

Q. Okay. And what did you do when you got there?

A. I sat 'and waited for my son to come upstairs, and
when he came upstairs it was him and John together. And

they were bringing my food. And John had set my food in

the wrong spot and I made him move it.

Q Okay. That's John Upson?

A John Upson, yes.

Q. Okay. And that was around eight o'clock?

A Uh-huh. Yes,.it was.

Q Wad that the first time thét you saw John at the
benefit?

A. | That night?

Q Yes.

A, Yes.

Q Okay. And what was your role at this benefit?
A Just attending. Because my brother put on this

show, we were able to have our own table in VIP.

Q. Okay. Did you help set up for the show?
A. I set up my~table, ves.
Q. Did‘you -- and were you there for the duration of

the show?

-

A. Yes, I was.
Q. What did you do after the show?
A. We all walked down towards the club, and I went

APP'X 185






10
11
12
13
14
15
16
17
18

19

20

21
22
23
24

25

186

SERENA GREEN WALKER - DIRECT BY SMITﬁ

i

home because I had to go to work the next morning-

Q. When you say "the club", where are you talking
about?

A. On the corner of , the hotel.

Q. HoteixAiken?

A. Uh-huh, yes.

Q. Do you know about what time the show ended?

A. No, I don't. ) ‘

Q. When you left this benefit, who was with you?
A. My sister, a couple other women, my son, John

Upson; it was just a whole group'of us walking and playing

and cutting up together.

Q. Okay. How was John acting that night?
A. Like he alwaYs act; funny, you know, telling jokes,
playing around. He was acting no different than any

other time I see him.
Q. Ookay. - .

MR. SMITH: I beg the Court's indulgence. (Pause.)
Q; Could you estimate\aboui what time the show ended
and y'all walked over to the Hotel Aiken?
A. Not really because I really wasn't paying attention

to the time.

Q. You said the show started late?
- }
A. Yes. -
f - N \
Q. Do you remember about what time it ended up
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SEREﬁA GREEN WALKER - CROSS BY MOLONY

starting?

A. No, I don't.

Q. Okay. You said it was supposed to start at nine?
A. Yes.

Q. Okay. What was this benefit for? |

A. What was the benefit for? | \

Q. Yes, aa'am. -

A. He ,usually put on a comedy shgw é%ery year, but

this year they were also raising money for’'some kids for

Christmas.

Q. Okay. And do you know about how many people were
there? .

A. The room was full.\ So, whate?er the capacity of

the room was, I'm sure it was at capacity. But I really
don't know what the capacity was.
Q. Okay. Where was this ben?fit held?
A. At the Arts Center downtown on

MR. SMITH: Okay. lThank you very much.

THE WITNESS: You're‘welcome.

THE COURT: Cross-examination?

CROSS-EXAMINATION

BY MR. MOLONY:

AN

Q. Hey, Ms. Walker, how are you doing?
A. I'm okay.
Q. You stated that your brother is Ivory Corley?
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o F 0 PFr o ¥

Yes. ~
And he's a comedian, isn't he?

Yes. ‘

And he put on the show that night? -

Yes.

Now yoﬁltestified that the show was supposed to

start at eight o'clock; is that right?

A. No. Nine o'clock.

Q. ) At nine o'clock?

A, I got there at' eight o'clock.

Q. Okay. This show -- I'm going to show you -- can I

mark this?

(State's Exhibit Number 27, ACR posfer,'marked for
identification.)

MR. MOLONY: May I approach, Your Honor?

THE COURT: Sure. o ‘
BY MR. MOLONY: A
0. All'righp. Ms. Walker, I'm going to show you
what's been marked for identification as State's Exhibit

\

27, and ask you if you recognize this.

A, Yes.

Q. Who 1s this first picture of, right here?

A. My brother, Ivory. |

Q. Okay. And is.- this the show you're referring to at

’

the Aiken Center of the Arts?
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’ {

A. Yes,

’ )
Q. Was this a flyer for it? -
A, . Yes.

MR. MOLONY; Your Honor, at this time the State
would move to introduce state's Exhibit 27.

THE COUﬁ&: What says the defense?

MR. SMITH: Without objection.

THE COURT: Okay. Withqut objection, Number 27 for
the State into evidence. ;

MR. MOLONY: Thank you,

(State's Exhibit No. 27, ACR poster, received into
evidence.)

BY MR. MOLONY: -

' Q. Now, Ms. Walker, you would agree that this flyer |

for the show with your"brbther on it states that it was

gupposed to start at eigﬁt o'clock; isn't that right?

A. Yes. -~

Q. So you're just confused about it‘actually suppose
to start at nine?

A. I guess. You know, like I said, I thought it
started at nine o'clock instead of elight.

Q. Yes, ma'am. And th}s after-party, you're not sure
exactly what time it was going to be starting; right?

A. No.

Q. So, if the show started at eight, and it was -- say

\
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SERENA GREEN WALKER - REDIRECT BY SMITH

it was late starting, you said?
A, Yes, 1t was.
Q. Okay. You saw him before the show, and then you

saw him after the show; is that right?

“A. Correct. ;

Q. You didn't see, him during the show, did you?

Ai No. I don't remember seeing him during the show.

Q. So you're not sure where he was during the hour
before you -- or from the first time you saw him until the

last time you saw him?
Ao Correct.

-

MR. MOLONY: Thank you, Me. Walker.
THE WITNESS: You're welcom;.
THE COURT: Anything on redirect?

REDIRECT EXAMINATION
BY MR. SMITH: ‘
Q. ,Ms. Walker, you were a little confused about the
time this show started. Are you confused about seeing
John Upson the§e that night?
A. No. I may have the times confused, but I'm not
confused about seeing him that night.
Q. . Okay. vAnd you saw him -- when exactly did ?bu see
him again? _
A. An hour before the show stafted because I got there

an hour beforg to set up my food on my table.
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JANET LAVERNE WILLIAMS - DIRECT BY SMITH

And then?
A. I saw him after the show.~

MR. SMITH: quy. Thank you.
THE WITNESS: Uh-huh. |
THE COURT: Thank you for your testimony, ma’a
Yau can step down.
With no objection, you are excused gr you're
certaiﬁly welcome to remain with us.
THE WITNESS: All right. Thank you.
MR. SMITH: No objection, Your Honor.
MR. MOLONY: No, objection.
MR. SMITH: The defense calls Jaﬁet Williams.
JANET LAVERNE WILLIAMS, having been duly sworn, was
examined and testified as follows: -
THE CLERK: Have a seéﬁ in the witness box. State
your full name for the.Court and spell your last, ﬁlease.
" THE WITNESS: My name is Janet Laverne Wiliiams.
W-I-L-L-I-A-M-8. |
) DIRECT EXAMINATION\

BY MR. SMITH:

Q. Good morning, Ms. Williams’
A. Good morning.
0. Thanks for coming. ~ Can you tell the jury where

you're from and what you do for a-living?

A. I'm from Aiken, South Carolina. And I'm employed
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by Aiken County Department of Social Services. I'm an

eligibility worker.

Q. Okay. Now do you remember the night of November
27th? i )
A. I do.

Q. Okay. Why would you remember that night?

A. ° Because I don't normally go out. Anq Ilwas invited

to go\to this comedy'show. Anq the comedy show was on,
‘ i at the Art Center which I didn't even know
they had little rooms to, I guess, to rent out for
events. |

So, got dressed and met mwy cousin up there and we

went to this comedy show.

Q. Who's your cousin? 2
A. Her name's Marty Williams.

Q. Okay. Do you know John Upson?

A. I dq, ves. —

Q. How do you know him? | ’

AA. We were actually raised in the same neighborhood.

He's older than me but, you know, me being the little”

young, agq?avating child, I would see him from time to
time. S /
Q. Okay. Now did you see John Upson ﬁhat night?

A. I did. Yes, sif. .

Q. .- QOkay. Where were you seated?
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a.’ Right directly in front of the stage. I was in,
they had a VIP section. And when I say "directly in front

of the stage," I was, like, looking up like this

(indicating). 8o, you know.

Q. Okay. Do you remember seeirnlg John Upson that
night?

A. I do. Uh-huh.

Q. Okay. When did you see him? ( '
A. | Well, actually I saw him When, I guess my nerves

calmed down and the show was pretty wuch over because I
wouldn't look back. It was so many people. It was véry
crowded in there.

When I was getting ready to leave out, I pretty
much ran into everybody I knew; I was a little emotional

~.

because during the show they brought>up two family members

that I had lost, like, a month apart. ‘
So, you'know, he was trying to console me and, ‘you

know, things of that nature. We talked aBout it because

of course he knew my cousins. So we, we talked and

walked and, you know.

Q. Did &ou go to the after-party?

A. I did. I didn't know that was a part of the VIP

section so they kind of forced me into 100 Laurens which

. is where it's located.

Q. Did you see John Upson there?
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A. I did. He actually walked me down there. We were
all walking down. I had on my cousin's shoes and I came
out of there, I was kind 'of walking without my shoes on.

It was -- kind of calmed me down because'Il was a little

emotional, like I stated. You know, I was very teary-eyed

because I hadn't dealt with the éeaths of my family
members. |

Q. How was John acting that night when you saw him?

A. Like shg stated, like John. I mean, like I said, I
was emotional. And, you know, I mean;, he can be a bit of
a jokester but at the time that's what's needed, you know,
becauselI was sﬁpposed to have been out enjoying myself.
So, he was jgst beiﬁg John. ' |

Q. Db you remember at the show about how many people
were there?

A. When I was young they used to say "filled to the

rim with brim". I mean, it was packed. It was a lot of

people. The few times that I attempted to look back, you

know, it was so many people.. So I realized all I needed
to do was to look up, so -- R

Q. Okay. |

A. ~-- it was a lot of people.

MR. SMITH: Thank you. Beg the Court's indulgénce.
(Pause. Conferring with Defendant.)

BY MR. SMITH:
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JANET LAVERNE WILLIAMS - CROSS BY MOLONY

Q. Do you remember about what time the show ended?
A. It was probably around -- because it started late,
I want to say, like, it wasn't 11. I'm just guessing

\

maybe, like, 10:30, quarter to 11l.

Because Iiknow by the time I made:it down to the
club it was, it was, like, almost 11 o'élock. And we
were in the club and; like I stated, I was just in an
emotional, you know, state. And I was staﬂding in the
corner trying to, you know, just uplift my spirits. And
actually John saw that I was so emotional. He actually
pulled me outside aﬁd'that's when I broke down, so.

Q. Okay. Thank you. Nothing further.

THE WITNESS: Uh-huh.

THE COURT: Cross-examination?

CROSS-EXAMINATION

BY MR. MOLONY:

Q. Hey, Ms. Williams. How are you?
A. Hello. How are you?
Q. . Doing well. So you just testified that the \

Defendant, you saw him at the very end of the show?

A. Yes, uh-huh.

Q. Okay. And you were sitting right up front?

a. Yeah. I was right, right there by the stairs and
\ ,

right there on the stage almost~but not, you know,

standing on the stage. I was -- my table was right there.
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JANET LAVERNE WILLIAMS - CROSS BY MOLONY

Q. Okay. Whered where did you see him? Where was
he?

~ \ / )
A, When I was getting ready to leave, you know, like,

I sat there for a while after everybody was trying to
leave. I don't like crowds, so I was waiting for the room
to kind\of get a little thin. When I was walking out I
had to go to the restroom; so my cousin showed me where
;

the restroom was and I was coming back out looking for
her.

. \

So before I got to the elevators -- I had never
been in this building before. I guess once you come out
of the room, this is where they had the table where you
showed your, your tickets or whatever. And I Qant to say
I Qés about to get on the elevator and when I looked over
he was walking towards me. He was asking me, was'I okay.
I said, you know, "I'm all iiéht."

—~

Q. Yes, ma'am. >

A, Right there by t?e elevator when I was getting
ready to leave out.

Q. Yes, ma'am. So, this was -- thé show was done,
lights were on?

/A. Oh, yeah. Uh-huh. They were actually getting rid
of tableg and everything bécause when I stated I was

waiting for the room to kind of thin out, I was waiting.

Q. Yes, ma'am, And so when you actually saw him it
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JANET LAVERNE WILLIAMS - CROSS BY MOLONY

wasn't actually in the room where the comedy show was

being held, it was basically towards where the elevator

was?
A. Yes, uh-huh.
Q. The elevator wasn't in the room where the comedy

show was being held, was it?

A. No, sir.

Q. Okay. How long have you known -the Defendant?
A. I've known him, I would say, all of mny life of

remembering, I guess. Childhood friends, I guess.

Q. ?es, ma'am. Now, this after-party at Hunter and
Laurens?

A. Uh-huh.

Q. You testified, you were kind of guessing time?
A, Yes.

Q. Did you ever look at your watch when you got to

. )

Hunter and Laurens?

A. Watches don't work 5n me.

0 So you're not exactly sure of the time?

A . I'm not. No, sir. Huh-uh,

Q. As to --

A Byt I know it wasn't 11 o'clock.

Q Okay. |

A. I do know because once I got into the club and got

very emotional, I actually text somebody to come get me
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JANET LAVERNE WﬁLLIAMS - CROSS BY MOLONY

because I was just too emotional to drive. And that's
when he saw me getting upset. Everybody was kind of
consoling me. They're not used to seeing me out in clubs,

so. And I actually had a couple people come over. John.

was one of them, "Janet, let's walk outside and get ‘some

air." . You know, ¥ Thank you,?’and I walked outside.
Q. | How do you know it wasn't 11 o'clock?

A. Becéuse when I started texting --

Q. Yes, ma'am,

A. - - the‘person I started texting him, probably it

was a little bit after 11. I had been in the club for a -

little while.

Q. When you say a "little while", couple minutes? Ten
minutes? |

A. Maybe 10, 15 minutés. Uh-huh. Yes.

Q. Okay. You've known the Defendant your whole life.

You're aware of his cell phone number?

A. No.
Q. 646-61257
A. I moved away. I lived in Charlotte for 15 years

and I've only been back for five years to take care of my

grandmother, so.

~

Q. Okay. You've known him for a long time --
A. I've known him -- exactly.
Q. -- but you're not real close with him?
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JANET LAVERNE WILLIAMS - CROSS BY MOLONY

No, sir.
And you weren't with him that --
No.

- night because you didn't see him until after?

> 0 ¥ o p

No, sir.
MR. MOLONY: Thank you, Your Honor.
THE COURT: Redirect?
MR. SMITH: Nothing further.
THE COURT: Thank\you for your testimony, ma'am.
You may step down. Any objection to this witness being
eXﬁused?

MR. MOLONY: No, sir, Judge.

THE COURT: You're free to leave or you'fe welcome
to stay with us. -

MR. SMITH: Your Honor, the défense calls Vernon
Wright.

THE COURT: Okay.

VERNON LEE WRIGHT, having been duly sworn, was
examined and testified as follows:
THE CLERK: Have a seat in the witness box.
State your full name for the Court and spell your

/

last.

THE WITNESS: Vernon Lee Wright, W-R-I-G-H-T..
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VERNON LEE WRIGHT - DIRECT BY SMITH

DIRECT EXAMINATION

BY MR. SMITH:

Q. Good morning, Vernon.
A, Good morning.
Q. Thanks for coming this morning.

Could you tell the jury just a little bit about
yourself, where you grew up and what you do for a living?

A. Yes, sir. I'm from here. I'm ogiginally fromihere‘

" in Aiken, South Carolina. I served Aiken. County

Sheriff's Office under the Detention Division for 11

years. And I currently work for Augusta Technical College

ag a college professor.

Q. Thank you. Do you remember the nfght of November
27th?

A. Yes, sir.

Q. Okay. Why do you remember that day?

A. Because there was a special event and I had

- !

reserved a table for my business.

Okay. What business is that?

I own a barber shop here in town.

Okay. Do you know John Upson? (

Yes, éir. I,do. )

How do you know John?

I know John Upson from school.

o N A o B N « - .

Okay. Did you see John Upson the night of this
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VERNON LEE WRIGHT - DIRECT BY SMITH

benefit? k .

A. Yes, sir.

Q. When did you see him?

A, I can't exactly tell you the pime. I do know that

. the show was supposed to start at eight and it was

extremely late. I've seen Mr., Upson when I wasg on my way

\ !
to the restroom, and we actually spoke to one another.

Q. Okay.

. A, And whén I went back into the room, he was still

pretty much standing in the same spot.

Q. Now when you had a chénce’to speak with him, had
the show already started? |

A. No, sir. Ivory had been on the stage, but the
actual show aspect of it hadn't ;tarted vet.

Q. So it was just getting to the point of starting?

‘A Right. At least we were under the impression that

i

it was, about to start but then.there was a pause there, I
don't know, for maybe 10, 15 minutes before the acts

actually got on the gtage.

Q. Did you go to that after-party?

A. Yes, I did.

0. Okay: Did you see John Upson there?

A, I don't recall seeing John at the after-party.
Q. Okay. Do you remember when you spoke with John

that time, that evening, do you remember how he was

. APP'X 201






11
12
13
14
15
16
17
18
19
20
.21
22

23

24

25

202

VERNON. LEE WRIGHT - CROSS BY SLOCUM

10

acting?
A, He was -- actually we were surprised to see one
another. I hadn't seen him in several years.’
Q. Okay. Was he acting normal?
A. Yes. * \
Q. Okay. Not nervous or upset or anything? \
A. No, sir.
'Q, Okay.
MR. SMITH: Beg‘;he Court's indulgence. (Pause.)

Nothing farther, Your Honor.
THE COURT: Cross-examination?
CROSS-EXAMINATION
BY MR. SLOCUM:
Mr. Wright --
Yes,- sir.
.-~ you know Mr. Upson from school; is that correct?
Yes, sir..

What school?

FO P 0 ¥ 0

I know John from when I was in middle school at
Kennedy B. (verbatim) Middle School, here in Aiken.

Q. So he was a buddy of yours?

AL No, we;re not buddies but we know each other.

Q. And you saild you couldn't te}l“exactly when the
f

show started. It was extremely late. Is that your

testimony?
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A. Yes, sir.
0. How long did the show last?
A. I do know that the show was supposed to end --

well, we were supposed to be out of the building by

midnight and if I'm nbt mistaken the show actually ended

before midnight.

\

Q. Okay. And then it ended just before midnight, then

you went to the bar, right, the after-party?

A. Yes, sir.

Q. ‘ Where was the after;party?

A. _It was

Q. And you didn'; see Mr. Upson at that?'

A. There were several péople there, sir, I -- you

know; I can't recall.

Q. Do you know Ishmael Norid-Deen?
A. No, I don't.
Q. You don't?
MR SLOCUM: Beg the Court's indulgence. (Pause.)

Nothing further, Judge.
THE COURT: Redirect?
MR. SMITH: Nothing.

THE COURT: Thank you for your testimony, sir.

You

can step down. If there's no objection to bging excused,

you are free to leave or you're welcome to remain with us.

MR. SEMITH: Judge, can we approach?
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THE COURT: Sure.
(0ff-the~record discussion.)

THE COURT: Any further witnesses on behalf of the

4

defense? i

MR. SMITH: Nothing further, Your Honor. The
défense restg.

THE COURT: Okay. And any reply case on behalf of
the State? : f

MR. SLOCUM: None from the State, Your Honor.

THE COURT: Okay. that concludes the evidentiafy
record in thig case.

Madam Forelédy and ladies and gentlemen of the
jury, what we have left to-do ié the lawyers will make
their closing arguments to you, and éhe Court will give -
you the final charge on the 1éw in the case.

But, we're going to\wait and do thét after the
lunch break. And I'm going to give you -- I may have
given you a little longer lunch break yesterday, I can't
remember, and I'm going to do it again today. So we're
going to be in recess until 1:30. . So yoﬁ got two hours
to have lunch and tend to whatever other business yol may
need to tend to.

8o I ask that you promptly be back in your jury

room at 1:30. And then we'll proceed at that time with

,the closing arguments and the final charge on the law.

N

N
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-

\

Okay? Again, I femind you, don't discuss this case
amongst yourselves or anybody you come in contact with
over lunch break. Don't discuss anything about this case.
We'll see you/back at 1:30. Have’a good lunch.

(Jury exits courtroom at 11:34 A.M.)

* THE COURT: Okay.r Anything for the record before
we take our lunch break, from the State?

'MR. SLOCUM: Nothing from the State.

THE COURT: From the defense?

MR. SMITH: Your Honor, I'd just Iike to renew my
motion for directed verdict on the armed robbery as well
as for the kidﬁapping.

THE COURT: Okay.

MR. SMITH: For the same rea%ons stated previously
for the armed robbery.

THE COURT: Okay. Thank you very much. The motion
is denied. -~

All right. We'll be in recess until 1:30. As I
indicated to you at our sidebar we had a moment ago, we'll
provide you with a-draft of the final charge for you to
look at. We'll probably -- and the verdict form too.

If y'all want to hang around for just a little bit
before you take off for lunch, we can probably get you a

copy before you break for lunch. So if you'd just hang

around for a little bit, please.

~ 1
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MR. SLOCUM: Yeg, sir.
~MR. MOLONY: Yes, sir.
(Lunch break taken at 11:36 A.M. At 1:44 P.M., the

trial resumed:)

-

THE COURT: All right. Let's go back on the

record ~- oh, we're missing --
i . \
MR. GRIMES: We can do the preliminary stuff, Your

Honor. He's on the way in, but we can start.
{

THE COURT: Well, I don't mind waiting.

MR. GRIMES: That's all right. We talked about

stuff. ~ .
\
THE COURT: All right. The proposed charge, does-
the State have any objections, changes, amendments?

MR. SLOCUM: Yes, sir, Your Honor. Just to the --

" amendment to the charge of armed robbery. We actually

dealt with this here recently in this circuit about the
§rmed robbery. During the commission of attempted .,

robbery, one reasonably believes the item used to be a

deadly weapon, those words "reasonably believed" are not

"in the charges that we reviewed earlier.

And we would. just ask that that be amended to°
include the new language.
THE COURT: Okay. Let me look here.,

Solicitor, help me out a little bit more. What

specifically -- which page are we referring to?
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A MR. SLOCUM: On page, I believe it begins on page
10, the last paragraph -- '

THE COURT: Okay.

MR. SLOCUM: -- of the charges that ;ere provided
to us.

THE COURT: Right.

MR. SLOCUM: Finally, the State must prove beyond a
reasonable doubt that the Defendant was armed with a
deadly weapon ‘during the robbery. A‘deadly weapon 1is any
article, instrument, or substance which is likely to cause
death or Qreat bodily harm. Whether an instrument has
been used as a deadly weapon depends on the facts and
circums£ances of each case. The following are examﬁles of
instruménts which may be deadly weapons; pistol, shotgun,
rifle, dirk, dagger, knife, slingshot, metal knuckles,
razor, gasolinq, fire bomb, Molotov cocktail. A gun may
be a deadly weapon even if it's not operating. -

The Stétute 16-11-330 on armed robbery is aé
follows: A person who commits a robbery while armed witﬁ
a pistol, dirk, slingshot, metal kndckles, razor, or other
deadly weapon, or while alleging either by attions or
words he was armed while using a representation of a I
deadly weapon, or any object which a person pfesent during
the commissidn of a robbery reasonably believes to be a

deadly weapon --
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THE COURT: Do you want to just hand me what you're
reading?

MR. SLOCUM: Yes,'sir. It's 16-11-330 Section A.
The bottom of tLat‘page, Your Honor.

THE COURT: Okay. All right. 8o what --

MR. SLOCUM: The only thing we would like to
include is that the -- someone could reasonably believe
the objecﬁ being used is a deadly weapon.

THE COURT: I'm just trying to figure out how I
want to f£it it in. So just give me a moment, please.

MR. SLOCUM: Yes, sir.

THE COURT: What I will do, I will charge -- I will
ééy -- I'll just do that at ﬁhe very end of the proposed
charge. ) ,

I will charge: A person who commits robbery while
armed with a deadly weapon -- I will not define that
again -- or while alleging either by action or words he
was armed while using a representatibn of a deadly weapon,
or any object which a person present during the commission
of a robbery reasonably believed to be a deadly weapon,
period. - ’

Satisfactory?

MR. SLOéUM: It is, Your Honor. Thénk you.

THE COUﬁT: Okay. All right. Anything else from

the State as to charges?
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MR. SLOCUM: No, sir. Nothing from the State.

THE COURT: And the proposed verdict form is
satisfactory?

MR. SLOCUM: It is, Your Honor.

THE COURT: Now from the defense. Any changes to
the charge?

MR. SMITH: Nothing, Your Honor.

THE COURT: Okay. And the verdict form is ¢
satisfactory to the defense?

MR. SMITH: Yes, sir.

THE COURT: All-right.

Is the -- does the State intend to open on the law
and c}ose or cloge in full?

MR. SLOCUM: We would waive open;ng on the law.

~ THE COURT: Very good. Anything else wé need to

take up before we bring the jury out?

MR. SLéCUM: Nothing from the State, Your Honor.

MR. SMITH: Nothing frém the defense. \

THE COURT: Okay. All right. qhank you very

/

much.
Let's bring %he jury out, please.
THE BAILIFF: Okay.
(Jury enters courtroom at 1:50 P.M.) )
THE COURT:. Let the record reflect the jury is back
in.
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Madam Forelady and ladies and gentlemen of the
jury, we are now at the stage, as I had mentioned to you
before we broke for lunch, that the lawyers will give
their closing aréuments‘to you. And I will then, after
that is done, I will give you the charge on the law and
your final instructions.

So if you will pay very close attention. Givé your
undivided attention to the lawyers as Ehey'présent their
closgsing arguments. Okay? )

Mr. Smith?

MR. SMITH: Thank you, Your Honor. May it please

¢
)

the Court.
| -THE COURT: Yes,lsir.

MR. SMITH: Mr. Slocum, Mr. Molony.

Good afternoon, ladies and gentlemen of the jury.
Thank you for your service.

: We know that this is an. imposition on your time and
your lives and we truly value your service. It's
something to remember for the rest of your lives. .

We talked about -- before this all got started, we
kind of gave you an idea what was going to happen. We
told you you were going to hear all this evideﬁce and now
you've heard it. I talked about you having two different

bags, a bag of good stuff, a bag of bad stuff, stuff that

you didn't want to hear. The stuff that you don't
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congider important, you just throw it away.

Now you all paid good attention thelwhole time.
You've all remembered\fhingsJyou've heard. Some things
mean a lot to you. Some things don't.

What we're going to do now is -go through some
things you heard. We're going to review it.

The night this happened, John Upson was involved
with a benefit, a comedy show that was a benefit. He was
there ahead of time. ®He was helping set up. He was
involved with the setup of the show. He was seen at the
show, you heard, right up until the point of the start.
Okay. o

You also heard testimony that he was seen right
there when it ended. A lady who was sitting right up
front, she was sitting right up front, and she was
watching the show. _ She wasn't paying attention to Qhat's
going on behind her, beside her.

She Qas watching the show. She didn't see John
Upson during the show but when it was over, she got up and
she walked back and as she went back she saw John Upson.
What time was that? She says about 10:30, 10:45.

; What time did this robbery occur? Did you hear
that? Do you remember that?

He would have had to jumped into his car, sped back

downtown, parked, jumped out, ran upstairs, see his good
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A

friend and say, Oh, how are you doing? Are you okay? I
notice you've been crying. I'm going to comfort you.

Are thosgse the actions of a man who just arm robbed

a Captain D's?’ A man who the State is trying to say goes

—~

"in with a bandana over.his mouth, a hoody on, gloves on,

rushes in there, rushes out, and then he's cool as a
cucumber? That doesn't make sense. - That doesn't make
sense.

Why does this man leave the show 1f he's so
invested ip it? He's there before, he's there after.
He's there at the affer—show; the show where his childhood
friends are attending, his childhood friends are putting
on. The State's asking you to believe that he's going to

leave there. ‘ .

-

I got an idea. Why don't we go and rob the Captain

D's? That's cool. I'd much rather do that than watch

this show. It doesn't make any sense.

You heard good‘evidence. You hegrd good testimony
from witnesses putting him there. Okay. That's
important for yéu to consider.

What else did you hear about? Well, you heard
about phone records. -

And all of this stuff has been admitted. You're

going to get to take this all back with you.into the jury

room. And you can flip through anything that you want.
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' ’

bandana over his face and hoody on.
v

There's a lot here. There are pages and pages of small

typed phone records, cell tower records, maps, all this

stuff that's been printed out for you, all this stuff:
What does it show? What is the State hoping to

show'from this? I know what it doesn't show. It doesn't

show that John Upson was at, Captain D's robbing the place.

It doesn't show that. It can't show through any of this
phone stuff that John Upson was at Captain D's.

This doesn't help you one bit in making your

decision. 1It's for you to consider. You can spend your
time. I encourage you, if you want to look into it, look
into it. There's ébod information in there.

But ultimately what you're not going to find in
there, you're npt going ;o find anything that tells you
that John Upson’Qas at Captain D's at the time of the
robbery. It's not there. Okay.

We're goihg to play\a little game. Okay? You're
going to like this. What(}'m showing you is a picture of
a bunch of people's noses and eyes. Okay. These are
people that you'all have seen. These are people that you
would kgow and recognize them. I’These aré pictures that -
show maybe about what was shé@n to Jameshia when she got
put in the freezer by the guy with the mask, with a'

o

I'm going to ask you guys who some of these people
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-

are because-you know who they are. You'veﬁséen them. You
didn't see them for just a split second a few days ago.
You didn't see them for a few minutes a few dafs ago.
These are people you've seen repetitively for a long time,
for years. Let me see if you know these people.“ Don't
answer me out 1oua. Okay. I want you to look at them.\ I

want you to think. Let's start with this one. Let's

start with this onf€.

I want y'all to look at it. Get a good look.
Think in your mind who you might think that is. ZEf you
need any more time to look at it, let me know. 1I'll give

yvou more time.
|
™~

This one right here. Okay. Are you guys ready
for the great reveal? See how many of you got this right.

Brad Pitt. You guys have seen him before; right? It's

-just an ,exercise to get you guys to know what she saw.

What are we expecting her to do? The State is trying to
-- they're resting their entire case on this. Okay.
They're resting their whole case on that (indicating).

You heard from the invegtigators. You heard
Investigator Royster tell you that there are no éther
suspects in this case. And you heard Investigator Miano
talk About how he thinks that the guy named Ishmael Norid-

-

Deen was a sugpect in this case.

You heard about photo lineups. But did you hear
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about a photo lineup of John Upson? No, you didn't. Yoﬁ
didn't hear about a photo lineup of John‘Upson because
none was ever  done. None was ever done. They didn't show
his picture to anybody. They took what Jameshia Alston
found on Facebook, said, all right, we got our guy.
That's good epough for us. Let's go to court with it.
They didn't investigate. I mean, they -- they had
an opportunity to look for video footage. They checked at
Captain D's. Their system was out. DIsn't it convenient
tHét the guy that they were interrogating at the last
minute on Monday morniﬁg is a manager at Captain D's who

they thought might be involved with this? 1Isn't it

‘convenient that there's no video footage? That the hard

drive wasn't functioning properly? It just seems a little:
c0nvenient.

What about the camera af Staples? You heard from
Scott that he thought they had come up from behind
Staples. Well, there, sitting perched like an eagle on
the back corner of Staples, right up to -- right up to the
back corner of Captain D's we see this. Do you see
that? A big old thing sticking right up there in the back
corner looking right at the back door of Captain D's. Did
anybody even ask about that? Thexﬁdidn't e%en go talk to
Staples about that.

Round two. Round two.
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Let's qo another one. Let's try the big one.
Okay. It may be a little more difficult. Take a good
look. Enoughltime? Who do you think that is? It's
Jay-Z. Got Jay-Z on there. Okay. h

Let's talk about what Scott Hall said. Scott Hall
was there. * He was in a bé&\position. He-had a gun put
to the back of his head. He sees these guys. Right? He
sees them wearing théir 5andana§ over their faces, hoodies
over their headsl >They order him to the front. They put
him down, augun'to his head. What does he say about

4

those guys? He doesgn't get a real good look. He can't \
identify thém. But what éan he tell you? He can tell you
how tall they Qere\ That was about thé best description
we éot of anybo%y was out of Scott Hall. Black male, two
black males, oné about five-eleven, one taller than that.
Do you remember how tail Scott Hall was? He wasn't

that tall. He's not five-eleven. Five-eleven. Taller
than that. ’ ~

Now; do you remember, I asked Detective Roystér:
Ho& tall is Jphn Upson? John Upson's not very tall. He's
five-seven. And we're talking about the difference
between me and Michael Jordan. If Michael Jordan's in
here, you're going to be able to say, that'é Michael

Jordan. That's Andy Smith. That's a big difference

there. 1It's a big difference. And what's more than the
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four or five inches. What's more than that. -

When people who are a certain height -- how do you
judge people's heights? You look at somebody and sa& he's
six-two, she's five-three. They don't do that. A lot of
times what they do is they say, hey, the guy's taller than
me. That guy's shorter than me. Scott Hall, John Upson,
about the same H;ight.

Why would he say that? Why would he say that this
guy's five-eleven and the other guys over five-eleven, six
foot or more if it's &ohn Upson? Well, the answervto that
is because it wasn't John Upéoﬁ: He wasn't there. He's
downtown at Fhe benefit, spending the evening with his
friends and his(family.

We'll go to round three with the pictures. Who
should we do? How about we do this one. This big one
right here.

All right. Do you have in your mind who you think
it ig? Let me show you. Michael Jordan. It's hard to
tell from those little, that little view of him; isn't
it?

Now, we've got Jameshia Alston. She's scared. I
feel bad for .Jameshia Alston. She'é/counting down her
money, just like she does every night. . It's every other
night for her. She's counting down her till, closing up,

getting ready to go home, enjoy Thanksgiving break and
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somebody rushes in the door with a gun.

And she sees the gun and she is freaked out.  She
told you that she was afraid that she was going to die.
When someone's afraid that they're going to aie and they
see somebody running around the store, are they gazing
into somebody's eyes? Are they staring at theiF face?
Guess what? The guy who's she's saying is John Upson
isn't the guy with the gun. —

Two guys coming in and one's got a gun, who ére you
watching? The éuy with the gun. You don't care so much
about the other guy. You're concerned about the guy with
the gun. The other g&y's got a mask over his face and a
hoody on, marches you to a freezer, pﬁts yod in the
freezer, closes the door. (And this freezer doesn't have a
window on it. Sﬁe's in a windowless freezer, telling you

what a man who has his face covered and hoody on, telling

. you who that is.

Now she doesn't know John Upson. She wasn't
raised with John Upson. She's never spent a day with
John Upson's family. She doesn't know him.

She knows him as a customer from two days prior.
She doesn't know me as a customer. She knows John Upson
from two days prior as a customer. | )

The people who are up here in this stand -~ Janet

Williams, Vernon Wright, Serena Walker -~ they know John
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Upson. And guess what? When they're with John Upson, he
didn't have his face covered. He didn't have a hoody on.
That's easy for them to say, yeah, I'm with John Upson, a
guy‘I(knbw, a guy who's not trying to hide himself.

And what did they tell you about Johp? bid they
tell you that he was acting nervoug? That he was
fidgety? Did they tell you that he was sweaty, acting
weird? No. Remember? They all said he was being John
Upson. He was being gregarious. He was trying to comfort
me. He was making me laugh. He was walking with me
across the street. We were going to go spend some time at
the after-party together. Thét's'the John Upson they

saw. They didn't see a guy who had just robbed Captain

, -

D's. Okay. /

I don't know that we're going to do .all of these.

I know you want to. Let's do this one. This bottom big
one here. Take a good look. Think in your mind who it
might be. Ready? Here goes. '

' Barry White. Barry White. If I was given a

description of a guy who robbed me that night and that guy

happened to be John Upson, that's an easy thing to say. I

want you éo remember. You listened to all of this sStuff.
The State brought this case against John Upson.\

They decided when was enough investigation.. Did they

investigate this enough? We're ready to come to court.
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‘We're ready to present it to the jury.

But there's some stuff that's missing, isn't
there? Okay. You got stuff that's missing. What
happened to Devin Johnson? You heard this guy's name a
lot during the trial. |

Devin Johnson never sat up there. Why didn't he
sit up here? Devin Johnson's‘name,is on one of the
indictments. He's a victim. He's a victim. He's an
important witness. The State didn't get him up here.

They chose to go forward with this case. They chose what
'eviden;e to present.

And remember who's buraen this is. Who has the
burden here? Remember the scales at the beginning? We
talked about the\scéles. Johh Upson, it's all in his
favor when we start. The State is the one who has to tip
the scales. Not just so they're even. They got to tip

I

them all in the other direction.

I3

R You have to be convinced beyond a reasonable
doubt. The State decides, hey, what evidence can we
present to the jury to convince them beyond a reasonable
doubt? Do we need to gather more evidence? Do we have
enough? They decideé they had enough, and they didn't
need to investigate this any more.

They didn't need to call all these wiFnesses.

'They didn't call Devin Johnson. They didn't call William
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Keels. They didn't call Cassandra Ellis. They didn't
call these 'people, these people who were mentioned in the
story. You don't know anything about these people. And

the reason you ﬁon't"know anything about them is because

the State didn't present that evidence to you.

But you deserve to hear all of the evidence. Is
it too much to ask a panel of 12 people to make a decision :
on somebody's life to decide whether to\take away i
somebod?}s liberty with just some of the information?

Just a little bit? ’You deserve it all. Okay. You
deserve it all. b

And, remember, it's not John Upson's job to defend
himself. It's the government's job to prove to you
beyond a reasonable doubt thét he's guilty. And they
decide, how they're going.to do it.

Remember what they didn't give you. We don'p have
any videos. You don't have any photo lineups. We're
missing witnesses. -

Now, remember, when you éo back into this room ’
you're going to be asked to discuss the case. . You're
going to be asked to render a verdict. And I'll tell you
what a verdict means. A verdict means to speak the truth.
Remember, we talked about this at the beginning; speak the
truth.

The truth of the ve;dict, a jury's verdict has to

=
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be your truth. It has to be your truth. And your

truth. And your truth. It has to be every individual's
p bl

truth. We don't have a decision from a jury until we

have a unanimoug decision from all 12 members of the

)

jury. All 12 of you have to agree.

And guess what? There may be differences of

opinion. You may -- some may be stronger in favor of
guilty. Some may be firmly convinced the State didn't
prove guilt. Because, remember, we don't have to prove
him innocent. You just have to be convinced beyond a
reasonable doubt by the étate that he's guilty. The

other side is, they -- did they meet that burden. Not
that he's innocent, bec;use they didn't meet that burden.
Some of you guys are éoing to be convinced of that.

It's not your job to bull? each other. It's not
you; job to strong arm each other, to beat each other to
fall into line. We got to get back out there and get a
verdict. You don't have to do that. It's okay for
people to have different opinions. If you all have the
same/ppinion, you got a verdict. Okay. If you don't all
have the same opinion, you don't have a verdict. Keep ~
that in mind. It's got to be your decision.

Now when you go back there and vote, I want you to
pay attention to how you dorit. You're going to discuss

things. And you're going to be asked to vote and when it
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comes time to vote you're going to have to commit to

14

something, one way or another.’ Commitment's a big thing.

You got to ask yourself you how do you feel. What does my
body do when it's time to step across the line for guilty

or step across the line for not guilty?

/

When you're asked if you are firmly con&inced
beyond a reasonable(doubt that the/State has proven him
guilty, if you find yourself leaning back in your chair,
folding your arms, taking a deep breath before you cast

your vote, guess what that is? That's reasonable doubt.

That hesitation that you have to act, that shows

something.  That shows you that you're not firmly
convinced. Some people have -- respond different ways.
I raise my eyebrows. I do it all the time. All in

favor of guilty, raise eyebrows, lean back, take a deep
breath. That's reasonable doubt right‘there. Pay
attention to those feelings. Okay. They inform you what
you really believe.\ | : |

We really do appreciate your time. ‘A\iot of
people get up here and they ask you, they ask you to come
back with something. They ask you to find sgsomebody
guilty. They ask you to find somebody not guilty.

I think it's disingenuous. I'm going to ask you to
vote what you're firmly convinced of. I'm'going to ask

you -- or not, convinced of, as it may be. If you're not
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convinced, if you're not convinced that the State has

‘proved him guilty beyond a reasonable doubt, that's easy;

that's not guilty.

If you're not convinced, if you have questions, if
you have doubts; that's easy. ; _

I'm going to ask you to vote your truth.  To
return a true verdict, not é bullied verdict, net a
strong-arm verdict; your truth. So that when you come
back‘out here and you tell the Court either, "Sorry, we

¢

can't gcome up with a verdict," or "This is our verdict, "

_that whatever you say reflects what you truly believe. I

know you will.

I appreciate your time. Thank you.

THE COURT: Thank you, Mr. Smith. Solicitor?~

Mﬁ. SLOCUM: Thank you, Your Honor. May it please
the Court.

THE COURT: Certainly.

MR. SLOCUM: Mr. Gibbons. Mr. Smith.

Ladies and geﬁtlemén, good afternoon.

I want to address a few things that Mr. Smith just
told vyou. I told you in my opening that he's a fine

attorney and it's his job to advocate for Mr. Upson. He's

~done & great job of doing that.

But what he's done is ask you to look over here;

look at what's going on down here; check out this camera;
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or what about this fellow; whét about what's going on over
here. He doesn't want you to look at what has actually
been showﬁ ta you -and what actually happened that night.
He doesn't want you to look at the truth from that night.

He said to you about your job. It's not yoﬁr job
to punish someone. It's not your job to punish someone,
to take away their liberty. 1It's not your job to reward
someone e}ther. You took an oath and that's why we chose
yoﬁ; to be fair and impartiai and to be the finders of the
fact. That is it. That is all we want you to do today.

Mr. Smith wants you to think there's no way John
Upson could have been involved because he was downtown the
engire time aﬁ this comedy show. But all three ﬁeople
that got up there that testified for the Defendant gave
you timesg of 10:45: 11 o'cloék, just before midnight. One
didn't even know the time, didn't ﬁnow when the show
started or when the show ended. No one could give you a
concrete time. )

But cell phone records do. And I ask you to look
at those. Mr. Smith said if you want to look at them,
please look at them. Théy're in evidence. Check them
out. See for yourself. B

Mr. Smith‘wants vou to think there's séme
conspigagy,,some reason they didn't check the camera. He

said that law enforcement didn't check the camera. The
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reason we interviewed this person, the reason law
enforcement did this has nothing to do with John Upson.
Nothing to do with John Upson and what happened on

November 27th, 2013. Nothing at - all.

2

B The date this all happened, November 27th, 2013,

wasg when\two people went into that Captain D's and robbed,
with a gun, Captain D's. Forced Jameshia Alston and Scott
Hall into a cooler and left. One of those persons was

Mr. Upson, the Defendant in this case. ‘

' However, this whole/story really starts on November
25th, 2013, two days before that. Ms. Alston was
.working. She said that the Deféﬁdant came 1n that night,

on the 25th, ordered a large Sprite and took a picture of

William Keels who was a co-worker with her that night on

the 25th.
The detaiys, ladies and gentlemen. She remembers
the details. If you're going to make up something, make

up a whopper of a story. But she doesn't. She\tells you
exactly what happened because that's what happened. She's
not making it up. A large Sprite and took a picture of
William keels. Aﬁd we'll get to William Keels a little
more in a minute. .

But on November 27th, those two pedple come in 'the

back door in all black with a hood on and bandanas up here

(indicating). She makes eye contact with that person in
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the back with her. She sees the gun. "The gun -- the
gunman goes up to the front, puts it to the back of Scott
Hall's head. She doesn't see that. She's in the back
with John Ubson by herself. And she sgees those eyes.
The same eyes that she saw the two nights before that
ordering a Sprite, took a picture of William Keels. She
says she remembered it because of his lazy evye. Shé ‘
didn't make that up. She told you that because that's
what happened. vy

This area we were just talking about in the back
with Jameshia: She was there. Right here. She said she
was at this desk when it happened. They'd come in that
back door. She' is with Upson by herself, no one else.

She's "'not ~-- the gun's gone. She's not
concentrating on the gun. 8She said when she saw his eyes
she knew him, but she didn't know a name. So she didn't
tell law enforcementla name. If you're going to make it
up, let's give him a name and go with it that nigﬂt. She
didn't because she wasn't sure. She just knew that she
knew him. - )

And so what's she do? éhe\thinks back, all right,
two days earlier William Keels, the picture. So she goes
to William Keels' Facebook page. She didn't know the .

guy.I She just remembered him two‘days before. And what

does she see? John Upson. And she stops. She stoﬁs
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looking because -- what'd she say -- "I almost jumped out

of my chair.” 3 , -

She knew. She sat up there and told you. She
knew. No doubt in her mind that's who it was. She had
the_time back then. She's not making this up.

.

Mr. Hall, Scott Hall, who was working with
Ms. Alston that night; has a gun, a black gun, pistol --
she told you it was black, Ms. Alston told you it was
black -- put to the back of his heaa and he cou}d tell it
was real by how cold it was. He's forced up front.
Forced on his hands '‘and knees with the gun still to the
back of his head. Says, "The.gﬁnmgn grabbed the bag."
Showed you the bag he grabbed off of this little rack they
goﬁ there where they iné the food. . Grabbed a bag, éaid,
"Put the money in th; bag; I don't want thé change."l
- Ladies and gentlemen, we have empty cash registers
and change. This corroborates his story. He's not
makiﬁg it up. He couldn't give you a great description.
He had a few seconds. He éold.you that, "I had a few
geconds, that's all I could see." —

I imagine with a gun to your head and a few
seconds,7IJm surprise@ énfthing.at all was remembered. I
submit to you that what he's telling. you happened

happened. He's not making it up. If he were going to

make it up, let's,get a name. . Let's go looking for
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everybody. As a matter of fact who will make it up, let's
get a second name. Let's make it up for a second name, a
second suspect, the gunman. Law enforcement didn't, she
didn't, Scott didn't, because they didn't .know.

But Jameshia knew. She knew.

And when/she saw him, when she saw this portion of
his eyes she knew (snaps fingers). Now she told you that
when this all happened she was afraid. She felt like ghe
was going to die. She was back there held against her
will, She told you she did not feel free to leave.

Scott told you he did not feel free to leave He had a
gun to his head. She's scared te death. Upson takeg her
and pute her in the freezer.

And then when the gunman comes back with Scott and
the other fellow, Mr. Johnsom who we'll talk about just a .
little bit more, puts them all in the freezer. Upson
helps with that. They had just taken the money out of the
safe, out of the registers, those drawers.

You heard Jameshia talk about it. She counts it
down every night she works and puts the money in the
safe. We got an empty safe. We've got money gone. We've
got, "Give me the money, don't give me the change." '

Well, the change is still there. We don't know how
much money because they don't know. Law enforcement

didn't know. They didn't make up a number, some arbitrary
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number. Money was taken.

"Give me the money, i don't want the change," and
then they throw them in the freezer.

After all of/that happens, Jameshia tells you she
talks to law enforcement. Scott talks to law enforcement.

Jameshia says she knows the guy, "Saw him in here two days

earlier but I don't know his name." She didn't give law
enforcement his name because gshe didn't know.

But when she got home, she“s going through
Facebook, pictures of William Keels, the game guy'that she
saw John Upson taﬁe a piqture of two days before. She

) \

sees this picture and about jumped out of her chair.

So what's she do? She got those two pictures, sent

them to Detggtive Roys%er. There's John Upson. That's
the Defendant. She didn't make up a name. It wasn't
until after she saw hié picture, "This is him." She sat
up there on the stand, "This is him.® No doubt. She
knew. /

/

That's all you need. That's all the law requires
for a verdict of guilty.

That is direct evidence. That's what she saw.

It's what she felt.

Circumstantial evidence with Scott. Snatching the
bag, "Give me the money. Leave the change." Well, empty
cash register and change. You put it together. It's just
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what I askedlyou to do in opening. Please use your common
gsense. You can put things together. The law makes no
distinction bétween direct evidence and circumstantial
evidence. You only need one. You only need direct -- you
only -need what Jameshia told us during this trial. That's
all you need.

‘But look at everything. Look at all of it.

The next day, the 28th, after Detective Royster
told you he wentlto John Upson's house looking for him, he

wasn't there. The Defendant calls him on the phone.

Calls him from 803-646-6125. You'll see it here in just a

4

minute. Talks to Detective Royster, tells him he's got a
warrant for him. John Upson said, "I was downtown at the
comedy show, check my phone. I was down there the whole

time. Check my pﬁone."

‘Weil, Detective Royster did just that. Here's the
phone call I was telling you about. Detective Royster‘
told you his number was 803-270-1759. Qou can check all
of this on your own _.in the cell records. I urge you to
please look at these.

| Calls him on the 28th, 5:02. Detective Royster
calls him right back at this 646-6125. Calls from the
same phone, the exact same number. We'll get into the
Defendant's cell phone records now.

And I'm going to show you what happened here. I
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want you to look when you go back there as well. You can
see on the'27£h,’2013, these are phone calls that the
Defendant makes to this Ishmael—Norid—Deen, the fellow
that you'vé heard his name. The funny thing about. it
here, the name Ishmael Norid-Deen, Williams Keeis and
Devin Johnson that Detective Royster told you about, and

Devin' Johnson was one of the fellows on the inside of/ the

store, the one that wasg there with Scott Hall in the
{

. front, Scott Hall said took the money, is they're all tied

into John Upson. " That's the common denéminator in all of

this.

-~

But you look here, 8:12, Ishmael NoridTDéen calls
John Upson.  8:17, John Upson makes a phone céll. Someone
calls up. Defendant called. Defendant called. Norid-
Deen. Norid-Deen. 8:12, 8:17, 8:18, 9:02, 9:05, 9:07,
9:27. All while he's at the show, watching the show
supposedly.( He ain't watching the show. He's on his
phone. We're not saying he's net downtown because the map
will show you: he's downtoWn at this time. His phone is
pinging off towers that are downtown. We're not arguing
that. w'The State is not arguing that.

But you loqk‘here. At 9:37, a pﬂone call was made
to Captain‘D's from the Defendant's cell phone. Two

/

minutes later, oops, let's star 67 before we call Captain

~

D's.
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Desra Fraser, she didn't get into it much but she

"said, brought it up about the Defendant dialing star 67 to

~i)lock" his call right before hé called Captaiﬁ D's. We all
know what star 67 is. What do we.have here at 9:47? A
call to William Keels. He's back in the picture. John
Upson went up there to see him on Monday, took a pictu}e
of him. That's how Jameshia knew him, through William
Keels. He calls William Keelé right before thé armed
robbery happens, but at 9:48 he makes one lasF call to ’
Captain D's through star 67 and then silence. Not a
peep.

.The armed robbery happened, Jameshia told you,
about 10:15 she said. At 11:01, the police check the
records, this_ 864 number, calis the Defendant's cell phone
at 11:01. Pinging off tower 920, Right down here.
There's downtown. Heré's tower 920. At 11:01. Please
look at this. Please look at those records.

He wasn't downtown. The cell phone's pinging

downtown all before that. We're not denying that. 11:01,
{

he wasn't downtown. Let's take a look at what's in
between downtown and where this phone pings. Captain
D's.

Now Mr. Upson got to be the most unlucky man in the
planet to just have called Captain D's three times before

it's robbed and the person he was seeing two days before,
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before it's robbed. 1It's got be the worst luck ever.

Ladies and gentlemen, Mr. Upson went in that night
with another fellow, We don't know. We didn't make it
up. She didn't make it up. That was Jameshia against her
will. Put her in the freezer. Was there when the other
gunman had a gun to‘the back of Scott Hall'sg heaa, took
money out of that safe and they left.

Now you'll see phone célls that are made after the
armed robbery. These are two days later. Please look at
them. You heard Detective Royster testify- about the
numbers to Aiken Center of the Arts. And you can see it
in there. It's in the records.‘ |

He calls Captain D's again at 11:29, two days after
at 9;30 A-M. However he leaves é'number out. You can see
that on the records, a nu@ber is missing. Then he gets it
;ight, he calls Captain D's without'star 67. And then
calls the Aiken Center of the Arts, star 67, the same
place where the comédy show waé, the same exact place.

Now, what are the odds of all of thaé? This has
just got to be bad luck; right? The worst day ever. The
worst day ever. /

Ladies and gentlemen, circumstantiaily this all
adds up. Common sense will tell you. Jameshia told'yoﬁ
direct. Her story has not changed since day one. She has

not wavered one iota from the start of all of this.
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Please look at these. Look at what we've showed
you, what the. State has presented to you.

Now, ‘the State is alleging that John Upson along
with another committed armed robbefy and two counts of
kidnapping. ‘

Ana I want to addréss something\really quick about
Devin Johnson. He was a third individual there that
night. He was the one that was also put in the freezer.
However you heard Detective Royster talk gbout hgw they
wanted to uncover every stone, ﬁétective Miano uncovered
every stone, and they did their due diligence. They
thought he might be involved in connection to Norid-Deen.
So they went and checked on him. They did their job,
exactly what they wanted to do.

I submit that if they hadn't done it it would be
brought up as well but it doesn't matter because it's all
smoke and mirrors. It has nothing to do with John Upson
and what he did that night. |

The armed robbery was the Defendant, John Upson,
along with the another. We don't know the other, but we
know that he used a gun and that they took personal
property of another person, another individual at Captain
D's. That money did not belong to them when they went in
there. They took it by force or intimidation. By force

with a gun to the back of Scott Hall's head. And that
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they used a deadly weapon, a pistol or what appeared to be
a deadly weapon. Scott told you he felt the coldness of
the steel. He kﬁew it was real. Jaﬁeshia saw him holding
it up against the back of his head. She thought~it wag
real.

That's all armed robbery is. Like I told you in
opening. Robbing somebody with a gun. Kidﬁapping,~
knowingly, unlawfully seizing of confining only for a
moment another person without athority éf law.

Kidnapping can happen (snaps fingers) liké that.\

"Can I leaye? No, stay right here." She was “
afraid for her life. She was put in the freezer. ' She
told you that. Scott told you that. They did not feel

free to leave. Kidnapping. That's all it takes (snasz

fingers) just that.

Now here in South Carolina and on these two things,

armeqfrobbery and kidnapping, the Judge is going - 'to direct

you on the law. As I told you in opening, whatever he

says, please go with it.

The hand of one, hand oﬁ all means that two people
acting together for the common plan or intent. Here we
have John Upson and an unknéwn individual entered the
Captain D's with a gun‘with the intent of robbihg it.

Now, during’this crime he helped. He held

Jameshia in the pack. He helpéd put them in the freezer.
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He assisted. He aided. He abetted in ‘the crime. So he
is just as guilty as the person with the gun. It doesn't
matter who aétually’had the gun, all are guilty. The hand
of one is the hand of all. \ ‘

Ladies and gentlemen, I told you in opening that I

want you to use your common sense to weigh the

" believability-.and credibility of the witnesses.'\ I ask

you that when you go'back Fhere to ao just that.

Jameshia, 18 years old, about to graduate high
school. What reasog does she have to lie, to making this
up? If she was going to lie, let's blow it up. Let's
blow it out of the water. Let's pick the other guy and go
after him, but she didn't. She told law enforcement that
night she d}dn't know who it wasg but she had seen him
before two days earlier. She recognized hiéwiazy eye she

saw that picture and (snaps fingers) about jumped out of

her chair. The story hasn't changed since November 27th,

)

2013.
Please look at the phone records. Look at the
maps. You can put it all together. Please useryour
common sense.
I thank you for your time and your service. And I
think that once you get back there, see all of this, the
only verdict reasonable, and the only verd;ct which you

will be firmly convinced for armed robbery and two counts
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of kidnapping is that M}. John Upson i1s guilty.
Thank you.
THE COURT: Thank you, Solicitor.
Madam Forelady, ladies and gentlemen of the jhry,

I'm going to take about a five-minute break before we
. . . -

start the final charge on the law by the Court, give ,
i
everybody a chance to kind of catch their breath. So just

retire back to your jury room-and We'll bring you out

~

shortly.

Again, don't start your deliberations. Don't

discuss this case among yourselves.

(Jury exits courtroom at 2:39 P.M.)
~.
THE COURT: One matter on the record. Jameshia's
7 l

4

* last name is not spelled correctly on the indictment.

Would you -- it's missing the S on Alston.

MR. SLOéUM: Does it have an 8 or it doesn't have
an 8?

THE COURT: It does not have an S.

MR.-SLOCUM:  We would move to amend it, Judge. \

THE COURT: If you have an? objections to_letting
the solicitor just pen through it and leaving it in?

X MR. SMITH: None, Your Honor.
THE COURT: We'll take about a five-minute break.
MR. SLOCUM: Thank you,,Your Honor.

(Break taken at 2:39 P.M. At 2:52 P.M., the trial
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resumed:) T

THE COURT: All right. Bring the jury out,

bplease.
(Jury enters courtroom‘at 2:52 P.M.)
. JUDGE'S CHARGE TO THE JURY
THE COURT: Let the record reflect the jury's back
in.

Madam Forelady and ladies and gentlemen of the
jury, I now will charge you on fhé law applicable to this
case. And you must consider the charge as a whole and
not focus on some portions to the exclusi?n of other.
portions. |

The indictments charge‘thé Defendant with armed
robbery, kidnapping of Jameshia Alston, and kidnapping‘of
Scott Hall.

And, again, I remind you, the fact that the

,Defendant was arrested, charged and indicted in this case

is not evidence in this case and cannot be considered by
you‘as evidence of guilt in this case, nor does it create
any presumption or inference of guilt.

These documents, as I told you at the outset of
this case, are éimply the formal written instruments which
contain the charges made against the Defendant. Thesge

are the formal documents by which this case is brought

into this court.
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The indictments in this case allege several
different offenses against!the Defendant. The charges
are: In Indictment 2014-GS—02—74,‘armed ropbery;
\I;dictmént 2014-GS-02-79, Fidnapping of Jameshia Alston;
and Indictment 2014-GS-02-80, kidnapping of|Scot; Hall.

Each indictment charges a separate and distinct
offenséi You must decide each indictment separately on
the evidence and the law applicable té it, uninfluenced by
your decision as to any other indictment.

The Defendant may be convicted or acquitted on“any
or all of the offenses charged. You'll be asked to write
a separate verdict of guilty or not-guilty fof each
indictment. o

Now, Madam Forelady and ladies and gentleméh of the
jury, I remind you that during this trial you énd I have
had certain duties to pexform. As the Trial }udge,.it
'has been my respo;sibilitydto preside over the trial of
this case and I also have the-duty to-rule or have had the
duty to rule on the admissibility of the evidence offered
‘during this trial. -

You are to consider only the competent evidence
before you. If there was any testimony ordered stricken
from the record in this case during this trial, then you
must disregard that testimony. You are to consider only

the testimony which has been presented from the witness
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stand, any exhibité which have been nlade a part gf the
record, in this case, an@'any stipulations of counsel.

I have the additional dﬁtz/to chargé you'the law
applicable to this case. As the Presiding Judge,XI'm‘tﬁe
sole judge of the law of this case. And it's your duty
as jurors to(accept ana apply Ehe law as I ngw state it to
you.

As I told you at the outset, if you already pave an
idea as to what the law is or what the law ought to be and
it aoes not agree with what I now tell you the law is, you
must abandon that idea beqause you are sworn to acéept the
law and apply 'the law exactly as I étate it to you.

In every case tried in this court before a jury,
the jury becomes the sole and exclusive judge of the facts
in the casé. A Trial Judge cannot intimate, state,
comment on, or make any statement to a trial jury about
the facts in the case.

Since you, the jury, are the sole judge of the
facts in this case, you are not to infer from what I have
said during the progress of this trial, in ruling upon
admissibility of evidence gr otherwise, or anything tha; I
say now during the course of this instruction to you that
I have any opinion about the facts in this case.

I do not have an opinion. The law does not allow

me to have an opinion about the facts in this case. This
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is a matter solely for you, the jury, to determine.

As jurors it is your duty to determine the effect,
value, weight, and truth of the evidence presented during
this trial.

. The Defendant has pled not guilty to the three
indictments. And Eﬁat plea of not guilty puts the burden
on the State to prove the Defendant guilty. A person

charged with committing a criminal offense in South

Carolina is never required to prove himself or herself

innocent.

. I charge you‘that it is an important rule of the
law that a Defendant in a criminal trial, no matter wha%
the seriousness éf the charge may be, will always be
presumed to be innocent of the .crime for which the
indictment was issued unless guilt has-been proven by
evidence satisfying you of that guilt beyond a reasonable
doubt. | ,

This presumption of innocence does not end when you
begin. your deliberations but it accompanies the Defendant

throughout the trial unless you reach a verdict of guilt

based on evidence satisfying you of that guilt beyond a

Ireasonable doubt.

‘Thé presumption of innocence is like a robe of
righteousness placed upon the shoulders of the Defendant

which remains with the Defeqdant unless it has been
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B ;

stripped from the Défendant by evidence satisfying you of
the Defendant's guilt beyond a reasonable doubt.

Now, Madam Forelady and ladies and gentlemen of
this jury, the presumption of innocence is not mere legal
theory. ;t is\hot just a legal phrase. it is_a
substantial right to which every defendant is entitled
unless you, the jury, ‘are satisfied from the evidence of
the Defendant's guilt beyoﬁd a reasonéble doubt.

Once again, the State has the burden of proving the

A

Defendant guilty beyond a reasonable doubt as to each

indictment.

Some of you may have served as jurors in civil
cases where you were told that it is only necessary to
prove that a fact is morévlikely true than not true such
as by the greater weight or p;eﬁonderance of the evidence.
In cgiminal cages the State's proof must be more powerful
than that“ It must Se beyond a‘reasonable doubt.  Proof
beyond a reasonable doubt'is proof that leaves you firmly
convinced of the Defendant's guilt.

There are véry few things in this world that we
know with absolute certainty. And in criminal cases the
law does not require proof that overcomes every bossible
doubt. If, based on your consgsideration -of the ewvidence,
you are firmly eonvinced that the Defendant is guilty of

the crime charged, you must find the Defendant guilty.
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1

If, on the other hand, you think that therxe is a
real possibility that the Defendant is not guilty, you
must give the Defendant the benefit of the doubt and éind
him not guilty.

Necessarily, you must determine the credibility of
the witnesses who have testified in this case.
Cfedibility gsimply means believability.

It becomes your duty as 5urors to anélyze -~ ét

“

bécomes your duty as jurors to analyze and to evaluate the
evidence and determine which evidence convinces you of it;
truth. In determining the believability of witnesses who
have éest;fied in this case you may believe one witness
over several witneséeé, or several w;thesses over one
witness. You may believe a pért\of the~testimony of a
witness and reject the remaining part of the teétimony of
that same wiﬁngss. You may believe the testimony of a
witness in its entiréty or reject the testimony 5f a
witness in its entirety. ) }

You may consider whether any witness has exhibited
toyou any interest, bias, prejudice, or other motive in
this case. You may also consider the appearance and
manner of a witness while on the witness stand.

An issue in this case 1is tﬁé identification of the

Defendant as the person who committed the crimes charged.

The State has the burden of proving identity beyond a

APP'X 244





10
11
12
13
14
1‘5
16
17
18

19
20
21
22
23
24

25

245

reasonable doubt. You must be satisfied beyond a
reasonable doubt of the accuracy of the identification of
the Defendant before you may convict the Defendant. |

Identification testimony is an expression of belief
or impression by a witness. You must determine the
accuracy‘of the identification of the Defendant. You
must consider the believability of eachlidentification
witness in the same way as any other witness.

You may consider whether the witness had an
adequate opportunity to observe the offender at the time
of the offense. This will be affected by things like how
long or short of time was available, how far or close the
witness Qas, the lighting conditions, whether the witness
had a chance to see or know thebberson in the ﬁast.

onde again, I instrgct yéu, the burden of proof on
the State extends to every element of the crime charged.
And this specifically includes the burden of proving
beyond a reasonable doubt the identity of the Defendant as
the person who committed the crimes.

If after examiping the testimony you have a
reasonable doubt as to the accuracy of the identification,
you must find the Defendant not guilty. .

Now, Madam Forelady and ladies and g;ntlemen of the
jury, I instruct you and emphasize that the fact that the

Defendant did not testify is not a factor to be considered
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by you in any way in your deliberation and in your
consideration on the question of the guilt or the
innocence of the Defendant. It musﬁ nét be considered by
you in any manner whatsoever.

A defendant has the consgtitutional right to remain
gilent. And the assertion of this right must not be
considered by you in your deliberations. I repeat, under
your oath you are to graw no conclusion whatsoever from
the fact that the Defendant in this case did not testify.

The fact that this Defendant did not testify should
not even be discussed in the jury room. The burden of
proof, as|I have stated to you, is on the State. The
Defendant is not reguired to prove his innocence. The
burden of proof remains on the State to prove guilt beyond
a reasonable doubt.

Now, Madam Forelady and ladies and gentlemen of the
jury, as already stated, the Defendant is charged with
geveral crimes. One 1is armed robbery. That is found in
Section 16-11-330, Code of Laws of South Carolina.

In order to prove this offense, th; State must
first prove beyond a reasonable doubt that the Defendant
took personal property or money from t@e person or
presence of another person. Property is in the presence
of a person if it is within the person's reach,

inspection, observation, or control so that the person
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N

could, if not overcome with violence or prevented by fear,
keep possession of the property.

The State must also prove beyond a reasonable doubt
that the Defendant carried the property away intending to
permanently deprive the owner of the property and to keep
the property for the Defendant's own use. The slightest
removal of the property or the complete possession of the
property; even for an instant,lby the Defendant is
sufficient to show a taking and carrying away of the
property. The taking and carrying away of the property
must have been done with violence or by putting the owner
of the property in fear of violence.

Finally, the State must prove beyond a reasonable
doubt that the Defendant was armed with a deadly weapon
during the robbery. A deadly weapon is any article,
instrument, or substance Which is likely to cause death or
great bodily harm. Whether an instrument has been used
ag a deadly weapon depends on the facts and circumstances
of each case.

And thé law provides examples of instruments which
may be considered deadly weapons. And I'm going to give
you all of those various examples that the law gives. A
pistol, shotgun, rifle; a dirk, a dagger, a knife, a
slingshot, metal knuckles, a razor, gasoline, fire bomb,

or Molotov cocktail, and lighter fluid.
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A gun may be a deadly weapon even if it is not
operating.

I would further charge you concerning the offensg
of armed robbery, a person who commits robbery while armed
with a deadly weapon or while alleging either by actions
or words he was arﬁed while using a representation of a

deadly weapon or any object which a person present during

"the commission of the robbery reasonably believed to be a

déadly weapon.

Madam Forelady, ladies and gentlemen of the jury,
the other offenses that the Defendant is charged with is
two counts of kidnapping. That's found in Section
16=3-910, Code of Laws of South Carolina. The Defendant
is charged Qith kidpapping.’ The State must prove beyond a
reasonabie doubt that the Defendant knowingly and
unlawfully seized, confined, inveigled, decoyed,
kidnapped, abaucted, or carried away another person
without authority of law.

To do a thing unlawfully is to do it willfully
against the law.

Knowingly means with knowledge, consciously, not
accidentally.

Seize means to take hold of suddenly or forcibly.

Confine means to limit, restrict, or enclose within

bounds, imprison, or shut or keep in.
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Inveigle'means to lure, entice, or lead astray by
false representations, promises, or other deceitful
means. )

Decoy means to lure bx\or as if by decoy. A decoy
is something tb entice a person into a trap.

Kidnap is to remove a person against his will by
unlawful force or by fraud. |

Abduct means to carry off secretly or by force for
aﬁ illegal pu?pose.

Carry away means to remove.

The State does not have ,to prove that fhe Defendant,
did all of these things. Instead, if you finﬁ beyond a
reasonable doubt that the Defendant did any of ghege
things, you may find the Defendant guilty of kidnapping.

Something doﬂé without authority of law is
sometﬁing which the law does not sanction, permit, allow,
condone, or provide justification for. . N

The kidnapping does not have to be for any personal
or monetary gain, for any illegal purpose, but may be for
any reason whatsoever. “

Now, Madam Forelady, ladies and\gentlemep of the
jury, if a crime is committed by two or more people who
are acting together in committing a crime, the act is
one -- the act of one is the act of all. A person who

joins with another to commit an unlawful act is criminally
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responsible for everything done by the other person which
happens as a probable or natural consequence of the acts
done iﬁ carrying oﬁé the common planland purposé.

Just to give you én example. Two people can be
guilty of killing another person when only one of the two

had a gun, there was only one bullet, and only one of the

‘two fired a shot that caused the death. If two or more

people are together, écting together, assisting egch other
in committing the offense, ghe act of one is the acé of
all, or as it sometimes is said, the hand of one is the
hand of all.

Prior knowledge that a crime is going to be
comﬁitted without more is not sufficient to make a person
guilty of that ?rime. @ere knowledge‘that another person
is going to commit a crimef even if the Defendant is
present when the crime is committed, is not sufficdient to
éonvict the Defendant as a-principal.

) Guilt as a principal is shown by actual or
constructive presence at the scene as a result of a prior
arrangement. i |

There%ore, finding of a prior arranged plan or
common scheme is neceségry for a finding of guilt as a
principal. The\State must prove beyond a reasonable doubt
with competent evidence the theory of the hand of one 1is

the hand of all.
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