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STATEMENT OF ISSUES ON APPEAL 

1 DID THE CIRCUIT COURT CORRECTLY HOLD THAT PLAYING TEXAS 
HOLD'EM IN A PRIVATE RESIDENCE DOES NOT, BY ITSELF, 
TRANSFORM THAT RESIDENCE INTO A "HOUSE USED AS A PLACE OF 
GAMING?" 

2 DID THE CIRCUIT COURT CORRECTLY HOLD THAT THE TERM 
"HOUSE USED AS A PLACE OF GAMING" IS UNCONSTITUTIONALLY 
VAGUE? 

1 



STATEMENT OF THE CASE 

On Apnl 12, 2006, Robert L Chllnento, Scott RIchards, MIchael WIlhamson, 

Jeremy Brestel, and John T WIlhs (collectively, "Respondents") were charged wIth 

playmg a game of cards m a house used as a place of gammg, m vIOlatIOn of S C Code 

Ann § 16-19-40 At the time of theIr arrests, Respondents were playmg "Texas 

Hold'em" at the home of Nathan Stallmgs Respondents pleaded not gUIlty and the case 

was tned before MunICIpal Court Judge J Lawrence Duffy, Jr on February 13, 2009 

Judge Duffy Issued an order on February 19, 2009, findmg that Texas Hold'em IS 

predommantly a game of SkIll, R p 19, but statmg that he was "compelled" to convIct 

Respondents m hght of the absence of a "clear gUIdehne from the LegIslature or from the 

maJonty of thIS Supreme Court" as to whether South Carohna courts should follow the 

"dommant factor" test m determmmg whether an activIty IS gammg R p 20 

Respondents appealed to the CIrCUIt Court See S C Code Ann § 14-25-95 

(Supp 2009) (authonzmg appeal to CIrCUIt court from mUnIcIpal court convIctIOn) That 

court conducted a heanng on August 4, 2009 Thereafter, on October 1, 2009, the court 

reversed Respondents' convIctIOns The court (l) concluded that the South Carolma 

Supreme Court would adopt the dommant factor test to determme whether an activIty 

could be consIdered "gammg," R pp 7-10, (2) affirmed the findmg of the mUnIcIpal 

court that Texas Hold'em IS predommantly a game of skill, R p 10, (3) held that because 

Texas Hold'em IS not "gammg" under the dommant factor test, Stallmgs' resIdence could 

not have been a "house used as a place of gammg" withm the meanmg of § 16-19-40, R 

p 11, and (4) reversed Respondents' convIctIOns, R pp 10-11 AlternatIVely, the court 

concluded that the statute was unconstitutIOnally vague and overbroad R pp 13-15 

The State timely noted an appeal 
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STATEMENT OF FACTS 

In Its Statement of Facts, the State repeatedly Ignores the factual findmgs of the 

Mumcipal Court and mischaractenzes the eVIdence presented at tnal Respondents 

therefore set out theIr own statement of the relevant facts 

A Facts Regardmg Respondents' Conduct 

On Apnl 12, 2006, approxImately seventeen mdividuals, mcludmg Respondents, 

gathered at the home of Nathan Stalhngs to play Texas Hold'em, a game WIth cards 1 

The "buy-m"2 for the game was between $500 and $2000, the "blmds,,3 were 25¢ and 

50¢, and the average pot SIze was between $500 and $1000 R P 157, lmes 9-13, p 

4 162, lme 10 - p 163, lme 1 The players came together once or tWIce a week to play 

1 The ClfCUlt court opmlOn explams how Texas Hold'em IS played R pp 1-2 
2 A "buy-m" IS the ImtIaI purchase of ChIPS by the mdividual players 
3 The "bhnds" are reqUlred bets posted by the two players to the left of the dealer button 
The "small bhnd" (whIch IS posted by the player to the left of the dealer button) IS equal 
to half of the mmimum bet (25¢ m thIS case) and the bIg blmd (WhICh IS posted by the 
player to the left of the person sIttmg m the small blmd) IS equal to the mimmum bet (50¢ 
m thIS case) 
4 The State claims that "Stallings testIfied that at anyone time, the amount on the table 
could be more than $200" Br of Appellant at 4 ThIS IS a gross mIsstatement of 
Stalhngs' testimony, whIch actually was as follows 

Q What was the average pot[?] 

A It's hard to gIve an average because there's a forced bet, whIch 
IS a blmd [a]nd no one has to call after that So It could have 
been 75 cents up to anywhere from 20 to 30 bucks 

Q That'd be a maXImum for a hand? 

A Probably I mean, If you had 10 people at a table, you have $200 
If everybody went all m, you could wm 200 bucks 

Q But dId everybody ever go all m on 10 people? 

A No [O]ur average pot was between 5 and $10 

3 



Texas Hold'em R p 161, lme 17 - P 162, hne 3 Stalhngs testIfied wIthout 

contradictlOn that the meetmgs at hIS resIdence were not open to the general pubhc R p 

177, hnes 6-21 WhIle mformatlOn about the games was avmlable on a socIal networkmg 

webSIte called "meetup com,"s one had to be a member of the networkmg group, or be 

mVIted by a member, to attend the games R p 175, hne 25 - p 177, hne 21 

Stallmgs made no profit from the playmg of the game R p 157, hnes 6-8 ("Q 

DId you make any money runnmg thIs poker game? A No") The mumcipal court found 

as a fact that Stalhngs merely "took a rake out of the pot to cover food and drmk 

provIded" R P 19, see R p 157, hne 16 - p 158, hne 9 Often, these "rakes" were 

msufficient to cover the actual cost of food and beverage consumed by the players, m 

whIch case one of the players contnbuted or Stallmgs pmd out of hIS own pocket R p 

158, hnes 6-9 6 

R P 162, hne 11 - P 163, hne 1 
5 "Meetup com" IS 

an onhne socIal networkmg portal that facIhtates offlme group meetmgs m 
vanous locahtles around the world Meetup allows members to find and Jom 
groups umfied by a common mterest, such as pohtIcs, books, games, mOVIes, 
health, pets, careers or hobbles Users enter theIr ZIP code (or theIr CIty 
outsIde the Umted States) and the tOpIC they want to meet about, and the 
websIte helps them arrange a place and tIme to meet 

http lien wikipedia org/wIkI/Meetup com (last VISIted Feb 22,2010) 
6 Ignonng the factual findmgs of the mumcipal court, the State quotes arrestmg officer 
Justm Hembree, who claImed that Stallmgs told hIm "that he would make $2 from each 
hand" R p 91, hnes 6-7 Officer Hembree's testImony on thIS pomt was thoroughly 
dIscredIted by other tnal testImony R p 195, hne 18 - p 196, hne 12 (Respondent 
Jeremy Brestel, testIfymg that a $2-per-hand rake m a 25-50 cent game "would eat up all 
the cash on the table" m a very short penod of tIme), R p 240, hnes 12-22 (expert 
WItness MIchael Sexton, statmg the same), see also R p 138, hne 10 - P 140, hne 1 
(Officer Hembree acknowledgmg that hIS affidaVIt m support of the arrest warrant does 
not mentlOn the alleged $2-per-hand rake) 
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The State makes repeated and mflammatory attempts to charactenze StallIngs' 

home as a "casmo-lIke facIlIty" Br of Appellant at 7, Id at 11 ("large-scale casmo 

gamblmg," "a vIrtual casmo"), Id at 24 ("lIttle dIfferent than a casmo"), Id at 36 

("essentIally operatmg as a casmo") These assertIOns are ludIcrous m lIght of the 

eVIdence presented at tnal 7 State's ExhIbIt 1 IS a VIdeo taken on the mght of 

Respondents' arrest The VIdeo shows a total of approxImately 15 people seated at two 

makeshIft poker tables (at 0048, one can see the ragged edges of a hole made for a 

beverage contamer) See R p 160, lme 23 - P 161, lme 4 (descnbmg one table as "a 

plastIc table bought from Costco" to WhICh had been affixed "a pIece of cardboard and a 

pIece of plywood cut mto a cIrcle WIth some fabnc on It so the cards wouldn't slIde") 

7 TestImony at the prelImmary heanng lIkeWIse demonstrates that Stallmgs' pnvate 
reSIdence bore no resemblance to a casmo 

Mr PhIllIPS You SaId that thIS house was set up m a casmo style Have 
you ever been m a casmo? 

Cpl Hembree Yes SIr 

Mr PhIllIPS Were there any slot machmes m thIS house? 

Cpl Hembree No SIr 

Mr PhIllIPS Were there any blackjack tables? 

Cpl Hembree I wouldn't know a black Jack table If I was sIttmg m front 
of It 

Mr PhIllIPS Have you ever seen a roulette wheel? 

Cpl Hembree Yes I have 

Mr PhIllIPS Was there one there? 

Cpl Hembree No SIr 

Mr PhIllIps Was there a craps table? 

Cpl Hembree I'm not sure what that looks lIke 

R p 334, lme 19 - p 335, lme 12 
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Seatmg at both tables consIsted of a motley assortment of foldmg chans, desk chaIrs, 

reclmers, and couches There were no house odds, no house dealer, and door charge or 

surcharge to play 

B Facts Regardmg Whether Texas Hold'em Is A Game Of Skdl 

Respondents presented testlmony from two expert wItnesses regardmg the role of 

skIll m Texas Hold'em The first expert was MIchael T Sexton, who has been playmg 

Texas Hold'em professIOnally smce 1977 R P 205, hnes 16-19 Mr Sexton has won 

numerous major Texas Hold'em tournaments, mcludmg the European Poker 

ChampIOnshIp and the World Senes of Poker Tournament of ChampIOns R p 210, hne 

19 - p 211, lme 4 He wrItes artIcles commentmg on poker hands, mstructs at semmars 

and "boot camps," and has wrItten a best-sellmg book about Texas Hold'em R p 209, 

lme 9 - P 210, lme 6 

Sexton Identlfied ten separate skIlls that are cntlcal to wmmng at Texas 

Hold'em 8 

1 Puttmg a Player On Hand To put a player "on haIld" IS to deduce that 
player's hole cards, "probably the top skIll" m Texas Hold'em R p 217, 
hnes 1-4 A skIlled player wIll observe other players' "bettmg actIOn, and 
theIr style of play, then body laIlguage, et cetera" R p 217, hnes 14-16 

2 Bettmg behaVIOr As Sexton explamed, bettmg strategIcally IS an 
Important skIll "you have purpose every tlme you're bettmg" R p 219, 
hnes 12-13 For example, a player may mduce all opponent to call by 
makmg a smaller bet, or may push another player to fold by makmg a 
larger bet R p 219, hnes 13-18 Bettmg changes the dynamICS of the 
gaIfle R p 228, lInes 16-17 "[T]he more skIlled players understand the 

8 The State claIms that Sexton "admItted that a completely unskIlled player could beat an 
accomplIshed player, dependmg upon the cards dealt" Br of Appellant at 5 That IS not 
what Sexton SaId Sexton's actual testlmony was that a nOVIce mIght preVaIl m a smgle 
hand, or pOSSIbly a smgle game, but that the odds were "a mIllIon to one" agamst a 
nOVIce conSIstently beatmg a skIlled player R p 242, lInes 18-19 
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power of bettmg, when to bet, when not to bet, and It gIves them an edge" 
R p 228, hnes 18-20 

3 Math Knowledge A skllied player of Texas Hold'em wIll employ a basIc 
knowledge of probablhtles and anthmetlc to estimate whether an 
"mvestment" m the pot (1 e , a bet) WIll provIde a worthwhlle return R p 
219, hne 25 - p 224, hne 8 Sexton explamed thIS pnnclple usmg a 
hypothetlcal hand m WhICh the player calculates hIS odds of wmnmg at 4 5 
to 1 If the player wIll receIve a return on hIS or her money of greater than 
4 5 to 1, he should call, If not, he should fold and save hIS money for 
another hand 

4 Foldmg "[V]ery sImply m poker, money saved IS money earned" R p 
224, hnes 13-14 In many sltuatlOns, the "best play possIble" IS to fold, 
hmltmg losses and conservmg funds for later rounds R p 224, hne 15 

5 Bluffing A player who bluffs successfully wlll wm the hand wIthout 
havmg the best cards R p 225, hnes 3-4 Havmg the skill to bluff, and 
the courage to do It, are key skills R p 226, hne 17 - p 227, hne 1 

6 Changmg Gears As Sexton explamed, predIctable players are losmg 
players R p 229, hnes 19-23 ("You don't want to be a predIctable poker 
player because m truth the more skllied players WIll Just pIck you off 
hke a hon looks at a hmpmg gazelle") Thus, the ablhty to change one's 
style of play "and camouflag[ e] the strength of your hand WIll 
defimtely make you a better poker player" R p 229, hnes 16-19 

7 Pat1ence and d1sc1plme The ablhty to Walt out a run of bad cards IS a 
hallmark of expenenced players "[T]he bIggest mIstake that amateur 
players make IS they play too many hands, and they call then money off 
too much" R p 232, hnes 12-14 Better players wlll Walt for better cards 
rather than trymg to "force the actlOn" R p 232, Ime 20 

8 Self-control In any game of Texas Hold'em, the hkehhood IS that a 
player IS gomg to lose a large pot When thIS happens, as It does to even 
the most expenenced player, the ablhty to mamtam one's composure and 
contmue to play strategIcally IS an Important skill R p 232, hne 25 - p 
233, hne 20 

9 Playmg Pos1tlOn Durmg a game of Texas Hold'em the bhnds move 
around the table, meamng that each player wlll at some pomt be the 
"butt[on]," the last player m the round ofbettmg for that hand R p 235, 
hnes 11-16 A skllied player wlll capItahze on the opportumty to observe 
the behavlOr of those who bet before hIm and respond accordmgly R p 
235, lme 17 - P 237, lme 3 (explammg how players can take strategIc 
advantage of theIr playmg posItion) 
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10 Contmumg Study One becomes a better poker player the same way one 
becomes a better golfer or chess player through practIce and study R p 
237, lmes 22-24 ("[I]n truth poker IS not lIke/unlIke anythmg else m the 
world Those that prepare to wm do better than those who don't ") 

Respondents also presented the testImony of Robert Hannum, Ph D , an expert m 

statIstIcs and probabIhty related to gammg R p 259, lmes 18-20 Dr Hannum testIfied 

about two studIes he conducted that evaluated the Impact of strategy m Texas Hold'em 

The first study determmed what the outcome would be If a player who employed strategy 

played agamst one who dId not The player employmg strategy prevaIled 97 percent of 

the tIme R p 260, hnes 21-25 Another study, whIch pItted "bots" (computer programs 

capable of playmg Texas Hold'em) of varymg skIll levels agamst each other, "showed 

that the hIghly skIlled players convmcmgly defeat the players WIth httle to no skIll" R 

P 261, lmes 7-14 Based on these studIes, Dr Hannum concluded "[t]hat skIll IS a 

predommant factor" m Texas Hold'em R p 262, lmes 11-12 

Dr Hannum also recounted a study that compared top Texas Hold'em players to 

top golfers The data demonstrated that "the skIll dIfferences among poker players [are] 

SImIlar to the skIll dIfferences among top profeSSIOnal golfers," 1 e , future success could 

be predIcted by past performance R p 263, lme 19 - P 265, lme 1 NecessarIly, then, 

skIll was predommant m both actIvItIes R p 265, lmes 5-7 ("[S]kIll needs to be a 

dommant enough factor m order to be able to predIct future success from past fimshes ") 

Another study revealed that out of 103 mIlhon hands of Texas Hold'em, 76 percent were 

resolved by all but one player foldmg before the showdown, and the best hand won only 

half of the remammg 24 percent R p 270, hnes 6-24 Thus, the skIll of the wInnmg 

player was the determmmg factor m 88 percent of those 103 mIllIon hands R p 271, 

hnes 3-7 
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Dr Hannum explIcItly dlstmgUIshed the greater skIll mvolved m Texas Hold'em 

as opposed to tYPIcal casmo games 

The major dIfference between - maybe I'll call It card room poker, 
Texas Hold'em as opposed to say games lIke Canbbean Stud Poker, Let It 
RIde Poker, those table games that are more or less along the lInes of a 
black-Jack type m the sense that I'm descnbmg now [Texas Hold'em] IS 
a game where you are playmg agamst the other players Other games such 
as blackjack, the Canbbean Stud, the Let It Ride, roulette, slots, you're 
playmg agamst the house There's a fixed advantage on those games, and 
you're up agamst them 

In card room poker, you're playmg agamst the other players, and If 
you're a better player, If you're more skIlled, then you can wm at card 
room poker 

R P 267, hne 19 - p 268, lme 9 9 

The State neIther objected to thIS testImony nor presented any eVIdence of ItS own 

to prove that Texas Hold'em IS predommantly a game of chance rather than skIll 

9 The State Ignores all of the above eVIdence from Dr Hannum, reducmg hIS testImony to 
the elementary truth that as between players of absolutely equal skill, the WInner WIll be 
determmed by the luck of the draw Of course, as the State acknowledged, such 
condItIons do not eXIst outSIde ofa computer lab R p 275, hnes 6-14 The same IS true 
of other games of skIll, such as golf-It IS never the case that two players of exactly the 
same SkIll face each other 
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SUMMARY OF ARGUMENT 

Texas Hold'em IS an enormously popular pastIme for mIllIons of Amencans 

Texas Hold'em and other forms of poker have been played throughout thIS country's 

hIStOry by presIdents, generals, and Supreme Court Justlces Texas Hold'em tournaments 

are broadcast to huge televlSlon audIences, books on game strategy abound, and hands 

are analyzed m the same way as hands ofbndge 

What IS true of the country as a whole IS true m South Carolma, where every day 

ordmary, law-abIdmg cItlzens gather to playa game mvolvmg strategy, psychology, and 

mathematlcs In late 2009, CatholIc pnest Andrew Trapp outplayed 9,999 others to wm 

$100,000 and a chance to play for $1 mIllIon agamst poker great Damel Negreanu See 

Seanna Adcox, "SC Pnest Wms $100,000 for Church m Poker Game," AssocIated Press 

(Dec 22, 2009) The ultlmate WInner of the tournament, retIred NYPD officer MIke 

KosowskI, was a first responder on 9/11 See "9/11 Hero Wms $1,000,000 for Beatmg 

Negreanu," www bluffeurope com (Dec 21, 2009) Officer KosowskI donated part of 

hIS wInnmgs to the FamIlIes of Freedom 9/11 ScholarshIp Fund, another part of the 

money wIll pay for hIS daughter's weddmg See zd For hIS part, Father Trapp hoped that 

hIS partIcIpatIOn m the tournament would, m addItIOn to addmg to the church's bUIldmg 

fund, "demystlfy" the pnesthood by "show[ mg] the world that pnests are human bemgs 

lIke everyone of us" Adcox, supra 

ThIS case IS about the nght of the CItIzens of thIS state to play Texas Hold'em m 

theIr own homes, free of the fear that a SWAT team WIll suddenly burst mto the 

resIdence to arrest the players ThIS case IS not about casmos, or profeSSIOnal gamblmg, 

or any of the other specters the State raises m ItS bnef The nght to play Texas Hold'em 
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at home IS overwhelmmgly supported by South CarolImans, as shown by a recent onlIne 

poll by the Charleston Post and Courzer, m WhICh 86 percent of those votmg belIeved 

that a home poker game should be legal See http / /www postandcouner com/polls/2008/ 

apr/poker.-J)oll (last vlSlted Feb 22, 2010) What IS all the more perplexmg about thIS 

prosecutIOn IS that Respondents' conduct IS no dIfferent m pnnciple from the conduct of 

the players m a small-stakes bndge game, WhICh the State beheves IS legal R p 46, hne 

6-p 47, lme 5 

The State charged Respondents wIth a cnmmal offense for playmg a small-stakes 

game of Texas Hold'em m a pnvate resIdence Accordmg to the State, Respondents were 

gUIlty of playmg cards m a "house used as a place of gammg" m vIOlatIOn of S C Code 

Ann § 16-19-40 Smce Texas Hold'em IS mdisputably a "game WIth cards," 

Respondents' gUIlt or mnocence turns on whether Stallmgs' resIdence was a "house used 

as a place of gammg" on the mght of Respondents' arrests 10 The statute does not define 

thIS term, nor has thIS Court explamed ItS meamng 

In ordmary usage, the synonymous terms "gammg" and "gamblmg" refer to 

games of chance, not to games of skill ThIS defimtIOn IS confirmed by the plam 

language of § 16-19-40 and by the South Carohna ConstltutIOn Accordmgly, a findmg 

that a pnvate resIdence IS a "house used as a place of gammg" reqUIres proof that a game 

of chance was bemg played therem-l e , that there was gammg gomg on Smce the only 

10 The State repeatedly mentIOns that Stalhngs pleaded gUIlty to keepmg a house of 
gammg, as though thIS fact were somehow relevant to the legal questIOns before thIS 
Court It IS not Moreover, Stallmgs testlfied that he pleaded gUIlty m exchange for the 
droppmg of charges agamst hIS fiancee, who had recently been admItted to medIcal 
school R p 188, hnes 5-11 
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game bemg played m StallIngs' resIdence on the mght of Apnl 12, 2006 was Texas 

Hold'em, the questIOn becomes whether Texas Hold'em IS a game of skIll or a game of 

chance For the purposes of decIdmg that questIOn, thIS Court should--consistent wIth ItS 

own prevIOus deCIsIOns and the well-reasoned VIews of VIrtually every other Umted 

States JunsdictIOn-adopt the "dommant factor" test 

Employmg that test, the mumcipal court has already determmed, as a questIOn of 

fact and based on the overwhelmmg eVIdence, that Texas Hold'em IS predommantly a 

game of skIll The CIrcmt court has affirmed that findmg as bemg supported by the 

eVIdence The State's belated attempt to challenge thIS conclUSIOn IS waived, and many 

event IS WIthout ment Because Texas Hold' em IS predommantly a game of skIll, It IS not 

"gammg," and therefore StallIngs' home could not have been a "house used as a place of 

gammg" 

As an alternatIve to theIr argument that Texas Hold'em IS not gammg, 

Respondents mamtam that the record contams no eVIdence that Stallmgs' resIdence bore 

any recogmzed hallmark of a "place of gammg" If Texas Hold'em IS gammg (whIch 

Respondents deny), thIS Court must IdentIfy some other way for prosecutors and tnal 

Judges to dIstmgmsh a pnvate resIdence-where gammg IS allowed under the statute-

from a publIc "house used as a place of gammg ,,11 The two-element structure of § 16-

19-40 demands that the determmatIOn of whether a resIdence IS a "house used as a place 

of gammg" be made WIthout reference to the speCIfic actIVIty bemg carned on mSIde 

Just as a tavern IS a tavern regardless of whether anyone ever plays a game WIth cards at 

11 The statute does not prohIbIt playmg games WIth cards or dIce m a pnvate reSIdence, 
nor does It prohIbIt bettmg on such games See Infra 
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the bar, whether a pnvate resIdence has become a "house used as a place of gammg" 

must be determmed mdependently of the tum of the card The record here, however, 

contams no such other eVIdence Stallmgs charged no entry fee, took no profit, and dId 

not allow the publIc at large to enter hIS resIdence 

A proper constructIOn of § 16-19-40 allows the CItIzens of South Carolma to play 

cards and other games m theIr homes but absolutely prohIbIts publIc gammg, as the 

LegIslature clearly mtended In the absence of the common-sense lImItmg constructIOn 

offered by Respondents, § 16-19-40 IS vague and overbroad, encouragmg arbItrary and 

dIscnmmatory enforcement and thereby vIOlatmg the Due Process Clause 

The rulmg of the CIrCUIt court should be affirmed 
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ARGUMENT 

I S C CODE ANN § 16-19-40 DOES NOT REACH RESPONDENTS' 
CONDUCT BECAUSE NATHAN STALLINGS' RESIDENCE WAS NOT "A 
HOUSE USED AS A PLACE OF GAMING" 

ThIS case turns on a questIOn of statutory constructIOn what IS the meamng of the 

tenn "house used as a place of gammg" as It appears m S C Code Ann § 16-19-40? In 

answenng thIS questIOn, the "pnmary functIOn" of the court "IS to ascertam the mtent of 

the legIslature" Whltner v State, 328 SCI, 6, 492 S E 2d 777, 779 (1997) To the 

extent the statute IS clear and unambIguous, It should be applIed accordmg to ItS tenns 

See Flrst South Sav Bank Inc v Gold Coast Assocs Inc, 301 S C 158, 160, 390 

S E 2d 486, 487 (Ct App 1990) AddItIonally, "when a statute IS penal m nature, It must 

be construed stnctly agamst the State and m favor of the defendant" State v Blackmon, 

304 S C 270, 273, 403 S E 2d 660, 662 (1991) ThIS Court recogmzed that the rule of 

stnct constructIOn of penal statutes applIes to § 16-19-40 m Darlmgton Theatres v 

Coker, 190 S C 282,2 S E 2d 782, 786 (1939) 

A The plam statutory language does not prohIbit card playmg m a 
private residence 

S C Code Ann § 16-19-40 provIdes 

If any person shall play at any tavern, Inn, store for the retaIlmg of 
spmtuous hquors or m any house used as a place of gammg, bam, kItchen, 
stable or other outhouse, street, hIghway, open wood, race field or open 
place at (a) any game WIth cards or dIce, (b) any gammg table, commonly 
called A, B, C, or E, 0, or any gammg table known or dIstmgmshed by 
any other letters or by any figures, (c) any roley-poley table, (d) rouge et 
nOlr, (e) any faro bank: (f) any other table or bank of the same or the lIke 
kmd under any denommatIOn whatsoever or (g) any machme or deVIce 
lIcensed pursuant to SectIOn 12-21-2720 and used for gamblmg purposes, 
except the games of bIlhards, bowls, backgammon, chess, draughts, or 
WhISt when there IS no bettmg on any such game of bIlhards, bowls, 
backgammon, chess, draughts, or WhISt or shall bet on the SIdes or hands 
of such as do game, upon bemg convIcted thereof, before any magIstrate, 
shall be Impnsoned for a penod of not over thIrty days or fined not over 
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one hundred dollars, and every person so keepmg such tavern, mn, retaIl 
store, publIc place, or house used as a place for gammg or such other 
house shall, upon bemg convIcted thereof, upon mdictment, be Impnsoned 
for a penod not exceedmg twelve months and forfeIt a sum not exceedmg 
two thousand dollars, for each and every offense 12 

There IS no dIspute that convIctIOn under the statute reqUires proof beyond a reasonable 

doubt of two elements that the defendant (1) engaged m a lIsted actIvIty, (2) m a lIsted 

place 13 See State v Laney, 38 S C L (4 Rich) 193 (1850) ("Every playmg of cards IS 

not prohIbIted by [§ 16-19-40], It IS only cnmmal when done at partIcular places, the 

place, therefore, must be alleged, because that enters mto the defimtIOn of the offense ") 

The actIvIty relevant here IS playmg at "any game WIth cards" except WhISt,14 

WhIst IS subject to prohIbItIon only when the partIcIpants bet on the game Engagmg m a 

lIsted actIvIty IS not by Itself Illegal, there IS no per se prohIbItIon on playmg blackjack or 

roulette, for example These games are Illegal only when conducted m one of the 

enumerated locatIOns hotels and motels ("any mn") , busmesses that sell alcohol 

("any tavern [or] store for the retaIlIng of spmtuous lIquors"), "any house used as a 

place of gammg", bmldmgs assocIated wIth a resIdence ("any bam, kitchen, stable or 

other outhouse"), 15 and "any street, hIghway, open wood, race field or open place" 

12 The statutory language has eXIsted wIthout matenal change smce 1816, although It has 
been codIfied at vanous locatIOns m the South Carolma Code For the sake of sImplIcIty, 
Respondents wIll refer to the post-1816 statutory language as § 16-19-40, regardless of ItS 
actual codIficatIOn at any gIven tIme 
13 AlternatIvely, one may be convIcted of bemg the keeper of a place where the 
prohIbIted actIvIty IS bemg carned out or ofbettmg on a game when not a player NeIther 
of these prOVISIOns IS at Issue here 
14 WhIst IS a card game that IS a precursor to bndge www 
dIctIOnary reference com/browselwhist 
15 In the early 19th century, when § 16-19-40 was enacted, the "kitchen" was not a part of 
the reSIdence but rather was a separate, detached structure See "PlantatIOn KItchens," 
aVaIlable at www hushpuppynatIOn com/plantatIOn-kitchensl (last VIsIted Feb 22,2010), 
"KItchen," avazlable at http lien wikipedIa org/wIkI/KItchen (last VIsIted Feb 22, 2010) 
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The plam language of the statute therefore establIshes the followmg 

• WIth the exceptIOn of WhISt, one can never play "any game wIth cards," many 
hotel, busmess that sells alcohol, "house of gammg," resIdential outbmldmg, or 
open place, 

• A game wIth cards (other than WhISt) m one of these locatIOns IS Illegal 
regardless of whether the players bet on the game, 

• One may play WhISt m a hotel, busmess that sells alcohol, "house of gammg," 
resIdential outbmldmg, or open place so long as the players do not bet on the 
game, 

• The statute Imposes no prohIbItIOn on playmg any game of cards m a pnvate 
resIdence, even if the players bet on the game 

In hght of the State's arguments, certam aspects of the statutory language bear 

further dISCUSSIOn 

1 By zts terms § 16-19-40 does not apply to reszdences 

The State contends "that § 16-19-40 may be apphed to all gammg occurnng m 

resIdences or dwellmg houses" Br of Appellant at 20 ThIS argument IS contrary to the 

plam language of § 16-19-40, WhICh nowhere mentIOns "reSIdences or dwelhng houses" 

The cases rehed on by the State to prove that playmg cards at home IS Illegal do not 

actually support thIS claim The State first contends that m State v Faulkener, 13 S C L 

(12 McCord) 438 (1823), "thIS Court recogmzed that § 16-19-40 may be apphed to all 

gammg occurnng m reSIdences or dwellIng houses" Br of Appellant at 20 Faulkener 

holds nothmg of the sort, as even a cursory readmg of the case estabhshes Defendant 

Faulkener challenged hIS conVIctIOn under § 16-19-40 on the baSIS that hIS partIcular 

10catIOn-a disttliery-"was not such an out house as was contemplated by the act 

("In the south, the kitchen was often relegated to an outhouse, separate from the # 

manSIOn, [because] the kItchen was operated by slaves, and theIr workmg place had to be 
separated from the hvmg area of the masters by the SOCIal standards of the time ") 
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agamst gammg" Faulkener, 13 S C L 438 The Court rejected thIS argument In so 

domg, the Court noted that as ongmally enacted m 1802, the statute prohIbIted playmg 

"any game" at "any tavern, mn, store for the retaIlmg of any spmtuous hquors, or many 

other pubhc house, or m any street, hIgh way, or m any open wood, race field, or open 

place" Id (mternal quotatIon marks omItted) Because the hstmg of certam places 

"necessanly exclude [ d] all others from the operatIOn of the act," the prohIbItIon was 

bemg defeated by playmg m vanous outbmldmgs Id Therefore, m 1816 the LegIslature 

added the words "any house used as a place of gammg, or m any bam, kItchen, stable or 

other out-house" Id (mternal quotatIOn marks omItted) Based on thIS legIslatIve 

hIStory, the Court concluded that the statute prohIbIted the playmg of games many 

reSIdential outbmldmg regardless of type, mcludmg a dIstIllery Faulkener thus 

estabhshes that § 16-19-40 apphes to reSIdentIal outbmldmgs but not the resldence 

ltself-exactly the OppOSIte of the propOSItIon for WhICh the State CItes It 

NeIther does State v Brzce, 4 S C L (2 Brev) 66 (1806) support the State's 

argument Defendant Bnce challenged the suffiCIency of an mdlctment under the 1802 

verSIOn of the statute Brzce thus tells us nothmg about the meamng of "house used as a 

place of gammg" or "outhouse" because those terms were not then part of the statutory 

language AddItIonally, the maJonty Issued no opmIOn The only legal analYSIS IS found 

m JustIce Brevard's dIssent, and under hIS analYSIS, Respondents are mnocent Notmg 

that the statute was dIrected toward "keepers of taverns, &c ," JustIce Brevard concluded 

that "[t]he legIslature could not mtend, that for a casual game bemg played m a man's 

house, he should forfeIt the penalty" Brzce,4 S C L 66 (Brevard, J , dissentmg) 
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In short, It IS plam from the statutory language and applIcable decIsIOns of thIS 

Court that § 16-19-40 does not mclude a pnvate resIdence withm the lIst of places where 

card playmg IS prohIbIted ThIS VIew IS remforced by CIty of GreenvIlle V Kemmls, 58 

S C 427, 36 S E 727 (1900) There, KemmiS appealed hIS convIctIOn for vIOlatmg a 

mumcipal ordmance that forbade "any person or persons to permIt hIS, her or theIr 

enclosure or place or house to be used as a place for gammg wIth cards for money or 

other stake" Id, 36 SEat 729 (mtemal quotatIOn marks omItted) Kemmis argued that 

the CIty of GreenvIlle could not make Illegal conduct (playmg cards for money m a 

resIdence) that was not prohIbIted under § 16-19-40 See ld, 36 SEat 728 It thus 

appears that the CIty of GreenvIlle (whIch presumably enacted the ordmance to fill a gap 

left by the statute) dId not believe that § 16-19-40 prohIbIted card playmg, even for 

money, m a pnvate resIdence ThIS Court m Kemmls dId not find otherwIse, even though 

a holdmg that the prohIbItIOns of the ordmance were duplIcatIVe of the prohIbItIOns of the 

statute would surely have sImplified the Court's analYSIS 

Further, adoptIOn of the State's pOSItion that any "gammg"-which It defines as 

playmg any game of cards or dIce for money-m a pnvate reSIdence IS Illegal would 

make cnmmals of parents and thelf teenagers playmg penny-a-pomt gm rummy at home 

on famIly game mght, the reSIdents of a retirement home playmg m a small-stakes bndge 

tournament, and countless others Such an absurd readmg of the statute cannot be 

accepted See DaVIS V Sch DISt of GreenvIlle County, 374 S C 39,45,647 S E 2d 219, 

222 (2007) (holdmg that proper statutory constructIOn must "prevent an mterpretatIOn 

that would lead to a result that IS plamly absurd") It IS no answer to suggest, as the State 

dId m the ClfCUlt court, that § 16-19-40 would not be enforced agamst such VIOlatIOns R 
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p 46, lme 16 - P 47, lme 5, Id P 49, lmes 3-8 Selectmg among whIch vlOlatlOns of a 

statute to prosecute based the arrestmg officer's subjective VIews (the weekly bndge 

game advertIsed on meetup com IS allowed, but the weekly Texas Hold'em game 

advertIsed m the same way IS not) IS the heIght of arbltranness See Grayned v City of 

Rockford, 408 U S 104, 108-09 (1972) (holdmg that a law IS unconstItutlOnal when It 

"ImpermIssIbly delegates basIc pollcy matters to pollcemen, Judges, and Junes for 

resolutlOn on an ad hoc and subjective basIs, wIth the attendant dangers of arbItrary and 

dlscnmmatory appllcatlOn") 

2 SectIOn 16-19-40 does not prohibit all card games played for 
money 

Whlle the State mSlsts upon msertmg the words "for money" followmg the phrase 

"any game wIth cards or dIce," thIS quallficatlOn IS absent from the statute, whIch makes 

clear that bettmg IS relevant only to the questlOn of whether WhISt may be played m one 

of the enumerated 10catlOns NeIther State v Scarlet Red, 41 S C L (7 Rlch) 8 (Ct App 

1853), nor State v Robznson, 40 S C 553, 18 S E 891 (1894), IS to the contrary Whlle 

these cases contam language mdlcatmg that bettmg renders Illegal the playmg of a game 

"wIth cards or dIce," m both cases the statements were dicta because the defendant was 

admIttedly playmg for stakes, so the questlOn of whether a convIction would be proper m 

the absence of bettmg was not before the court ThIS Court should dIsregard dictum that 

IS contrary to the plam language of the statute, whIch states-as Respondents have 

acknowledged all along-that playmg cards m one of the enumerated 10catlOns IS Illegal 

regardless of whether the players bet on the game 
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B This Court should adopt the "dommant factor" test to determme 
whether a game IS one of skill or chance 

For the reasons set forth above, § 16-19-40 does not prohIbIt playmg cards m a 

pnvate resIdence The State mamtams, however, that Stalhngs' home was not a pnvate 

resIdence, It was a pubhc "house used as a place of gammg" Respondents now tum to 

the Issue of how thIS term IS to be defined and why, under a proper defimtIOn of 

"gammg," Stalhngs' pnvate resIdence was not a "house used as a place of gammg" 

1 An actlvlty lS gaming or gambling only if It lS a game of 
chance 

The first and most baSIC questIOn IS, "What constitutes gammg?" In answenng 

thIS questIOn, thIS Court must look to the natural and ordmary meanmg of the word See 

Sloan v S C Bd of Physlcal Therapy Examiners, 370 S C 452,469,636 S E 2d 598,607 

(2006) The partIes agree that "gammg" and "gamblmg" are synonymous terms Accord 

BLACK'S LAW DICTIONARY 468-69 (6th ed 1991) The term "gamblmg" IS defined as 

"play[mg] a game of chance for stakes" WEBSTER'S II NEW COLL DICTIONARY 459 

(1999) 

Black's Law DIctIOnary defines both "gamblmg" and "gammg" m terms of 

chance "Gambhng" IS defined as mvolvmg 

not only chance, but a hope of gammg somethmg beyond the amount 
played Gamblmg conSIsts of a consIderation, an element of chance, and a 
reward The elements of gambhng are payment of a pnce for a chance to 
wmareward 

BLACK'S LAW DICTIONARY 468 "Gammg" IS 

[t]he practice or act of gamblmg An agreement between two or more 
persons to play together at a game of chance for a stake or wager The 
elements of gammg are the presence of pnce or consIderatIOn, chance, and 
pnze or reward 
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Id at 469, see People v Hua, 885 N Y S 2d 380,383 (N Y Cnm Ct 2009) (holdmg that 

"wagermg on the outcome of a game of skill IS not gambhng"), Town of CenterVIlle V 

Burns, 126 S W 2d 322, 322-23 (Tenn 1939) (usmg terms "gamblmg" and "gammg" 

mterchangeably and holdmg that an actIvIty IS not gammg unless "chance IS the 

controllmg factor" (mternal quotatIOn marks omItted)) It IS therefore not surpnsmg that 

Black's also defines "gambhng place," a term IdentIcal m connotatIOn to "place of 

gammg," m terms of chance See Id at 468 (defimng "gamblmg place" as any place for 

"conductmg lottenes or pohcy games, playmg games of chance for money or other 

property, or playmg gamblmg devIces") 

South Carolma case law defines "gammg" as playmg at a game of chance See 

e g, Johnson V Collms Entm t Co, 333 S C 96, 101, 508 S E 2d 575, 578 (1998) 

(descnbmg § 16-19-40 as "prohibItmg games of chance or gamblmg devIces") So too 

does the South Carohna ConstItutIOn, whIch declares that "[I]t shall be unlawful for any 

person holdmg an office of honor, trust or profit to engage m gamblmg or bettmg on 

games of chance" S C Const art XVII, § 8 (emphasIs added) Further, the statute Itself 

excludes from ItS ambIt the card game of whIst, placmg It m the same class as pool, 

bowlmg, backgammon (a dIce game), chess, and checkers, all of whIch are games of 

skill See e g, Hua, 885 NY S 2d at 383-84 (notmg that "games of chess, checkers, 

bIlhards and bowhng are held to be games of skill" (mternal quotatIOn marks & alteratIOn 

omItted), Stubbs V DIck, 89 N E 2d 480, 483 (OhIO Com Pleas 1949) ("[B]ndge many 

form and SImIlar SOCIal card games are games of skIll and not games of chance") The 

exclUSIOn of a skIll-based card game from the coverage of the statute mdicates that the 

LegIslature was concerned only WIth games of chance 
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GIven that the term "gammg" refers specIfically and exclusIVely to games of 

chance, the statutory term "place of gammg" must necessarzly refer to a locatIOn m whIch 

games of chance are bemg played See State v Black, 94 N C 809, 1886 WL 987, at *3 

(N C 1886) (holdmg that an mdictment chargmg defendant wIth operatmg a gammg 

house dId not need to specIfically allege that the games played were games of chance, 

because that was ImplIed by the term "gammg house") The State, however, argues that 

the statute Itself "defines 'gammg' to mclude '[] any game WIth cards or dIce '" Br of 

Appellant at 25 ThIS readmg collapses the two elements of the offense mto one If "any 

game WIth cards or dIce" IS "gammg," then any place where a game WIth cards or dIce IS 

played IS a "place of gammg" ThIS readmg VIOlates establIshed rules of statutory 

constructIOn by rendenng the lIst of other enumerated places superfluous See State v 

Smzth (In re Decker), 322 S C 215,219,471 S E 2d 462, 463 (1995) 

2 Whether an actzvzty zs a game of chance should be determzned 
accordzng to the domznant factor test 

The courts of the Umted States have recogmzed two pOSSIble tests for determmmg 

whether an actIvIty IS a "game of chance" Under the "dommant factor" test, an actIVIty 

IS a game of chance If "chance dommates the dIstnbutIOn of pnzes, even though such a 

dIstnbutIOn IS affected to some degree by skIll or Judgment" Morrow v State, 511 P 2d 

127, 129 (Alaska 1973) Under the "pure chance" doctnne, a game IS one of chance only 

If skIll plays no part at all m the outcome See zd Accord Johnson v Collzns Entm t Co , 

333 S C 96, 111-12, 508 S E 2d 575, 583 (1998) (Burnett, J , dissentmg) (descnbmg 

both doctnnes) 

The overwhelmmg maJonty of Umted States JunsdictIOns have adopted the 

dommant factor test to determme If an actIVIty IS gamblmg See Morrow, 511 P 2d at 
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129, see also Johnson, 333 SCat 113, 508 S E 2d at 584 (Burnett, J , dlssentmg) 

Moreover, It appears that thIS Court has already recognIzed the dommant factor test m at 

least one case, albeIt WIthout denommatmg It as such In Darlmgton Theatres, thIS Court 

was asked to decIde whether a promotIOn bemg operated by a mOVIe theater was a lottery 

m VIOlatIOn of state law In answerIng the questIOn, the Court defined a "lottery" as a 

"speCIes of gammg" and held that a lottery has three essential elements "(1) The gIVmg 

of a prIze, (2) by a method mvolvmg chance, (3) for a conSIderatIOn paId by the 

contestant or partIcIpant" Darlmgton Theatres, 2 S E 2d at 786 (mternal quotatIOn 

marks omItted) As the CIrCUIt court recognIzed, thIS language "IS very SImIlar to that of 

the dommant factor test" R p 7 Accord Horner v UnIted States, 147 US 449, 458 

(1893) (notmg that "lottery" IS defined as "a dIstrIbutIOn of prIzes by lot or chance"), 

Johnson v Phmney, 218 F 2d 303, 306 (5th Clr 1955) (holdmg that If chance 

predommates over SkIll "the game or deVIce IS a lottery"), Commonwealth v Plzssner, 4 

N E 2d 241, 244 (Mass 1936) ("WIth reference to cases where [elements of SkIll and 

chance are both] present, the rule generally stated IS that If the element of chance rather 

than that of skIll predommates, the game may be found to be a lottery") 

Although thIS Court has not yet definItIVely ruled on the questIOn, retIred JustIce 

Burnett made a persuaSIve case for the adoptIOn of the dommant factor test m Johnson 

See Johnson, 333 SCat 105-120, 508 S E 2d at 580-88 (Burnett, J, dlssentmg) 

Johnson tasked thIS Court WIth determmmg whether certam types of VIdeo gammg 

machmes constItuted lotterIes m VIOlatIOn of the South CarolIna ConstItutIon The 

majorIty concluded that the machmes were not lotterIes under the narrow constItutIOnal 

definItIOn of "lottery" because no tickets were mvolved Id at 104, 508 S E 2d at 579 In 
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lIght of Its hOldIng, the maJonty declIned to address the domInant factor test or the 

defimtIOn of the word "chance" Id 

JustIce Burnett, In dIssent, found It necessary to define "chance" In lIght of hIS 

VIew that the constItutIOnal prohIbItIon agaInst lottenes was not lImIted to games 

InvolvIng tIckets In JustIce Burnett's VIew, the Court had defined "lottery" In DarlIngton 

Theatres as "all schemes InvolVIng consIderatIOn, chance, and pnze" Id at 111, 508 

S E 2d at 583 (Burnett, J , dIssentIng), see ld at 109 & n 4, 508 S E 2d at 582 & n 4 

(notIng that "[t]he maJonty of other JunsdictIOns have adopted the same three element 

test In definIng the term 'lottery'" and CItIng numerous cases) SInce the VIdeo gamIng 

machInes at Issue clearly Involved conSIderatIOn and pnze, the questIOn of whether the 

machInes were lottenes turned on the element of chance See ld at 115, 508 S E 2d at 

585 

JustIce Burnett concluded that whether a game was one of chance should be 

determIned under the domInant factor test, WhICh he noted was "supported by the 

maJonty of JunsdictIOns whIch have conSIdered thIS questIOn" Id at 114 & n 9, 508 

S E 2d at 584 & n 9 (CItIng cases) He rejected applIcatIOn of the pure chance doctrIne 

because "[u]nder [It] many obVIOusly chance-based games, such as gueSSIng contests, 

would not be lottenes" Id at 113, 508 S E 2d at 584 Then-JustIce Toal JOIned JustIce 

Burnett's dIssent and emphaSIzed In her own OpInIOn that "[JustIce Burnett] has set forth 

the legal standard WhICh should be used to define the term lottery as It appears In South 

CarolIna's ConstItutIOn In a manner WhICh IS faithful to our Court's precedents and well 

WIthIn the maInstream of Amencan court declSlons" Johnson, 333 SCat 120, 508 

S E 2d at 588 (Toal, J , concurnng In part and dIssentIng In part) 
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For the past 50 years, the Attorneys General of South Carolma have unammously 

employed the "dommant factor" test m determmmg whether a game IS one of skIll or 

chance See, e g, Op Att'y Gen, 2003 WL 21108489 (May 5, 2003) (Attorney General 

McMaster) ("HIstOrIcally, It has been the opmIOn of thIS Office, as well as a majorIty of 

JUrISdIctIOns m thIS country, that a 'game of chance' IS one m WhIch the element of 

chance predommates over any SkIll mvolved "), Op Att'y Gen, 2002 WL 31341815 

(Aug 28, 2002) (Attorney General Condon) ("It IS the opmIOn of thIS Office as well as a 

majorIty of JUrISdIctIOns m the Umted States that the 'Dommant Factor' test IS the 

approprIate test to determme whether a game IS a game of chance "), Op Att'y Gen, 

1986 WL 289772 (Mar 24, 1986) (Attorney General Medlock) (opmmg that a golf 

tournament IS not a lottery because "the element of chance IS not dommant" m the play of 

golt), Op Att'y Gen , 1978 WL 22669 (Dec 5, 1978) (Attorney General McLeod) ("[S]o 

long as skIll and Judgment are non-dommant factors m wmnmg, the com-operated deVIce 

IS one of chance") In fact, the current Attorney General, who represents the State m thIS 

lItIgatIOn, has opmed that thIS Court' would lIkely accept the rule" Op Att'y Gen , 2006 

WL 3522434, at *2 (Nov 1,2006) 16 

ThIS Court should now take the next step and formally adopt the dommant factor 

test as the means of determmmg whether an actIVIty mvolves chance for purposes of 

16 It IS therefore Iromc that the State refuses to concede that thIS Court would adopt the 
dommant factor test Br of Appellant at 32 n 4 The State's pOSItIon also begs the 
questIOn of what test the State thInkS the Court ought to adopt Would the State prefer 
that the Court adopt the pure chance doctrIne? 
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South Carolma law 17 There IS no reason to belIeve that the Johnson maJonty would not 

have adopted the dommant factor test had It needed to reach the questIOn 

C Texas Hold'em IS predommantly a game of skIll 

1 The undIsputed facts demonstrate that Texas Hold em 
IS predomznantly a game of skIll 

Under the dommant factor test, an actIvIty IS classIfied as eIther one of skill or 

chance dependmg on whIch element IS dommant See Morrow, 511 P 2d at 129 The 

mere presence of some element of chance does not make an actIvIty a game of chance 

See, e g, Stubbs, 89 N E 2d at 482 ("[T]he real test IS whether chance IS the determmmg 

element m the outcome of the game, and not whether the game contams elements of 

chance or skIll "), D'orw v Startup Candy Co, 266 P 1037, 1038 (Utah 1928) (same) 

Four factors are commonly used to determme If skill predommates over chance 

(1) PartIcIpants must have a dIstmct possIbIlIty of exerclSlng skill and 
must have sufficIent data upon whIch to calculate an mformed Judgment 
(2) PartIcIpants must have the opportumty to exerCIse the skIll, and the 
general class of partIcIpants must possess the skill (3) Skill or the 
competItors' efforts must sufficIently govern the result [and] (4) The 
standard of skIll must be known to the partIcIpants, and thIS standard must 
govern the result 

Morrow, 511 P 2d at 129 ApplIcatIOn ofthe dommant factor test IS an mherently factual 

mqUIry, requmng a case-specIfic assessment of the nature of the game and the relatIve 

roles of skIll and chance m game play See, e g , Id at 130 (holdmg that the defendant 

was "entItled to a tnal on the factual Issue of the predommance of chance or skill"), 

17 The State claims that thIS Court rejected the dommant factor test m Scarlet Red, but It 
senously mIsreads thIS Court's declSlon There, the defendant contended that what 
appeared to be a prohIbIted game of chance-a shell game known as ThImbles and 
Balls-was actually a game of skIll because he won through the exerCIse of dextenty 
See Scarlet Red, 41 S C L (7 RIch) 8 The Court refused to accept thIS argument 
because domg so would leave the defendant free to cheat competItors by falsely claImmg 
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WlllIams v Justlce Court, 40 Cal Rptr 724, 731 (Cal DISt Ct App 1964) (holdmg that 

the questIOn of whether an actIvIty IS one of skIll or chance IS "largely factual") 

The extensIve and uncontroverted eVIdence In the record demonstrates beyond 

questIOn that Texas Hold'em IS predomInantly a game of SkIll As MIke Sexton 

explaIned, "[T]he object of poker IS to make correct declSlons If you make enough 

correct declSlons, you're gOIng to be a WInmng player" R p 213, hnes 16-19 The 

abIhty to make correct declSlons comes from the exerCIse of numerous and vaned skIlls 

So-called "soft skIlls"-the abIhty to "read" people and SItuatIOns, for example-allow a 

player to make declSlons such as when to fold and whether to bluff R p 208, lIne 14 

("[P]oker's a people game") The ultImate expressIOn of thIS skIll IS the abIhty to put a 

player "on a hand," 1 e , to correctly deduce a player's hole cards based sImply on hIS 

plaYIng behavIOr One noted authonty In Texas Hold'em has declared that a skIlled 

player should be able to WIn a tournament wIthout ever lookIng at hIS own hole cards R 

p 217, lIne 25 - P 218, lIne 10 ThIS theory was proven In 2007, when NorwegIan 

player Annette Obrestad won an entIre 180-person Texas Hold'em tournament WIthout 

ever lookIng at her hole cards, save for a SIngle "peek" early In the game See Stlg Moen, 

"Oh, To Be 18 AgaIn," Card Player, Nov 13, 2007 

In addItIOn to beIng able to Interpret the SIgnals of others, the skIlled Texas 

Hold'em player must develop a "poker face" In order to conceal from the others hIS 

feelIngs and IntentIOns durmg the game So-called "hard skIlls" are also cntIcal to 

success at Texas Hold'em For example, the abIhty to calculate odds enables a player to 

that the game was one of chance See ld 
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make an Informed Judgment regardIng whether the potentIal reward of a gIven hand IS 

worth the nsk 

Empmcal eVIdence proves that the exerCIse of skill plays a determInatIve role In 

Texas Hold'em Study after study has demonstrated that players wIth more skill will 

preVail over players wIth less SkIll, and that one's skills can Improve over tIme The 

Attorney General has recogmzed that the ablhty to Improve over time IS a hallmark of a 

game In whIch SkIll predomInates See Op Att'y Gen, 2006 WL 3522434, at *4 (Nov 1, 

2006) (concludIng that a hockey puck tOSSIng contest "clearly Involves a game of skill" 

because, as In golf, "practIce Improves performance") Moreover, a study of 103 milhon 

hands of Texas Hold'em revealed that the best cards lost the hand 88 percent of the time 

Expenence confirms what the studIes show LIke professlOnal golfers, professlOnal 

Texas Hold'em Players abound, IndIcatIng that one can earn a hVIng from plaYIng the 

game In contrast, there IS no such thIng as a "professlOnal" craps player, for the SImple 

reason that In a game that IS based pnmanly on chance and whIch has a bmlt-In house 

edge, one cannot Influence the outcome so as to be successful often enough to earn a 

hVIng 

In hght of eVIdence hke that presented to the mumclpal court, courts have treated 

poker as a game of skill See e g , Harrrs v Mlssourr Gammg Comm n, 869 S W 2d 58, 

64 (Mo 1994), Unzted States v 294 VarIOus Gamblmg DeVIces, 718 F Supp 1236, 

1240, 1243 (W D Penn 1989) Accord People V MItchell, 444 N E 2d 1153, 1031 (Ill 

App Ct 1983) (HeIple, Judge, dIssentIng) ("ThIS allegatlOn [that Texas Hold'em IS a 

game of chance] IS a canard Anyone famlhar WIth even the barest rudIments of the game 

knows better") In the recent case of Commonwealth V Dent, the court analyzed the 
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eVIdence at length and concluded that Texas Hold'em IS predommantly a game of skIll 

See Commonwealth v Dent, No 733-0F-2008, shp op at 13-14 (Penn Com Pleas Jan 

14,2009) 

The courts that have reached the contrary conclusIOn have, to the extent they 

offered any analysIs at all, rehed on the pnnciple that "[n]o amount of skIll can tum a 

deuce mto an ace" Joker Club LLC v Hardzn, 643 S E 2d 626, 630 (N C Ct App 

2007) These courts fall to recogmze that Texas Hold'em IS not a smgle-hand game R 

p 232, hnes 4-8 (descnbmg game of Texas Hold'em that lasted 7Yz hours) Whether one 

receIves good or poor cards m a smgle hand IS ummportant, the Important thmg IS what 

one does wIth those cards As MIke Sexton explamed, "Well, It'S true You can't change 

an ace from a deuce But you can recogmze that the more skIllful players wIll wm more 

money when they catch an ace, and they'll lose less money when they catch a deuce" R 

p 239, hnes 10-14 ThIS IS precIsely why foldmg, patIence, and self-discIplme are cntIcal 

skIlls for a successful Texas Hold'em player-they are the skills that enable a player to 

wm over time Furthermore, the dommant factor test does not demand that the outcome 

be determmed solely by skill, for an element of chance IS present m VIrtually every 

competitIOn See PGA Tour, Inc v Martzn, 532 U S 661,686-87 (2001) (observmg that 

chance IS not entIrely absent from the skill-based game of golf because course condItIOns 

may dIffer between players on the same day and because "[a] lucky bounce may save a 

shot or two") "The test IS not whether the game contams an element of chance or an 

element of skill but whIch of them IS the dommatmg factor m determmmg the result of 

the game" In re Allen, 377 P 2d 280, 281 (Cal 1962), Mlfchell, 444 N E 2d at 1157 
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(HeIple, Judge, dIssentmg) ("There IS an element of luck m everythmg m lIfe But 

everythmg that contams an element of luck IS not gamblmg ") 

ThIS court should affirm the mUnIcIpal court's holdmg that Texas Hold'em IS 

predommantly a game of skIll 

2 The State has wazved any argument that Texas Hold em 
lS not predommantly a game of skill 

In both the mUnIcIpal court and the CIrCUIt court, the State argued only that the 

questIOn of skIll or chance was lrrelevant to Respondents' gUIlt The State dId not argue 

to the mUnIcIpal court that Texas Hold'em IS a game of chance, and It dId not challenge 

that court's findmg that Texas Hold'em IS a game of skIll m the CIrCUIt court In short, 

the argument presented at pages 31-35 of the State's brIef has never been made, much 

less preserved for appellate reVIew ThIS Court therefore should not consIder the State's 

argument See Doe v S B M, 327 S C 352, 356, 488 S E 2d 878, 880-81 (Ct App 

1997) 

D A private residence m which Texas Hold'em IS played IS not a "house 
used as a place of gammg " 

Under well-establIshed rules of statutory constructIOn, It IS plam that the terms 

"gammg" and "gamblmg" refer exclUSIvely to games of chance Because the dommant 

factor test IS consIstent WIth eXIstmg case law and IS preferable as a matter of polIcy, thIS 

Court should adopt It as the method for determmmg whether an actIvIty IS a game of SkIll 

or chance Applymg that test, Texas Hold'em IS a game of skIll Because Texas 

Hold'em was the only game played m StallIngs' home, the resIdence could not have been 

a "house used as a place of gammg" The CIrCUIt court should be affirmed 
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E The State attacks straw men 

1 A przvate resldence can become a house used as a place of 
gammg 

The State argues at length agamst Respondents' supposed positlOn that a 

resIdence can never be a "place of gammg" Br of Appellants at 11-13, 21-24 

However, Respondents have not once claimed that a resIdence can never be treated as a 

"place used as a house of gammg" under § 16-19-40 The only argument Respondents 

have ever made IS that Stallmgs resIdence was not a "place used as a house of gammg" 

on the mght of Apnl 12, 2006, because Texas Hold'em, bemg a game of skIll, IS not 

"gammg" for purposes of determmmg whether a place IS bemg used as a "house of 

gammg" 

2 The State lS wrong to clazm that lt lS lrrelevant" whether Texas 
Hold em lS a game of Sklll or chance 

The State accuses the CIrCUIt court of rewntmg § 16-19-40 by holdmg that a card 

game IS prohIbIted only If It IS not a game of skIll Br of Appellant at 24-25 The State 

contends (and mdeed, Respondents agree) that m § 16-19-40 "the LegIslature has 

prohIbIted 'any game wIth cards or dIce' m the places specIfied" Id at 25 Respondents 

have never dIsputed that Texas Hold'em IS a "game WIth cards," thus satlsfymg the 

second element of § 16-19-40 The only dIsputed questlOn IS whether Respondents were 

m a "house used as a place of gammg" As to thIS Issue, Respondents mamtam that the 

term "gammg" encompasses only games of chance and that Texas Hold'em IS 

predommantly a game of skIll Because Texas Hold'em, the only game bemg played m 

Stalhngs' resIdence on Apnl 12, 2006, IS not "gammg," Stallmgs' resIdence necessanly 

could not have been a "house used as a place of gammg " 
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3 HoldIng that Respondents conduct was legal does not open the 
door to caSInOS In South CarolIna 

The State claIms that "[t]he ClfCUlt Court's reasomng lmmumzes from our 

gambhng statute's reach large-scale casmo gambhng merely based upon the fact of where 

that gammg occurs" Br of Appellant at 11 ThIS contentlOn IS utterly WIthout baSIS 

The ClrcUlt court's declSlon does nothmg more than protect from cnmmal prosecutlOn the 

sImple, harmless, and common act of gathermg together to play Texas Hold'em 

Even If the lower court's declSlon were subject to a broader readmg, the gnm 

pIcture pamted by the State IS more fantasy than fact Regardless of the legahty of Texas 

Hold'em under state law, countIes and mumClpahtIes are free to Impose thelf own 

restnctlOns on the play of Texas Hold'em See Foothzlls BrewIng Concern Inc v City of 

GreenvIlle, 377 S C 355, 365-66, 660 S E 2d 264, 269-70 (2008) (holdmg that a 

mumclpahty may enact an ordmance lmposmg CIVIl penaltIes for conduct not prohIbIted 

by state law) 
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II ALTERNATIVEL Y, STALLINGS' RESIDENCE WAS NOT A "HOUSE USED 
AS A PLACE OF GAMING" BECAUSE HE TOOK NO PROFIT AND THE 
HOME WAS NOT OPEN TO THE PUBLIC 

Respondents contend that the foregomg analysIs IS dIsposItIve of thIS appeal 

However, even If thIS Court dIsagrees WIth Respondents that Texas Hold'em IS not 

"gammg," the CIrcUIt court should nevertheless be affirmed because the record eVIdence 

IS msufficlent to estabhsh that Stalhngs' resIdence was a "house used as a place of 

gammg" 

South Carohna IS not umque m prohlbltmg the playmg of certam games m a 

"place of gammg" or some SImIlarly deSIgnated place The purpose of such statutes IS 

not to prohIbIt gammg per se, but rather "to prevent gammg at places whIch are wlthm 

the observatIOn of persons mdlscnmmately, because of the consequences resultmg from 

the eVIl example" Gomprecht v State, 37 S W 734, 735 (Tex Cnm App 1896) If thIS 

Court were to adopt the State's pOSItIon, however, South Carolma would be alone m 

holdmg that merely playmg Texas Hold'em for money m a pnvate reSIdence makes that 

home a "place of gammg" and renders the players subject to prosecutIOn 18 See DaVIS V 

State, 165 S W 2d 757, 758 (Tex CIV App 1942) (holdmg that eVIdence that the 

defendants were playmg poker m a hotel room for money was "no proof' that the hotel 

18 The State CItes a number of cases that It claims hold that playmg cards for money IS 
"gammg" In each case, however, the statute or ordmance speCIfically IdentIfied playmg 
cards for money as the prohIbIted conduct See Commonwealth V Hubbard, 69 Pa D & 
C 2d 571 (Pa Com Pleas 1974) (statute prohIbIted allowmg one's premIses to be used 
for playmg games for money), Czty of GreenVIlle V Kemmls, 58 S C 427, 36 S E 727, 
728-29 (1900) (CIty ordmance prohlbltmg "gammg[] for money m the CIty of 
GreenvIlle"), State V Laney, 38 S C L (4 Rich) 193 (Ct App 1850) (Prohlbltmg "any 
whIte person" from playmg "any game of chance" WIth "any free negro or person of 
color, or slave" or from bettmg on those playmg) 
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room was a gamblIng house) Rather, other states have concluded that a resIdence 

becomes a "place of gammg" only when certam factors are present 

For example, many courts have held that whether a locatIOn IS a "place of 

gammg" depends upon whether the host takes a cut of the profits or charges for 

admIssIOn to the game See e g, Vlllage of Atwood v Otter, 129 N E 573, 578 (Ill 

1920) (holdmg that a purportedly pnvate amusement club was actually a "place of publIc 

resort" when the eVIdence establIshed that anyone who paId the membershIp fee was 

admItted, even If not meetmg the other cntena for membershIp), Slmons v State, 120 

S W 208,211 (Tex enm App 1909) (holdmg that the defendant's home was a "gammg 

house" m part because the defendant took a profit), Mlller v State, 34 S W 959, 960 

(Tex Cnm App 1896) (definmg "gammg house" as one operated "for the profits to be 

denved from the games there played") ThIS Court recogmzed and applIed thIS very 

pnncIple m State v O'Neal, 210 S C 305, 42 S E 2d 523, 527 (1947), holdmg that the 

owner of a mght club was properly convIcted as the keeper of a gammg house when "a 

certam percentage of the amount staked on each game was deducted for the benefit of 

the 'house '" 

Here, the testImony establIshed, and the mumcIpal court speCIfically found, that 

Stallmgs dId not take a "house profit" He took money from the pot only to cover the 

expense of food and beverage, and he frequently took too lIttle to cover those costs R p 

158, lInes 2-9 ThIs factor therefore does not support a conclUSIOn that Stallmgs' 

reSIdence was a "place of gammg " 

A second factor conSIdered by courts IS whether the locatIOn IS generally open to 

the publIc, at any tIme and wIthout mVItatIOn In consIdermg thIS factor, courts have 
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stated that m order for a pnvate locatIOn to become a "place of gammg," It must be open 

to the publIc m general, at any tIme someone mIght wIsh to enter See, e g , Toll v State, 

23 So 942, 944 (Fla 1898) (holdmg that a room where card games were played was a 

"gammg room" when It was accessed from the defendant's bar and bar patrons had free 

access to the room), Cole v State, 13 S W 859, 859 (Tex Ct App 1890) (holdmg that a 

place IS a "publIc house" by vIrtue of "the occupatIOn carned on m them or by the 

resort of numerous persons") 

Stallmgs' uncontradIcted testImony was that the games at hIS house were not open 

to the general publIc One had to be known to Stallmgs, or known to someone known to 

Stallmgs, to be mVIted The house was not "thrown open" to the publIc Pugh v State, 

117 S W 817, 817 (Tex Cnm App 1909) To the extent the State contends that a 

resIdence may become a publIc place solely on the baSIS of the number of people present, 

such a rule would be ImpossIble to enforce That Stallmgs posted mformatIOn about the 

games on a web page he controlled makes no dIfference South Carolma resIdents notIfy 

others of events and games of all types on the web SIte III questIOn, www meetup com 

In summary, even If the fact that Texas Hold'em IS a game of skIll IS not alone 

suffiCIent to establIsh that StallIngs' resIdence was not a "house used as a place of 

gammg," the State IS reqUired to prove somethmg more than the mere fact that people 

gathered at Stallmgs' home to play Texas Hold'em For example, proof that Stallmgs 

took a profit or that the general publIc was free to enter hIS home at VIrtually any tIme 

mIght JustIfy a dIfferent result The record IS deVOId of any such proof, however The 

absence of such eVIdence IS an alternatIve baSIS on whIch to affirm of the CIrCUIt court 
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III THE TERM "HOUSE USED AS A PLACE OF GAMING" IS 
UNCONSTITUTIONALL Y V AGUE AND OVERBROAD 

As wntten, the prohIbItIon on playmg cards m a "house used as a place of 

gammg" provIdes no gUIdance whatsoever as to Its proper applIcatIOn and IS therefore 

unconstItutIOnally vague Further, the statute IS overbroad m that It cnmmalIzes a vast 

array of entIrely mnocent conduct 

A SectIOn 16-19-40 IS vague 

It IS well settled that the Due Process Clauses of the state and federal 

ConstItutIOns forbId thIS State from holdmg an mdIvIdual "cnmmally responsIble for 

conduct whIch he could not reasonably understand to be proscnbed" UnIted States v 

Harrzss, 347 US 612, 617 (1954) The prohIbItIon on vagueness "rests on the 

constItutIOnal pnncIple that procedural due process reqUIres faIr notIce and proper 

standards for adJudIcatIOn" CIty of Beaufort v Baker, 315 S C 146, 152, 432 S E 2d 

470,473 (1993), see Grayned v CIty of Rockford, 408 U S 104, 108 (1972) WhIle the 

ConstItutIOn does not reqUIre absolute preClSlon, see Rose v Locke, 423 U S 48, 49-50 

(1973), "the provIsIOns of a penal statute [must be] sufficIently defimte to gIve reasonable 

notIce of the prohIbIted conduct to those who wIsh to aVOId ItS penaltIes and to appnse 

Judge and Jury of standards for the determmatIOn of gUIlt" Gumyard v State, 260 S C 

220, 226, 195 S E 2d 392, 394 (1973) Therefore, a law that "forbIds or reqUIres the 

domg of an act m terms so vague that a person of common mtellIgence must necessarIly 

guess as to ItS meanmg and dIffer as to ItS applIcatIOn" vIOlates the Due Process Clause 

CurtIs v State, 345 S C 557,572,549 S E 2d 591,598 (2001) 

A statute may be vague on ItS face or as applIed A cnmmal statute IS facIally 

vague when It "falls to establIsh standards for the polIce and publIc that are sufficIent to 
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guard agamst the arbItrary depnvatlOn of liberty mterests," partIcularly when-as here-

the statute lacks a SCIenter reqmrement City of ChIcago v Morales, 527 US 41, 52 

(1999) (plurality opmlOn) When the law m questlOn Imposes cnmmal penaltIes, "the 

standard of certamty IS hIgher" and therefore It may be facially mvalid "even when It 

could conceIvably have had some valid applicatlOn" Kolender v Lawson, 461 US 352, 

358 n 8 (1983) A law IS vague as applied when someone m the defendant's posltlOn 

cannot reasonably dIscern whether hIS conduct IS prohIbIted See Grayned, 408 U S at 

108 

SectlOn 16-19-40 IS unconstitutlOnally vague on ItS face and as applied to 

Respondents The record of these proceedmgs amply demonstrates that "a person of 

common mtelligence must necessanly guess" at the meanmg of the phrase "house used as 

a place of gammg" CurtIs, 345 Seat 572, 549 S E 2d at 598 At tnal, Respondents' 

counsel cross-exammed Officer Hembree regardmg hIS understandmg of the statute as a 

law enforcement officer responsIble for enforcmg It 19 Officer Hembree mltially testIfied 

that the key factor m determmmg whether a home game vlOlates § 16-19-40 IS whether 

the house IS takmg a profit R p 101, line 23 - p 103,lme 14 When asked to assume 

that there was no house profit, Officer Hembree stated that the game would nevertheless 

be Illegal If the players met as often as once a week, regardless of the number of players 

R P 106, lines 5-17 After further dlscusslOn, however, Officer Hembree stated that a 

19 The dlscusslOn that follows IS not to be taken as a cnticlsm of Officer Hembree, who 
unquestlOnably acted m good faith based on hIS understandmg of the statute The pomt, 
rather, IS that the meanmg of the term "house of gammg" IS so obscure that even an 
expenenced law enforcement officer, such as Officer Hembree, can only guess at It 
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game where there IS no house profit does not vIOlate the statute R p 109, lme 11 - P 

110, hne 10 

The CIrcUIt court clearly recogmzed the problem 

THE COURT I don't know how much they played for but I know 
that my aunt played bndge tWIce a month, m a house, 
and they all put m some money and somebody 
provIded food Under your theory, that's gamblmg 

MR GROSSMAN No, It'S not a gammg house 

THE COURT Whoa, whoa She mVIted all sorts of people and 
sometImes they had somebody that wasn't one of the 
regulars 

MR GROSSMAN Doesn't make a dIfference 

THE COURT On what dIstmctIOn? 

MR GROSSMAN How would Your Honor define a gammg house? 

THE COURT That's the problem That's precIsely the problem 
If I can't define It, then Isn't there somethmg wrong? 

Isn't there somethmg wrong If I can't gIve you a 
defimtIOn? 

MR GROSSMAN I thmk that the defimtIOn of It IS, If you go by 
Black's Law DIctIOnary "Gamblmg IS the actIve 
nsk of somethmg of value, espeCially money, for a 
chance to wm a pnze " 

Now, they [have] a defimtIOn for "gamblmg place" 
"Any locatIOn where gamblmg occurs" 

Now, so under your defimtIOn -

THE COURT No Under that defimtIOn then my aunt's house was a 
gambhng house 

MR GROSSMAN Techmcally 

THE COURT TechnIcally? There's no technIcally about It 
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R P 46, lme 16 - p 49, lme 8 Further, the State acknowledged the llmitless dIscretIOn 

conferred on law enforcement officers and prosecutors when It argued, "It IS not Illegal, 

m my readmg of the statute, for a group of fnends to get together and gamble, play poker 

m theIr house "R p 39, lmes 4-7 

The foregomg portIOns of the record demonstrate that neIther the mdividuals 

subject to the prohIbItIons of the statute, nor the pOllce officer charged wIth IdentIfymg 

vIOlatIOns of the statute, nor the prosecutor charged wIth enforcmg the statute, nor the 

Attorney General of South Carolma (whose bnef espouses several contradIctory theones) 

understood ItS meanmg and scope The term "house used as a place of gammg" IS so 

vague that It provIdes no notIce of the conduct prohIbIted and allows arbItrary and 

dIscnmmatory enforcement As wntten and as applled to Respondents, It IS 

unconstItutIOnally vague 

B SectIOn 16-19-40 IS overbroad 

SectIOn 16-29-40 IS overbroad, and VIOlates the Due Process Clause, If It "makes 

cnmmal actIVItIes whIch by modem standards are normally mnocent" Papachrzstou v 

Czty of Jacksonville, 405 U S 156, 163 (1972) If, as the State contends, SImply playmg 

a "game wIth cards or dIce" turns an otherWIse pnvate locatIOn mto a "house used as a 

place of gammg," Br of Appellant at 25, the reach of the statute IS breathtakmg, 

amountmg to an absolute prohIbItIOn on the playmg of any card game (be It Texas 

Hold'em or Go FIsh) anywhere withm the geographIcal boundanes of South Carolma 

C The statute can be saved by hmItmg constructIOn 

DespIte the vagueness and overbreadth of the statute, thIS Court need not declare 

It unconstItutIOnal Before mvahdatmg a law on constItutIOnal grounds, the revIewmg 

39 



court must consIder any lImItmg constructIOns m extant case law See VIllage of 

Hoffman Estates v Flzpslde, Hoffman Estates, Inc, 455 U S 489,495 n 5 (1982), State v 

Avery, 255 S C 570, 573-74, 180 S E 2d 190, 192-93 (1971) And, thIS Court has 

recogmzed that If possIble, a statute must be construed so as to aVOId a constltutIOnal 

problem See Edwards v State, 383 S C 82,91-92, 678 S E 2d 412, 417 (2009), State v 

Neuman, 384 S C 395, 402, 683 S E 2d 268, 271 (2009) ("[A]ll statutes are presumed 

constltutIOnal and, If possIble, wIll be construed to render them valId") Further, when a 

portIOn of a statute IS unconstltutIOnal, the court should sever the unconstltutIOnal portIOn 

If the rest of the statute "remams complete m Itself" CurtIs, 345 SCat 571, 549 S E 2d 

at 598 

Respondents belIeve and suggest to thIS Court that the phrase "house used as a 

place of gammg" IS not vague or overbroad If the term "gammg" IS defined m ItS ordmary 

sense, as refernng to games of chance, wIth the result that playmg a game of SkIll, such as 

Texas Hold'em, m a pnvate resIdence IS not prohIbIted under the statute So construed, 

the statute would provIde fau notice of the conduct prohIbIted, and Its prohibitlons would 

not have an unreasonably broad sweep Alternatively, the term "house used as a place of 

gammg" should be construed to apply only to locatIOns operated as busmesses-where 

the host takes a profit and the publIc IS welcome to come and go at vIrtually any tlme 

CONCLUSION 

ThIS case IS not about flmgmg open South CarolIna's doors to Vegas-style 

casmos It IS not about publIc card rooms or profeSSIOnal gamblIng, and It IS certamly not 

about VIdeo poker Every smgle one of those thmgs IS absolutely prohIbIted under 

Respondents' proposed constructIOn of the statute ThIS case IS about the lIberty of the 

cItlzens of thIS state to gather together m purSUIt of a common hobby Nathan Stallmgs 
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hosted casual, low-stakes games of Texas Hold'em, a game m which the outcome IS 

detenmned by the skill of the players, m hIS home He took no profit from the game and 

did not mdlscnmmately admit all comers HIS conduct, and that of Respondents, IS 

Identical to what occurs m bndge clubs and Bunco groups all over thIS State It surely 

cannot be the case, under any reasonable constructIOn of § 16-19-40, that thIS conduct IS 

Illegal The declSlon of the CIrcmt court should be affirmed 

(SIGNATURES ON FOLLOWING PAGE) 
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