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 1 State of South Carolina   )         TRANSCRIPT OF RECORD 

 2     COUNTY OF GEORGETOWN  )         CASE NO. : 2019-CP-22-00354 

 3 ---------------------------------------------------------- 

 4     June 23 2021 

 5     BEFORE:  The Honorable William H. Seals, Jr. 

 6 ----------------------------------------------------------- 

 7                               

 8     Stanley D. Moultrie,    )          

 9            Applicant,       ) 

10            vs.              )            

11    State of South Carolina, )       

12 ------------------------------------------------------------ 

13      APPEARANCES: 

14            Chelsey F. Marto, Esquire 

           Attorney for the State of South Carolina 

15  

16            James K. Falk, Esquire 

           Attorney for the Defendant. 

17  

18  

19  

20  

21  

22 Julie A. Kevish 

                        Official Court Reporter 

23  

24  

25  
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 1  

 2 June 23, 2021 

 3 P-R-O-C-E-E-D-I-N-G-S 

 4 THE COURT:  I'll recognize the State.  

 5 MS. MARTO:  Yes, Your Honor.  May it please the

 6 Court?

 7 THE COURT:  Yes, ma'am.  

 8 MS. MARTO:  We are here today on the case of Stanley

 9 Moultrie, Case Number 2019-CP-22-00354.  On May, 2015 he was

10 indicted for kidnapping and armed robbery.  He was represented

11 at trial by Mr. Jeffrey Lucas.  Mr. James Thomas prosecuted the

12 case.  Trial occurred August 22, 2016 before the Honorable D.

13 Craig Brown and a jury.  The jury acquitted him of kidnapping

14 but found him guilty of armed robbery.  On August 24, 2016 he

15 was sentenced to life imprisonment.  He filed a notice of

16 appeal that was perfected by Laura Baer and the convictions

17 were affirmed by written order on January 9, 2019 and the

18 remittitur issued January 9, 2019.  This application was filed

19 April 17, 2019.  The State made its return to the original

20 allegations raised which included various ineffective

21 assistance of counsel claims, as well as a state misconduct

22 claim, and particularly the ineffective assistance of counsel

23 claims were failure to interview a state's witness or alleged

24 victim, counsel's failure to communicate with defendant as

25 defendant wished to plead guilty and not go to trial and failed

 
415



     3

 1 to obtain or investigate the weapon or factual evidence

 2 surrounding its existence, as well as failure to raise a

 3 constitutional violation of an illegal search and seizure.

 4 Your Honor, from my understanding, two amendments have since

 5 been filed through counsel, Mr. James Falk, including raising a

 6 claim of ineffective assistance of counsel for failure to seek

 7 a hearing pursuant to Neil versus Biggers; trial counsel

 8 provided ineffective assistance of counsel by failing to object

 9 to the burden shifting of the trial Court and search for the

10 truth language uttered in the opening comments to the jury by

11 the judge and the jury charge; and trial counsel provided

12 ineffective assistance of counsel by failing to object to the

13 prosecutor's vouching for the witness' credibility; and then,

14 additionally, a second amendment was also made, the allegations

15 being Applicant was never personally served with LWOP notice in

16 a timely manner and that trial counsel was ineffective for

17 failing to seek a lesser included offense on strong armed

18 robbery.  Your Honor, I do have a packet of the materials.

19 Would you like them?

20 THE COURT:  Yes, ma'am.  Thank you.  

21 MS. MARTO:  And I'll turn it to Mr. Falk.

22 THE COURT:  I'll be glad to hear from you, Mr. Falk.

23 MR. FALK:  Your Honor, just one thing that actually

24 my client pointed out to me just two minutes ago, and it

25 relates to the LWOP notice, and he also believes, and I haven't
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 1 had an opportunity to look, but if they were trying to give him

 2 LWOP based on a 1993 armed robbery conviction there's a

 3 question about whether or not the statute which was enacted in

 4 '95, you know, whether or not that's an ex post facto kind of

 5 application of a law to enhance the sentence, so that would be

 6 a separate constitutional claim that was not objected to at the

 7 trial court level so it couldn't have been addressed on appeal.

 8 That's just something we want to add on to that right here.

 9 THE COURT:  Alright.  I'm ready when you are.

10 MR. FALK:  I'll Mr. Lucas to the stand.

11           JEFFREY LUCAS WAS DULY SWORN AT THIS TIME AND 

12 TESTIFIED AS FOLLOWS: 

13 DIRECT EXAMINATION 

14 BY MR. FALK:  

15 Q. State and spell your full name for the record.

16 A. My name is Jeffrey, J-E-F-F-R-E-Y, last name L-U-C-A-S.

17 Q. Mr. Lucas, can you hear me from here?

18 A. I can.

19 Q. Because, you know, sound barriers and all that stuff,

20 plexiglass.  So this trial was in August of 2016.  Can you sort

21 of give, what kind of practice had you had up until August of

22 2016?  Can you sort of describe your experience up to that

23 point?

24 A. Up to that point I was licensed in 2014, and as far as

25 trial experience I had had some lower court trials but Mr.
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 1 Moultrie's trial was the biggest case I had at that point.

 2 Q. Were you appointed to this case?  How did you come about

 3 representing Mr. Moultrie?  

 4 A. I was hired by Stuart Axelrod and about several months

 5 before Mr. Moultrie's trial began, and Mr. Moultrie was -- I

 6 had obviously studied this case, got prepared for this case,

 7 talked with Mr. Moultrie a time or two, but when the trial came

 8 around Mr. Axelrod was not around so I took the case on and

 9 went to trial and then the results, which I'm sure you know --

10 Q. Well, let me get to there.  As I recall looking at the

11 beginning of the transcript it looks as though that you

12 actually requested a continuance?

13 A. I believe so, just because it came up and I wasn't

14 prepared at that time so I did request a continuance.

15 Q. Okay.  So Mr. Axelrod had already sort of made the trial

16 book for you?

17 A. No, he did not.

18 Q. So all the real trial preparation was yourself, was it

19 not?

20 A. It was.

21 Q. And how would you characterize the evidence that the

22 State had against Mr. Moultrie?

23 A. The evidence against Mr. Moultrie was from quite a few

24 different places.  There were cases in Charleston County and --

25 Q. Let me interrupt you there.  And I know you're entitled
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 1 to finish your answer but -- 

 2 A. No, you're fine.  

 3 Q. They didn't talk about the Charleston County cases at

 4 this trial; is that correct?  

 5 A. They did not.

 6 Q. And there was some indication -- because there was a

 7 pre-trial hearing at the beginning where the State was actually

 8 trying to sort of use Lyle-type analysis to get some

 9 identification testimony from other two cases; is that correct,

10 the Charleston County case, one was a subsequent one and one

11 was a prior one?

12 A. I do not remember that, but I would assume so, yes.

13 Q. Okay.  Because I looked at what you did and I think you

14 did a pretty good job as far as keeping that information away.

15 So in this trial it's my reading of the transcript that the

16 State did not use any type of identification testimony from the

17 other two locations.

18 A. They did not.

19 Q. So, and that's when I interrupted you about the other

20 cases.  So what they had against Mr. Moultrie was, what, was

21 there an identification from this case?

22 A. There was an identification from this case. 

23 Q. There was an eyewitness identification; is that correct?

24 A. There was.

25 Q. But there was no, can you tell me what type of forensic
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 1 evidence there was?

 2 A. As far as forensic, I do not recall that.  Most of it

 3 was the witness identification.

 4 Q. Is it fair then to say that the State was relying

 5 heavily on the identification by the eyewitness?

 6 A. Yes.

 7 Q. And it would appear from the transcript that you did not

 8 request a hearing pursuant to Neil versus Biggers?

 9 A. I did not.

10 Q. And was that a trial strategy that you were employing or

11 was it maybe based on first time trial, can't remember

12 everything?

13 A. It was a first time day trial thing and it never came to

14 my attention that the Bigger Hearing was really necessary at

15 that point.

16 Q. Because this case did have --

17 MR. FALK:  May I approach the witness?

18 THE COURT:  Yes.

19 (Applicant's Exhibit No. 1 was marked for identification.) 

20 MR. FALK:  We would ask to move this as one exhibit

21 in as Applicant's Exhibit No. 1.

22 BY MR. FALK:  

23 Q. Do you recall those now?  

24 A. Yes, I do recall.

25 Q. Because what I'm showing you is they were actually
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 1 supplied to me from the Attorney General's Office at my request

 2 because that's State's Exhibit 10 and 11 in the trial, and I've

 3 had that marked as our Applicant's Exhibit Number 1.

 4 A. That is correct.

 5 Q. So the witness, Mrs. Messinger (phonetic) picked out Mr.

 6 Moultrie from that lineup; is that correct?

 7 A. She did.

 8 Q. And then do you recall she identified him in court,

 9 also?

10 A. She did.

11 Q. Let's move on.  Do you have a copy of the transcript?

12 A. I do.

13 Q. This was sort of related to this identification issue.

14 Could you look at page 152 of the transcript?  If you want to

15 kind of familiarize yourself where you are in there, but it's

16 my opinion that you've got a police officer who is reviewing

17 the videos from Walmart.  Jason Ward is testifying.  If you

18 look at page 148, line five, it says that Jason Ward is from

19 the Georgetown Police Department.

20 A. I do see that.

21 Q. So then you see that there were like 14 different videos

22 that Walmart had.  Do you sort of have the context now?

23 A. Yes, I understand the context.

24 Q. So did you consider objecting when on line 18 there

25 Jason Ward said that the defendant's vehicle pulled into the
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 1 parking lot?

 2 THE COURT:  What page are you on?

 3 MR. FALK:  This is page 152, line 18.

 4 A. Okay. 

 5 Q. Because at that point nobody had identified any vehicle;

 6 is that correct?

 7 A. That is correct.

 8 Q. And so here's the police officer telling the jury that

 9 that's the defendant's car.

10 A. That is correct.

11 Q. And did you consider objecting to allowing the police

12 officer to narrate the video while the jury was watching the

13 video?

14 A. I did not consider objecting at that point, no.

15 Q. There's just two other places where this occurred on

16 page 154, line 22, and line 155, line five.

17 A. I see, and, no, I've never considered objecting to

18 those.

19 Q. Let me kind of move along here.  Do you ever recall

20 receiving the LWOP notice?

21 A. I do not recall receiving the LWOP notice, no.

22 Q. Do you have any evidence whether or not Mr. Moultrie was

23 ever personally served with the LWOP notice?

24 A. I do not.

25 Q. Now, let's kind of move along, page 257.  Mr. Lucas, I
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 1 see you in criminal court in Horry County frequently and I know

 2 that you've been practicing in this field a lot since 2016.

 3 Are you familiar with the Beatty case?

 4 A. I'm familiar with it, but at that point in my --

 5 Q. I don't think it had come down yet, honestly.

 6 A. Yeah, well, no, I do not recall the Beatty case.

 7 Q. Well, this is where, do you see in the charge to the

 8 jury the Court is using the search for the truth language?  I

 9 guess it's mostly on page 258, line 1:  In fact, ladies and

10 gentlemen, the word "verdict," which has a Latin derivative,

11 means a true saying, thus, when you have accomplished this

12 responsibility you have served -- up to the word, to search for

13 the truth.  And did you consider objecting, because that's

14 somewhat burden shifting, charge to the jury?

15 A. I did not consider objecting at that point.

16 Q. But again, I think this case came out almost at the same

17 time or maybe even after the Beatty case.  I need to go and

18 look at one other thing here.  Let's look at the State's

19 closing argument.  It starts on page 229, well, I guess it

20 starts on page 228:  And if you could just read to yourself

21 lines five through eight.

22 A. Okay.

23 Q. Would you characterize that language as possibly the

24 State vouching for the credibility of the eyewitness?

25 A. I do, I see that now.
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 1 THE COURT:  What page are you on again?

 2 MR. FALK:  That is page 229, lines five through

 3 eight.

 4 THE COURT:  Okay.

 5 Q. Could you look at page 232, lines two through six.

 6 A. I do see that now.

 7 Q. Would you agree that that also appeared to be him

 8 vouching for the credibility of that witness?

 9 A. I do, yes, now I do.

10 Q. This being your first big criminal trial?

11 A. Yes, sir.

12 Q. I'm not sure if I would have stood up and interrupted

13 somebody's closing argument, but can you see that that could

14 have possibly been prejudicial towards the client now?

15 A. I do now, yeah.  In retrospect, it was extremely

16 prejudicial.

17 Q. And do you know specifically what charge they were

18 basing the LWOP notice on, which one of his priors?  

19 A. I do not know which prior they were basing that on.

20 THE COURT:  Did you say page 229, five through eight?

21 MR. FALK:  I'm sorry.

22 THE COURT:  Give me specifically those pages and

23 lines.

24 MR. FALK:  So the first one is on page 229, lines

25 five through eight.
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 1 THE COURT:  Five through eight, okay.

 2 MR. FALK:  And then the second one which Mr. Lucas

 3 referred to was on page 232, lines two through six.

 4 THE COURT:  Thank you.

 5 Q. Just Mr. Lucas, if you could just look at page 273.  And

 6 this is the Court's discussion at pages seven through 14, and

 7 if you could just look through that paragraph.  That talks

 8 about, my interpretation, that the judge is looking to see

 9 whether or not he's LWOP eligible.

10 A. What lines are those?

11 Q. Seven through 14.

12 A. I do see that now, yes.

13 Q. And one of them is, one thing that they are referring to

14 is this 1993 armed robbery conviction; is that correct?

15 A. That is correct.

16 Q. And you did not object about whether or not you could

17 enhance under LWOP for a 1993 conviction, did you?

18 A. I did not object to that, no.

19 MR. FALK:  Your Honor, I have no further questions.

20 THE COURT:  Cross?

21 CROSS-EXAMINATION 

22 BY MS. MARTO:  

23 Q. Morning, sir, how are you doing today?

24 A. I'm doing all right.

25 Q. Good.  So from my understanding you were working
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 1 underneath the senior supervisor at the time, correct?

 2 A. I was. 

 3 Q. Somebody with much more experience?

 4 A. Yes, many more years more experience.

 5 Q. And he talked with you about the case?

 6 A. Yes, we discussed the case.

 7 Q. And you did your own independent research about the

 8 case, correct?

 9 A. I did, correct.

10 Q. And you talked with Mr. Moultrie yourself at least once

11 or twice?

12 A. I did.

13 Q. And so you went into the trial at least having reviewed

14 the discovery and evidence with your client, correct?

15 A. I did.

16 Q. And you were pretty familiar with the evidence that the

17 State had against Mr. Moultrie?

18 A. I was.

19 Q. Now, can you lay out in a bit more detail what evidence

20 they had against Mr. Moultrie?

21 A. As far as I recall, most of what they had was the

22 eyewitness statements and the videos and the other cases that

23 were going on, you know, either prior to, when this case came

24 up, so a lot of it was witness statements and his

25 identification in the lineup.
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 1 Q. But there was also video evidence, correct?

 2 A. There was.

 3 Q. From where?

 4 A. I believe there was video evidence from the parking lot,

 5 I believe, of him going into the store that was ultimately

 6 robbed.

 7 Q. And who took that footage, what company or organization?

 8 A. That, I do not know.

 9 Q. You don't remember?

10 A. I don't remember.

11 Q. You do have the copy of the transcript, though, correct?

12 A. I do.

13 MS. MARTO:  I beg the Court's indulgence for a

14 moment, Your Honor.

15 THE COURT:  Sure. 

16 Q. Would you be able to turn to page 136, 137?

17 A. I did.

18 Q. So on those pages does it lay out who took video

19 footage?  Are you able to recollect?

20 A. I'm not able to recollect, no.

21 Q. Okay.  Look at page 135, line 23.  There was an

22 individual there testifying from Walmart, correct?

23 A. Yes, I see that.

24 Q. And then page 138, starting at line 17.  Does he lay out

25 video footage that was taken from Walmart?
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 1 A. He does.

 2 Q. Additionally, would you be able to turn to page 142, is

 3 where it would start?

 4 A. Okay.

 5 Q. There was another individual from Cato, correct?  Look

 6 at line, starting at nine.

 7 A. I see, yes.

 8 Q. And then starting lines 20, 21:  Do you know why you're

 9 here today?  About some footage I recorded.  So there were two

10 companies that had footage at the same time of Mr. Moultrie,

11 correct?

12 A. That appeared to be the case, yes.

13 Q. Now, going back to victim identification, was the victim

14 at all unequivocal or equivocal when it came to identifying Mr.

15 Moultrie, do you remember?

16 A. Do you mean was she able?

17 Q. Was she confident on wavering?

18 A. Confident?  I mean, yes.  I mean, she, at the time from

19 what I remember she was very confident in his identification.

20 Q. Was the spread she was shown that had Mr. Moultrie on it

21 the first spread she was given, do you remember?

22 A. I don't recall how many spreads she got.

23 Q. Now, you stated that the Court didn't go into his

24 pending charges from other counties, did they or did they

25 during trial?
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 1 A. They did not.

 2 Q. Specifically, do you remember any mention whatsoever of

 3 them being able to trace Mr. Moultrie's car from a Charleston

 4 County case at that trial?

 5 A. I do not, I do not recall that.

 6 Q. You don't.  Would you be able to turn to --

 7 MS. MARTO:  One moment, Your Honor.

 8 THE COURT:  Sure.

 9 Q. -- page 183?

10 A. Okay.

11 Q. Starting with line two:  And you provided photos to

12 Detective English in Charleston?  Yes, sir.  For the purpose of

13 trying to get a match?  Yes, sir.  And so there was at least an

14 indication that Charleston County Police Department did have

15 his tags, correct?  Is that what you could infer from that?

16 A. That is, yes.

17 Q. And do you remember if that was why they traced -- in

18 order to secure the search warrant that's how they were able to

19 obtain that search warrant is by tracing it from the tag in

20 Charleston?  Do you recollect that?

21 A. I do not recollect that, no, I don't.

22 Q. But a search warrant was obtained, correct?

23 A. It was.

24 Q. And you had objected to that at first or at that very

25 least affidavit used to secure the search warrant?
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 1 A. I do not recollect that --

 2 Q. You don't recollect that?

 3 A. -- but I would assume so, but I'm not sure.

 4 Q. Okay.  Now, a search warrant was obtained, correct?

 5 A. Yes.

 6 Q. And they were able to find some pretty unique items in

 7 Mr. Moultrie's house, is my understanding, is that correct?  

 8 A. (No audible response.)

 9 Q. You don't recollect?

10 A. I don't recollect, no.

11 Q. You don't recollect just many, many photos taken of

12 random things in the house?

13 A. I don't recollect specifically what the photos were

14 because its been so long, but I would assume so, because I've

15 seen lots of evidence since then, and that's usually the case.

16 Q. Would you be able to turn to page 160 for me, please?

17 A. Okay.

18 Q. So they were able to find the car that matched the

19 description, correct?

20 A. Yes.

21 Q. Is that lines two through four?

22 A. Yes, they were.

23 Q. They were able to find several hats that they said could

24 be traced to the scene, line nine?

25 A. Yes, they were.
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 1 Q. Line 13, red tin can on the self?

 2 A. Yes.

 3 Q. Line 17, photograph of the money taken?

 4 A. Yes.

 5 Q. Line 18, shoes we photographed, size 13?

 6 A. Yes.

 7 Q. Now, didn't Mr. Moultrie -- from your recollection was

 8 there anything particularly unique or unusual about the size 13

 9 shoe involved in the case?

10 A. Not to my recollection, no.

11 Q. So you don't recollect the victim testifying that he

12 came into the store requesting a size 13 shoe?

13 A. I do not recollect that, no.

14 Q. Would you be able to flip to 119 for me?

15 A. Okay.

16 Q. So the victim is describing what happened, and then

17 starting on lines 13:  And then he went down to the thirteens

18 and come back with tens and elevens and pulled out a shoe, so

19 he asked me, he says, ma'am, can you get this shoe for me in a

20 13?  Do you have it?  Do you recollect that now?

21 A. Now I do, yes.

22 Q. And that wasn't, from my understanding, the only time he

23 requested a size 13 shoe, correct, I think that was a common

24 denominator in the other two charges?

25 MR. FALK:  Objection, Your Honor, that was not part
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 1 of the record in this case.  The testimony about the other two

 2 arrests, that was not part of the record here.  So I mean, the

 3 jury didn't hear that, so the fact that this -- she's trying to

 4 do exactly what Judge Brown did not let the solicitor do in

 5 that case is trying to bring into evidence of these other acts,

 6 one before and one after.

 7 MS. MARTO:  Question withdrawn, Your Honor.

 8 THE COURT:  Sustained.

 9 BY MS. MARTO:  

10 Q. Now, going back to the victim's identification, how

11 certain did she say she was at trial, do you remember if she

12 wavered?

13 A. From what I remember she was pretty confident, but

14 obviously, I couldn't say how confident she was, but from what

15 I remember she seemed pretty confident at the time.

16 Q. Can you turn to page 127 for me, please, starting at

17 line 12:  How long did it take to make that identification, the

18 blink of an eye?  Does that sound more confident than you

19 originally remember?

20 A. Now it does, yes.

21 Q. Now, going to the lesser included jury charge, you

22 studied the law before going to trial, correct?

23 A. I did.

24 Q. The law surrounding cases similar to Mr. Moultrie's?

25 A. I did.
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 1 Q. But you weren't familiar with the Beatty case, correct?

 2 A. At that time, no, I was not.

 3 Q. My understanding was that Beatty wasn't decided until

 4 2018.  Would you be able to recognize an opinion that hasn't

 5 been decided until almost two years before trial, or two years

 6 after trial?  Are you clairvoyant?

 7 A. Am I clairvoyant?  

 8 Q. Yes. 

 9 A. No, I mean, I wouldn't remember, no, any cases that

10 happened two years after the trial?

11 Q. Right.

12 A. No. 

13 Q. It sounds like a ridiculous question but I did want to

14 confirm.

15 A. No, I would not recollect that.

16 Q. Now, you don't remember Mr. Moultrie being served with

17 an LWOP notice, do you?

18 A. I do not.

19 Q. Would you be able to turn to page 172 in the record for

20 me, please?  Starting line 17:  I have the notice of intention

21 to seek a sentence of life without parole.  This was served on

22 the defendant back on April 7, 2016 and filed the same day.  Do

23 you recollect now, or no?

24 A. I see it in the record, but, no, I do not recollect when

25 that happened.
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 1 Q. Is there a reason why you didn't object to it?

 2 A. No idea, but I did not object.

 3 Q. Okay.

 4 MS. MARTO:  One moment, Your Honor.

 5 Q. Now, going back to page 160, they also located starting

 6 on line 23, a pair of glasses?

 7 A. They did. 

 8 Q. And that fit the description given, correct?

 9 A. That, I do not recall, no.

10 Q. But you do recognize that the person identified on the

11 lineup was, in fact, wearing glasses?

12 A. Yes, I do.

13 Q. And all of the individuals fit the description on the

14 sheet, correct, glasses?

15 A. Yes, they were all wearing glasses.

16 Q. And Mr. Moultrie is wearing glasses today, correct?

17 A. He is.

18 Q. Now, page 161, starting line 13 and 14, they also

19 located a blue jumpsuit, correct?

20 A. They did.

21 Q. And Mr. Moultrie was seen wearing a blue jumpsuit on the

22 scene?

23 A. From what I remember, yes.

24 Q. Now, concerning the judge's original instructions to the

25 jury, did you holistically find anything improper at the time
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 1 in the moment?

 2 A. At the time in the moment, no, I did not.

 3 Q. And you didn't find anything holistically wrong or

 4 perhaps, like, prejudicial or burden shifting about the State's

 5 closing, holistically, at the time?

 6 A. At the time, no, I did not.

 7 Q. They also had cell phone records on Mr. Moultrie,

 8 correct, tracing him to that area around that same time, that

 9 you remember?

10 A. I believe so, yes.

11 Q. Now, generally speaking, what was your trial strategy

12 going in?

13 A. Generally speaking, my trial strategy was to

14 cross-examine the witness, and given Mr. Moultrie's record,

15 obviously, I wasn't going to call Mr. Moultrie to the stand,

16 and obviously, it is not his burden to prove that he's

17 innocent.  So my strategy was to try to kind of pick through

18 what the State had and what they put up, and that's what I did.

19 Q. So just to summarize, to find holes in the State's case

20 by cross-examining their witnesses?

21 A. Yes, yes, I did.

22 Q. Now, did you ever particularly in your closing argument

23 challenge the victim's credibility, do you remember?

24 A. I do not recall whether or not I challenged her

25 credibility.  Obviously, it would be, you know, some level of
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 1 challenge because I was representing Mr. Moultrie, so I could

 2 only assume that I challenged that in same way in closing.

 3 Q. Now, your closing starts on page 238, line 22.

 4 A. Okay.

 5 Q. And so you stated that you didn't deny that she had been

 6 robbed, right?  Starting line 22:  I do not deny, nor does

 7 Stanley, nor does the investigator, I do not deny that Ms.

 8 Messinger (phonetic) was robbed.  She sat there and she cried.

 9 It was upsetting for her, I don't deny that someone robbed Ms.

10 Messinger (phonetic) and the only thing I deny is that it was

11 Stanley Moultrie, but again, she stated that she could

12 recognize Mr. Moultrie in the blink of an eye, correct?

13 A. She did.

14 Q. And there were other unique identifying attributes about

15 him again, including the jumpsuit and the glasses, the knife?

16 A. Yes.

17 Q. Was there any question at trial, do you remember,

18 whether or not Mr. Moultrie had a knife?

19 A. I don't remember specifically, but there was a question

20 whether he had a knife, because from what I remember a lot of

21 it was hidden in some fashion, so again, I don't really

22 remember, but I think a lot of it was hidden in his jacket or

23 something of that nature, but I do not, specifically, I do not

24 remember.

25 Q. But she did state that he had a knife, correct, whoever
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 1 robbed her?

 2 A. I believe she did, yes.

 3 MS. MARTO:  One moment, Your Honor.

 4 Q. So in conclusion, it's safe to say that this trial was a

 5 long time ago and the details for you are a bit hazy about what

 6 exactly happened, does that generally sum it up?

 7 A. Yeah, that generally sums it up, yeah, it was a long

 8 time ago.

 9 Q. And you've had many trials since then?

10 A. I have had lots of different cases.

11 Q. Some of those being armed robberies, I assuming?

12 A. Yes.

13 MS. MARTO:  Thank you.  No further questions, Your

14 Honor.

15 REDIRECT EXAMINATION 

16 BY MR. FALK:  

17 Q. Did you consider asking for a request for strong armed

18 robbery for a jury charge?

19 A. I did not consider a lesser included, no.

20 Q. The solicitor asked you to talk about some of the

21 photographs and she asked you about whether or not there was a

22 description of the vehicle, and that description was a black

23 vehicle, isn't that correct, that's what is in the transcript?

24 I mean, it wasn't described as a big black vehicle, it was just

25 a black vehicle; is that correct?

 
437



    25

 1 A. Of course, in the transcript, yes.

 2 Q. And also, the solicitor said that there was a photograph

 3 of money inside his house, but there was no identification that

 4 that money came from any particular source; is that correct?

 5 A. That's correct.

 6 Q. And no knife was ever introduced into evidence; is that

 7 correct?

 8 A. That is also correct.

 9 MR. FALK:  Your Honor, if I could, I had some

10 concerns with what would have had been part of a Biggers

11 Hearing, and I don't know if I could address it to you because

12 it is set forth in the record, or if you want me to try to

13 bring that in through Mr. Lucas?

14 THE COURT:  Why don't go ahead and just try with him

15 and then you can go further.

16 MR. FALK:  Okay.

17 BY MR. FALK:  

18 Q. Do you think there was reason to doubt whether or not

19 she got a good look at him, whether or not Ms. Messinger

20 (phonetic) had a good opportunity to view him?

21 A. Of course I have reasons to doubt.  It could have been

22 any African American male.

23 Q. Because if you look at, let's just look at page 119,

24 lines 22 through 25.  Well, actually, Mr. Lucas, if you could

25 just to yourself read her entire answer starting at 119, line

 
438



    26

 1 four through to 121, line 12.  I know it's a couple pages.

 2 A. Okay.

 3 Q. Does it look like he came up to her and grabbed her from

 4 the front or the back?

 5 A. Do you have a specific line for that?

 6 Q. It looks to me that it sounded like -- when I start on

 7 the bottom of page 22 it sounds like -- Excuse me, 119, line

 8 22, it seems to me, and I'm trying not to lead here, but it

 9 seems to me she said that he came up to her and she heard

10 something, him pulling something out of his overalls and she

11 turned around, or she looked over and saw him.

12 A. Yes, you're right.

13 Q. And then it looks as though he never took his hands off

14 of her or the knife off of her, and I can see that on page 120,

15 lines 13 and 14, while he had his hand around the neck.

16 A. Yes.

17 Q. And she's describing her handing the money to him on

18 page 120, lines 13 and 14, it sounds like she's handing it

19 backwards to him, that's where I'm assuming that she's saying

20 that he grabbed her from the back.

21 A. Yes, I agree.

22 Q. And then on lines 17 and 18 she sits it on a table,

23 she's looking straight at him, she's actually trying to see him

24 through a mirror on page 120, lines 17 and 18.

25 A. I see that, too.
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 1 Q. And then I guess she's lying down and she's trying to

 2 sort of see him out of the corner of her eye.

 3 A. Yes, that is what it appears.

 4 Q. Okay.  Now, let's go over to page 125.  And lines two

 5 through seven, I think there's a question about how long was

 6 Mr. Moultrie, how long was he in the store prior to the

 7 confrontation?  She answers that at line seven.

 8 A. Yes.

 9 Q. So she had about five or six minutes to look at him

10 before the confrontation?

11 A. That is correct, yes.

12 Q. And also on the glasses, look at line 11 and 12 where

13 she's describing the glasses he was wearing?

14 A. She was.

15 Q. What's her description?

16 A. Round-rimmed glasses.

17 Q. And I don't know if you've still got that exhibit up

18 there, but he's not wearing round glasses in that picture, is

19 he?

20 A. He is not.  It looks like, well, actually, I know, he

21 has, like, rectangular glasses in every picture.

22 Q. Okay.  And then if you look at the date, I think it's

23 exhibit ten, the written part where she signs it.

24 A. 1-31-2015?

25 Q. Yeah, and so the date of the incident was 1-20-2015; is
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 1 that correct?

 2 A. That is correct.

 3 Q. So there was 11 days in between this identification?

 4 A. There was.

 5 Q. Those were the issues that you could have raised at a

 6 Biggers Hearing?

 7 A. They were.

 8 MR. FALK:  Your Honor, if I could just have another

 9 minute?

10 Q. If you would just go to page 104.

11 A. Okay.

12 Q. And if you look at lines 18 through 23 --

13 MR. FALK:  Your Honor, I identified this passage in

14 my motion, I mean, in my amended PCR.  

15 Q. -- but on page 104, lines 19 through 23, do you see any

16 more search for the truth language there?

17 A. I do see that, yes.

18 Q. Did I miss something?  Did they actually bring in GPS

19 from his phone?

20 A. That, I do not recall, whether or not GPS was involved.

21 Q. Because I have to admit, I missed it and I don't see a

22 witness who might have brought that in.

23 A. I just remember the cell phone records, whether or not

24 that could be interpreted as GPS, I do not know.

25 Q. Were they in discovery or were they admitted?
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 1 A. The records from the cell phone?

 2 Q. Yes.

 3 A. That, I don't remember.

 4 Q. Okay.

 5 MR. FALK:  One moment.

 6 Q. I did notice, you did cross-examine Ms. Messinger

 7 (phonetic) about her statement, and she made numerous

 8 statements; is that correct?  Let me go to your cross-

 9 examination.  Hold on.  Can you look at and just sort of skim

10 over pages 130 through 132, and this is your cross-examination

11 of Mrs. Messinger (phonetic) and it appears to me that you are

12 discussing -- I mean, the record speaks for itself, but it

13 appears to me that you're highlighting some of her

14 inconsistencies in her statements?

15 A. It does, yes.

16 Q. And that, again, could have been presented to the Court

17 at a Biggers Hearing?

18 A. It could have, yes.

19 Q. No, I just, I need to assume because I'm just trying to

20 make a record.

21 A. I understand, I understand.

22 MR. FALK:  I have nothing further.

23 THE COURT:  Alright.  Yes, ma'am?

24  

25  
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 1 RECROSS-EXAMINATION 

 2 BY MS. MARTO:  

 3 Q. Now, concerning the fact that he was behind Ms.

 4 Messinger (phonetic) from the beginning, was that her initial

 5 interaction with Mr. Moultrie, him jumping her from behind, do

 6 you remember?

 7 A. That, I do not remember.

 8 Q. Can you turn to page 119 for me, please.

 9 A. Okay.

10 Q. Starting with line nine, it says that she saw him walk

11 down as if he were looking for something and that it's her job

12 to recognize a customer when he needs help, and she asked him

13 if she could help him, and then going down to 16, he asked her

14 for a size 13 shoe and asked if she had it and directed her to

15 go to the back in order to get it.  Is that a fair

16 interpretation of what was described?

17 A. Yes, that's a fair interpretation of that.

18 Q. So he didn't jump her from behind, from her testimony

19 anyway?  Not initially, that wasn't her initial interaction

20 with him?

21 A. Well, according to the record, you're right, he did not

22 approach her from behind.

23 Q. So at least according to the victim she was face to face

24 with him for some amount of the time it occurred?

25 A. Yes.
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 1 Q. Yes, okay.  Now, concerning the glasses, she described

 2 them as round-rimmed, and they were rectangular in the picture,

 3 is that fair?

 4 A. That is fair to say.

 5 Q. I'm a glasses wearer and I see you are, too.  Do you

 6 wear the same pair of glasses every day for the rest of your

 7 life, or do you change them out?

 8 A. Unfortunately, I wear the same --

 9 MR. FALK:  Objection, relevance.

10 THE COURT:  I'm going to overrule.  I think it is

11 relevant.  Go ahead.

12 A. Yes, I wear the same glasses every day.

13 Q. And all the people in the picture were wearing similar

14 shaped glasses, right?

15 A. Yes, they were.

16 Q. Now, concerning the cell records, it may not have -- do

17 you remember any pinging from cell towers that was introduced

18 at trial?

19 A. I do not remember.

20 Q. So starting on page 198, there was an individual

21 introduced who had records concerning -- if you look down

22 starting at line 20, the start time of phone calls, duration of

23 calls in seconds, which cell site processed the call,

24 terminated the call, number the call was made to or received

25 from, and then if you were to go to, I believe it's 201, my
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 1 apologies, 203, starting at line 14.  Do you recognize what's

 2 marked as Exhibit 61 and then down at 19, he ultimately says:

 3 These are cell records.  Of what?  Mr. Moultrie's phone number.

 4 And then you go down further, and they were ultimately admitted

 5 into evidence, correct, bottom of page 204?

 6 A. They were admitted into evidence, yes.

 7 Q. Page 208, and then starting at the top:  What does the

 8 map show?  The phone calls that were screenshotted.  And then

 9 if you wouldn't mind silently reading to yourself pages 208 and

10 209.  This goes on until about page 212, but from that are you

11 able to remember whether or not cell phone pings in terms of

12 the locations were introduced at trial?

13 A. I personally don't remember, but based on the record it

14 appears that they were.

15 Q. And that was introduced by the State, correct?

16 A. It was.

17 Q. But again, the trial was so long ago that it's difficult

18 to recollect a lot of details, right?

19 A. That is correct.

20 MS. MARTO:  No further questions, Your Honor.

21 THE COURT:  Anything further?

22 MR. FALK:  No, Your Honor, and I apologize for the

23 cell phone thing.  We didn't have to go down that path and I

24 apologize.

25 THE COURT:  You may step down.  Thank you.  Call your
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 1 next witness.

 2 MR. FALK:  I'll call Mr. Moultrie.

 3           STANLEY D. MOULTRIE WAS DULY SWORN AT THIS TIME AND 

 4 TESTIFIED AS FOLLOWS: 

 5 DIRECT EXAMINATION 

 6 BY MR. FALK:  

 7 Q. State and spell your name for the record.

 8 A. Stanley Moultrie, S-T-A-N-L-E-Y, M-O-U-L-T-R-I-E.

 9 Q. Mr. Moultrie, did you hire Mr. Axelrod or was he

10 appointed to represent you?

11 A. I hired Mr. Axelrod.

12 Q. You hired him?

13 A. Yes, sir.

14 Q. If you think about the first day of trial, how long

15 before the first day of trial did you meet with Mr. Lucas, in

16 your recollection?

17 A. It was the week before, the week before. 

18 Q. Did you ever receive a copy of an LWOP notice from the

19 Solicitor's Office?

20 A. No, sir, I did not.

21 Q. Can you describe your conversations with Mr. Lucas about

22 the trial strategy?

23 A. The two occasions that we did talk it was kind of brief

24 because he was, I think in his words, given the case through

25 another attorney that was with Mr. Axelrod and he had to gather
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 1 all of the, I guess, evidence together.  Because I think his

 2 words to me was that it was so disorganized he had to put

 3 everything together because he was taking it from someone else.

 4 He was trying to strategize, I guess, a platform.  I don't

 5 think he was sure as to which direction he was going to go, he

 6 was trying to use one of two directions at the time, I think it

 7 was the search and seizure and I think it was the criminal

 8 responsibility at the time is what he was looking at.

 9 Q. Since that was raised, what is that discussion about

10 criminal responsibility?

11 A. Because of my mental health status at the time, whether

12 or not I was criminally responsible at the time of the crime.

13 So I think that's what he was trying to, I guess, go in that

14 direction.

15 Q. And you and I discussed this earlier, but sort of, you

16 suffer from maybe PTSD from some prior assaults?

17 A. Yes, sir, from when I was searched and assaulted as a

18 kid in Junior high school, yes, sir.

19 Q. You know what's going on today, right?

20 A. Yes, sir, I do.

21 Q. You're aware of your surroundings right now?

22 A. Yes, sir.

23 Q. Did he tell you how he was going to sort of -- what did

24 he tell you the evidence that the State had?

25 A. It wasn't really clear as to exactly what he was saying
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 1 other than what was given here today.  I think he was trying to

 2 really capture one of two areas that he thought was the

 3 strongest and work on those, from my understanding.  Like I

 4 said, the two times we talked was 15 minutes a piece at a time

 5 so it wasn't a real lengthy conversation.

 6 Q. Again, you hired Mr. Axelrod; is that correct?

 7 A. Right. 

 8 Q. And why did you hire him?

 9 A. Actually, a friend of the family knew him, and so that's

10 why they recommended me to him because he was actually handling

11 the accident case for me before he took on the criminal case.

12 Q. Did you think he had any type of experience in criminal

13 law?  

14 A. Mr. Axelrod?

15 Q. Yes.

16 A. Mr. Axelrod, yes. 

17 Q. And that's what you were hiring, right?

18 A. Right, Mr. Axelrod, right.

19 MR. FALK:  Your Honor, I have no further questions.

20 THE COURT:  Alright.  State?

21 CROSS-EXAMINATION 

22 BY MS. MARTO:  

23 Q. How are you doing today, sir?

24 A. Well.

25 Q. Good.  Now, you don't remember being served with an LWOP
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 1 notice, correct, is that what you said?

 2 A. Hand delivered to me, no, ma'am, I was not.

 3 Q. You don't have a copy of the transcript before you right

 4 now, do you?

 5 A. Not before me, no, ma'am.

 6 Q. Do you think that a copy of the transcript would help

 7 you refresh your recollection?

 8 A. When you said on April 7th of that year I was served?

 9 Q. Yes.

10 A. I remember you saying it, but no, I was not physically

11 served the notice, no, ma'am.

12 Q. Is there a reason why you didn't ask your attorney in

13 the middle of trial why he didn't object to that?

14 A. Well, at the time I didn't know that I couldn't be

15 served because that wasn't the direction he was going in.  I

16 remember him saying at the time that if found guilty they're

17 probably going to be seeking a life sentence.  He said, well,

18 we're not even looking at that, and obviously, I'm sure that's

19 what my attorney would say, but, no, I was never served notice

20 of that.

21 Q. So you just didn't think of it in the moment to ask him?

22 A. Why are they seeking a life sentence?

23 Q. No, why the State said that you were served with notice

24 if you weren't.

25 A. Well, ma'am, I'm sure to cover themselves, but it would
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 1 be on record if I had because I didn't sign off for it.  

 2 Q. And you thought you were going to get Mr. Axelrod to

 3 represent you, correct?

 4 A. During trial, yes, I did.

 5 Q. Because he's a competent attorney?

 6 A. Yes, ma'am.

 7 Q. And that you thought that you would have a better case

 8 if a competent attorney was representing you?

 9 A. No.  I feel Mr. Lucas is competent.  I think, like you

10 said, at the time he was new to that case, did not know what to

11 and what not to object to at the time.

12 Q. What I'm getting at, sir, is you hired him because you

13 thought that he would do a good job, right, Mr. Axelrod,

14 independent of Mr. Lucas?  That was the reason behind hiring

15 him, right, you had experience with him as an attorney and he

16 had done a good job for you?

17 A. Well, honestly, a friend of the family wanted me to hire

18 him because I had Mr. Ronald Hazzard in the beginning and he

19 was very competent, but they wanted to obtain Axelrod since I

20 already had him in the accident case. 

21 Q. And you recognize that other attorneys beyond Mr.

22 Axelrod could do a good job for you?

23 A. Sure, yes. 

24 MS. MARTO:  One moment, Your Honor.  No further

25 questions.  Thank you.
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 1 REDIRECT EXAMINATION 

 2 BY MR. FALK:  

 3 Q. When did you first find out about the LWOP notice?  When

 4 did you first see it?

 5 A. When I first seen it was in my appeal packet after I was

 6 found guilty.

 7 Q. I'm sorry, in your what packet?

 8 A. In my appeal, once I was, my appeal packet.

 9 Q. And so you got that from the indigent defense or Mr.

10 Axelrod's office?

11 A. Indigent defense.

12 MR. FALK:  No further questions.  

13 THE COURT:  You may step down.  Thank you.  Call your

14 next witness.  

15 MR. FALK:  We have no further witnesses.  

16 THE COURT:  Any witnesses on behalf of the State?

17 MS. MARTO:  Yes, Your Honor.  The State would call

18 Mr. James Thomas to the stand, please.

19           JAMES AUSTIN THOMAS WAS DULY SWORN AT THIS TIME AND 

20 TESTIFIED AS FOLLOWS: 

21 DIRECT EXAMINATION 

22 BY MS. MARTO:  

23 Q. Please state your name and spell it for the record.  

24 A. James Austin Thomas.  I go by Austin, but James is

25 common spelling.  J-A-M-E-S, T-H-O-M-A-S.
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 1 Q. How are you doing this morning?

 2 A. Good, how about yourself?

 3 Q. I'm doing well.  Thank you for coming.  So what was your

 4 involvement in Mr. Moultrie's case?

 5 A. Well, I moved from Horry County Solicitor's Office to

 6 Georgetown and I inherited his file and I ultimately called the

 7 case for trial and tried the case. 

 8 Q. As a prosecutor?

 9 A. Correct. 

10 Q. How long were you with the solicitor's office at that

11 point?

12 A. About four and a half years.

13 Q. Have you done any other armed robberies or robberies

14 before that?

15 A. I had handled many of them, I tried, I believe, three

16 armed robberies prior to that, maybe four.

17 Q. So were you the prosecutor on the case from its

18 inception, or when did you begin?

19 A. No, not from the time of the charge, I was in Horry

20 County at that time, but I did have it for at least a year, I

21 would say.

22 Q. Upon reviewing the evidence what was your perception of

23 the strength of the case?

24 MR. FALK:  I would object to the relevance here.  I

25 mean, his opinion of the strength of the case is not really
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 1 relevant to the question here.  What's relevant is what the

 2 jury heard and what their verdict was and I don't know whether

 3 his opinion of the strength of the case really bears.  I mean,

 4 it's not like when I was asking Mr. Thomas trying to get his

 5 idea as far as the trial strategy, excuse me, Mr. Lucas.  I

 6 just don't understand the relevance to the testimony.

 7 MS. MARTO:  Your Honor, I'm trying flesh out what

 8 evidence was involved because the Biggers issue was involved.

 9 We're trying to flesh out what other evidence they had in

10 locating Mr. Moultrie and particularly in regards to whether or

11 not he was prejudice like Mr. Lucas --

12 MR. FALK:  Your Honor, the only answer that's

13 relevant was what was introduced.  I mean, if they had other

14 evidence --

15 THE COURT:  Why don't you rephrase your question and

16 make it a little more specific.

17 MS. MARTO:  Sure. 

18 BY MS. MARTO:  

19 Q. What evidence was involved in the case?

20 A. Well, there were videos from Walmart and Cato, those

21 stores that were near the shoe store at issue in this case.

22 There were cell phone records and they were plotted out by a

23 detective in Myrtle Beach on a system called CellHawk and those

24 records had Mr. Moultrie at his residence or his phone at his

25 residence that morning over in the area of the Shoe Show that
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 1 was robbed and then going back to the residence right

 2 afterwards.  There was the identification from the victim, the

 3 911 call from the victim prior to her picking Mr. Moultrie out

 4 on the lineup that was produced by SLED in which in that 911

 5 call she gives the description of the assailant.  There was --

 6 he was on video as well as his vehicle was on those videos and

 7 then, of course, there were a number of other similar incidents

 8 that I attempted to get into evidence under Lyle for identity,

 9 so that was the evidence that I recall.  Also a search warrant

10 was executed at his house so based on the description that the

11 victim gave a lot of those clothing items were found at his

12 house.  There didn't appear to be anybody else that lived at

13 his residence, certainly no other male.

14 Q. What items did the search warrant reveal?

15 A. For this trial I believe we introduced a jumpsuit, I

16 believe Dickies jumpsuit that was worn by the assailant, maybe

17 photographs of glasses, size 13 shoes, as that is what he asked

18 the victim for, and then certainly there were other items

19 related to some of the other robberies.

20 Q. So to summarize that, there was more evidence beyond the

21 victim's personal identification?

22 A. Absolutely.

23 Q. Now, do you remember how confident the victim was in

24 identifying?

25 A. She was very confident, I met with her prior to trial.
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 1 She was certain it was Mr. Moultrie.  She said she would never

 2 forget his face, never get that out of her head.  She was, I

 3 believe, a credible witness.  I believe she did a good job on

 4 the stand.  Certainly, I wasn't worried about her being on the

 5 stand.  In my conversations with her she seemed to recall the

 6 incident very well and I thought she was a good witness for the

 7 State.

 8 Q. Did she recall a knife by chance or any other weapon

 9 or --

10 A. She did, she specifically testified to the knife, and I

11 believe she testified as to where it was placed on her and went

12 into detail on all those issues.  She testified that she had an

13 opportunity to speak with Mr. Moultrie for a period of time

14 before she was attacked.  He was the only person in the store.

15 His M.O. was he would get to the store early when nobody else

16 was there and he would strike up a conversation with the

17 usually, female, sole employee, at a store, it would be a store

18 where there would only be one employee there, and talk and be

19 friendly and she testified how he was friendly, and then, you

20 know, it just turned when he did attack.

21 Q. Do you remember serving an LWOP notice by chance?

22 A. I don't specifically remember it.  It wasn't my first

23 time serving somebody with LWOP.  I know you have to serve the

24 defendant as well as his counsel so I'm confident that it was

25 done correctly unless it was something done before I got to the
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 1 office, which I believe I would have been at the office in

 2 April.  So what I would have done was I would have served him

 3 in open court.  I would have brought him into court with his

 4 attorney and served him in open court.

 5 Q. So that was your general practice?

 6 A. Correct.

 7 MS. MARTO:  One moment, Your Honor.

 8 Q. Do you recall the jury instructions given, by chance?

 9 A. Not from that time, but I did review the transcript back

10 in March when it was first sent to me.

11 Q. Did you think the search for the truth language was

12 inappropriate?

13 A. Not at that time.

14 Q. Looking at it holistically, there was no burden

15 shifting?

16 A. I didn't feel so.  I'm aware of the case that has come

17 out since that time, but, no, that isn't something that

18 concerned me.

19 MS. MARTO:  No further questions, Your Honor.

20 THE COURT:  Anything further, Mr. Falk?

21 MR. FALK:  Your Honor, if we could stand down for a

22 moment.  I wasn't expecting to see Mr. Thomas.  There was one

23 thing I read in the transcript and I don't have it marked, but

24 I know where it is.  It will just take a moment.

25 THE COURT:  Take your time.
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 1 CROSS-EXAMINATION 

 2 BY MR. FALK:  

 3 Q. Do you have a copy of the transcript up there?

 4 A. No, sir, I do not.

 5 Q. Let me hand you page 101.  If you could kind of just

 6 look over that page and sort of familiarize yourself with where

 7 you are in the process.  I think you had just finished the Lyle

 8 motion on the testimony about the other robberies and Judge

 9 Brown made his ruling:  Is there a question about is there any

10 other motions we need to make?  And is there a question do we

11 need to have a hearing about the defendant's statement?  Then

12 there's some type of answer.  I don't have it in front of me

13 now:  So we don't have to have a Jackson v. Denno motion.

14 A. Correct. 

15 Q. Why didn't you bring to the Court's attention that there

16 should be a Bigger's Hearing?

17 A. I really wasn't too worried about the statement.  I

18 didn't think there needed to be a Biggers Hearing at that time.

19 I thought that the lineup was very good.  I thought that she

20 had a good opportunity to see him.  I thought that she was very

21 certain in her identification and I didn't see it as a big

22 issue.  I honestly thought that it wasn't brought up by defense

23 counsel because I believe that, I think it would have changed

24 the judge's ruling on some of the evidence I wanted to get in

25 related to the other robberies.
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 1 Q. But you're familiar with the State versus Liverman?

 2 A. I'm not offhand, no, sir.

 3 Q. It's 2012 decision.  Do you want to just look over it?

 4 I think the decision speaks for itself, but I think it stands

 5 for the proposition that if there is a dispute about an

 6 eyewitness identification the defendant is entitled to a

 7 Biggers Hearing.

 8 A. Okay.  

 9 MR. FALK:  Your Honor, no, further questions.

10 THE COURT:  Anything further from the State?

11 MS. MARTO:  No, Your Honor.

12 THE COURT:  You have a good day.  Call your next

13 witness.

14 MS. MARTO:  That is the conclusion of the State's

15 case, Your Honor.

16 THE COURT:  Would you like to make a closing

17 statement, either of you?

18 MR. FALK:  Your Honor, I believe this is a case where

19 Mr. Lucas sort of got thrown under the bus a little bit on

20 being thrown into this case at the last minute.  I think the

21 case law is pretty clear with State versus Liverman.  I can

22 give you that site and I can hand you that case.  It's 398

23 South Carolina 130, it's a Supreme Court decision from 2012.

24 It basically follows the United States Supreme Court decision

25 Perry versus New Hampshire about the defendant's right to have
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 1 an in camera Biggers Hearing when there is going to be an

 2 eyewitness identification.  There had been a sort of split in

 3 the law in South Carolina prior to Liverman where under McCleod

 4 I think the case law was that Biggers Hearing was not mandatory

 5 when there was evidence that the witness knew the person in

 6 advance but then Liverman I think stands for the proposition

 7 that based on Perry versus New Hampshire everybody's entitled

 8 to, you know, you're entitled to that.  I also bring two other

 9 cases, one is State versus Reyes and Tappeiner versus State.

10 Reyes is 432 South Carolina 394 and Tappeiner versus state

11 which is a PCR, 416 South Carolina 239.  Those are cases,

12 Tappeiner is a case where among other things the person was

13 granted PCR relief on appeal based on the bolstering argument

14 by the Solicitor in the closing argument bolstering his

15 witnesses.  So I think on those primary two points of whether

16 or not he should have had a Biggers Hearing, I think the case

17 law is clear that he was entitled to this Biggers Hearing and I

18 think that there is evidence in there that Judge Brown could

19 have reached a decision favorable to the defense on that

20 Biggers, because this was some of the points I was

21 highlighting, she only saw him for six minutes prior to the

22 assault.  I'm sure this was -- and it looked to me from reading

23 from that that she was focusing on looking at him out of the

24 corner of her eye and not out of a reflection out of a mirror

25 and she did misidentify the glasses.  I think that if you look

 
459



    47

 1 at my exhibit there his picture in the middle seems to stand

 2 out because it's all in white, it's separated.  I do think the

 3 picture that was presented possibly sort of led a little bit.

 4 Again, I think the leading testimony -- excuse me, I guess the

 5 bolstering in the closing argument is an issue, and I want to

 6 also bring the Court's attention to a recent case, and I think

 7 this is also a PCR case, State versus Smalls, a 2018 case, and

 8 they talk about overwhelming evidence of guilt, and there is a

 9 discussion in here on what is considered what the type of

10 evidence that they are talking about.  They're talking about

11 whether or not there was a confession, whether there was

12 forensic evidence, that's the type of evidence that fits more

13 in the category of overwhelming evidence of guilt and if you

14 look at this case you've got this eyewitness identification

15 which may have been good, may have been bad, she didn't know

16 this person from Adam.  The jury certainly did not hear any of

17 the other testimony regarding these other robberies that may

18 have occurred, but certainly that's not the issue with this

19 case.  And then there was the videos, the members of the jury

20 could have seen the videos.  I don't think my client's case was

21 helped any when the detective was sort of narrating and telling

22 the jury what they were seeing while the video was going on,

23 highlighting, that's Mr. Moultrie's car.  So I think if you

24 don't have this eyewitness identification, I don't think you've

25 got a case that you can necessarily prove beyond a reasonable
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 1 doubt, and I think that prior to this eyewitness identification

 2 coming in he was entitled to an in camera hearing.  Now, when

 3 we get to the LWOP -- if the issue was just service of the

 4 LWOP, I'm not sure what the remedy would be, that may just be a

 5 resentencing, however, if the issue is whether or not you can

 6 use the 1993 conviction as the basis for the LWOP, then that's

 7 another issue which I believe, you know, if he went back to

 8 court -- it wouldn't be just a matter if he could go back and

 9 get resentenced, he could not be sentenced under LWOP, so, Your

10 Honor, I think that, you know, there was plenty of meat on the

11 bone on this case.  I think this is, as I said at the

12 beginning, this was a case where somebody was thrown in, he did

13 a good job, there was a lot of stuff that he did well, but I

14 think there's some fundamental things.  I'm surprised that the

15 solicitor didn't make the suggestion for the Biggers Hearing

16 because in my experience, you know, it's always -- of course,

17 they're used to saying is there a Denno Hearing, is there a

18 Biggers Hearing, it's almost a reflex that's starting into a

19 criminal case and it's on the checklist, I'm surprised Judge

20 Brown didn't bring it to anyone's attention, but he was

21 entitled to it before that testimony came in and that testimony

22 was clearly prejudicial.

23 THE COURT:  I guess the key here is a Biggers Hearing

24 applies to a photo lineup made out of court.  An in-court

25 identification by a victim does not require a Biggers Hearing.  
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 1 MR. FALK:  But the lineup came in also.  

 2 THE COURT:  I know, but even if that was a mistake

 3 she identified him in court, and I'm just talking out loud,

 4 thinking out loud.  So she identified him without hesitation in

 5 court on page 128, line 10, and there's a lot of evidence in

 6 this case regardless of the amount placed on the Biggers

 7 Hearing.

 8 MR. FALK:  There's evidence there's a cell phone

 9 there.  The solicitor --

10 THE COURT:  There's witness identification, there's a

11 search warrant and all that stuff found in his house.  The cell

12 phone's pinging him to the location, back to his apartment,

13 there's a lot of stuff here, but anyway, go ahead and give me

14 your closing.

15 MS. MARTO:  Thank you, Your Honor.  Concerning the

16 allegations raised, I'll run down the list:  Pursuant to the

17 LWOP notice the transcript does reflect that one was served and

18 we did have testimony from Mr. Thomas stating that it is his

19 practice to properly serve an individual.  Additionally, the

20 record does reflect that Mr. Lucas didn't object at trial to

21 the admittance of that into evidence.  Concerning the lesser

22 including offense instruction, the victim did testify that a

23 knife was held on her rendering the strong armed robbery and

24 inappropriate instruction given the fact that the weapon was

25 there and there wasn't really any strong evidence to contradict
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 1 her testimony otherwise or render her otherwise incredible.

 2 Concerning the Biggers Hearing, as Your Honor stated, there was

 3 both overwhelming evidence as well as the victim was in

 4 wavering her identification of Mr. Moultrie.  Specifically,

 5 they did show her lineup before that one, she did reject it and

 6 then immediately she did identify Mr. Moultrie.

 7 THE COURT:  Well, take the lineup out of the picture,

 8 she identified him court.

 9 MS. MARTO:  Correct.  

10 THE COURT:  Alright, so you can move on to the next.  

11 MS. MARTO:  Yes, she did both, Your Honor.

12 Additionally, the lineup does reflect that the individuals on

13 all of the pictures look very similar.  Additionally, again, as

14 Your Honor pointed out, there was a great amount of evidence

15 that also tied him to the scene regardless of the victim's

16 testimony or whether or not the lineup was correct, including

17 the tracing -- getting the plate number from Charleston,

18 including cell phone pings, including the jumpsuit found in the

19 house in the search warrant and many other items found there,

20 two video cameras from both Walmart and Cato, and so beyond the

21 victim's identification there was quite a bit of evidence, as

22 well, implicating Mr. Moultrie.  Additionally, as concerning

23 the search for the truth language, much of that has come out in

24 recent years from the State Supreme Court, specifically the

25 case Mr. Fox cited originally, came out two years after the
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 1 trial took place and so in order to be reasonably competent and

 2 not deficient Mr. Lucas is not required to be clairvoyant in

 3 terms of the way the law is going to shake out but to do the

 4 best with what he had and it would be the State's position he

 5 did and not objecting to the search for the truth language

 6 given the fact that the law wasn't solidified on that issue

 7 yet.  And then concerning vouching for victim credibility, it

 8 would be the State's position that the prosecutor do not

 9 impermissibly mischaracterize or misrepresent the testimony

10 given by the victim in that statement, and viewed holistically

11 there is no indication that improper vouching of the

12 credibility took place.  Thank you.  

13 THE COURT:  I'll take a look at it and study it a

14 little bit further and make a ruling.

15 MR. FALK:  Your Honor, my client just wanted to

16 remind you of the vouching, which I did address on the first go

17 around.  I think it's clear that his eyewitness, his main

18 witness in the case, and he's vouching for the credibility on

19 the stand and I didn't hear anything from any type of testimony

20 from Mr. Thomas as to what his thoughts were on that, but I

21 think the vouching alone puts an impermissible impression in

22 the jury's eyes as to whether or not that person was telling

23 the truth, and I'm not sure if -- I'm not sure this whole

24 situation hadn't gotten polluted once she made the in court

25 identification that she has that there and then she points to

 
464



    52

 1 him in the courtroom.  I think that the case, and I'm not

 2 prepared on this, but I think the case law, I mean, that

 3 identification is somewhat polluted by the in-court

 4 identification.  You know, she's keeping looking at this

 5 picture then she's pointing to that person.  Your Honor, I

 6 think that there could have been a 403 argument.  The trial

 7 Court is still the gatekeeper and there's still probably a

 8 basis of whether or not before she can say that that's the

 9 person that he wasn't entitled to some kind of gatekeeping

10 hearing as to whether or not that was reliable.

11 THE COURT:  Mr. Moultrie, would you like to say

12 anything?

13 THE APPLICANT:  No, sir.

14 THE COURT:  I'll take a look at it and study it and

15 let you know.

16  

17  

18  

19  

20  

21  

22  

23  

24  

25  
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