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SUMMARY OF ARGUMENT 

DespIte Respondents' efforts to obscure, thIS case IS stratghtforward and sImple The 

fundamental Issue m thIS case IS not, as Respondents would portray to thIS Court, the nght 

of clttzens to be free to play cards wIth frIends m the pnvacy of theIr own homes Instead, 

the Issue here IS whether S C Code Ann SectlOn 16-19-40 permIts a resIdence to be 

transformed mto a casmo-hke faclhty, where the pubhc, or a large part thereof, IS mVlted VIa 

the Internet, to play "Texas Hold'em" poker for money And, as the Record demonstrates, 

large numbers came on a regular baSIS As the PennsylvanIa Court noted m Commonwealth 

v Hubbard, 69 Pa D&C2d 571, 574, 1974 WL 15856 (1974), "[l]t IS ObVlOUS from the 

testtmony that thIS IS not a sltuatlOn where a few of the boys [or gIrlS] drop m for a Fnday 

mght SOCIal game of poker" Rather than the "frIendly poker game" WIth a few frIends, thIS 

IS a sltuatlOn where, as the mvesttgatmg officer descnbed It, there were so many people 

attendmg these games, held tWIce a week, that the CVS parkmg lot had to be employed to 

accommodate the overflow Record at 77 SectlOn 16-19-40 plamly forbIds games WIth 

cards or dIce for money played m a "house used as a place of gammg" The State submIts 

that If § 16-19-40 IS to have any meanmg at all, ItS enforcement here was warranted Thus, 

the ClrcUlt Court should be reversed 

Respondents' attempts to aVOld S C Code Ann Sectton 16-19-40 are mIsplaced 

DespIte theIr numerous efforts to dIstract the Court's attentlOn by lmpugnmg the State, 1 

Respondents' argument that playmg "Texas Hold'em" poker for money IS not "gammg" 

under § 16-19-40, because It IS predommantly a game of skIll, not chance, completely mIsses 

1 We WIll address Respondents' multIple maccuraCles below See n 5, mfra 
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the mark The statute plamly forbIds the playmg of "any game WIth cards or dIce" m the 

places enumerated m § 16-19-40 It does not make exceptIOn for "games of skIll" as 

Respondents would hope The words m the statute could not have been clearer 

Erroneous also IS Respondents' contentIOn that § 16-19-40 applIes to "resIdentIal 

outbUIldmgs, but not the resIdence ltself" Such an argument mIsses the pomt that the 

express language contamed m the statute makes a "house used as a place of gammg" one of 

the prohIbIted places wIthm the law's reach See, Respondents Bne/at 17 (emphasIs m 

ongmal) Contrary to Respondents' arguments otherwIse, the house m questIOn was made 

accessIble to the publIc through an Internet web SIte, moreover, thIS was a "house used as a 

place of gammg," regardless of whether Nathan Stallmgs made any profit or not At the very 

least, he was compensated for food and dnnks Indeed, when asked on cross-exammatIOn 

whether "anyone could come over," Stallmgs answered "Sure" Record at 177 Many dId 

As the GeorgIa Supreme Court has stated, a "gammg house or gammg place " IS sImply a 

"place at whIch persons gather for the purpose ofhazardmg or bettmg money "Gullat v 

State, 150 S E 825,827 (Ga 1929) 

Respondents' argument that § 16-19-40 IS unconstItutIOnally vague, and should, 

therefore, be construed to apply only to games of chance, Ignores the fact that thIS Court has 

conSIstently construed the statute otherwIse dunng ItS more than 200 years on the books 

Games of cards, such as poker, played for money, have always been "gammg," conSIstent 

WIth the lIteral language of § 16-19-40(a) "any game WIth cards or dICe" The fact that the 

statute IS old or contams words wntten m the language of the 19th century does not render It 

unconstItutIOnally vague For all these reasons, Respondents' conVIctIOns should be upheld 
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SInce § 16-19-40's enactment In 1802 and Its amendment In 1816, the plaYIng of "any 

game wIth cards or dIce" for money has been prohIbIted, If done at any of those places 

banned In the statute, IncludIng a "house used as a place of gamIng" Respondents freely 

acknowledge "Texas Hold'em" poker IS played wIth cards and that they were plaYIng for 

money at the tIme of theIr arrest Respondents Bne/at 3, 11 Such constItutes "gamIng" 

or a "game" under § 16-19-40 as a matter of law ThIS IS so certaInly If the term "gamIng" 

IS construed In ItS popular sense, to Include bettIng on any game, whether skIll or chance 

Such was also the contemporaneous understandIng of "gamIng" when § 16-19-40 was 

enacted See Berkebde v Outen, 311 S C 50,426 S E 2d 760 (1993) ["gamIng" under the 

Statute of Anne Included bettIng losses over a certaIn amount on all games, IncludIng all 

card games] And, It IS the way thIS Court has construed the statute, begtnnIng In the early 

days of ItS eXIstence 

But even assumIng arguendo, that "gamIng" Includes only games of chance, as 

Respondents contend, there IS a wealth ofauthonty, dIscussed below, demonstratIng that all 

card games are, as a matter a/law, games of chance, because the luck of the draw determInes 

the outcome, no matter how skIlled the player may be RecogmzIng thIS fundamental truth, 

the framers of § 16-19-40 speCIfied that "any game WIth cards or dIce" IS prohIbIted when 

played In the prohIbIted locatIon, such as here, In a "house used as a place of gamIng" 

Moreover, Respondents' arguments that § 16-19-40 apphes to reSIdentIal 

outbUildIngs, but not to reSIdences, IS, frankly, both Illogtcal and InCOnSIstent WIth the 

legIslatIve purpose to combat "the pernICIOUS practIce of gamIng" As the mumcipal court 

correctly determIned, and as the Record amply demonstrates, the "house" In questIOn was 
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"used as a place of gamIng" The was hardly a game of poker wIth a few fnends, or a 

gathenng of a few citIzens In their fnend' s home for a card game as Respondents attempt to 

portray Moreover, as we discussed In our pnnclpal Bnef, see Appellant s Bne! at 19-24, the 

early decIsIOns rendered by thIS Court found the statute applIcable to a "dwellIng" house 

which was beIng used as a gamIng house See, State v Bnce, 4 S C L (2 Brevard) 66 

(1806) Indeed, In State v Faulkener, 13 S C L (2 McCord) 438 (1823), thIS Court noted 

that § 16-19-40 had been amended m 1816 because of the "mischIef that the penalty might 

be eluded and the object of the Legislature entIrely defeated by gOIng mto an outhouse 

(outbUIldmg), whether attached to the pnnclpal house or elsewhere" (emphasis added) The 

Faulkener Court's chOIce of words hardly supports Respondents' argument that § 16-19-40 

applIes only to outbUIldIngs, but not the reSidence Such a readIng defies common sense, 

especially given that the Faulkener Court construed the "outhouse" prOVlSlon as all 

encompaSSIng In order to aVOId the statute's CircumventIOn It IS difficult to ImagIne how 

the statute could be more "eluded" than by Respondents' constructIOn If § 16-19-40 IS 

applIcable only to a reSIdence's outbUIldIngs - but not the reSidence Itself-gamblIng would 

run amok Simply by resortIng to the reSidence as a "safe haven" for gamIng 

LIkeWIse, Respondents' argument that portIOns of § 16-19-40 are vOId-for-vagueness 

and overbroad are equally Without ment Because Respondents deem § 16-19-40 

constItutIonally defectIve, they argue that constructIOn of the statute must be narrowed to 

define "gamIng" as lImited to games of chance, hopIng that the Court Will deem "Texas 

Hold'em" as predomInantly a game of skill 
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Such an approach IS, we beheve, futIle, and we strongly dIsagree wIth thIS non-

seqUItur argument NeIther the Act, nor partIcularly the phrase "house used as a place of 

gaInIng" IS vOld-for-vagueness Nor does It pumsh mnocent conduct In State v Torres, 

831 S W 2d 903 (Ark 1992), the Arkansas Supreme Court addressed a SImIlar questIOn The 

statute at Issue, hke § 16-19-40 also a 19th century enactment, forbade the keepmg of a 

"gammg house" or place of gambhng SImIlarly, "gammg" was not defined m that statute 

The defendant attacked the statute as vOId-for-vagueness, but the Arkansas Supreme Court 

rejected the argument, notmg that prevIOUS JudICIal deCISIOns had construed the term 

Quotmg one of those deCISIOns, PortIS v State, 27 Ark 360 (1872), Torres concluded that 

gammg constItuted 

"the nskmg of money, between two or more persons on a contest or chance 
of any kmd where one must be loser and the other gamer Some games 
depend altogether on skill, others upon chance, and others are a mIxed nature 
BIlhards are an example of the first, lottenes ofthe second and backgammon 
of the last" ThIs defimtIOn, prevIOusly set forth by the court, whIch 
comports WIth the common understandmg of the term "gamblmg" prevents 
the statutes m questIOn from bemg vOId-for-vagueness 

27 Ark at 362 (emphasIs m Torres) Glvmg the statute ItS popular meanmg, Torres found 

no vOId-for-vagueness problem 

LIkeWIse, the South Carohna cases construmg § 16-19-40 have suffiCIently defined 

"gammg" under the statute so that there IS no constItutIonal vagueness Issue present here 

Moreover, these deCISIOns have not, by any means, hmlted the statute's reference to 

"gammg" to games of chance State v Scarlet Red, 41 S C L (7 RICh) 8 (1853) prOVIdes 

a good example In that case, the defendant, as hIS defense, argued that, as a juggler, he 

possessed greater skIll m the shell game at Issue than those who played agamst hIm, III 
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essence argumg that § 16-19-40 only applIed to games of chance ThIS Court noted that the 

object of § 16-19-40 was to "check, by severe penaltIes, the practIce of gammg, WhICh m the 

language of the preamble, tends to VIce, mIsery and cnme" Accordmgly, the Court, 

recogmzmg the statute's broad purpose, rejected defendant's argument that § 16-19-40 was 

lImIted to games of chance only ThIS Court concluded 

[n ]or can the defendant evade the law under the pretence that he was a Juggler 
and that the alleged game was an exhIbItIon of hIS dextenty, because he kept 
a bank and a wager depended upon hls success or/allure 

If the prohIbIted games be confined to those alone m whIch the stake 
IS won or lost by chance, the result would follow, that the gambler who relted 
on the practIced legerdemam of a Juggler, WhIlst he professed that he 
depended on fortune, WIll escape pumshment by playmg freely 

(emphasIs added) Thus, the Scarlet Red Court emphaSIzed that "the words used [m § 16-19-

40] are suffiCIently explIcIt" and that "gammg" IS not "confined" to games of chance "alone" 

"Gammg" as used here SImply means any wager dependent upon the player's success or 

failure m playmg the game, - whether the game IS one of chance or skIll IS thus not 

controllmg As m Torres, "gammg" IS construed m ItS common and ordmary sense to 

mclude bettmg on contests of skill Accordmgly, § 16-19-40, enforced by thIS Court for 

more than two hundred years, IS not constItutIonally defectIve 2 

2 The Issue of overbreadth IS fully addressed m our earlIer Bnef See, Appellant s 
Bne/at 36-37 
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ARGUMENT 

I 

PublIc PolIcy Underlymg § 16-19-40 

ThIS Court has repeatedly emphasIzed that "[t]he pnmary rule of statutory 

constructIOn IS to ascertam and gIve effect to the mtent of the legtslature" Mzkell v County 

of Charleston , 386 S C 153,687 S E 2d 326,330 (2009) The determmatIOn oflegtslatIve 

mtent IS a matter of law Id Words used m a statute should ordmanly be gIVen theIr 

common and ordmary meanmg rather than any "techmcal, legal meamng" Thus, words 

should ordmanly be construed m theIr "popular sense" Johnson v Collms Entertamment 

Co Inc, 333 S C 96,508 S E 2d 575 (1998) 

Moreover, a statute should be construed as a whole and m such a way that no word, 

clause, sentence, provlSlon or part IS rendered surplusage or superfluous In re Decker, 322 

S C 215,219,471 S E 2d 462,463 (1995) And, courts WIll reject a statutory mterpretatIOn 

whICh would tend to a result so plamly absurd that It could not have been mtended by the 

Legtslature or would defeat the plam legtslatIve mtentIOn Unzsun Ins Co v Schmzdt, 339 

S C 362, 368, 529 S E 2d 280, 283 (2000) A contemporaneous constructIOn WIll prevaIl 

over the more techmcallmport of the words used Weeks v Ruff, 164 S C 398, 162 S E 

450,452 (1932), quotmgRogers v Goodwm, 2 Mass 475 (1807) 

The pohcy underlymg the enactment and later amendment of § 16-19-40 IS fully set 

forth m State v Faulkener supra Faulkener noted that "[t]he object of the act IS 

expressed m the title, '- the more effectually to prevent the pernICIOUS practice of gammg '" 

Accordmg to the Court, gammg "IS often attended WIth quarrels and controverSIes, the 
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Impovenshment of many people, [and] corruptIon of the morals and manners of youth " 

Thus, "by lookmg at the evIl here complamed of, and the remedy mtended ,we should 

be lead to the true constructIOn of thIS act" Id 

F aulkener noted that the antI -gammg law whIch ultImately became § 16-19-40 was 

enacted m 1802 and "was the first act creatmg thIS offence" Further, 

[t]he tItle and preamble ofthat act are m substance, and nearly m words, the 
same as that of 1816 The enactmg clause makes It penal m any person to 
"play at any tavern, mn, store for the retaIlIng of spmtuous lIquors, or many 
other publIc house, or m any street, hIghway, or m any open wood, race field, 
or open place at any game or games, etc In thIS clause - houses of partIcular 
descnptIOn are enumerated, whIch necessanly excludes all others from the 
operatIOn of the act The mIschIef therefore complamed of as ansmg under 
the act was that the penalty mIght be eluded, and the object of the LegIslature 
entIrely defeated by gomg mto an outhouse [outbUIldmg], whether attached 
to the pnncIpal house or elsewhere To remedy that evIl, the act of 1816, 
after repeatmg that part of the former Act, superadds the followmg words -
"any house used as a place of gammg, or m any bam, kItchen, stable or other 
out-house 

Clearly, thIS Court m Faulkener emphaSIzed that even though the statute IS penal m nature, 

It must be deemed comprehensIve, and thus broadly construed so as not to be aVOIded or, m 

the words of the Court, "eluded" 

II 

A PrIvate ReSIdence May ConstItute A "House Used as a Place of Gannng" 

Pursuant to SectIOn 16-19-40 

Faulkener thus makes It clear that § 16-19-40 may apply to resIdences or dwellmg 

houses If the house IS ''used as a place of gammg" Contrary to Respondents' argument that 

the statute applIes only to outbUIldmgs of a dwellIng, but not the dwellmg Itself, thIS Court 

deemed resIdences not to be excluded from § 16-19-40's reach If the Act would be "eluded" 
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- as F aulkener says It would be - by gammg m the outbUIldmgs, then, most certamly, If § 16-

19-40 were mapplIcable to the "pnncIpal or manSIOn house," even If It had been transformed 

mto a "house used as a place of gammg," the purpose ofthe Act would be turned on ItS head 

and VIrtually eVIscerated F aulkener s recogmtIOn that § 16-19-40 applIes to the "manSIOn 

house" IS entIrely conSIstent WIth cases deCIded mother JunsdIctIOns whIch conclude that 

a reSIdence may be transformed mto a "gammg house" or "house of gammg" or a "publIc 

place" for purposes of the applIcable gamblIng statute See, Appellant s Bnefat 21-24 3 

Also, contrary to Respondents' VIew, see Respondent s Bnef at 17, State v Bnce 

supra holds that a dwellmg may constItute one of the places where gammg may not occur 

3 See, 38 Am Jur Gamblzng, § 136 ["one who knowmgly permIts property or 
premIses under hIS control to be used as a place to bet and wager to gamble WIth cards or 
dIce may be convIcted (for operatmg a gammg house) even though the premIses so employed 
constItute hIS pnvate reSIdence "], State v Black, 94 N C 809, 1886 WL 987 (1886) 
[dwellIng house may be turned "mto a gammg house by allowmg persons to resort thIther 
from tIme to tIme for gammgpurposes "], Slmons v State, 56 Tex Cnm 339,120 S W 208, 
210 (1909) [allowmg the playmg of poker for money m a reSIdence on several occaSIOns 
constItuted the keepmg of a gammg house], Nzckols v State, 111 Ala 58, 20 So 564 (1896) 
[pnvate reSIdence may, dependmg on the facts, become a 'publIc place' for gammg], 
Thrasher v State, 168 Ala 130, 53 So 256 (191 0) [room of a dwellmg may, dependmg on 
the facts, constItute a "publIc place" used for gammg] See also, 6A McQUIllm Mun Corp, 
§ 24 138 ["A common gammg house may conSIst of a smgle room rented m a house of many 
rooms, and It need not necessanly be open to the whole publIc m common "] 

Respondents argue that Appellant's reference m ItS earlIer Bnef to the fact that 
Nathan StallIngs pled guIlty to the operatIOn of a gammg house IS Irrelevant Respondents 
Bnef at 11, n 10 We strongly dIsagree If StallIngs pled guIlty to thIS cnme, regardless of 
the motIve for domg so, It IS an admIssIOn by the occupIer of the reSIdence that the dwellIng 
had become a gammg house That admIssIOn IS hIghly relevant to and mdeed tellIng m 
support of the applIcatIOn of § 16-19-40 to these Respondents WIth respect to whether or not 
the reSIdence m questIOn had become a "house used as a place of gammg" Certamly, 
StallIngs admItted that he was operatmg a house of gammg ThIS fact was noted m the 
Order of the MUnICIpal Court who obVIOusly found that the reSIdence had become a "house 
used as a place of gammg" Record at 19-20 

9 



pursuant to § 16-19-40 The mdIctment charged Bnce wIth permIttmg and encouragmg m 

hIS dwelhng house certam persons to play at cards, dICe etc ThIS Court sustamed the charge 

Even though Bnce was mdeed decIded pnor to the statute's amendment m 1816, addmg the 

words "house used as a place of gammg," Faulkener notes that the words "other pubhc 

house" were present when Bnce was decIded Clearly, the Bnce Court determmed that 

gammg m the "dwelhng house" VIOlated the statute Thus, It IS faIr to assume that Bnce -

lIke the Alabama Court m Thrasher and Nzckols supra - found the reSIdence m questIOn had 

been transformed mto a "publIc place" or a "publIc house" Regardless, however, Brzce 

clearly held that a dwellmg was one of the locatIOns where gammg was prohIbIted m certam 

CIrcumstances Those CIrcumstances, - where the "house" IS a "publIc house" or IS ''used as 

a place of gammg" - are applIcable here 

LIkeWIse, State v Yoe, 76 S C 46,56 S E 542 (1907) also mvolved a resIdence used 

as a gammg house In Yoe, the syllabus accompanymg the reported case, states that the 

defendant "dId unlawfully keep and mamtam a home used for purposes of gammg" The 

Court concluded that the mdIctment charged a valId offense under § 16-19-40 See also, Czty 

Counczl of Greenvzlle v Kemmzs, 58 S C 427, 36 S E 727 (1900) [pnvate hotel room 

served as a "place of gammg WIth cards for money or other stake" under GreenVIlle 

mumcIpal ordmance], State v 0 Neal, 210 S C 305,42 S E 2d 523, 527 (1947) [It "IS the 

general rule that where the propnetor of a place not kept for the purpose of gammg, allows 

gammg to be carned on, m whIch he partICIpates, or from whIch m some way receIves 

benefit he may be conVIcted as the keeper of a gammg place "] 
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III 

"Texas Hold' em" Poker Constitutes "Gammg" Pursuant to SectIOn 16-19-40 As 

A Matter of Law 

When applymg the well recogmzed rules of statutory constructIOn, referenced above, 

as well as the pubhc pohcy underlymg § l6-19-40's passage, It IS dIfficult to escape the 

conclusIOn that the LegIslature, m enactmg the statute, dId not mtend to hmit "gammg" only 

to games of chance, as Respondents argue Instead, the General Assembly, consIstent WIth 

ItS broad purpose, sought to punIsh the wagenng upon any game, whether a contest or chance 

whIch occurs m a resIdence whIch has been transformed mto a "house used as a place of 

gammg" 

We note that nothmg contamed m § 16-19-40 Itself mdicates or suggests that 

"gammg" under the statute IS hmited only to games of chance Indeed, § 16-19-40 makes 

only a few games mapphcable, these are pnmanly games of skIll, such as bilhards or chess 

- typIcally played m the home at that tIme However, even the playmg of these few games 

of shIllS not protected when bettmg or wagenng upon them IS mvolved The exclusIOn of 

these few specIfic games of skIll from the statute's reach - and then, only where no bettmg 

on those games IS mvolved - strongly mdzcates that all other games of slall are prohzbzted 

partzcularly where bettmg accompanzes the playmg of such games See, Rzverwoods LLC 

v County of Charleston, 349 S C 378,384,563 S E 2d 651, 655 (2002) ["The enumeratIOn 

of exclusIOns from the operatIOn of a statute mdicates that the statute should apply to all 

thmgs not specIfically excluded"] 

Such a readmg IS consIstent WIth the popular or ordmary meanmg of the term 
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"gammg" The leadmg d1ctIOnary defimtIOn of "gammg" or "gamblmg" 1S s1mply "[t]o bet 

on an uncertam outcome, as of a contest" Amerzcan Herztage College Dzctzonary (3d ed ) 

Moreover, the Arkansas Supreme Court stated the followmg m Mace v State, 58 Ark 79, 

22 S W 1108, 1108-9 (1893) 

[w]e deem 1t unnecessary to enumerate the reasons for the enactment of the 
vanous statutes upon the offense of gammg, and thmk we may safely say, as 
d1d the leadmg commentator upon the Enghsh law, that the legislature has 
been careful to prevent the destructIve V1ce, and that our laws agamst gammg 
are not defic1ent In the case of Tatman v Strader, 23 III 439, under a statute 
wh1ch proh1b1ts bettmg on games, the court says The word "game" m our 
language has a very broad and comprehenSIVe s1gmficatIOn That IllustratIOns 
1nnumerable m1ght be gIVen to show that the ordmary and popular 
understandmg of the word "gammg" mcludes feats of phys1cal power and 
sk111, as a game of qUOItS, ball, etc In the case of State v Mzller, 53 Iowa 
154, 4 N W Rep 900, under a statute wh1ch prollib1ts the playmg of any 
game for any other money or other property of any value, the court holds that 
b1lhards 1S a game w1thm the mh1b1tIon In the case of People v WezthofJ, 51 
M1ch 203, 16 N W Rep 442, 1t was held that the bettmg on a game of 
baseball was proh1b1ted under a statute proh1b1tIng the bettmg upon any game 
of skill or chance The court sa1d (Cooley, J ) that baseball was a game m the 
stnct sense 

S1mIlarly, mAdams v Antonzo, 88 S W 2d 503,505 (Tex 1935), the Texas Court of Appeals 

stated 

[1]n passmg on the questIOn here mvolved, we have not found 1t necessary to 
determme whether the game played on the machmes here under cons1deratIOn 
1S one of skill or one of chance for the reason that the statute makes no such 
d1stmctIOn, but apphes ahke to all such tables exllib1ted for the purpose of 
gammg, regardless of the character of the game played thereon 

Other dec1sIOns elsewhere are m accord Callzson v State, 172 S W 2d 772 (Tex 1942) 

["Our code does not define game or gammg, nor does the statute make any d1stInctIOn 

between games of chance and games of sk111 Texas courts have made no such d1stmctIOn "] 

McBrzde v State, 39 Fla 442,22 So 711, 713 (1897) [the "wagenng, bettmg or laymg of 
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money or other thmg of value upon the transpmng of any event whatsoever, whether It be 

upon the result of a game chance, or upon a contest of skill, strength, speed or endurance, 

whereby one party gams and the other loses somethmg for nothmg, whether the partIes 

bettmg be the actors m the event upon WhICh the wager IS laId or not, IS gammg or gamblmg 

wIthm the meanmg of these acts "], State v Lawrence, 90kla Cnm 16, 130 P 508 (1913) 

("Gammg has always been an offense at common law A wager laId upon the result of any 

contest of chance, SkIll, or strength between men or beasts or men and beasts constItutes 

gammg"]' Commonwealth v Gourdler, 14 Gray 390,80 Mass 390 (1860) ["To play at any 

game of chance or skIll on the Issue of whIch money or property havmg any value depends 

IS Illegal gammg "], In re OplnlOn of the Justlces, 73 N H 625, 63 A 505, 507 (1906) 

['''Game IS defined m the Century DIctIOnary as 'a contest for success or supenontym a tnal 

of chance, skIll or endurance "'] 

It thus defies ImagmatIOn that the framers of § 16-19-40, who sought to cast the 

broadest pOSSIble net m the prohIbItIon of the "pernICIOUS practIce of gammg, would have 

mtended to hmIt such "gammg" to games of chance only ThIS Court's decIsIOns are faIthful 

to that legIslatIve mtent, applymg the broad, popular meanmg to the word "gammg" to 

mclude all games, not Just those whIch are predommantly chance-based 

For example, m State v Laney, 38 S C L (4 RICh) 193 (1850), the Court addressed 

I 

the questIOn of the sufficIency of an mdIctment for "gammg" wIth a slave ThIS Court held 

that the word "game" IS construed m ItS broadest sense, and thus the type of game mvolved 

IS Irrelevant The Court explamed that 

[t]he mdIctment IS framed by the words of the statute, and that accordmg to 
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the general rule, would be sufficIent But the reply to thIS IS, that game 
means sport or amusement - and takmg the whole clause, It IS manIfest the 
LegIslature meant by the word game some unlawful game, and thIS ought to 
be set out, that the Court may know whether the game IS prohIbIted by law 
Assummg by the word 'game,' the Legtslature meant playmg at some 
unlawful or prohIbIted game, It IS Immatenal what the game was It would 
be equally wIthm the prohIbItIon whether played wIth cards or dIce, or at any 
gammg table, such as are descnbed m the Act of 1816, or by whatever name 
It may be called Accordmg to the pnncIples above stated, the kmd or name 
of the game IS no part ofthe offence [t]here are some Amencan cases very 
much, If not exactly, hke the one under conSIderatIOn The State vs Dole (3 
Blackf 294,) was an mdIctment agamst a grocer for suffenng gammg m hIS 
shop The lUdIctment was quashed on the CIrcUIt, because It dId not set out 
the partIcular game played But m the Supreme Court It was held to be 
sufficIent, because all games were unlawful m such places The State vs 
Bougher (3 Blackf 307,) was an mdIctment for gammg at a tavern The 
words of the IndIana statute are, "Any person who shall play at any game," 
&c The mdIctment charged the offence m the words of the statute, WIthout 
statmg what game was played It was held suffiCIent, because the words were 
general, and mcluded all games 

Moreover, as we have already dIscussed, Scarlet Red, supra rejects the argument that 

"the prohIbIted games [of § 16-19-40] be confined to those alone m whIch the stake IS won 

or lost by chance" Instead, thIS Court made clear that the test was whether "a wager 

depended on [the] success or faIlure" of a contest or event 

Further, mAtchlson v Gee, 15 S C L (4 McCord) 211 (1827) the Court conSIdered 

the questIOn of"gammg" m the context of the statute of9 Anne c 14, whIch had been made 

of force by the receptIOn statute of 1712 The Issue m Atchlson was whether a bet on a horse 

race (a game ofskIll)4 m excess of the mImmum amount deSIgnated by the Statute of Anne 

(L 10) was "other gammg" WhIle horse racmg was not exphcItly mentIOned m the statute 

4 See, e g Rohan v Detrolt Racmg Assn, 314 MIch 326, 22 N W 2d 433, 440 
(1946) ["Horse racmg, hke foot racmg, boat racmg, football and baseball, IS a game of sktll 
and Judgment and not a game of chance" 
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(as It was wagenng on card games), nevertheless, the bet constItuted "gamIng" under the 

statute Clearly, bets upon games of skIll have constItuted gamIng In South CarolIna SInce 

1712 See a/so, Colley v Berry, 1 Ball 593, 1830 WL 1283 (1830) [reaffirmIng Atchzson 

v Gee supra, contract to wager $200 on a horse race IS VOId], Berkebzle v Outen supra 

["gamIng" under the Statute of Anne Includes legal, as well as Illegal games] 

In short, thIS IS not a SItuatIOn where the three elements of gamblIng or a lottery -

pnze, chance, conSIderatIOn - must be Involved, as Respondents argue 5 See Johnson v 

Collzns Entertaznment Co Inc supra, Darlzngton Theatres Inc v Coker, 190 S C 282, 

2 S E 2d 782 (1939) Here, we are confronted wIth a longstandIng antI-gamIng statute, one 

5 In addItIOn, Respondents' efforts throughout theIr Bne/to Impugn the State are 
dISappOIntIng For example, Respondents charactenze as a "gross mIsstatement" of 
StallIngs' testImony that there was more than $200 on the table at one tIme Respondents 
Bne/ at 3, n 4 Yet, Respondents Inaccurately reference testImony to whIch Appellant was 
not refemng when It made that statement The actual testImony to whIch we were refemng 
IS located on p 100 of the Transcnpt, not on p 98, as Respondents contend Record at 164 
There, StallIngs answered "yes" to the SImple questIOn of whether there was ever more than 
$200 on the table He then explaIned how he amved at that figure Id 

Moreover, Respondents repeatedly cntIcize as "Inflammatory" the State's repeated 
references to the reSIdence beIng a "caSInO lIke facIlIty" Respondents Bne/ at 5 However, 
the SImple dIctIOnary defimtIOn of a "caSInO" IS a publIc room or bUIldIng for gamblIng and 
other entertaInment See, Amencan Hentage College Dzctzonary (3d ed) Thus, to use the 
phrase "caSInO lIke faCIlIty" IS hardly "Inflammatory" ThIS Court IS not a JUry And, use of 
the dICtIOnary defimtIOn of a "caSInO" IS apt here, based upon the Record, and the conclUSIOn 
of the Mumcipal Court that the reSIdence served as a "house used as a place of gamIng" 

FInally the Respondents' contentIOn that "[I]n ItS Statement of Facts, the State 
repeatedly Ignores the factual findIngs ofthe Mumcipal Court and mischaractenzes eVIdence 
at tnal," Respondents Bne/at 3, IS also entIrely mIsplaced SCACR Rule 208(b)(1)(D) 
proVIdes that "a party may also Include a separate statement of facts relevant to the Issues 
presented for reVIew, WIth reference to the record on appeal, whIch may Include contested 
matters and summanze the party's contentIons" Appellant's treatment ofthe Statement of 
Facts was a falr summary of the testImony before the Mumcipal Court and completely WIthIn 
the above-referenced Rule 
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wIth clear legIslatIve Intent as well as wIth decIsIOns of thIS Court construIng the word 

"gamIng" accordIng to ItS popular meanIng, rather than In a technIcal legal sense, where the 

three elements of gamblIng are Involved That popular meanIng should be applIed here as 

well 

FInally, a more recent case, State v 0 'Neal supra, IS partIcularly InstructIve In 

o Neal, the defendants were convIcted of keepIng and maIntaInIng a gamIng house The 

State contended that a portIOn of the FIve O'Clock Club had been transformed Into a gamIng 

house In VIOlatIOn of what IS now § 16-19-40 There, a small poker game, In whIch the 

stakes were Increased from twenty-five cents to a dollar was beIng held In a room In the FIve t 

O'Clock Club In each game, a certaIn percentage of the amount stated was deducted for the 

"house" ThIS Court affirmed the convIctIOn, CItIng the general rule that where the propnetor 

of a place not kept for the purpose of gamIng allows the game to be carned on and In some 

way receIves a benefit, he may "be convIcted as the keeper of a gamIng place" 42 S E 2d 

at 527 

o NealIs sIgmficant for two reasons first In a factual scenano, not unlIke here 

(except that the estabhshment was not a resIdence), a "gamIng place" was found by thIS 

Court Indeed, the number of partIcIpants In 0 Neal was smaller than In thIS case, and the 

stakes were SImIlar Moreover, the 0 Neal Court deemed the plaYIng of poker as "gamIng" 

under the statute The Court dId not find It necessary to engage In any analysIs as to whether 

poker IS a game of chance or skIll The plaYIng of poker for money was deemed "gamIng" 

per se Thus, based upon the holdIng In 0 Neal, It IS dIfficult to escape the conclUSIOn that 

the resIdence In questIOn here, where poker was beIng played by a larger number of 
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partIcIpants than even m 0 Neal, was a "place" of gammg for purposes of § 16-19-40 

Further, the playmg of poker for money IS "gammg" pers se, thus, any further analysIs of 

skIll versus chance IS unnecessary 

However, even assummg arguendo that the Court determmes that "gammg," for 

purposes of § 16-19-40, IS lImIted to games of chance only, stIll, all card games, mcludmg 

"Texas Hold'em" poker, are, as a matter oflaw, games of chance In AnnotatlOn, "Games 

of Chance or SkIll," 135 A L R 104 (1941), It IS wntten that "games of cards are games of 

chance even though the element of skIll IS more or less mvolved, smce the element of chance 

predommates" Moreover, m State v Taylor, 111 N C 680, 16 S E 168 (1892), the North 

Carolma Supreme Court found as follows 

It IS a matter of umversal knowledge that no game played WIth ordmary 
playmg cards IS unattended WIth nsk, whatever may be the skIll, expenence, 
or mtelhgence of the gamesters engagmg m It From the very nature of such 
games, where cards must be drawn by and dealt out to players, who cannot 
antICIpate what ones may be receIved by each, the order m whIch they WIll be 
placed, or the effect of a gIVen play or mode of playmg, there must be 
unavOIdable uncertamty as to the results 

And, mIn re AdVISOry OpznlOn to Governor, 856 A 2d 320, 329 (R I 2004), the Supreme 

Court of Rhode Island stated that "games that depend on an unpredIctable and uncontrollable 

van able, such as the case m games mvolvmg cards and dIce, are as a matter oflaw, games 

of chance" See also, Joker Club LLC v Hardzn, 183 NC App 92, 643 S E 2d 626, 630 

(2007) [poker IS "subject to defeat at the tum of the card "] 

Thus, even though both the mumclpal court and the CIrCUIt court agreed that "Texas 

Hold' em" poker IS, based upon the facts, a game predommantly of skIll, and thIS Court may 

not reopen that questIOn, see Allendale Co Sheriffs Office v Two Chess Challenge II, 361 
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S C 581,606 S E 2d 471 (2004), such a concluslOn IS not relevant here The State certamly 

dId not "waIve" (as Respondents' contend) any argument that as a matter oflaw, "any game 

of cards or dIce" played for money m a "house used as a place of gammg" vlOlates § 16-19-

40 ThIS a questlOn oflaw, not one of fact surroundmg the partIcular card game Based upon 

the foregomg authontIes, we belIeve that any game played WIth cards or dIce, mcludmg 

"Texas Hold'em" IS, as a matter of law a game of chance See, Johnson v Collms 

Entertamment Co Inc, 333 S C , supra at 119, 508 S E 2d, supra at 586 (Burnett, J , 

dissentmg) ["Smce the player cannot Improve the lIkelIhood he wIll obtam a certam card, I 

conclude chance dommates over skIll m the operatlOn of the Type III VIdeo game 

machmes"] For that reason, the LegIslature made "any game WIth cards or dIce" Illegal at 

the places prohIbIted m § 16-19-40 

IV 

Section 16-19-40 Is Neither VOid-For-Vagueness. Nor Is It Overbroad 

InRosev Locke, 423 US 48,50(1975), the Untted States Supreme Court artIculated 

the followmg test WIth respect to vOId-for-vagueness under the Due Process Clause 

[I]t IS settled that the fair-warnmg reqUIrement embodIed m the Due Process 
Clause prohIbItS the States from holdmg an mdIvldual "cnmmally 
responsIble for conduct whIch he could not reasonably understand to be 
proscnbed" Unzted States v Harrzss, 347 US 612,617, 74 S Ct 808,812, 
98 L Ed 989 (1954), see Wamwrzghtv Stone, 414 US 21,22,94 S Ct 190, 
38 LEd 2d 179 (1973) But thIS prohIbItIon agamst exceSSIve vagueness 
does not mvalIdate every statute whIch a revIewmg court belIeves could have 
been drafted WIth greater preclslOn Many statutes WIll have some mherent 
vagueness, for "(I)n most EnglIsh words and phrases there lurk uncertamties " 
Robmson v Unzted States, 324 U S 282,286,65 S Ct 666,668,89 LEd 
944 (1945) Even tramed lawyers may find It necessary to consult legal 
dictlOnanes, treatIses, and JudICIal OpintOnS before they may say WIth any 
certamty what some statutes may compel or forbId All the Due Process 
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Clause reqUIres IS that the law gIve sufficIent warnmg that men may conduct 
themselves so as to aVOId that whIch IS forbIdden 

Based upon thIS standard, the Court m Rose found that the phrase "cnmes agamst nature" IS 

"no more vague than many other terms used to descnbe cnmmal offenses at common law 

and now codIfied m state and federal penal codes" Moreover, added the Court, 

Id 

[t ]he phrase ["cnmes agamst nature"] has been used among EnglIsh-speakmg 
people for many centunes, see 4 W Blackstone, Commentarzes 216, and a 
substantIal number of JunsdIctIOns m thIS country contmue to utIlIze It 
Anyone who cared to do so could certamly determme what partIcular acts 
have been conSIdered cnmes agamst nature, and there can be no contentIOn 
were ones never before conSIdered as such 

Here, Respondents focus much of theIr attentIOn regardmg theIr vOId-for-vagueness 

claIm upon Officer Hembree's uncertamty m answenng theIr questIons on cross-exammatIOn 

about § 16-19-40 They also center upon the colloquy between Mr Grossman (the 

prosecutor) and the CIrcUIt Court See, Respondents Brzef at 38-40 Even If Officer 

Hembree was uncertam regardmg the finer pomts of § 16-19-40's reach, such IS by no means 

dIsposItIve here As the Umted States Supreme Court emphaSIzed m Rose, a statute may 

well create confuSIOn, absent resort to legal dlCtIOnanes or JudICIal deCISIOns or even the full 

text of the statute Itself Yet, the Due Process Clause IS stIll not VIOlated Consultmg the text 

of § 16-19-40 or a dIctIonary or thIS Court's declSlons concernmg "gammg," such as Scarlet 

Red, would easIly clanfy any questIOn about what constItutes "gammg" for purposes of § 16-

19-40 

Moreover, Torres applIes these constItutIOnal pnncIples m the speCIfic context of a 

statute prohIbItmg "gammg" In Torres, the Arkansas Supreme Court noted that 
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" whenever the defimtIOn of general words m a cnmmal statute, passed pursuant to polIce 

power, may be adequately determmed through reference to JudIcIal decIsIOns construmg the 

statute, It IS not vOId-for-vagueness " 831 S W 2d supra at 905 As stated, the common and 

ordmary defimtIOn of"gammg," as artIculated m the decIsIOns of thIS Court as well as other 

JunsdictIOns readIly defeats any argument of vOId-for-vagueness m § 16-19-40 In addItIon 

to Scarlet Red, Faulkener, Laney, Yoe, KemmlS and Bnce, as well as the statute Itself, State 

v Robmson, 40 S C 553, 18 S E 891 (1894), expressly states that "[t]he acts of our general 

assembly do certamly denounce bettmg on the throwmg of dIce as an offense" In 

Robmson no mentIOn of chance IS referenced because § 16-19-40 denounces "any game wIth 

cards or dIce" as "gammg" under the statute Accordmg, contrary to Respondents' 

arguments, § 16-19-40 IS not vOId-for-vagueness 

In summary, despIte Respondents' efforts at mIsdIrectIOn, thIS IS a SImple case 

Respondents were playmg cards, "Texas Hold'em" poker, for money, m what had become 

a "house used as a place of gammg" As the Record demonstrates, and the Mumcipal Court 

determmed, the reSIdence had been transformed mto a gammg house Players learned ofthe 

poker games, whIch were held on a regular baSIS, over the Internet Numerous players 

attended and partICIpated m these games If thIS scenano does not VIOlate § 16-19-40, few 

would 
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CONCLUSION 

The decIsIOn of the CIrcUIt Court should be reversed and the convIctIOns remstated 
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