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STATEMENT OF INTEREST 

Amzcus curzae the Poker Players AllIance IS a nonprofit orgamzatIOn whose mem-

bers are poker players and enthusIasts from around the Umted States The AllIance, 

whIch works to protect the legal nghts of poker players mcludmg many thousands of or-
) 

dmary South CarolImans who play poker, was mvolved m these proceedmgs m both of 

the lower courts The group's membershIp has a dIrect mterest m the outcome of thIS 

case, because It WIll determme whether they are permItted to play Texas Hold'em poker 

m South Carolma or mstead wIll be branded as cnmmals Amzcus appears m order to ad-

dress Issues not otherwIse fully bnefed by the partIes themselves 

ARGUMENT 

The State's appeal to thIS Court presents a narrow legal questIOn to resolve the 

case m Respondents' favor, thIS Court need only rule that a home game of poker does not 

vIOlate S C Code Ann § 16-19-40 (2003) Respondents were charged WIth playmg cards 

m a "house used as a place of gammg" m vIOlatIOn of that statute As the State and Re-

spondents have agreed, "gammg" m the statute means "gamblIng" Amzcus agrees WIth 

Respondents that, under South Carolma law, Texas Hold'em IS not "gamblIng" because 

the outcome IS determmed predommantly by skIll rather than chance See Br of Respon-

dents ("Resp Br") at 20-25 In thIS bnef, amzcus explams why the questIOn under the 

statute IS whether skill predommates over chance m Texas Hold' em, why skIll does m 

fact predommate over chance m Texas Hold'em, and why Respondents' partIcular con-

duct here therefore does not vIOlate the statute ThIS bnef further explams why the 

State's proffered mterpretatIOn of the statute should be rejected, because It would cnmI-

nahze the casual and harmless games of poker enjoyed by so many of thIS State's CIt1-

zens J 
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I South CarolIna Law Does Not ProhIbIt Gammg Unless Chance Predommates 
Over SkIll 

Respondents were charged wIth vIOlatmg SectIOn 16-19-40 by playmg poker m a 

prIvate home To show that playmg poker m such a settmg vIOlated the statute m thIS 

crImmal case, the State had to prove beyond a reasonable doubt that poker IS a game m 

whIch the outcome IS detenmned predommantly by chance rather than skIll That IS true 

because SectIon 16-19-40 prohIbItS playmg "any game wIth cards or dIce" m "any house 

used a<; a place of gammg" It necessarIly follows that the State could only show that the 

house m questIOn was bemg "used as a place of gammg" If there was "gammg" takmg 

place at the house 

As an InItIal matter, "gammg" m SectIOn 16-19-40 means "gambhng," as both 

partIes here have agreed smce the mceptIOn of thIS case ThIS Court has consIstently 

treated the tenns as eqUIvalents, as m State v Lane, 82 S C 144, 144, 63 S E 612, 613 

(1909), and Video Gammg Consultants Inc v Dep't of Revenue, 342 S C 34, 44, 535 

S E 2d 642, 648 (2000), m whICh the Court used them mterchangeably See also Rorrer 

v P J Club Inc, 347 S C 560, 566, 556 S E 2d 726, 729 (Ct App 2001) (purpose of 

statute allowmg "rIght to recover exceSSIve gambhng losses" IS to "punIsh exceSSIve 

gammg") It IS thus common ground that thIS appeal turns on whether Texas Hold'em 

poker IS gambhng 

The generally accepted test for whether an actIvIty IS "gamblmg"-so well ac-

cepted that It IS known as "AmerIcan rule"-Is the so-called "dommant factor" test, 

whIch provIdes that an actIvIty IS not gambhng If skIll predommates over chance m de-

tennmmg the outcome of the actIvIty That test has been adopted by the hIghest courts of 

numerous states, mcludmg Nebraska, CahfornIa, Nevada, North Carolma, Utah, MIS-
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soun, and Alaska See e g , Indoor Recreatwn Entel s Inc v Douglas, 235 N W 2d 398, 

400 (Neb 1975), In re Allen, 377 P2d 280 (Cal 1962), Las Vegas Haczenda Inc v Gzb-

son, 359 P2d 85,87 (Nev 1961), State v Stroupe, 76 S E 2d 313, 316-17 (N C 1953), 

D GIlO v Stmtup Candy Co, 266 P 1037,1038 (Utah 1928), Harrzs v MZSSOUlZ Gamzng 

Comm n, 869 S W2d 58, 62 (Mo 1994), Morrow v State, 511 P2d 127, 129 (Alaska 

1973) 

The court below correctly recogmzed that the courts of a number of states follow 

the dommant factor test (R p 6), and concluded that the test would be the law m thIS 

State as well It based ItS conclusIOn on thIS Court's decISIOn m Darlzngton Theatres v 

Coker, 190 S C 282, 2 S E 2d 782 (1939), and on the opmlons of Justlce Burnett and 

ChIef JustIce (then JustIce) Toal m Johnson v Collzns Entertaznment Co, 333 S C 96, 

508 S E 2d 575 (1998) The court below noted In partIcular ChIef JustIce Toal's conclu-

sIOn that JustIce Burnett's opmIOn approVing the dommant factor test "set forth the legal 

standard whIch should be used to define the term lottery as It appears m South Carohna's 

ConstItutIon m a manner whIch IS faIthful to our Court's precedents and well wIthm the 

mamstream of AmerIcan court decIsIOns" R p 9 (quotmg Johnson, 333 SCat 120,508 

S E 2d at 588 (Toal, J , concurnng and dIssenting» 

In Johnson, the questIon was whether VIdeo gaming machines constItuted a "lot-

tery" under the South Carohna ConstItutIOn The majorIty decIded that the machines 

were not a lottery, estabhshIng a prIncIple that the term "lottery" In partIcular IS to be nar-

rowly construed Id at 102 The maJonty OpinIOn, therefore, dId not reach the more gen-

eral questIon of what constItutes gambhng JustIce Burnett In dIssent, however, read the 

term "lottery" more broadly, finding support In Darlzngton Theatres Under that case, 
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JustIce Burnett's OpInIOn undelstood the term lottery to descnbe any game InvolvIng "(1) 
\ 

[t]he giVIng of a pnze, (2) by a method InvolvIng chance, (3) for a consideratIOn patd by 

the contestant or participant," Johnson, 333 SCat 108-09, 508 S E 2d at 581-82, thus 

readIng the term "lottery" to be expansive enough to cover gambhng In general I From 

there, JustIce Burnett's OpInIOn (unhke that ofthe maJonty) had to detennIne what degree 

of chance IS reqUired to satisfy the second prong of the test Justice Burnett's OpInIOn 

reasoned that the Amencan rule should apply (as It does In a maJonty of Junsdlchons-

by court rulIng), and concluded that "where the domInant factor In a participant's success 

or faIlure In a particular scheme IS beyond his control, the scheme IS a lottery" Id at 113, 

The logic of JustIce Burnett's OpInIOn, approved In the separate OpInIOn of Chief 

JustIce Toal, IS conVIncIng, and thIS Court should confirm that It states the law In South 

CarolIna The wealth of authonty that JustIce Burnett's OpInIOn collects demonstrates 

that the overwhelmIng maJonty VIew In Amencan law In cases of thIS sort IS that the 

dommant factor test states the proper questIOn See ld at 114, 584 n 10 (collectmg 

cases) As the court below noted, JustIce Burnett's VIew IS bolstered sIgmficantly by the 

fact that the Attorney General prevIOusly had "consIstently stated that the test of whether 

I Chance consideratIOn and pnze are Widely recogmzed as the three elements of gambhng See 
e g MIdwestern Enters Inc v StenehJem 625 N W 2d 234 237 (N D 2001) ( The three elements of 
gamblmg are generally recogmzed as consideratIOn pnze, and chance ) Monte Cal 10 PartIes Ltd v 
Webb, 322 S E 2d 246 248 (Ga 1984) ( The cnme of gamblmg m Georgia consists of three elements 
con<;lderahon chance and pnze ) Pennsylvama v Invm 636 A 2d 1106, 1107 (Pa 1993) ( The three 
elements of gamblmg are (1) consideratIOn (2) a result determmed by chance rather than sktll, and (3) re 
ward ), Kraus v Clfy of Cle~eland 19 N E 2d 159, 161 (OhIO 1939) ( there IS mvolved m the game three 
elements of gamblmg namely chance pnce and a pnze ) 

2 As Justice Burnett noted under the alternative common law rule the Bntlsh rule a game reqUlr 
mg anv amount of sktll at all would be outside the ambit of gambling See Id at 112-13 583-85 
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a partIcular game IS a game of chance or skIll IS governed by the so-called 'predomI-

nance' test" S C Att'y Gen Op dated Jan 22,2004 (cltmg S C Att'y Gen Ops dated 

Aug 2,2001, Sept 5, 1995, Dec 5, 1978) 3 The statute approprIately IS understood to 

Incorporate thIS common law rule, gIven the presumptIOn that the LegIslature acts agaInst 

the background of, and In accordance WIth, the common law E g , Nuckolls v Great Atl 

& Pac Tea Co, 192 S C 156, 161, 5 S E 2d 862, 864 (1939), see e g, Cay of Myrtle 

Beach v Juel P C01p, 344 S C 43,48, 543 S E 2d 538, 540 (2001) (applYIng the com-

mon law tnneframe fOl "abandonment" when ~n ordInance USIng the tenn faIled to oth-

erwise define It) 

Any other rule, mcludIng the pOSItIon now advocated by the Attorney General-

that South Carohna suppresses gambhng by suppressmg all card and dIce games (Br of 

Appellant ("App Br") at 25)-would mean that SectIOn 16-19-40 would suppress a 

game of brIdge or Monopoly That cannot be the law It IS true that the text of the Sec-

hon could be read to prohIbIt "any game WIth cards or dIce," but that defimtIOn cuts too 

broadly to be sustamed 4 "However pI am the ordInary meamng of the words used In a 

statute may be," thIS Court WIll "reject that meamng when to accept It would lead to a 

1 In the opmlOn CIted, the Attorney General wa~ correct m Its assessment of the law I e that the 
dommant factor te<;t apphe<; He erred, however m hIS determmatlOn that card games such as poker are 
generally garnet> of chance S C Att Y Gen Op 2004 WL 235411 (Jan 22 2004) For the reasons ex 
plamed m the text and as the court below found (R p 10) Texas Hold Em IS a game of sktll not of 
chance 

4 AmiCUS IS aware that the LegIslature recently failed to act on several bIlls, mcludmg one that 
would have clanfied the apphcablhty of ~ 16 1940 See H 4267 118th Gen Assem 1st Sess (S C 
2009) That the Legl<;lature ran out of tIme to take up a bIll I~ not tantamount to ItS endorsement of the ex 
Istmg vague statute See Langley v Boy tel 284 S C 162 178 325 S E 2d 550 559 (S C Ct App 1984) 
lev don othel g/Ounds 286 S C 85 (observmg that It would be wrong to conclude that courts should be 
gUIded by legIslatIve mactton) Nor should legIslative mactlon preclude thIS Court from clanfymg that the 
common law background agalmt whIch the ongmalleglslatlOn must be read mcorporates the predommance 
test Interpretmg the law, especIally the common law, IS the role of the courts Cf Marbwy v Madison 5 
US (1 Cranch) 137 177 (1803) 

5 



result so plamly absurd that It could not possIbly have been mtended by the LegIslature 

" Broadhurst v Cay of Myrtle Beach ElectIOn Comm n, 342 S C 373, 380, 537 

S E 2d 543, 546 (2000) 

But here, It IS not necessary to resort to the absurd results, because the State's 

proffered mterpretatton IS sImply not the better readmg of the statutory text The statute 

quahfies ItS prohIbItton on "any game WIth cards or dIce" by specIfymg that the game 

must also be played m a "house used as a place of gammg" As Respondents observe, the 

State's readmg would ehmmate the reqUlrement that the house be "used as a place of 

gammg" from the statute, and would result m an mterpretatlOn that would sweep m an 

enormous amount of mnocent play Resp Br at 18 That IS an absurd result that a proper 

mterpretatlOn of the law must aVOId OtherwIse, what would prevent a SWAT team from 

hauhng a group of retlfees away from a penny-ante game of bndge, also a game of skIll, 

as Respondents were hauled away from theIr low-stakes Texas Hold'em game? ThIS ab­

SurdIty can be aVOIded by readmg SectIon 16-19-40 m conJunctlOn WIth the dommant 

factor test 

The State raIses the specter of JudICIal actIVIsm m clmmmg that "by mJectmg a 

'chance versus skIll' analysIs, [mto] the use of § 16-19-40, the CIrcUlt Court Ignored the 

LegIslature's clear mandate that the playmg of 'any game WIth cards or dIce' m the speCI­

fied locattons enumerated m the statute IS expressly prohIbIted" App Br at 8 (emphasIs 

added m App Br) However, the State cannot even bnng Itself to senously apply the 

"plam language" of § 16-19-40, whIch would forbId plaYing all games WIth cards or dIce 

m South Carohna Instead, the State quahfies ItS positton by contendmg that "any game 

WIth cards or dIce for money [IS] consIdered' gammg'" App Br at 26 (emphasIs added) 
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The hmItatIOn that the game be played for money IS not, however, m the text of the stat-

ute to whIch the State would otherwIse adhere, but comes from dIcta m thIS Court's opm-

IOn m State v Robznson, 40 S C 553, 18 S E 891 (1894) WhIle the State holds § 16-19-

40 forth as a clear and exphcIt statute, It does not acknowledge that applymg the words 

on the page-"any game wIth cards or dIce"-leads to results so nonsensIcal that the 

State too must tum to the courts to make sense of the statute It IS not "actIVIsm" for a 

court to construe an otherwIse vague statute as needed to make ItS scope reasonable 

The State errs m assertmg that thIS Court has already conSIdered the dommant fac­
) 

tor test m State v Red, 41 S C L (7 RIch) 8 (1853), and refused to apply It The defen-

dant there argued that hIS "thImbles" game was actually an "exhIbItIon of hIS dextenty" 

and so was not an Illegal shell game The Court held that the game could be prohIbIted 

even though as played by the defendant, who used slIght of hand to wm, It was not "won 

or lost by chance" ThIS was because any other conclUSIOn would allow the defendant to 

cheat players who belIeved the game was m fact a game of chance Id The holdmg m 

Red says nothmg about how the dommant factor test may be applIed to evaluate the legal-

Ity of a game that IS played accordmg to ItS rules 

Indeed, the dommant factor test eXIsts m order to encourage games of skIll That 

IS why lottenes, the epItomIc games of chance, are regulated WIth the force of constttu-

ttonal restncttons m some states, see e g, Wash Const art II, § 24, but no one thmks 

that partICIpatIOn m certam benefiCIal contests IS Illegal, or even Immoral PartICIpants on 

the game show Jeopardy! have no control over whIch categones are on the board on any 

\ 

gIven mght, that IS a factor of chance that people accept when It IS clear that the dommant 

factor m determmmg the wmner IS her mtelhgence It IS a partIcular game's attendant 
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benefits-or lack thereof-that dnve Its regulatIOn That IS why early Amencan gam­

blmg laws, partIcularly those m the South, were dIrected only at gammg habIts that had 

negative collateral consequences Those laws dId not threaten poker among IndIVIduals, 

and mstead sought to prohIbIt gammg-m taverns and other pubhc places It IS for that 

reason that m a case challengIng the suffiCIency of the allegatIOns m an mdictment under 

a predecessor to § 16-19-40, the only legal analysIs offered by any member of thIS Court 

was the observatIon that "[t]he legIslature could not mtend, that for a casual game beIng 

played m a man's house, he should forfeIt the penalty" State v Brzce, 4 S C L (2 Brev) 

66 (1806) (Brevard, J dissentmg) 

JustIce Brevard's 204-year-old observatIOn nngs true today DId the legIslature 

mtend to prohIbIt casual poker games played m a man's house? As Respondents observe, 

the text of § 16-19-40-nearly IdentIcal to that of a statute passed some 14 years after 

Brzce-makes clear that the legIslature only Intended to prohIbIt the VIce of gamIng m 

certam publIc places, mcludmg houses of gammg where owners took a profit or opened 

theIr doors to all passers-by Here, a group of people played poker for small stakes In a 

pnvate house The owner of the reSIdence who purchased refreshments for these gather­

Ings often dId so WIthout full reImbursement for that expense The CIrCUIt Court, the 

prosecutIOn, and the arrestmg officer all had dIfficulty offenng an mterpretatIOn of § 16-

19-40 that would reach Respondents' conduct and not sImultaneously reach, e g, a 

Judge's aunt's tWIce-a-month bndge game-an outcome that all partIes agree IS absurd 

The dIfficulty m findmg a constructIon of the statute that reaches Respondents' conduct 

WIthout cnmmalIzmg other Innocent, casual gamIng, pomts to the conclusIOn that the 
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statute snnply IS not meant to cnmmahze the kmd of game that Respondents were ar­

rested for playmg 

Thus, at a mImmum, the court below was correct to apply the rule of lemty m 

construmg the st'!Jute As thIS Court has consIstently held, "when a statute IS penal m na­

ture, It must be construed stnctly agamst the State and m favor of the defendant" State v 

Blackmon, 304 S C 270,273,403 S E 2d 660, 662 (1991), see also State v Cutler, 274 

S C 376, 378, 264 S E 2d 420-21 (1980) (same), see generally Unzted States v Santos, 

128 S Ct 2020,2025 (2008) ("[t]he rule oflemty reqUIres ambIguous cnmmallaws to be 

mterpreted m favor of the defendants subjected to them") (collectmg cases) Even the 

tnal court here was of the VIew that It lacked "clear guIdance" on the meamng of the stat­

ute at Issue here If the tnal court acknowledged that It lacked the "guIdance" necessary 

to mterpret the statute, Respondents certamly lacked that guIdance as well, and the court 

was correct to construe the statute to penmt Respondents' behavIOr 

II Poker Matches Are Contests of Skill 

Under the dommant factor test, poker IS not gamblmg As the tnal court held 

here, "the eVIdence and studIes are overwhelmmg" that "Texas Hold-em IS a game of 

skIll " R P 19 Indeed, at tnal, the Town of Mount Pleasant dId not dIspute that poker IS 

a game of skIll, and the tnal court's holdmg that poker IS m fact a game of shIllS not at 

Issue An understandmg of poker and how It dIffers from games of chance nevertheless 

constitutes Important background m thIS case For the Court's convemence, therefore, 

amICUS presents below an account of the skIll mvolved m playmg poker, drawmg upon 

the tnal transcnpt, caselaw, and amICUS's own expenence WIth the game 

As IS true for SImIlar games hke golf, bIlhards, and bndge, when good poker 

players play agamst bad players, the good players conSIstently and routmely prevaIl 

9 



Players who enter golf and bndge tournaments pay a fee to enter, and earn a cash reward 

If they wm, but these are not games of chance because theIr outcome IS determmed pnn-

cipally by skIll See Pennsylvanza v Two Elec Poker Game Machmes 465 A 2d 973, 

977 (Pa 1983) ("[I]t cannot be dIsputed that football, baseball and golf reqUIre substantIal 

skIll, trammg and finesse" even though "the result of each game turns m part upon luck 

or chance"), In re Allen, 377 P 2d at 281 (bndge reqUIres skIll and IS not a "game of 

chance") The same IS true for poker To be sure, there IS some accumulatIOn of luck 

over the course of a poker match that WIll affect how mdIvidual players perform But as 

amlcus explams below, skIll IS nonetheless dommant m poker play The fact that every 

hand of poker mvolves multIple deCISIOn pomts (at each of the multIple rounds of bet-

tmg), multIple deCISIOns at each deCISIOn pomt (bet, call, raIse, or fold), and mnumerable 

factors that call for skIll to evaluate each of those deCISIOns (for example, the player's 

own cards, the odds of hIS hand Improvmg, hIS sense of the strength of the other player's 
I 

hand, hIS sense of the other players' perceptIOn of hIm), establIshes that poker IS a contest 

of skIll 

Two general methods of determmmg the role of chance m an activIty have devel-

oped m state courts to analyze whether a game IS one of skIll or chance The first method 

IS to evaluate the game's structure and rules If the structure and rules allow sufficIent 

room for a player's exerCIse of skill to overcome the chance element m the game, the 

game IS one of skill and the gamblIng laws do not apply See e g, In re Allen, 377 P 2d 

at 281-82 (holdmg the card game of bndge to be one predommantly of skill) A second 

approach, whIch the sCIentIfic commumty favors, IS an empmcal approach that exammes 

the actual play of the game Usmg the well-accepted premIse that m a game predomI-

10 



nated by skIll the more skIllful players wIll consIstently perform better, thIS approach 

looks for specIfic Illstances over repeated trIals to see If III fact the more skIllful players 

tend to score better than less skIllful players Each method Illdependently-and certaIllly 

both methods when taken together-confirms that the game of poker IS a game of skIll 

A Makmg Correct DecIsIons In Poker ReqUIres A DIverse Array Of 
SophIsticated Skills That Garnes Of Chance Do Not 

The essence of poker IS correct decIsIOn makIllg Each tIme It IS a player's tum to 

act, he must choose among several decIsIOns, typIcally whether to bet, raIse, or fold 

DUrIng the course of a sIllgle seSSIOn, a player WIll have to make hundreds of those decI-

sIOns In order to make the optImal declSlon the player must take Illto account a varIety 

of factors The Importance of decIsIOn makIllg III poker cannot be understated the play-

ers' decIsIOns alone rather than the cards dealt account for the result III 76% of all the 

hands played R p 206, IIlles 6-14 In other words, III those 76% of hands, all but one 

player folds, makIllg the remaIllIllg player the hand's WIllner, and the actual cards are 

never revealed Moreover, III roughly 50% of hands that do play to a showdown, a player 

who would have won had he stayed III WIll have folded Id 5 ThIS means that III only 

12% of hands-that IS, half of the 24% that play to showdown----does the player who was 

dealt the "luckIest" hand WIll R P 206, hnes 22-23 WIth player decIsIOns decIdIllg 

close to 90% of all poker hands, the players who conSIstently make good decIsIOns wIll 

consIstently WIll Those who do not WIll generally lose In all, as expert WItness and 

champIOn professIOnal poker player MIchael R Sexton testIfied at trIal, "[t]he object of 

5 A showdown IS when all of the card" have been dealt and the players stIll m the hand expose 
theIr hole cards and the best hand wms the pot It 1" only at the showdown where the wmner IS determmed 
by the fall of the cards rather than by whIch players have folded m response to the moves of other players 

11 



poker IS to make correct decIsIOns" R p 213, lmes 16-17 The "luck of the cards" has 

lIttle to do wIth one's decIsIOn-makmg skIlls 

To make the nght deCISIOns consIstently, poker players must employ a range of 

skIlls And by SkIll, we do not mean sImply a sophIstIcated knowledge of odds Knowl-

edge of the odds IS sImply a prereqUIsIte to competent poker play See Kyle SIler, Socwi 

and PsychologIcal Challenges of Poke!, Journal of GamblIng StudIes (Dec 25, 2009) 

(observmg that Imperfect mformatIon m poker makes It ImpossIble to formulate correct 

strategIes vIa objectIve deCISIOn-frames) To be skIlled at poker, players must develop an 

abIlIty to dIrectly mfluence the wayan mdIvIdual hand turns out-who collects the pot at 

the end, and how much IS m the pot See generally R p 218 (descnbmg skIlls mvolved 

m deducmg what other players are holdmg), R pp 228-29 (descnbmg how a player ex-

plOlts how other players perceIve hIm) 

It IS true that mdlvidual moves m poker are called "bets" But that vocabulary IS 

mlsleadmg The "bet" IS not a wager on a chance event True wagers, unlIke poker 

"bets,' do not alter the outcome of the event wagered upon A bet on the Super Bowl 

does not change the score, bets on roulette wheels are placed before the ball IS dropped 

Bets at a poker table are dIfferent What IS called a "bet" m poker IS really a "move" lIke 

\ 

a move m any other game It IS a strategIc maneuver deSIgned to provoke a deSIred reac-

tIon from an opponent 

The Importance of these moves IS heIghtened because, m typIcal complex poker 

games, a player must contend WIth a large number of decIsIon-makmg stages and a van-

ety of possIble courses of actIOn at each stage In each hand of Texas Hold 'Em, a player 

has four pnnclpal declSlon-makmg opportumtIes the first after he receIves hIS down 
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cards, and the next three as each common card IS turned over m three stages At each 

stage the player has aVaIlable to hIm many courses of actIOn The focus of each deCISIon 

IS how worthwhIle It IS to rIsk addItIonal ChIPS relatIve to the possIbIlIty of WInnmg all 

the ChIPS m the pot m that hand These decIsIOn-makmg stages reduce the element of 

chance m the game, SInce logIcal decIsIOn-makmg at each of these stages allows the 

player to control whether, and how much, he WInS or loses 

To make optImal moves at each of these stages, players must be mathematIcIans, 

observers of human nature, and capable deceIvers Poker players use theIr "bets" prInCI­

pally to commUnIcate WIth, mampulate, and IntImIdate theIr opponents Even m the 24% 

of hands that do go to a showdown, the players tYPIcally are not "bettmg" on the outcome 

of a chance event For example, when a poker player bets as a bluff, he IS not hopmg that 

hIS cards WIll prove to be better than hIS opponents' cards Instead, the player hopes to 

WIn the pot by convIncmg hIS opponent to fold the best hand As noted above, m roughly 

50% of hands that do play to a showdown, the player who would have won had he stayed 

In WIll have folded, meanmg that m 88% of hands the player who eventually won the 

hand dId so by "convIncmg" hIS competItor to fold R p 207, lInes 3-7 That fact attests 

to the SkIll reqUIred of the WInmng player In bluffing hIS competItor mto foldIng Id Of 

course, a player trYIng to chase another player out may get called and lose But what he 

was bettmg on was not what cards hIS opponents held-the essence of gamblIng He was 

bettmg to mfluence what hIS opponents would do-the essence of strategy 

SkeptIcs claIm that "[ n]o amount of skIll can change a deuce mto an ace" Joker 

Club LLC v Hardm, 643 S E 2d 626, 630 (N C Ct App 2007) It IS true that skIll can­

not change the cards But a player can fold rather than play the deuce, or use her skIll at 
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poker to make her opponent beheve she has an ace, causmg the opponent to fold a hand 

that would otherwIse have won the pot As noted, three-quarters of all hands are won 

when one player bets and all remammg players fold m response In some of these hands, 

a player wIth a bad hand WIll have bluffed out a player wIth a better hand, overcommg 

the luck of the draw Further, as Respondents note, Texas Hold'em IS not played m one-

hand mcrements Over the course of an actual game, the skIlled player wIll consIstently 

prevaIl, regardless of an occasIOnal unlucky tum of a card Resp Br at 29-30 

Further, that the wmner of a small percentage of hands WIll m fact be detenmned 

to some extent by the luck of the draw IS not sufficIent to refute the conclusIOn that poker 

1S a game predommately of sk111 Many games have a chance element, and It 1S easy to 

say, after the fact, that the chance element was d1spos1tIve many part1cular mstance of 

play For example, when playmg golf on a wmdy day, there 1S always the chance that the 

wmd WIll blow the ball off target, causmg a player to lose a few strokes, and possIbly the 

\ 

game See e g, PGA Tour Inc v Martzn, 532 US 661, 686-87 (2001) ("[G]olf 1S a 

game m whIch 1t 1S 1mpossible to guarantee that an md1v1dual's abIlIty wIll be the sole 

determmant of the outcome") Thus a chance element, out of the golfer's control, may 

playa d1spos1tIve role m decIdmg the outcome of what 1S generally acknowledged to be a 

game of sk111 See e g, S C Att'y Gen Op, 1986 WL 289772 (Mar 24, 1986) (observ-

mg that a golf tournament appears to be a game of skIll) 

To apprec1ate the role that chance plays m almost every game, 1t 1S Important to 

keep m mmd Just how few games eX1st m wh1ch luck plays no role at all Chess IS the 

prototypIcal example of a game of pure skill, because both players have perfect mfor-

matIon regardmg the other's p1eces and all that matters 1S how sk111fully a player deploys 
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them But such games of pure skIll are exceedmgly rare, at least some degree of luck 

plays a role m almost every game people play In fact, between two equally matched 

chess players, the com flIP to determme who plays black or whIte may have an effect on 

the outcome, smce whIte has the first move and therefore has a slIght advantage 

AddItIonally, consIder Scrabble, another game where chance plays a role As m 

poker, skIll largely determmes the outcome m Scrabble, even though one could say of 

that game too that no amount of skIll can tum a "Q" mto an "E" The outcome of a game 

of SCIabble may m some cases tum on the draw of the tIles Just as m some cases the out­

come of a round of poker may tum on the draw of the cards, but that does not make eIther 

game one of chance 

Furthermore, the outcome of a hand of poker IS not only who wms and who loses, 

but how much each player wms or loses A player's assessment of hIS own cards and 

what cards the other players are holdmg wIll affect whether and how much the player 

bets, meamng that even m the 12% of hands that reach a showdown and m whIch the best 

hand dealt wms the pot, the players' skIll WIll determme how much IS won and how much 

IS lost SkIll thus means that a good player wIlllose'less WIth a deuce and wm more WIth 

an ace than a bad one See R p 239, lInes 7-22 

The Importance of skIll m poker IS further demonstrated by the fact that a nOVIce 

poker player can Improve hIS talents and raise the level of hIS game through study and 

accumulatmg game expenence See R p 213, lIne 22-p 214, lIne 13 After only a short 

tIme, a player can acqUIre baSIC game skIlls, such as learnmg when to fold and how to 

make the baSIC calculatIOns The more a person contmues to practIce and learn, the more 
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hIS skIlls wIll Improve, somethmg that IS also true for chess, golf, and bndge players A 

sIgmficant body of hterature IS aVailable to help the nOVIce player develop 

Together, the specIfic skIlls reqUIred to play poker, the demonstrated fact that 

poker hands are won by maneuvenng rather than m a showdown the vast majonty of the 

tIme, and the fact that m every hand the players' skIll determmes the amounts won and 

lost by each player, show that skIll IS reqUIred to be a wmmng poker player 
r 

ThIS conclusIOn IS confirmed by recent sCIentific mqUIry mto the role of skIll m 

poker, WhICh has umformly found that skIll plays the dommant role m the game As ex-

pert WItness Professor Hannum testified at tnal, "the consensus" VieW among members of 

the sCIentific commumty "IS m agreement WIth my opmIOn that skIll IS the predommant 

factor m poker' R p 208, hnes 2-4 The State dId not offer testImony rebuttmg or con-

tradIctmg Professor Hannum 

It IS precIsely because poker IS a game of skIll that poker tournaments now make 

for popular teleVIsIOn The only people who watch anyone play roulette on televlSlon are 

casmo secunty guards People only watch lottery drawmgs to see If they have won But 

poker matches are spectator events because, as m any game that people tune m to watch, 

It IS entertammg to watch good players get beaten by even better players Poker IS a 

game won and lost predommately on the baSIS of the skIlls of the players Respondents 

m thIS case were playmg a game of skIll They were not engaged m unlawful gamblmg 

B Recent Cases m Which Courts'and Junes Have ConSidered the SCI­
entIfic Literature on Poker, and Venerable Caselaw Consldermg 
Other Games, Support the ConclUSIOn That Poker Is A Game of Skill 

In thIS case, the tnal judge, best posItIoned to judge the eVIdence of skIll, con-

cluded, "Texas Hold'em IS a game of skIll The eVIdence and studIes are overwhelmmg 
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that thIS IS so" R p 19 The courts was correct m concludmg that Texas Hold' ern IS a 

game of skIll 

The tnal court's conclusIOn IS consIstent WIth older caselaw that recogmzed that 

an element of chance m a card game does not sImply tum that game mto a game of 

chance In In ,e Allen, 377 P 2d at 281, the CalIfornIa Supreme Court granted a wnt of 

habeas corpUS to a defendant who was convIcted of playmg bndge for money under an 

ordmance that prohIbIted "any game of chance played WIth cards" Id at 281 Lookmg 

to the rules of the game and scholarly descnptIOns of how It IS actually played-as well 

as "a large amount of lIterature desIgned to mcrease the player's skIll"-the In re Allen 

Court concluded that bndge players, though engaged m a game m WhICh "there IS of 

course an element of chance resultmg from the deal of the cards," nevertheless are play­

mg a game of skill Id at 281-82 

The State's contentIOn to the contrary that under the dommant factor test Texas 

Hold'em IS a game of chance as a matter oflaw IS not supported by the cases that It cItes 

The State relIes repeatedly on an adVIsory opmIOn of the Rhode Island Supreme 

Court to support ItS argument In that matter, the court was asked whether the establIsh­

ment of a pnvately-owned casmo would VIOlate the state's constItutIOnal prohIbItIon on 

non-state operated lottenes In re Advlsory OplnlOn to Governor, 856 A 2d 320, 322 (R I 

2004) At the outset, the court noted that "we are unable to exerCIse the fact-findmg 

power of the Court," and that ItS "opmIOn IS not an exerCIse of JudICIal power, IS not 

bmdmg and 'It carnes no mandate '" Id at 323 (mternal cItatIOn omItted) It then went 

on to conSIder whether a casmo would be a lottery, by applymg "the 'dommant factor' 

doctnne" Id at 328 The partIes seekmg to buIld the casmo admItted that "roulette, 
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craps and slot machines specIfically 'amount to nothing more than chance ,,, Id The 

court agreed, but went on to add that poker IS also a game of chance It concluded ItS dIS-

cusslOn of the dominant factor test by noting that 

Although a certain level of fact-finding would be helpful to detenmne the 
exact role that skill or Judgment play In a partIcular game, games that de­
pend on an unpredIctable and uncontrollable vanable, such as the case In 

games involVing cards and dIce, are, as a matter oflaw, games of chance 

Id at 329 But see e g In re Allen, 377 P 2d at 281-82 (holding that the card game 

bndge IS a game of skIll) 
) 

UnlIke the Rhode Island Supreme Court, thIS Court has the benefit of the tnal 

court's fact-finding and reasoned analYSIS of the eVIdence The tnal court found that, If 

the dominant factor test applIed, Texas Hold'em would surely be a game of skIll R p 

19 The CIrCUIt Court agreed R p 10 ThIS Court must rely on the record and fact-

finding In thIS case See e g, McGill v Moore, 381 S C 179, 185, 672 S E 2d 571, 574 

(2009) ("In an actIon at law, tned WIthout a JUry, the tnal court's findings of fact wIll not 

be dIsturbed unless found to be WIthout eVIdence whIch reasonably supports the court's 

findings ") 

Nor does People v Dubmsky, 31 N Y S 2d 234 (N Y Ct Spec Sess 1941), on 

whIch the State also relIes, support the propOSItIon that Texas Hold'em IS a game of 

chance Dubmsky found that "plaYing 'stud' poker"-a SImpler game than Texas 

Hold'em-"for money IS a game of chance," but speCIfically noted that "the Courts have 

not gone so far In thIS State as to say that every game of cards for money In and of Itself 

constItutes gambhng" Id at 236-37 And the State's suggestIon that all card games are 

gambhng In CalIfornIa under Lavlck v Nllzberg, 188 P 2d 758 (Cal DISt Ct App 1948), 

IS contradIcted by the CalIfornIa Supreme Court's holding In In re Allen that bndge IS a 
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game of skIll, 377 P 2d at 281-82, and further undermIned by the subsequent holdIng of 

an Intennedlate appellate court that recogmzed poker as a game of skIll, see Bell Gardens 

Blcycle Club v Dep t of Justlce, 36 Cal App 4th 717, 747-48 (Cal Ct App 1995) In 

contrast, the Lavlck Court was only considenng whether a debt Incurred In a game of 

draw poker was enforceable as a contract, and specIfically disclatmed to be InterpretIng a 

penal law Lavlck, 188 P 2d at 759 

In sum, the relevant caselaw supports the VIew that poker IS a game of skill The 

most Important cases are the recent deCISIOns considenng the eVIdence on the skill 1I~-

volved In poker, WhICh concluded that poker IS a game of sktll The State CItes cases that 

It contends show that poker IS gambhng as a matter of law, but ItS InterpretatIon of those 

cases IS wrong Poker IS a game of skill 

* * * 
For the reasons dIscussed above, a rulIng that a home game of poker IS not Illegal 

gambhng IS compelled under the law It would also be a good rulIng, fatr to the people of 

thIS State, because poker IS an llnmensely popular and WIdely played game A rulIng that 

a home game of Texas Hold'em IS Illegal gambhng would be oppreSSIve SInce the stat-

ute does not call for that InterpretatIon, thIS Court should aVOId It 

CONCLUSION 

For the foregOIng reasons, the Court should affirm the deCISIOn of the CircUlt 

Court and hold that S C Code Ann § 16-19-40 does not prohIbIt playIng Texas Hold'em 

In a pnvate home 
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Respectfully submItted thIS 12th day of July, 2010 

By Jamiw~~ 
DrIscoll Sheedy, A 
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