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Good afternoon —

Attached please find Respondent’s Initial Brief and Designation of Matter, along with a Proof of
Service for filing in regards to the above-referenced matter.

Please forward a filed copy to me at your earliest convenience.
Thank you.

Cesairé Nicole Chase, Legal Assistant
Goodwyn Law Firm, LLC

2309 Devine Street

Columbia, SC 29205

(803) 251-4517

(803) 251-4527 facsimile
cchase@goodwynlaw.com

CONFIDENTIAL & PRIVILEGED

Unless otherwise indicated or obvious from the nature of the following communication, the
information contained herein is attorney-client privileged and confidential information/work
product. The communication is intended for the use of the individual or entity named above.
If the reader of this transmission is not the intended recipient, you are hereby notified that any
dissemination, distribution or copying of this communication is strictly prohibited. If you
have received this communication in error or are not sure whether it is privileged, please
immediately notify us by return e-mail and destroy any copies, electronic, paper or otherwise,
which you may have of this communication.
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April 2, 2024

VIA E-FILING - Ctappfilings@sccourts.org
The Honorable Jenny Abbott Kitchings

Clerk of Court, South Carolina Court of Appeals
1220 Senate Street

Columbia, SC 29201

RE:  Brian W. Bowles and Kristina Bowles v Nery Rodas d/b/a RNG Contracting, LLC
Appellate Case No.: 2023-001227
Our File No.: 3000-0712

Dear Ms. Kitchings:

Enclosed for filing, please find the original and one copy of Respondent’s Initial Brief and
Designation of Matter along with a Proof of Service in regards to the above referenced matter.

Please file the original and return a filed copy of same to me in the self-addressed stamped
envelope provided.

As evidenced in the Proof of Service, I have served all interested parties, with a copy.

Thank you for your attention to this matter and should you have any questions, please do
not hesitate to contact me.

arles G. Blackburn

CGB:cnc
Enclosures
(- Ra’na Heidari, Esquire (e-mail-rxh@abizlaw.com & Regular Mail)

Chelsea R. Rickard, Esquire (e-mail-crr@abizlaw.com & Regular Mail)
Nery Rodas






IN THE STATE OF SOUTH CAROLINA
In the Court of Appeals

APPEAL FROM GREENVILLE COUNTY
COURT OF COMMON PLEAS

The Honorable R. Lawton McIntosh, Circuit Court Judge

Case No.: 2020-CP-23-03949
Appellant Case No. 2023-001227

Nery Rodas d/b/a RNG Contracting, LLC.........coouviininiiiiiiieiei e eeeeeeeeeinn Respondent,

V.
Brian W. Bowles and Kristina BOWIES. ... ...ccuuiniiiieeiiiicieieci e Appellants.
PROOF OF SERVICE

I certify that I have served a copy of the Respondents’ Initial Brief and Designation of
Matter to be Included in the Record on Appeal, including a proof of service of this date, upon

Appellants’ attorney via E-mail and U.S. Regular Mail, at the address of record, on April 2, 2024.

Ra’na Heidari, Esquire

Chelsea R. Rickard, Esquire

A Business Law Firm, LLC

PO Box 3421

Spartanburg, South Carolina 29304
rxh@abizlaw.com
crr@abizlaw.com






Columbia, South Carolina
April 2, 2024

Charles Grant Blackburn (SC Bar #: 64598)
T. Jeff Goodwyn, Jr. (SC Bar #:73789)
Goodwyn Law Firm, LLC

2309 Devine Street

Columbia, SC 29205
CBlackburn@Goodwynlaw.com
JGoodwyn@Goodwynlaw.com

(803) 251-4517

(803) 251-4527 (fax)

Attorneys for Respondent






IN THE STATE OF SOUTH CAROLINA
In the Court of Appeals

APPEAL FROM GREENVILLE COUNTY
COURT OF COMMON PLEAS

Judge R. Lawton McIntosh

Case No. 2020-CP-23-03949
Appellant Case No. 2023-001227

Nery Rodas d/b/a RNG Contracting LLC.....ccc.iviviiiiiiiiiiiiiiieieieeeieenns Respondent,
Vs.
Brian W. Bowles and Kristina BoOWIes...........cooviiiiiiiiiiiiiiceecieeeeee Appellants.
DESIGNATION OF MATTER

TO BE INCLUDED IN THE RECORED ON APPEAL

Respondent proposes the following to be included in the consolidated Record on Appeal.

1 Summons and Complaint including Exhibits 1 and 2 filed August 20, 2020.

2. Appellant Brian W. Bowles’ Motion to Dismiss filed September 1, September 1, 2020.
3 Appellant Brian W. Bowles Answer and Counterclaim filed September 4, 2020.

4. Respondent’s Reply to Counterclaim including exhibits 1 and 2 filed October 4, 2020.
5. Respondent’s Memorandum in Opposition to Appellant Brian W. Bowles’ Motion to

Dismiss including exhibits 1 and 2 filed October 28, 2020.
6. Form 4 Order denying Appellant Brian W. Bowles’ Motion to Dismiss filed October

30, 2020.

7. Respondent Nery Rodas’ Motion to Compel filed March 8, 2021.





10.

11.

12.

13,

14.

15.

16.

17.

18.

19,

20.

21.

22.

23.

24.

25,

Form 4 Order Granting Respondent’s Motion to Compel filed April 23, 2021.
Respondent Nery Rodas’ Priority Motion and Motion for Sanctions for Failure to
Respond to Discovery including exhibits A-D filed May 11, 2021.

Proof of ADR filed June 29, 2021.

Certificate of Service for Respondent’s Supplemental Discovery to Appellant Brian W.
Bowles filed August 30, 2021.

Certificate of Service for Depositions of Appellants Brian W. Bowles and Kristina
Bowles filed September 10, 2021.

Respondent’s Amended Priority Motion and Motion for Sanctions for Failure to
Respond to Discovery including exhibits 1 & 2 filed November 4, 2021.

Motion and Order to be Relieved as Counsel for Appellants filed December 7, 2021.
Order/Relieve Counsel-REJECTED BY JUDGE filed December 8, 2021.

NEF requiring hearing on Motion to be Relieved filed December 8, 2021.

Affidavit of Nery Rodas filed February 24, 2022.

Order/Other-Multiple Rulings filed March 3, 2022.

Emails filed March 10, 2022.

Affidavit of Attorney Fees filed Méy 23,2022.

Order to Amend Complaint filed May 23, 2022.

Order/Electronic Form 4-Multiple Rulings filed May 23, 2022.

Amended Summons and Complaint with 5 exhibits filed May 24, 2022.

Affidavit of Service of Filed Summons and Complaint on Appellants filed June 22,

2022.

Affidavit of Service on Brian Bowles filed June 22, 2022.





26.

27,

28.

29.

30.

31.

32.

33.

34.

35.

36.

3.

38.

39.

40.

41.

42.

Affidavit of Service on Kristina Bowles filed Jun2 22, 2022.

Verification of Amended Complaint filed October 11, 2022.

NEF Notice of Appearance of Appellants’ Counsel filed January 23, 2023.
Appellants’ Motion for Continuance filed January 24, 2023.

Appellants’ Motion to Stay Hearing to Determine Damages filed June 26, 2023.
Appellants’ Motion to Compel filed June 26, 2023.

Respondent’s Memorandum in Opposition to Appellants Motion to Stay Damages
Hearing and Motion to Compel Discovery filed June 28, 2023.

Order/Form 4 Granting Respondent’s Motion for Damages filed July 10, 2023.

Order on Damages filed July 20, 2023.

Appellants’ Notice of Appeal filed July 31, 2023.

Transcript of Record of Hearing on March 1, 2022.

Transcript of Record of Hearing on October 12, 2022

Transcript of Record of Hearing on January 3, 2023.

Transcript of Record of Hearing on May 11, 2023.

Transcript of Record of Hearing on June 29, 2023.

Five-page email thread between counsel beginning on November 15, 2022, and time
stamped 1:43 PM and ending on Thursday, December 8, 2022, time stamped 1:03 PM.
Three-page email thread between counsel beginning on January 11, 2022, and time

stamped 2:17 PM and ending on Thursday, January 17, 2022, time stamped 4:19 PM.

Pursuant to Rule 209(c), SCACR, I certify that this Designation contains no matter which is

irrelevant to the appeal.

Signature on Following Page





Columbia, South Carolina
April 2, 2024

Charles Grant Blackburn (SC Bar #: 69458)
T. Jeff Goodwyn, Jr. (SC Bar #:73789)
Goodwyn Law Firm, LLC

2309 Devine Street

Columbia, SC 29205
CBlackburn@Goodwynlaw.com
JGoodwyn@Goodwynlaw.com

(803) 251-4517

(803) 251-4527 (fax)

Attorneys for Respondent






THE STATE OF SOUTH CAROLINA
In the Court of Appeals

APPEAL FROM GREENVILLE COUNTY
Court of Common Pleas

The Honorable R. Lawton MclIntosh, Circuit Court Judge

Case No. 2020-CP-23-03949
Appellant Case No. 2023-001227

Nery Rodas d/b/a RNG Contracting, LLC........ccooiviviiiiininiiiiieeceieeeenen Respondent,

Brian W. Bowles and Kristina BOWIES.........ocvuivininiiiiniiiiiieeeeeeenene Appellants.

Charles Grant Blackburn (SC Bar #: 64598)
T. Jeff Goodwyn, Jr. (SC Bar #:73789)
Goodwyn Law Firm, LLC

2309 Devine Street

Columbia, SC 29205
CBlackburn@Goodwynlaw.com
JGoodwyn@Goodwynlaw.com

(803) 251-4517

(803) 251-4527 (fax)

Attorneys for Respondent

Columbia, South Carolina
April 2, 2024
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STATEMENT OF ISSUES ON APPEAL

L DID THE TRIAL COURT COMMIT REVERSIBLE ERROR IN HOLDING THE
APPELLANTS IN DEFAULT AND GRANTING RESPONDENT’S MOTION FOR
DAMAGES?

IL. DID THE TRIAL COURT COMMIT REVERSIBLE ERROR IN DISMISSING
APPELLANTS’ COUNTERCLAIMS?

STATEMENT OF THE CASE

Respondent brought this case against Appellants August 20, 2020, for amounts owed after
contracting with Appellants to build a home and barn on their property. Appellants initially filed
counterclaims against Respondent in its Answer and Counterclaim filed September 4, 2020.
Appellants failed to respond to discovery timely and a motion for sanctions was entered.
Respondent filed a Motion to Amended Complaint April 4, 2023, that was granted May 23, 2023,
and filed May 24, 2023. Appellants failed to file an answer, counterclaims or otherwise respond
to the Amended Complaint and Respondent filed a Motion for Entry of Default and For Default
Judgment July 8, 2022, which was granted July 10, 2023, with a formal order being filed July 23,

2023. Appellants filed a timely Notice of Appeal July 31, 2023.

STATEMENT OF THE FACTS

This case arises out of the construction of the Appellants’ home and barn located at 350
Tate Chapman Road, Simpsonville, South Carolina 29681 (the “property”). The Appellants built
their home as the general contractor under the exemption in S.C. Code Ann. 40-59-260 (1976).
The exemption in S.C. Code Ann. 40-59-260 (1976) allows unlicensed property owners to apply
for a license to act as the builder of their home even though the property owners are not licensed

residential home builders.

S.C. Code Ann. 40-59-260(C) places the obligation on the licensee to make sure that people





employed by the licensee have licenses required by state law and by county or municipal licensing
ordinances. S.C. Code Ann. 40-59-260(C) also requires the licensee’s construction must comply
with all applicable laws, ordinances, building code and zoning regulations. The licensee must
supervise the construction.

Appellants applied for and received permits from Greenville County on November 7, 2018,
to serve as their own general contractor for the construction of their home and barn under S.C.
Code Ann. 40-59-260(C). Appellants contacted Respondent to build their home and barn on the
property. Respondent told Appellants that he was not licensed to build the Appellants’ home and
that he worked for a licensed general contractor under that general contractor’s license. (See
Affidavit of Nery Rodas filed February 24, 2022, R. p.__ ). Appellants told Respondent that they
would apply for all the necessary permits for Respondent to build their home and barn.

Appellants applied for and received residential construction permits for the construction of
Appellants’ home and barn. The permits issued to Appellants identified Appellants as the
contractor for the construction of their home and barn. (See Exhibits A and B to Plaintiff’s
Memorandum of Law in Opposition to Defendant’s Motion to Dismiss filed October 28, 2020, R.
P ).

Respondent began construction of Appellants’ home, and the home was substantially
complete when Appellants asked Respondent to start construction of their barn. Appellants had
not fully paid Respondent on construction of the home when Respondent began construction of
the barn. Appellants delayed paying Respondent during construction of the barn. Respondent
became concerned Appellants were not going to pay Respondent for the amount due on the home

and construction of the barn.

Respondent commenced this action with the filing of a Verified Summons and Complaint





on August 20, 2020, when it became clear to Respondent that Appellants were not going to pay
Respondent. (See Summons and Complaint, filed August 20,2020, R. p.__ ). Respondent alleged
causes of action against Appellant Brian Bowles sounding in:

1. Breach of Contract;

2. Negligent Misrepresentation;

3. Fraud;

4. Fraud in the Inducement;

5. Violation of South Carolina’s Unfair Trade Practices Act; and

6. Unjust Enrichment/Quantum Meruit.

Appellant Brian W. Bowles filed a Motion to Dismiss Respondent’s Complaint on
September 1, 2020, on the grounds Respondent was not a licensed contractor. (See Motion to
Dismiss filed September 4, 2020, R. p._ ). Appellant Brian W. Bowles conveniently ignored the
fact of the requirements of the permits issued to Appellant under S.C. Code Ann. 40-59-260(C)
holding Appellants responsible for the construction of Appellants’ home and barn.

Appellant Brian W. Bowles filed an Answer and Counterclaims on September 4, 2020,
alleging the same causes of action against Respondent as those alleged against Appellant Brian
W. Bowles. (See Answer and Counterclaim filed September 4, 2020, R. p._ ). Appellant
alleged causes of action in his counterclaim sounding in:

1. Breach of Contract;

2. Negligent Misrepresentation;

3. Fraud;

4. Fraud in the Inducement;

5. Violation of South Carolina’s Unfair Trade Practices Act; and





6. Unjust Enrichment.

The Court denied Appellant Brian W. Bowles Motion to Dismiss on October 30, 2020,

citing Miller Construction Company, LL.C v. PC Construction of Greenwood, Inc., 418 S.C. 186,

791 S.E.2d 321 (Ct. App. 2016) as the basis in dismissing Appellant Bowles’ Motion to Dismiss.
(See Form 4 Order Denying Defendant’s Motion to Dismiss filed October 30. 2020, R. p._ ).

“The licensee is fully responsible for any violations...from the actions of unlicensed subcontractors

performing work for the licensee.” Id.

The procedural history of this case, as outlined in the chart below, is extensive and may

be constructive to the Court in gaining an understanding of the procedural history in this matter:

DATE FILED DOCUMENT

8-20-20 SUMMONS AND COMPLAINT

9-1-20 MOTION TO DISMISS

9-4-20 ANSWER AND COUNTERCLAIM

10-4-20 REPLY TO COUNTERCLAIM
10-28-20 PLAINTIFF’S MEMO IN OPPOSITION TO MTD
10-30-20 FORM 4 ORDER DENYING MOTION TO DISMISS

3-8-21 PLAINTIFF’S FIRST MOTION TO COMPEL

4-23-21 FORM 4 ORDER GRANTING PLAINTIFF’S MOTION TO COMPEL
5-11-21 PRIORITY MOTION FOR SANCTIONS FOR

FAILURE TO RESPOND TO DISCOVERY

8-30-21 COS SUPPLEMENTAL DISCOVERY

9-10-21 COS FOR DEPOSITION OF APPELLANTS

11-3-21 PLAINTIFEF’S SECOND MOTION TO COMPEL

12-7-21 MOTION AND ORDER TO BE RELIEVED BY COLIE STANCIL

4q





2-24-22 AFFIDAVIT OF NERY RODAS
3-3-22 ORDER:
A) FAILED TO POVIDE DATES FOR DEFENDANTS’
DEPOSITIONS;
B) SANCTIONED FOR FAILURE TO COMPLY WITH DISCOVERY;
C) ORDER RELIEVING COUNSEL FOR DEFENDANT AND
GIVING 30 DAYS TO FIND NEW LAWER
4-4-22 PLAINTIFF’S MOTION TO AMEND COMPLAINT
5-23-22 AFFIDAVIT OF ATTORNEY FEES FOR DISCOVERY ABUSE
5-23-22 ORDER:
A) MOTION TO COMPEL DEFENDANTS’ SUPPLEMENTAL
DISCOVERY TO PLAINTIFF;
B) MOTION TO COMPEL DEFENDANTS SIT FOR DEPOSITIONS;
C) PLAINTIFF’S MOTION FOR SANCTIONS; AND
D) MOTION TO AMEND COMPLAINT
5-23-22 ORDER GRANTING LEAVE TO AMEND COMPLAINT
5-24-22 AMENDED SUMMONS AND COMPLAINT
7-8-22 PLAINTIFF’S MOTION FOR ENTRY OF DEFAULT JUDGMENT WITH
AFFIDAVIT OF DEFAULT AND PROPOSED ORDER OF DEFAULT
1-23-23 NOTICE OF APPEARANCE OF
APPELLANT’S COUNSEL RA’NA HEIDARI
1-24-23 APPELLANTS’ MOTION FOR CONTINUANCE
6-26-23 APPELLANTS’ MOTION TO COMPEL DISCOVERY
6-26-23 APPELLANTS’ MOTION TO STAY DAMAGES HEARING
6-28-23 RESPONDENT’S MEMORANDUM OF LAW IN OPPOSITION TO
MOTION TO STAY DAMAGES HEARING
6-28-23 APPELLANTS’ MEMORANDUM OF LAW
IN SUPPORT OF ITS MOTIONS
7-10-23

RESPONDENT’S MOTION FOR DAMAGES IS GRANTED






7-20-23 ORDER ON DAMAGES

7-31-23 NOTICE OF APPEAL

Appellant Brian W. Bowles’ first attorney, Lance Sheek, was suspended from the practice
of law and Attorney Colie J. Stancil, an associate of Mr. Sheek’s firm continued to represent
Appellant Brian W. Bowles. Mr. Stancil filed a Motion to be Relieved as Counsel for Appellant
Brian W. Bowles on December 7, 2021, on the grounds “that the representation will result in an
unreasonable burden on the lawyer as well as other good cause for withdrawal exists.” (See
Motion to be Relieved as Counsel for Defendant filed December 7, 2021, R. p.___ ). The Court
filed an Order Relieving Mr. Stancil on March 3, 2022. (See Order, filed March 3,2020,R.p.__ ).

Respondent had not been served with any discovery as of March 3, 2022, approximately
one and a half years after Respondent filed suit on August 20, 2020. However, Respondent had
been aggressively pursuing the litigation of this matter up to the March 3, 2022, Order Relieving
Mr. Stancil as counsel, including:

1. Filing a Motion to Compel complete responses to Respondent’s First Set of Discovery
to Appellant Brian W. Bowles served on September 18, 2020, (See Plaintiff’s Motion
to Compel, filed March 8,2021,R. p._ );

2. Attending a WebEx Motion to Compel hearing on April 23, 2021, on Appellant Brian
W. Bowles’ failure to respond to Respondent’s First Set of Discovery to Appellant.

3. Receiving a Form 4 Order filed on April 23, 2021, granting Respondent’s Motion to
Compel (See Form 4 Order Granting Plaintiff’s Motion to Compel, filed April 23,
2021,R.p. );

4. Filing a Notice of Motion and Priority Motion for Sanctions on May 11, 2021, due to





Appellant Brian W. Bowles’ failure to respond to Respondent’s Discovery in the Form
4 Order Granting Respondent’s Motion to Compel (See Notice of Motion and Priority
Motion for Sanctions filed on May 11,2021, R. p.__ );
5. Scheduling the depositions of the Appellants (See Certificate of Service of Notice of
Deposition on Appellants filed September 10, 2021, R.p._ ); and
6. Filing an Amended Notice of Priority Motion and Priority Motion for Sanctions
Pursuant to SCRCP Rules 37(b), 40(a) and 40(b) on November 4, 2021, for Appellant
Brian W. Bowles’ failure to respond to Respondent’s First Set of Discovery to
Appellant and failure to respond to Respondent’s First Set of Supplemental of
Discovery and Requests to Admit served on Appellant on August 30, 2021 (See
Amended Notice of Priority Motion and Priority Motion for Sanctions Pursuant to
SCRCP Rules 37(b), 40(a) and 40(b) on November 4, 2021, R.p._ ).
The Appellants’ discovery abuse as outlined above, and in the Court’s, Orders filed March
3, 2022, and May 23, 2022, show the extent of the discovery abuse by Appellants. (See Order
filed March 3, 2022, and Order filed May 23, 2023, R. p.__ ). The Appellants’ discovery abuse
resulted in the Court awarding attorney fees to Respondent in its May 23, 2022, Order. (See Order
filed May 23,2023, R. p.__ ). The May 23, 2022, Order also cautioned Appellants that they must
respond to Respondent’s Amended Complaint in a timely fashion and encouraged them to seek
the assistance of an attorney, whether or not one was actually retained for the entire case. (See
Order filed May 23, 2023, R. p.__ ). The May 23, 2022, Order cautioned Appellants that the
failure to cooperate with discovery may result in sanctions that could include striking any
responsive pleading and declaring default against them. (See Order filed May 23,2023, R.p._ ).

In spite of the suggestion by the Court in its May 23, 2022, Order, the Appellants chose to





represent themselves. (See Order filed May 23,2023, R.p.__ ). Appellants did not timely respond
to the Respondent’s Amended Summons and Complaint served on Appellants on May 26, 2022.
Counsel for Respondent filed a Motion for Entry of Default Judgment including an Affidavit of
Default on July 8, 2022. (See Plaintiff’s Motion for Entry of Default Judgment filed July 8, 2022,
R.p._ ). Counsel for Appellants filed a Notice of Appearance on January 23, 2023. (See Notice
of Appeal filed July 31,2020, R.p._ ).

STANDARD OF REVIEW

“The decision whether to set aside an entry of default or a default judgment lies solely

within the sound discretion of the trial judge. Stark Truss Co. v. Superior Const. Corp., 360 S.C.

503, 602 S.E.2d 99 (Ct. App. 2004). “This decision will not be reversed absent an abuse of that
discretion.” Id. “An abuse of discretion occurs when the order was controlled by an error of law
or when the order is without evidentiary support.” Id.
ARGUMENT
L. THE TRIAL COURT DID NOT COMMIT REVERSIBLE ERROR IN
HOLDING APPELLANTS IN DEFAULT AND AWARDING
RESPONDENT DAMAGES.

The trial court did not commit reversible error in holding Appellants in default and
awarding Respondent damages. Appellants did not timely respond to Respondent’s Verified
Amended Summons and Complaint filed May 24, 2022, and served on Appellants on May 26,
2022, or retain an attorney as suggested by the Court in its May 23,2022. (See Order filed May
23,2023, R.p._ ).

“Unless an extension is granted, a defendant must serve his answer within thirty days after

the service of the complaint upon him.” Rule 12(a), SCRCP. “If a party has failed to plead or

otherwise defend as provided by [the South Carolina Rules of Civil Procedure] and that fact is





made to appear by affidavit or otherwise, the clerk of court will enter default under Rule 55(a),
SCRCP.” See Stark. The Appellants did not plead or otherwise defend the Amended Summons
and Complaint served on them on May 26, 2022, and did not request an extension to answer or
plead to the Amended Summons and Complaint from counsel for Respondent.

A motion hearing on Respondent’s Motion for Entry of an Order of Default Judgment was
held on October 12, 2023. The court at the Motion for Entry of Default, suggested Appellants
retain an attorney. (See October 12, 2022, Transcript of Hearing, page 9, R. p._ ). The Court
ruled the Appellants were in default after failing to answer or otherwise defend Respondent’s
Verified Amended Complaint served on Appellants on May 26, 2022. (See October 12, 2022,
Transcript of Hearing, page 4, R. p.__ ). Appellants are in default pursuant to Rule 55 SCRCP.

RULE 55, Default

(a) Entry. When a party against whom a judgment for affirmative relief is sought has

failed to plead or otherwise defend as provided by these rules and that fact is made to

appear by affidavit or otherwise, the clerk shall enter his default upon the calendar (file
book).

(b) Judgment. Judgment by default may be entered as follows:

(1) Cases Involving Liquidated Damages or Sum Certain Amounts. When the
claim of a party seeking judgment by default is for a liquidated amount, a sum
certain or a sum which can by computation be made certain, the judge, upon
motion or application of the party seeking default, and upon affidavit of the
amount due, shall enter judgment for that amount and costs against the party
against whom judgment by default is sought, if that party has been defaulted for

failure to appear and if such party is not a minor or incompetent person. A





verified pleading may be used in lieu of an affidavit when the pleading contains
information sufficient to determine or compute the sum certain.

“[if the parties are of full age, sui juris, and capable of understanding their rights, with full
opportunity of ascertaining them, under no disability, advised as to all the circumstances
surrounding the matter or in a situation by reasonable and proper diligence to be thus advised, and
they proceed, they must abide the result; and should their action subsequently result in loss, there

1s no reason, as is said in Murrel v, Murrel, 2 Strob. Eq. 148, “why the court of equity, or any other,

should be called to protect them from the consequences of their own folly.” McDow v. Brown, 2

8.C. 95.

In Waldrop v. Leaman, 30 S.C. 428, 9 S.E.2d 466 (1889), involving an estate dispute

between devisees, the court ruled “Under these circumstances, even assuming that it was a foolish
one on his part, there is no reason why this court, or any other court, should be called upon to
protect him from the consequences of his own folly.” The Court, on two occasions, suggested
Appellants retain counsel, and timely respond to the Amended Summons and Complaint.
However, Appellants chose not to abide by Court’s Orders filed March 3, 2022, and Order filed

May 23, 2023, and similar to the holdings in McDow and Waldrop, this Court cannot be called

upon to protect Appellants from their own folly. (See Order filed March 3, 2022, and Order filed

May 23, 2023, R. p. ).

Appellants reliance on both 5Star Life Ins. Co. v. Peek Performance, Inc.,434 S.C. 334,

S.E.2d468 (Ct. App. 2021) and Howard v. Holiday Inns, Inc., 271 S.C. 238, 246 S.E.2d 880 (1978)

is misplaced. Both cases involved: 1) damages that could not be made by computation under Rule
55(b)(2) and 2) the defendants, in both cases, made motions to set aside entry of default.

SStar and Howard are distinguishable from this matter in that 1) Respondent is seeking a
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sum certain and 2) Appellants never made motions to set aside default. “A default judgment can
only be entered once damages have been determined either following a damages hearing or without
a hearing if the claimant seeks “a liquidated amount, a sum certain [,] or a sum which can by
computation be made certain.” Rule 55(b). See 5Star.

The trial judge, at Respondent’s Motion for Damages hearing on June 29, 2023, after
hearing testimony from Respondent and cross-examination by Appellants’ counsel, awarded
Respondent $90,684.15. (See Order, July 20, 2023, R. p.__ ). The trial judge computed the
$90,684.15 by taking the $81,580.00 in the Respondent’s Prayer for Relief in the Verified
Amended Summons and Complaint, with the testimony from Respondent, and adding the
$9,104.15 in attorney fees awarded to Respondent because of Appellants’ discovery abuse. (See

Order filed July 20,2023, R.p_ ).

The trial judge referenced Solley v. Navy Fed. Credit Union, Inc., 397 S.C. 192, 723 S.E.2d

597 (Ct. App. 2012) in dismissing Appellants’ motions and expressly requested counsel for
Respondent to include the holding in Solley in the Order on Damages (See June 29, 2023, hearing
transcript page 4, R. p. ). “In a default case, the Plaintiff must prove by competent evidence
the amount of damage, and such proof must be by a preponderance of the evidence. Although the
defendant is in default as to liability, the award of damages must be in keeping not only with the
allegations of the complaint and the prayer for relief, but also with the proof that has been
submitted.” See Solley.

“The decision whether to set aside an entry of default or a default judgment lies solely
within the sound discretion of the trial judge.” See Stark. “This decision will not be reversed
absent an abuse of that discretion.” Id. “An abuse of that discretion occurs when the order was

controlled by an error of law or when the order was without evidentiary support.” Id. “By
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defaulting, a defendant forfeits his “right to answer or otherwise plead to the complaint.” Id.
Similar to the holding in Solley, the trial judge computed Respondent’s damages by taking
the $81,580.00 in Respondent’s prayer for relief in the Verified Amended Summons and
Complaint and adding the $9,104.15 Order awarding Respondent attorney fees for Appellants’
discovery abuse to compute the total of $90,684.15 in damages to Respondent. The trial judge
heard testimony from Respondent regarding his damages and allowed Appellants’ counsel to cross
exam Respondent. Given the preponderance of evidence standard, the trial judge found the
damages consistent with the prayer for relief in the Respondent’s Verified Amended Summons
and Complaint and the amount awarded in attorney fees to Respondent for Appellants’ discovery
abuse. Consistent with the holding in Solley, the trial court did not commit reversible error in

computing Respondent’s damages and should affirm the trial judge’s rulings.

II. THE TRIAL COURT DID NOT COMMIT REVERSIBLE ERROR IN
DISMISSING APPELLANTS’ COUNTERCLAIMS.

The trial court did not commit reversible error in dismissing Appellant’s counterclaims.
“A pleading shall state as a counterclaim any claim which at the time of serving the pleading the
pleader has against any opposing party if it arises out of the transaction or occurrence that is the
subject matter of the opposing party’s claim. . . Rule 13(a) Compulsory Counterclaim SCRCP.
“A compulsory counterclaim must be timely asserted or lost.” Professor James F. Flanagan, South
Carolina Civil Procedure (3™ ed. 2010).

“As Appellants were in default and failed to timely file and serve their answer, they also
failed to timely assert their counterclaims. In this instance, we find the circuit court did not err in
dismissing the Appellants’ counterclaims.” See Stark. “Since the counterclaims were compulsory

and the answer was not timely filed, the court also granted Stark Truss’s motion to dismiss all
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counterclaims” Id. Similar to the holding in Stark, and pursuant to Rule 13(b) SCRCP, the
Appellants were in default as of July 8, 2022, when Appellants failed to timely respond to
Respondent’s Amended Summons and Complaint and Appellants’ counterclaims were dismissed.

Additionally, and significantly, the Appellants had a duty to construct their home and barn
in compliance with all applicable laws, ordinances, zoning regulations and were subject to all
applicable building inspections during construction as required by S.C. Code Ann. 40-59-260(C).
The Appellants counterclaims are barred by the statutory requirements of S.C. Code Ann. 40-59-
260 (1976) based on Appellants’ liability for the construction of their home as licensee pursuant
to S.C. Code Ann. 40-59-260 (1976). As a result, the Appellants counterclaims, and there are

none, are meritless due to Appellants responsibility for construction violations under S.C. Code

Ann. 40-59-260 (1976).
The “Owner Builder Disclosure Statement” is part of the application executed by Appellant
Brian W. Bowles November 7, 2018, on behalf of himself and Appellant Kristina Bowles and
reads, in pertinent part:
“State law requires residential construction to be done by licensed
residential builders and specialty contractors. You have applied for a permit under
an exemption to the law. The exemption allows you, as the owner of your
property, to act as your own builder even though you do not have a license. You
must supervise the construction yourself. ..... You may not hire an unlicensed
person as your residential builder or specialty contractor. It- is your responsibility
to make sure people employed by you have licenses required by state law and by
county or municipal licensing ordinances. Your construction must comply with

all applicable laws, ordinances, zoning regulations and are subject to all
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applicable building inspections during construction as required by adopted

building codes.” (Emphasis added).

Appellant Brian Bowles put the obligation for any alleged construction violations on
Appellants under the “Your construction must comply with all applicable laws” contained in the
“Owner Builder Disclosure Statement” when he executed the “Owner Builder Disclosure
Statement. (See Exhibit A to Plaintiff’s Memorandum of Law in Opposition to Defendant’s
Motion to Dismiss, filed October 28, 2020, R. p. ). Any alleged construction violations at law,
would be, and are by statute, the responsibility of the licensee. Accordingly, the Appellants’
counterclaims against Respondent must be dismissed pursuant to S.C. Code Ann. 40-59-260
(1976). The Appellants are attempting to hold Respondent responsible for Appellants’
construction violations pursuant to Appellants® own use of the statutory requirements in S.C. Code
Ann. 40-59-260 (1976). Accordingly, Appellants’ counterclaims must be dismissed as being
violative of S.C. Code Ann. 40-59-260 (1976) and Rule 13(b) SCRCP.

Furthermore, South Carolina case law supports the dismissal of Appellants’ counterclaims.
By way of example, the same trial judge that dismissed Appellants Motion to Dismiss by Form 4
Order filed October 30, 2020, cited Miller. (See Form 4 Order Denying Motion to Dismiss filed
October 30, 2020, R. .p.___ ). “Citing to section §40-11-270(E) (2011), the circuit court also
recognized that “[t]he licensee is fully responsible for any violations of this chapter resulting from
the actions of unlicensed subcontractors performing work for the licensee.” Id.

Accordingly, and in addition to the statutory provisions of the “Owner Builder Disclosure
Statement,” and the holding in Miller, the Appellants are responsible for any violations of §40-11-
270(E) (2011) or S.C. Code Ann. 40-59-260 (1976). Accordingly, and pursuant to the statutory

provisions of §40-11-270(E) (2011) and the holding in Miller, the licensees are responsible for the
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work by their subcontractors.

In this case, the Appellants are the licensees. The Appellants’ counterclaims are without
merit and must be dismissed due to the statutory requirements of S.C. Code Ann. 40-59-260 (1976)
and the holding in Miller. Appellants’ counsel argues that Appellants have not have adequate time
to conduct discovery. This case is over three and a half years old and Appellants have already
been sanctioned for discovery abuse and ordered to pay Respondent attorney fees for discovery
abuse. Appellants have had adequate time to conduct discovery. Additionally, Appellants
acknowledged receipt of their file from attorney Stancil in the May 23, 2022, Order. (See Order
filed May 23, 2022, R. p.__ ). The Appellants receipt of their file was well before counsel for
Appellants made an appearance in this action on January 23, 2023.

Counsel for Appellants in Appellants’ Initial Brief talks about injustice to the Appellants.
Counsel for Appellants ignores the fact that Respondent has been waiting for over three and a
half years to be paid by Appellants for Respondent’s work.

CONCLUSION

Appellants did not timely respond to Respondent’s Verified Amended Summons and
Complaint filed May 24, 2022, and served on Appellants on May 26, 2022. Appellants have
never responded to the Amended Summons and Complaint. The trial court did not commit
reversible error in holding the Appellants in default based on Respondent's Motion for Default
filed July 8, 2022, including the Affidavit of Default.

Rule 12(a), SCRCP. “If a party has failed to plead or otherwise defend as provided by
[the South Carolina Rules of Civil Procedure] and that fact is made to appear by affidavit or
otherwise, the clerk of court will enter default under Rule 55(a), SCRCP. Accordingly, the

Appellants were in default pursuant to Rule 12(a), SCRCP and the trial judge did not commit
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reversible error in entering the Court’s Order on Damages filed July 20, 2022.

Furthermore, Appellants counterclaims are extinguished by Appellants’ failure to answer
or otherwise to Respondent's Amended Summons and Complaint. “A compulsory counterclaim
must be timely asserted or lost.” Professor James F. Flanagan, South Carolina Civil Procedure
(3" ed. 2010). The trial judge did not commit reversible error in dismissing Appellants’
counterclaims under Rule 13(a), SCRCP and as held in Stark.

For the reasons stated herein, this Court should affirm the judgment of the circuit court in

its Order on Damages entered July 20, 2023, and dismiss this appeal.
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