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ARGUMENT IN REPLY

Respondent / Appellant Construction Resource Group, Inc. (“CRG”) is mindful
that a reply brief should be limited in scope, and therefore, will address only salient aspects
of the opening brief submitted by Fast Formliners Company (‘“Formliners’).

I. THE AFFIDAVIT OF JIMMY BELUE IS A PART OF THE PERTINENT RECORD.

In Argument Section I of CRG’s opening brief, CRG makes reference to the
affidavit of an individual named Jimmy Belue. Mr. Belue “is a quality control manager
with CRG,” and “affirmed that, on August 25, 2022—which was barely one week after the
conclusion of trial—Mr. Belue’s wife had a conversation with a woman who is her ‘best

299

friend at work;’” this individual “reported that she was a juror in Formliners’ trial against
CRG, and that CRG lost.” (CRG’s Op. Br. at 6.)

However, on Page 5 of their brief, at Footnote 3, Formliners asserts that CRG has
“falsely state[d] that Belue submitted an affidavit in support of CRG’s new trial motion.”
Formliners is mistaken.

The docket from the underlying proceedings show: (1) that CRG filed its motion
for a new trial on August 26, 2022, (R. 67); and (2) that, on August 29, 2022—a mere three
days late—CRG supplemented its motion for a new trial with the affidavit of Mr. Belue,
(R. 92). Accordingly, Mr. Belue’s affidavit is a part of the pertinent record, and nothing

about the inclusion of his affidavit has been misrepresented to this Court.

II. FORMLINERS MISAPPREHENDS THE ANALYSIS APPLICABLE TO JUROR
CONCEALMENT.

On Page 5 of their brief, Formliners asserts that the “two-part test for when failure

to disclose during voir dire would justify a new trial” is supplied by Lynch v. Carolina Self

Storage Centers, Inc., 409 S.C. 146, 760 S.E.2d 111 (Ct. App. 2014); that: first, the trial
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court must determine whether the concealment was intentional; and second, only if the
concealment was intentional may the court then consider whether there was any prejudice.
(Formliners’ Op. Br. at 5-6.) Formliners is mistaken.

Lynch was decided in the early part of 2014, and was displaced later that same year

by the Supreme Court’s decision in State v. Coaxum, 410 S.C. 320, 764 S.E.2d 242 (2014).

Coaxum appears to be the Supreme Court’s effort to reconcile decades of precedent
regarding juror concealment during voir dire into one, cohesive analytical framework.

In that connection, the Coaxum analysis draws a foundational distinction between
juror concealment that is intentional, and concealment that is unintentional. Nowhere does
Coaxum—or any other South Carolina appellate decision, for that matter—attempt to
define “intentional concealment.” Instead, Coaxum defines “unintentional concealment,”
which sheds light on what “intentional concealment” is, and what consequences may
follow from it.

Concealment, of course, refers to the circumstance when a juror fails to respond,
either truthfully or at all, to a specific interrogatory propounded by the trial court during
voir dire. This is a critical aspect of trial, since it directly affects each party’s right to an
impartial jury, free from the persuasions of bias or prejudice. See id., 410 S.C. at 327, 764
S.E.2d 245. It also affects each party’s right to exercise peremptory challenges, which
itself is an essential mechanism toward achieving an impartial jury.

To be clear, a juror’s response to the trial court’s interrogatories is either truthful
and candid, or it’s not. There is no in-between. And, in the circumstance when a juror is

less-than truthful or candid in response to the trial court’s interrogatories, there is
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concealment. At that point, the question becomes whether the concealment is intentional
or unintentional.
The Supreme Court has specifically identified the types of juror responses (or lack
of responses) that comprise “unintentional concealment.” They are as follows:
1. When the question posed during voir dire is ambiguous;
2. When the question posed during voir dire is incomprehensible to the
average juror; and/or,
3. When the subject of the inquiry is insignificant or so far removed in time
that the juror’s failure to respond is reasonable under the circumstances.

Coaxum, 410 S.C. at 325, 764 S.E.2d at 244 n.4 (citing State v. Woods, 345 S.C. 583, 588,

550 S.E.2d 282, 284 (2001)).

When a juror’s failure to respond truthfully and candidly to a trial court’s inquiry
is characterized by the foregoing circumstances, then, according to the Supreme Court, a
juror’s concealment of information during voir dire is “unintentional.” Therefore,
consistent with this precedent, all other circumstances of nondisclosure would seem to
constitute “intentional concealment.”

Coaxum quite clearly explains what the consequences of intentional concealment
are. The party seeking relief from a juror’s intentional concealment “need not show
prejudice, as the bias against the moving party is inferred, and prejudice from the moving
party’s inability to strike the juror is apparent.” Coaxum, 410 S.C. at 328-29, 764 S.E.2d
at 246 (citation omitted). If the intentional concealment is discovered before the jury has

rendered its verdict, the trial judge may either replace the juror or grant a mistrial.
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Presumably, then, if the intentional misconduct is discovered after verdict, the only
recourse available is a new trial.

The consequences of unintentional concealment are not necessarily as severe. In
those circumstances, “no inference of bias can be drawn. [Instead], the moving party has
a heightened burden to show that the concealed information indicates the juror is
potentially biased, and that the concealed information would have been a material factor in
the party’s exercise of its peremptory challenges. In other words, the moving party must
show that it was prejudiced by the concealment because it was unable to strike a potential—
and material—source of bias.” Coaxum, 410 S.C. at 329, 764 S.E.2d at 246 (internal
citation omitted). When unintentional—or innocent—concealment is established, “the trial
court may exercise its discretion in determining whether to proceed with the trial with the
jury as is, replace the juror with an alternate, or declare a mistrial.” Id., 410 S.C. at 328,
764 S.E.2d at 246 (citation omitted).

II1. THE TYPE OF JUROR CONCEALMENT AT ISSUE IN THIS CASE IS INTENTIONAL,
WHICH REQUIRES A NEW TRIAL.

Formliners contends that CRG has not identified which of the voir dire questions is
at issue. CRG would direct the Court’s attention to the following excerpt from the
underlying trial court proceedings:

The Court: ~ This is a breach of contract case involving work at
Construction Resource Group’s business located on Brown
Creek Road. We did have one individual earlier who
indicated he had worked for Construction Resource Group.
Is there any member of the jury panel have [sic] any
connection with anybody or the site, the location of
Construction Resource Group at Brown Creek Road here in
Union? If so, please stand.

(No response given.)
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The Court:  Thank you. No one stands.
(R. 125:4-13.)

The trial court’s interrogatory was not “incomprehensible,” and certainly not to a
reasonable juror of ordinary intellect. Quite clearly, the trial court asked if “any member
of the jury panel” has “any connection with anybody” at Construction Resource Group. It
is hard to fathom how this question could reasonably have been misunderstood, particularly
by a juror whose “best friend” is the spouse of the quality control manager for CRG.

The trial court’s interrogatory was not insignificant, either. It is a standard
interrogatory that each and every judge in this State propounds in voir dire, at the outset of
each and every jury trial that is conducted in this State. The question is important, and the
responses thereto are critical; after all, it is specifically intended to ferret out any
information that would suggest pre-existing preferences or prejudices that may cloud the
impartiality of the ultimate panel.

Nor is the information that the juror should have disclosed temporally remote. The
juror in question is the “best friend” of the spouse of Mr. Belue, who is the quality control
manager for CRG. This is not the sort of information that, due to the passage of time, just
happened to slip the juror’s mind.

Nor is the trial court’s interrogatory ambiguous. By definition, “ambiguity”
requires a condition where the language utilized is susceptible to more than one reasonable
interpretation. There is nothing ambiguous about the interrogatory in question. The trial
court asked each juror to disclose if “any member” has “any connection with anybody” at
CRG. The question is, by design, framed broadly. Here, the connection that the juror

failed to disclose is the fact that her best friend is married to a member of CRG’s
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management team. It is bewildering how a reasonable person could fail to perceive that
her close association with a member of CRG’s management would not be within the ambit
of the information sought by this question.

This is particularly true given the additional context of what happened during voir
dire. The juror-in-question had literally just sat through a colloquy involving another juror,

whose own connection with CRG resulted in his dismissal for cause:

The Court:  Is there any member of the jury panel who is close friends or
have a business or personal relationship with any of these
attorneys or for the individual representing the plaintiff in
this case? In other words—yes, sir, if you’d stand. Your
number?

The Juror: 148 (indiscernible) if I understand Resource Group?

The Court:  That—and I’'m going to get to that in just a moment. Yes.
The defendant in the case is Construction Resource Group.

The Juror: Okay. My thing is, I’'m a former employee from there.

The Court:  All right. Tell me your number again.

The Juror: 148.

The Court: ~ Mr. Johnson?

The Juror: Yes, sir.

The Court: ~ Would that fact affect your ability to be fair and impartial to
both the plaintiff and the defendant in this case?

The Juror: Yes, sir.

The Court: ~ When did—did you retire from there?

The Juror: No.

The Court:  But would it affect your ability?

The Juror: Yes, Your Honor.
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The Court:  All right. Then—
The Juror: (Indiscernible)

The Court: All right, Mr. Johnson, No. 148, will be excused from this
particular case.

(R. 122:15-123:17.)

As illustrated by this exchange, a juror who had been dismissed for cause raised his
connection to CRG before the trial court had even asked specifically about any prospective
juror’s connection to CRG. The juror-in-question in this appeal sat through that discussion.
She doubtless heard Juror No. 148 explain that he was a former employee of CRG, and that
this relationship was sufficient to result in his removal from the panel. This alone should
have caused a reasonable juror of ordinary intellect to at least have had a question about
whether her own connection to CRG merited disqualification. And that is especially true,
given the breadth of trial court’s interrogatory of just a few moments later, asking if any
juror had “any connection to anybody” at CRG.

This leads back to the Coaxum analysis. Under Coaxum, it is beyond dispute that
the juror-in-question failed to disclose a material relationship with a party during voir dire,
despite being asked a direct question that should have resulted in the disclosure of that
relationship. The inquiry now becomes whether the juror’s failure to disclose was
intentional or unintentional. The trial court’s question was not ambiguous; nor was it
incomprehensible. The information sought was not insignificant; nor was the relationship
that the juror failed to disclose so far removed in time that juror’s nondisclosure is
reasonable. In short, under Coaxum, the juror’s nondisclosure was not unintentional. It

was intentional.
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Formliners may contend that, even if the juror’s nondisclosure was intentional,
there has still been no demonstration of bias or prejudice. But that argument would be
unavailing. Coaxum plainly states that, in the circumstance of intentional juror
concealment, bias and prejudice are presumed.

Therefore, consistent with the Coaxum analysis, the juror-in-question’s failure to
respond truthfully and candidly to the trial court’s voir dire interrogatories cannot be
deemed unintentional, or innocent. Moreover, consistent with Coaxum, in the post-trial
environment, there is no opportunity for the trial court to mitigate a juror’s intentional
concealment, as would be available through excusing the juror and seating an alternate.
The only recourse available now to protect the integrity of each party’s right to an impartial
jury is to grant a new trial. It was an abuse of discretion for the trial court to neglect to do
so, and that decision should be corrected through these appellate proceedings.

IV.  CONTRARY TO FORMLINERS’ ARGUMENT REGARDING THE INADMISSIBILITY OF

UNLAWFULLY OBTAINED VIDEO RECORDINGS, IN SOUTH CAROLINA, STATUTES

MEAN WHAT THEY SAY.

“[TThere is no canon against using common sense in construing laws as saying what

they obviously mean.” Roschen v. Ward, 279 U.S. 337, 339 (1929) (Holmes, J.). “When,

as here, the words of [a] statute are plain and reflect legislative intent unambiguously,” it

is incumbent on the Court to “enforce them according to their terms.” Murphy v. Collins,
424 S.C. 627, 638, 819 S.E.2d 160, 166 (Ct. App. 2018) (citation omitted).
South Carolina Code § 17-30-65(A) provides as follows:
Whenever any wire, oral, or electronic communication has been intercepted,
no part of the contents of the communication and no evidence derived
therefrom may be received in evidence in any trial, hearing, or other

proceeding in or before any court, grand jury, department, officer, agency,
regulatory body, legislative committee, or other authority of the State, or a
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political subdivision thereof, if the disclosure of that information would be
in violation of this chapter. . . .

Formliners contends that the act of its representative wandering around CRG’s production
facility, recording its operations and any voices heard in connection therewith on his phone,
does not constitute an “interception” within the meaning of the statutory section cited
above, and that is indefensible. South Carolina Code § 17-30-15(3) establishes the
definition of “intercept,” which “means the aural or other acquisition of the contents of any
wire, electronic, or oral communication through the use of any electronic, mechanical, or
other device.” Quite clearly, then, the act of Formliners’ representative in recording audio
and visual perceptions on his phone—to include the oral communications of CRG’s
employees at CRG’s production facility—would constitute an “interception.”

Formliners further contends that, even if an interception did occur, it was with
authorization, making the interception lawful under South Carolina Code § 17-30-30(B).
But Formliners’ argument does not withstand scrutiny. This statutory section makes the
interception of communications lawful if “the person [recording] is a party to the
communication or one of the parties to the communication has given prior consent to the
interception.” S.C. Code § 17-30-30(B). However, Formliners’ representative testified to
wandering around CRG’s production facility for a few hours recording everything he saw
and heard. (R. 146:4-148:1.) He never testified that he was a party to any communications
that he recorded.

Nor was there any evidence or testimony that Formliners’ representative ever had
permission to record communications on CRG’s premises. The testimony was that CRG
authorized Formliners to take pictures, (R. 147:17-148:1), but there appears to never have

been any discussion about video recording—much less audio recording. In fact, CRG’s
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representative testified to not even knowing that the recordings existed until long after they
had been taken. (R. 213:2-214:12.) And, it is undisputed that signs were posted around
CRG’s premises that strictly and expressly prohibited “audio or image recording.” (See R.
45 & 51.) In short, there is no evidence anywhere that Formliners was authorized to record
audio or video on CRG’s premises.

Instead, it appears to be Formliners’ argument that its representative was recording
in an open and obvious fashion, and that therefore, CRG’s consent should be deemed to
have been implied. Which is nonsense. One of the privileges of property ownership is the
right to dictate the terms on which invitees may enter upon your premises. In this case,
CRG had made it plain and known that invitees were prohibited from engaging in
audio/video recording while on its property. There is no evidence that this limitation was
ever relaxed for the benefit of Formliners’ representative by any of CRG’s personnel. And
there is no basis in law for an invitee to enhance his rights upon another’s premises through
the invitee’s own unilateral conduct. It is the property owner—not the invitee—who gets
to decide the rules applicable to the premises.

Accordingly, when Formliners’ representative was recording audio and visual
perceptions on CRG’s premises, it was doing so without authorization—regardless of
whose communications he was capturing.

And that leads directly the problem of statutory application that faces Formliners
in this appeal. The statute plainly states that, “[w]henever any wire, oral, or electronic

communication has been intercepted” unlawfully, “no part of the contents of the

communication and no evidence derived therefrom may be received in evidence in any

trial.” S.C. Code § 17-30-65(A) (emphasis added). It is CRG’s position that the
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Legislature’s use of the phrase “no part” means exactly what it says: no part. Audio
recordings that are made unlawfully are, to borrow a term from the criminal context, fruit
of the poisonous tree; they are inadmissible. And when audio recordings are made
contemporaneously with video recordings, unlawfully, such that the video recording is a
part of the audio recording, it is likewise subject to mandatory exclusion. No part of the
audio recording, no part of its contents, and no evidence derived therefrom may be admitted
into evidence. The plain, unambiguous language of South Carolina Code § 17-30-65(A)
requires nothing less. Accordingly, it was error for the trial court to admit even the video
portion of Formliners’ recordings which were obtained unlawfully, and that error compels
a new trial.

CONCLUDING STATEMENT

Consistent with the foregoing discussion, and for any other reason that may appear
in the record presented, CRG respectfully requests a decision from this Court which
reverses the trial court’s failure to grant CRG a new trial or an appropriate modification of
the verdict, remands the case for further proceedings, and provides for such other and
further relief as the Court deems just and proper.

Respectfully submitted,

s/ Steven Edward Buckingham

Steven Edward Buckingham (S.C. Bar No. 0075089)
The Law Office of Steven Edward Buckingham

16 Wellington Avenue

Greenville, South Carolina 29609

(0) 864.735.0832

(e) seb@buckingham.legal

Attorney for Respondent / Appellant

April 1, 2024
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II.

II1.

IV.

STATEMENT OF THE ISSUES ON APPEAL

Whether Formliners has waived its right to contractual attorneys’ fees.

Whether Formliners’ appeal of the denial of contractual attorneys’ fees and
prejudgment interest is timely.

Whether Formliners’ appeal as to contractual attorneys’ fees is preserved for
review.

Whether the trial court’s denial of Formliners’ request for an award of contractual
attorneys’ fees should be affirmed, in light of the fact that Formliners’ request for
attorneys’ fees was not properly and procedurally supported.

Whether the trial court’s denial of Formliners’ request for statutory costs should be
affirmed, in light of the fact that Formliners’ request did not comply with the
requirements of Rule 54(d), SCRCP.
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STATEMENT OF THE CASE

Following a three-day jury trial in August 2022, the jury returned a verdict in favor
of Appellant / Respondent Fast Formliners Company (“Formliners”) against Respondent
/ Appellant Construction Resource Group, Inc. (“CRG”) in the amount of $112,792.60 on
a breach of contract claim. Thereafter, Formliners submitted a post-trial motion seeking:
(1) an award of contractual attorneys’ fees; (2) an award of prejudgment interest; and (3)
an award of statutory costs, pursuant to Rule 54(d), SCRCP. The trial court denied
Formliners’ post-trial motion in its entirety. Formliners then filed a second, successive
motion pursuant to Rule 59(e), seeking reconsideration of the trial court’s decision. This,

too, was summarily denied. This appeal follows.
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STATEMENT OF FACTS

In 2019, Formliners brought suit against CRG on a breach of contract action, in
which it was alleged that Formliners supplied CRG with certain construction materials that
CRG failed to make payment for. (R.9.) CRG denied the allegations, contending that the
materials Formliners’ supplied were non-conforming to project specifications; CRG also
filed a counterclaim seeking its own damages in connection with Formliners’ putative
breach. (R.45.)

The matter proceeded to trial before a jury in August 2022. After three days of
trial, the jury rendered a verdict in favor of Formliners against CRG in the amount of
$112,792.60. (R. 1.)

Within ten days after verdict, Formliners submitted a post-trial motion to the court
seeking three additional forms of relief: (1) an award of contractual attorneys’ fees, for an
amount in excess of the judgment itself; (2) an award of prejudgment interest; and (3) an
award of statutory costs, pursuant to Rule 54(d). (R. 71.) In relevant part, in support of its
demand for contractual attorneys’ fees, Formliners submitted only the affidavit of John T.
Crawford, Esq. (R. 88.) Formliners’ counsel did not submit their own affidavit, nor did
they submit their own invoices to either CRG’s counsel or the trial court for inspection;
those invoices were not attached to Mr. Crawford’s affidavit. Additionally, Mr. Crawford
did not offer testimony at any live hearing on this matter. (R. 247.) The only information
presented to the trial court in furtherance of Formliners’ request for contractual attorneys’
fees was Mr. Crawford’s affidavit—and nothing more. (R. 71.) Likewise, in support of
the request for statutory costs, Formliners relied exclusively on the affidavit of Mr.

Crawford, who opined that—in his estimation—the amount of costs incurred by Formliners
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was “reasonable.” (R. 88.)

By order dated September 2022, the trial court denied Formliners’ post-trial motion
in its entirety, and did not make any additional award of damages to Formliners’ beyond
what the jury found. (R. 3.)

Formliners subsequently filed a second, successive motion pursuant to Rule 59,
asking the trial court to reconsider its decision to not make any additional award of
contractual attorneys’ fees, prejudgment interest, or statutory costs. (R. 116.) The trial
court summarily denied Formliners’ second Rule 59 motion, and this appeal followed. (R.

6.)
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ARGUMENT

I. FORMLINERS HAS WAIVED ITS RIGHT TO CONTRACTUAL ATTORNEYS’ FEES.

Formliners’ opening brief contends that the trial court was obliged, by virtue of the
parties’ contract, to render a post-jury-trial award of contractual attorneys’ fees, and that
the trial court’s failure to do so constitutes an abuse of discretion. (Formliners’ Op. Br., §
I.) However, as explained below, and for purely procedural reasons, by the time that
Formliners made its request for an award of contractual attorneys’ fees, it had already
waived its right to that relief, and had left the trial court with no other decision than to deny
the request.
A. The right of trial by jury is “preserved inviolate.”

This is explicitly established by the South Carolina Constitution, Article I, Section
14. “Generally, the relevant question in determining the right to trial by jury is whether an
action is legal or equitable; there is no right to trial by jury for equitable actions.” Lester
v. Dawson, 327 S.C. 263, 267,491 S.E.2d 240, 242 (1997) (citation omitted). By contrast,

when a case presents “no features of equitable cognizance, the parties are entitled to a trial

by jury.” Peeples v. Hornik, 153 S.C. 321, 337, 150 S.E. 802, 808 (1929) (citing Smith v.
Bryce, 17 S.C. 538 (1881)). Accordingly, when the right to trial by jury is available and
has been demanded, as it was in the underlying case, all issues that are capable of being
tried by the jury must be so tried.
B. An action for breach of contract is an action at law.

The appellate decisions of this State are replete with support for this proposition.

See, e.g., McCall v. IKON, 380 S.C. 649, 658, 670 S.E.2d 695, 700 (Ct. App. 2008) (“An

action for breach of contract seeking money damages is an action at law.”)
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C. Contractual attorneys’ fees are a component of damages in breach of contract
actions.

“The general rule is that[,] for a breach of contract[,] the defendant is liable for
whatever damages follow as a natural consequence and a proximate result of such breach.”

Fuller v. E. Fire & Cas. Ins. Co., 240 S.C. 75, 89, 124 S.E.2d 602, 610 (1962). For purposes

of this appeal, this is a particularly important point. When a party has a right to seek
reimbursement of attorneys’ fees for prevailing in litigation, and that right is based
exclusively in contract, the remedy of reimbursement is part and parcel of the monetary

damages sought for breach. Cf. Stecker v. TALX Corp., 384 S.C. 224, 681 S.E.2d 890 (Ct.

App. 2009) (holding that a declaratory judgment action for contractual indemnification is
an action at law).

D. To recover contractual attorneys’ fees from CRG, Formliners should have
sought such relief from the jury.

In contract actions, it is the exclusive province of the trier of fact to determine
whether there has been a breach, and if so, the amount of damages. The action between
Formliners and CRG was tried to a jury. Accordingly, in this case, the jury—and only the
jury—should have decided whether CRG had breached its contract with Formliners, and
to what amount of damages Formliners was entitled. In that connection, the jury should
have been the body to determine whether and to what extent to award reimbursement of
attorneys’ fees. To hold otherwise would yield bizarre conclusions that are inconsistent
with other provisions of applicable law.

For example, as noted above, the South Carolina Constitution preserves the right to
trial by jury as to all actions at law, including actions for breach of contract. However, if

it were not the exclusive province of the trier of fact to determine the amount of damages
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in a breach of contract action, then a party in CRG’s position could be subjected to an
assessment of liability (for contractual attorneys’ fees) by a judge—not the jury, despite
the fact that contractual attorneys’ fees are a component of the direct and proximate
monetary damages claimed. In short, when the judge, acting alone after a jury trial, awards
contractual attorneys’ fees, the party facing payment of those fees is very much divested
of its “inviolate right” to a trial by jury on a material part of an action at law.

Perhaps the problem could be avoided by contending that contractual attorneys’
fees are something different than ordinary monetary damages. But this, too, breaks down
on further consideration. From time to time, lawyers are forced to file collection actions
against their own clients. When those cases have arisen, the courts of this State have been
steadfast in holding that such suits “constitute actions in law,” for which the right to trial

by jury is available. See, e.g., Lester v. Dawson, 327 S.C. 263, 269, 491 S.E.2d 240, 243

(1997).! This presents a strange circumstance: Why should Formliners have a right to trial
by jury on a contract claim brought by its own legal counsel for payment of legal fees, and
CRG have no right to trial by jury on a contract claim brought by Formliners for repayment
of the same legal fees to the same legal counsel?

If contractual attorneys’ fees are not part of the monetary damages flowing from a
proximate breach of the contract that would entitle a party to trial by jury, there must be
some intelligible principle at play that would explain the difference: why one form of

monetary damages for breach of contract may be decided by a jury, and why another form

' The only exception has been limited to the circumstance when an attorney has an
equitable lien upon proceeds that he or she may obtain on behalf of a client. See, e.g.,
Eleazer v. Hardaway Concrete Co., 281 S.C. 344, 315 S.E.2d 174 (Ct. App. 1984). This
circumstance has no bearing on the instant analysis.
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of monetary damages for the same breach of the same contract cannot be submitted to the
jury. The undersigned is not aware of any such principle that has yet been articulated in
the body of our State’s laws.

Consequently, it would seem that to give faithful honor the constitutional right for
a party to have a trial by jury on actions at law, in cases where a trial is had by jury, the
total monetary damages recoverable for breach—including for contractual attorneys’
fees—must be submitted to the jury for decision.

E. Formliners did not submit the question of contractual attorneys’ fees to the

jury.

At no time during the course of trial did Formliners present evidence to the jury of
the amount of attorneys’ fees incurred in the prosecution of its claim. The first time that
Formliners’ counsel mentioned contractual attorneys’ fees was immediately after the
verdict was returned. (R. 244:14-22.) Shortly thereafter, Formliners’ counsel advised the
trial court that it would be submitting “a written motion on the prevailing party’s attorneys’
fees issue.” (R. 246:2-5.) The jury was not charged on awarding contractual attorneys’
fees. (R. 230:22-243:7.) Formliners’ counsel did not propose an instruction regarding
contractual attorneys’ fees, and did not object to the omission of such an instruction. (R.
216:16-228:21.)

F. Formliners has waived its right to seek collection of contractual attorneys’
fees.

Consistent with the foregoing discussion, because this case was tried to a jury,
because contractual attorneys’ fees are a part of a breach of contract action, for which the
right of trial by jury is “inviolate,” because no evidence of fees was submitted to the jury,

and because the jury was not requested to consider contractual attorneys’ fees as part of
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their deliberations, and no objection was made to the omission of charges to that effect,
Formliners has waived any right it may have had to seek collection of contractual attorneys’
fees, and its appeal on this point must be denied.

II. FORMLINERS’ APPEAL OF THE DENIAL OF CONTRACTUAL ATTORNEYS’ FEES IS
UNTIMELY.

Even if Formliners were not required to present evidence of contractual attorneys’
fees to the jury, but instead, could allow the trial court to unilaterally decide the matter,
Formliners’ appeal as to the trial court’s denial of an award of contractual attorneys’ fees
would nonetheless be untimely.

At the outset, it is worth noting that, under South Carolina law, there does not
appear to be any well-established procedural device that contemplates a post-jury-trial
motion for an award of contractual attorneys’ fees. No mechanism is found in Rule 54,
SCRCP,? though there is authority to suggest that Rule 59(e), SCRCP, is the mechanism

by which such fees are properly requested post-trial, see Elam v. SCDOT, 361 S.C. 9, 22-

23,602 S.E.2d 772, 777 (2004) (citing Osterneck v. Ernst & Whinney, 489 U.S. 169, 174

(1989)).

Understanding the mechanism by which Formliners requested an award of
contractual attorneys’ fees has critical bearing on this appeal. The jury’s verdict was
returned on August 17, 2022. Formliners filed its motion for attorneys’ fees on August 26,
2022. The motion does not state the procedural rule it was filed under; however, the fact

that it was filed within ten days after verdict suggests that Formliners perceived that it was

2 Appellate decisions suggest that Rule 54 is the appropriate procedural mechanism for
seeking statutory—not contractual—attorneys’ fees. See Harris-Jenkins v. Nissan Car
Mart, Inc., 348 S.C. 171, 557 S.E.2d 708 (Ct. App. 2001); see also Black v. Roche Biomed.
Labs., 315 S.C. 223,433 S.E.2d 21 (Ct. App. 1993).
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acting under Rule 59(e). If this assessment is correct, then Formliners’ appeal regarding
contractual attorneys’ fees is untimely.

As a general proposition, a party is entitled to file only one motion pursuant to Rule
59(e). When a second Rule 59(e) motion is filed, requesting alteration of the first Rule
59(e) motion, which itself “d[id] not result in a substantial alteration of the original
judgment,” the second motion is considered “successive,” and its filing does not suspend

the time to file a notice of appeal. See, e.g., Elam v. SCDOT, 361 S.C. 9, 20, 602 S.E.2d

772, 777 (2004) (citations omitted).

These are the circumstances regarding Formliners’ appeal of the contractual
attorneys’ fees issue. The original judgment of the trial court (in the form of the jury
verdict) was entered on August 17, 2022; that judgment did not contemplate an award of
contractual attorneys’ fees. (R. 1.) Nine days later, Formliners filed its first Rule 59(e)
motion, requesting an award of contractual attorneys’ fees, (R. 71); that motion was denied
by order dated September 22, 2022, (R. 3). The order was entered as a Form 4, which, in
relevant part, simply stated that Formliners’ “Motion for Attorneys’ Fees, Costs, and
Interest is DENIED.” (Id.) In short, the trial court’s disposition of Formliners’ first Rule
59(e) motion did not alter the original judgment, at all. Regardless, instead of filing a
notice of appeal of that decision, Formliners filed a second Rule 59(¢) motion. (R. 116.)
That, too, was denied by a simple Form 4. (R. 6.) It was only after the disposition of this
second, successive Rule 59(e) motion (which was entered on February 23, 2023) that
Formliners filed the notice of appeal for these proceedings.

When Formliners filed its notice of appeal, it was five months too late. With respect

to the issue of contractual attorneys’ fees, the notice should have been filed within thirty
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days after the entry of the order on the first Rule 59(e) motion, which would have occurred
on October 21, 2022. Instead, the notice was not filed until March 27, 2023. Consequently,
the issue of the trial court’s decision to refrain from awarding contractual attorneys’ fees is
not timely and is not preserved for appellate review.
III.  FORMLINERS’ APPEAL OF THE DENIAL OF PREJUDGMENT INTEREST IS UNTIMELY.
The analysis in support of this argument largely tracks the analysis set out in the
preceding section. There is authority to suggest that, under South Carolina law, the filing
of a motion for prejudgment interest after the entry of judgment constitutes a Rule 59(e)

motion to alter or amend. See Hentges v. Hentges, Op. No. 2011-UP-513, at 4 6 (S.C. Ct.

App. Nov. 28, 2011) (unpublished opinion) (citing Osterneck v. Ernst & Whinney, 489

U.S. 169, 175 (1989)). If that is, in fact, the applicable procedural mechanism, then,
consistent with the foregoing discussion, Formliners’ recourse after the denial of its first
Rule 59(e) motion for prejudgment interest was to file a notice of appeal—not file a second,
successive motion under Rule 59(e). Formliners’ decision to file a second Rule 59(e)
motion, rather than to file a notice of appeal, necessarily results in this appeal being deemed
untimely, to the extent that it seeks a decision on prejudgment interest.

IVv. FORMLINERS’ APPEAL AS TO CONTRACTUAL ATTORNEYS’ FEES IS NOT
PRESERVED FOR REVIEW.

Assuming—for the sake of argument only—that it was not procedurally improper
for Formliners to file a second, successive Rule 59(e) motion on the issue of contractual
attorneys’ fees, the issue is still not preserved for appellate review.

When attorney’s fees are requested and authorized by contract or statute, the court
should make specific findings of fact regarding certain factors including (1) the nature,

extent, and difficulty of the legal services rendered; (2) the time and labor devoted to the
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case; (3) the professional standing of counsel; (4) the contingency of compensation; (5) the
fee customarily charged in the locality for similar services; and (6) the beneficial results

obtained. See, e.g., Blumberg v. Nealco, Inc., 310 S.C. 492, 493, 427 S.E.2d 659, 660

(1993).

In its opening brief, Formliners asserts that “[t]he trial court erred in declining to
award fees . . . and failing to make findings of fact as to the factors relevant to an attorneys’
fee award.” (Formliners’ Op. Br. at 7.) However, Formliners failed to raise this issue in
its second, successive Rule 59(e) motion.

On this point, CRG feels it appropriate to call specific attention to pertinent aspects
of the post-trial procedural history. In its first Rule 59(e) motion, Formliners advised the
trial court of the necessity of making certain findings-of-fact to sustain an award of
attorneys’ fees. (R. 73.) The trial court’s order denied Formliners’ request without
explanation. (R. 3.) Formliners then filed its second, successive Rule 59(e) motion, but—
importantly—did not anywhere in that motion advise the trial court of its ostensible error
in failing to consider the factors appropriate in making an award of attorneys’ fees. (See
R. 116.) It merely reiterated the factors that ought to be considered. (R. 119.)

This was not an accidental omission. The transcript of the hearing on Formliners’
second, successive Rule 59(e) motion also does not contain any suggestion of error by the
trial court in failing to evaluate the appropriate factors for awarding attorneys’ fees. (R.
262.) The first time that issue has been raised as a basis of appeal is in Formliners’ opening

brief. See, e.g., Creech v. South Carolina Wildlife & Marine Res. Dep’t, 328 S.C. 24, 491

S.E.2d 571 (1997).
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Therefore, even if Formliners’ appeal of the trial court’s denial of the request for
contractual attorneys’ fees were timely, Formliners cannot evade the fact that it never

raised the trial court’s failure to consider factors relevant to such an award to the trial court,

for the trial court’s primary determination of that issue, prior to taking this appeal. The
consequence of this procedural circumstance is well-established under the appellate
decisions of this State: Formliners has neglected to preserve the issue of the trial court’s
failure to consider factors relevant to an award of contractual attorneys’ fees for purposes

of this appeal. See, e.g., ’On, LLC v. Town of Mt. Pleasant, 338 S.C. 406,422, 526 S.E.2d

716, 724 (2000) (holding that, if an aggrieved party has raised an issue in the trial court,
but the court fails to rule upon it, the party must file a Rule 59(e) motion to alter or amend

the judgment in order to preserve the issue for appellate review); see also Shealy v. Aiken

County, 341 S.C. 448, 460, 535 S.E.2d 438, 444-45 (2000) (holding that a trial court’s
“general ruling is insufficient to preserve the specific issue for appellate review,” and if no
Rule 59(e) motion is filed requesting a ruling on a particular issue, the appellate court may
not address it).

V. THE TRIAL COURT’S DECISION TO REFRAIN FROM AWARDING CONTRACTUAL
ATTORNEYS’ FEES MUST BE AFFIRMED.

Even if Formliners’ appeal were timely, and even if the issue of contractual
attorneys’ fees were preserved for appellate review, the trial court’s decision to refrain from
making an award of attorneys’ fees to Formliners must nonetheless be affirmed.

Formliners contends that the trial court’s failure to make an award of contractual
attorneys’ fees constitutes an abuse of discretion. However, in making this assertion,
Formliners has neglected to consider the plank in its own eye while complaining of the

speck in the trial court’s. As the party seeking an award of attorneys’ fees, it is Formliners’
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foundational burden to provide sufficient evidentiary support for the amount sought. See,

e.g., Gainey v. Gainey, 279 S.C. 68, 301 S.E.2d 763 (1983). If that burden is not carried,

there is no authority of the trial court to make any award of attorneys’ fees whatsoever.

That is the circumstance facing Formliners. The only evidence that Formliners
offered to justify its demand of more than $100,000 in attorneys’ fees was the affidavit of
John T. Crawford, Esq. (R. 88.) Mr. Crawford was not Formliners’ trial counsel; he was
merely a third-party brought in to opine about the reasonableness of fees charged by
Formliners’ counsel.

In nothing more than a cursory manner, Mr. Crawford opined that Formliners’ fees
were reasonable and ought to be paid in full. There is no discussion or analysis of the time
entries asserted by Formliners’ counsel. In fact, those time entries were never made
available. Mr. Crawford affirmed that he had reviewed them. But they were not attached
to his affidavit; they were never provided to CRG’s counsel for review; and, perhaps most
importantly, they were never provided to the trial court.

Certainly, there is authority under South Carolina decisions to suggest that the
propriety of the amount of attorneys’ fees may be established by affidavit. See, e.g.,

Seabrook Island Prop. v. Berger, 365 S.C. 234, 616 S.E.2d 431 (Ct. App. 2005). But, when

evidence of attorneys’ fees is established only by affidavit, it is necessary that the adverse
party have the opportunity to prepare and provide a full and complete presentation against
the award. Id.

In the instant case, Formliners’ demand for attorneys’ fees was predicated solely
on the information offered through Mr. Crawford’s affidavit. Mr. Crawford was not

presented as a witness at the hearing on either of Formliners’ Rule 59(e) motions. And,
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without the opportunity for cross-examination, as well as access to the underlying facts and
data on which Mr. Crawford based his opinion, there was no meaningful opportunity for
CRG to rebut Mr. Crawford’s assertions as to the propriety of attorneys’ fees.

This fact was not lost on the trial judge. At the conclusion of the hearing on
Formliners’ second, successive Rule 59(e) motion, Formliners’ counsel—for the first
time—offered to provide the trial court with records of his law firm’s bills. (R. 271:17-
21.) In light of the procedural posture before him, the trial judge appropriately declined to
review any information on a motion for reconsideration that was not already before the

court. See, e.g., Stevens & Wilkinson of S.C., Inc. v. City of Columbia, 409 S.C. 563, 762

S.E.2d 693 (2014) (“[A] party cannot use a Rule 59(e) motion to advance an issue the party

could have raised to the circuit court prior to judgment, but did not.”); Spreeuw v. Barker,

385 S.C. 45, 682 S.E.2d 843 (Ct. App. 2009) (declining to consider evidence submitted
only as an attachment to a Rule 59(e) motion, noting “it cannot be considered on appeal”).

In short, on the contractual attorneys’ fees issue, Formliners is stuck with the record
it built, threadbare as it may be. Accordingly, with the information before the court, and
in light of South Carolina precedent, the trial judge properly declined to make an award of
contractual attorneys’ fees to Formliners, ostensibly because Formliners failed to carry its
burden to show the court that the amount of fees claimed was supported by the evidence.
That decision must be affirmed.

VL. THE TRIAL COURT’S DECISION TO REFRAIN FROM AWARDING STATUTORY COSTS
MUST BE AFFIRMED.

The only aspect of Formliners’ second, successive Rule 59(e) motion that was
procedurally appropriate pertains to Formliners’ request for statutory costs pursuant to Rule

54(d), SCRCP. Rule 54(d) expressly contemplates the filing of a post-trial motion for the
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recovery of costs incurred in the course of litigation. Accordingly, when Formliners’ filed
its first set of post-trial motions, the issue of statutory costs was the only component that
did not arise under Rule 59(e). Furthermore, when the trial court initially denied
Formliners’ motion for statutory costs, a Rule 59(e) motion to request reconsideration of
that decision was the appropriate procedural vehicle. Consequently, CRG would
respectfully contend that the only aspect of Formliners’ appeal that was timely filed is the
issue of the denial of the award of statutory costs.

That being said, the trial court’s decision to deny Formliners’ request for statutory
costs must be affirmed.

Rule 54(d) provides that “[a] motion for costs, supported by an affidavit that the
costs are correct and were necessarily incurred in the action, may be filed by the prevailing
party within 10 days of the entry of final judgment.” Rule 54(d), SCRCP.

As discussed above, the only information that was filed to substantiate Formliners’
request for statutory costs and attorneys’ fees was supplied by John T. Crawford, Esq.
Formliners’ counsel did not submit any affidavit, let alone any verification that the amount
of the costs for which reimbursement was claimed were “correct” or “necessarily incurred.”
Accordingly, because Formliners chose to submit only the affidavit of Mr. Crawford, it is
necessary to examine his affidavit to determine whether the requirements of Rule 54(d)
were met.

In that connection, to comply with Rule 54(d), the onus was on Mr. Crawford’s
affidavit to affirm that the amount of statutory costs claimed by Formliners was “correct,”
and that they were “necessarily incurred in the action.” Mr. Crawford’s affidavit makes

neither of these affirmations. (R. 88.) Nor is there any suggestion that Mr. Crawford could
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make such affirmations. After all, according to the affidavit, all Mr. Crawford did was talk
with Formliners’ counsel and review their legal bills. (R. 88-89.) There is no information
to suggest that he would know whether the amounts reflected in the bills was “correct,”
since he did not receive the bills, nor did he pay them. Nor is there any information to
suggest that Mr. Crawford would know whether any of the expenses claimed were

“necessarily incurred.” Cf. Arredondo v. SNH SE Ashley River Tenant, LL.C, 433 S.C.

69, 856 S.E.2d 550 (2021) (observing that “[t]he plain, ordinary, and popular meaning of
the word ‘necessary’ is ‘absolutely needed’ or ‘required’) (citation omitted).

The furthest that Mr. Crawford’s affidavit goes is to characterize the amounts
incurred for filing fees, subpoenas, and depositions as “reasonable.” (R. 90.) “Reasonable”
may be a standard associated with awards of attorneys’ fees, but it is not the standard
established in Rule 54(d). Nor is the word “reasonable” synonymous with “necessary” or
“necessarily.”

Consequently, on this point, Formliners again finds itself in the position of being
stuck with the record it built. The only information that Formliners provided the trial court
with in connection with its initial Rule 54(d) request for statutory costs is that such costs
were “reasonable.” That is not the proper measure. Accordingly, the trial court properly
denied Formliners’ request for statutory costs, ostensibly because Formliners failed to carry
its initial burden of demonstrating its entitlement thereto. And, because Mr. Crawford’s
affidavit was the totality of the basis on which statutory costs were claimed, there was no
valid legal basis presented in Formliners’ Rule 59(e) motion for the trial court to disturb its

prior decision.

Page 17 of 18





That proposition carries forward to these appellate proceedings. And, for the same
reasons as were presented to the court below, this Court is respectfully requested to affirm
the decision of the trial judge as to the denial of an award of statutory costs to Formliners.

CONCLUDING STATEMENT

Consistent with the foregoing discussion, and for any other reason that may appear
in the record presented, CRG respectfully requests a decision from this Court which affirms
the trial court’s decision to refrain from making an award of attorneys’ fees, prejudgment
interest, and statutory costs in Formliners’ favor, and for such other and further relief as

the Court deems just and proper.

Respectfully submitted,

s/ Steven Edward Buckingham

Steven Edward Buckingham (S.C. Bar No. 0075089)
The Law Office of Steven Edward Buckingham

16 Wellington Avenue

Greenville, South Carolina 29609

(0) 864.735.0832

(e) seb@buckingham.legal

Attorney for Respondent / Appellant

April 1, 2024
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II.

I1I.

STATEMENT OF THE ISSUES ON APPEAL

Whether the trial court committed reversible error in denying CRG’s motion for a
new trial because of a juror’s failure to disclose a material relationship with CRG
during voir dire.

Whether the trial court abused its discretion in failing to grant CRG’s motion for a
new trial to account for the undisputed evidence of CRG’s costs to cover.

Whether the trial court committed reversible error in admitting video evidence of
CRG’s production facility, because CRG prohibits video recording on its premises,
and the video was taken without CRG’s authorization, in violation of applicable
statutory law.
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STATEMENT OF THE CASE

After a three-day trial conducted in August 2022, the jury returned a verdict in favor
of Appellant / Respondent Fast Formliners Company (“Formliners”) against Respondent
/ Appellant Construction Resource Group, Inc. (“CRG”) in the amount of $112,792.60 on
a breach of contract claim. (R. 1.) CRG timely filed a motion pursuant to Rule 59, seeking
a new trial on three grounds: (1) that a person who was seated on the jury failed to disclose
a material relationship during voir dire, despite being asked a specific question by the trial
court that should have required the juror to divulge the existence of the relationship; (2)
that the trial court should have reduced the amount of the verdict in light of the undisputed
testimony regarding CRG’s costs to cover; and (3) that the trial court engaged in prejudicial
error by admitting a piece of evidence that should have been excluded as a matter of law.
(R. 67.) The trial court denied CRG’s motion for a new trial on each basis, and this appeal

followed. (R. 3.)
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STATEMENT OF FACTS

In 2019, Formliners brought suit against CRG on a breach of contract action, in
which it was alleged that Formliners supplied CRG with certain construction materials that
CRG failed to make payment for. (R.9.) CRG denied the allegations, contending that the
materials Formliners’ supplied were non-conforming to project specifications; CRG also
filed a counterclaim seeking its own damages in connection with Formliners’ putative
breach. (R. 26.)

The matter proceeded to trial before a jury in August 2022. During the course of
trial, two matters were presented that presently form the basis of this appeal. First,
Formliners sought to introduce evidence that consisted of an audio and visual recording of
CRG’s production facility. (R. 45 & 51.) It was undisputed that a representative of
Formliners took the audio/visual recording, and that he did so without CRG’s
authorization, which was necessary, since CRG’s production facility had multiple posted
notices plainly stating that any recording without CRG’s permission was prohibited. This
recording, CRG contended, was unlawful under its stated policies, as well as certain South
Carolina statutory authority. Accordingly, prior to trial, CRG filed a motion in limine to
prohibit the introduction of this prohibited evidence. (R. 45 & 51.) The trial court granted
CRG’s motion in limine to the extent of its audio recording, but denied the motion to the
extent of its visual recording. (R. 129:9-134:6.) Consequently, during trial, and over
CRG’s continuing objections, the visual aspect of Formliners’ unlawful recording was
admitted into evidence and presented to the jury. (See, e.g., R. 153:23-154:18.)

The second matter that occurred during trial and presently forms the basis of this

appeal arises in connection with the evidence of damages. Despite the fact that, through
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its pleadings, CRG had asserted a counterclaim for its own contract damages against
Formliners, CRG did not pursue its claim for affirmative recovery at trial. Instead, CRG
presented evidence of the monetary loss it incurred as a result of the breach attributable to
Formliners, to demonstrate the amount of setoff that CRG should have been entitled to, in
the event a verdict were returned for Formliners. (See, e.g., R. 190:15-18 & 202:12-25.)
Ultimately, a verdict was returned in Formliners’ favor, and the jury ostensibly gave no
consideration to the costs to cover that CRG had incurred. Accordingly, through post-trial
motions, the trial court was requested to reduce the amount of the jury’s verdict in
Formliners’ favor to conform to the evidence of CRG’s own losses. (R. 67.) That motion
was denied. (R. 3.)

The final matter which forms the basis of this appeal was not discovered until after
the conclusion of trial. In the week that followed the jury’s verdict, CRG learned that a
person who was seated on the jury had a personal connection with CRG. (See R. 67, 70 &
92.) This relationship was not disclosed during voir dire, despite the fact that the trial court
asked specifically whether any person had any connection with CRG. (R. 122:6-128:14.)
The failure of this juror to disclose her relationship with CRG is inexplicable. Accordingly,
CRG requested a new trial on the basis of this juror’s non-disclosure, (R. 67), though that
motion was denied, (R. 3).

Through this appeal, CRG respectfully requests that the Court grant CRG the new
trial to which it is entitled, or otherwise modifies the verdict to conform to the evidence

regarding the true measure of damages.
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ARGUMENT
Through this appeal, CRG seeks a new trial, or, in the alternative, an alteration or
amendment of the judgment. In South Carolina, judges may grant a new trial under the
thirteenth juror doctrine, “so named because it entitled the trial judge to sit, in essence, as
the thirteenth juror when he finds ‘the evidence does not justify the verdict,” and then to

grant a new trial based solely ‘upon the facts.”” Norton v. Norfolk S. Ry. Co., 350 S.C.

473, 478, 567 S.E.2d 851, 854 (2002) (citations omitted). The disposition of a motion for
a new trial rests within the discretion of the trial court, and the decision will not be disturbed
on appeal unless the findings are wholly unsupported by the evidence or the conclusions
reached are controlled by an error of law. Id., 350 S.C. 473, 567 S.E.2d 851. However,
when a motion for a new trial is made on the basis that a juror failed to honestly respond
to the voir dire conducted by the trial court, the appropriate standard of review is abuse of

discretion. See, e.g., Long v. Norris & Assocs., L.td., 342 S.C. 561, 538 S.E.2d 5 (Ct. App.

2000). When a motion for a new trial nisi remittitur is made, the trial court should consider
whether the monetary relief awarded by the jury exceeds the proper amount of damages
sustained, and if so, exercise its discretion soundly in choosing whether and to what extent

to modify an award. See, e.g., Pelican Bldg. Ctrs. of Horry-Georgetown, Inc. v. Dutton,

311 S.C. 56,427 S.E.2d 673 (1993). When a motion for a new trial is made on the basis
that the trial court admitted evidence it should not have, or excluded evidence that it should
have admitted, both error and prejudice must be established, such that there is a reasonable
probability that the jury’s verdict was impermissibly influenced by the wrongfully admitted

or excluded evidence. See, e.g., Conner v. City of Forest Acres, 363 S.C. 460, 611 S.E.2d

905 (2002).
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L CRG IS ENTITLED TO A NEW TRIAL BECAUSE A JUROR FAILED TO DISCLOSE A
MATERIAL RELATIONSHIP DURING VOIR DIRE.

During voir dire, the trial court explicitly asked whether any prospective juror had
any relationship with CRG. (R. 122:6-128:14.) In response to this invitation for disclosure,
a prospective juror reported that he has previously worked for CRG. (R. 122:15-123:17.)
That juror was dismissed for cause. Voir dire continued, and no other prospective juror
reported having any connection to CRG.

After trial, CRG learned this was false. In furtherance of its motion for a new trial,
CRG submitted the affidavit of Jimmy Belue, who is a quality control manager with CRG.
(R. 92.) Mr. Belue affirmed that, on August 25, 2022—which was barely one week after
the conclusion of trial—Mr. Belue’s wife had a conversation with a woman who is her
“best friend at work.” The wife’s best work friend reported that she was a juror in
Formliners’ trial against CRG, and that CRG had lost.

It is inexplicable how a juror, in a small county such as Union, could not know that
her best friend’s husband is a manager with a company who is a defendant in a significant
civil action for which she may be seated as a juror.

It is the law of this State that when a juror, without justification, fails to disclose a
relationship during voir dire to a question that was directly asked, it may be inferred, in the

absence of any mitigating information, that the juror is not impartial. See, e.g., State v.

Gulledge, 277 S.C. 368, 287 S.E.2d 488 (1982). “Only where a juror’s intentional
nondisclosure does not involve a material issue, or where the nondisclosure is

unintentional, should the trial court inquire into prejudice.” State v. Woods, 345 S.C. 583,

589, 550 S.E.2d 282, 284 (2001) (quoting with approval Doyle v. Kennedy Heating Serv.,

33 S.W.3d 199, 201 (Mo. Ct. App. 2000)). Otherwise, prejudice is presumed.
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Had this juror’s connection been made known, perhaps the trial court would have
taken the same action as it did with respect to the prospective juror who reported a
connection with CRG—dismissal from the pool. Perhaps CRG would have used one of its
peremptory strikes. Regardless, because of the juror’s concealment of material
information, both CRG and the trial court were deprived of the opportunity to make an
informed decision concerning whether to seat or strike. And, since prejudice arising from
this concealment is presumed, it was an abuse of discretion for the trial court to not grant
CRG’s motion for a new trial.

11. THE TRIAL COURT ERRED IN FAILING TO GRANT A NEW TRIAL NISI REMITTITUR
TO ACCOUNT FOR CRG’S COSTS TO COVER.

In the underlying case, Formliners alleged that it was a materials supplier to CRG
on a significant construction project, and that CRG failed to make payment in full for
materials supplied. CRG countered this assertion, contending that the materials procured
from Formliners was nonconforming to project specifications, that CRG was forced to
terminate its relationship with Formliners, and that CRG incurred a significant amount of
expense to cover the costs of Formliners’ noncompliance. (R. 181:8-182:5, 183:25-186:7,
190:15-18, 191:11-14 & 207:6-7.) In fact, the undisputed testimony at trial was that the
total amount of CRG’s costs to cover was $214,000.00. (R. 190:15-18.)

The jury returned a verdict in favor of Formliners against CRG in the amount of
$112,792.60, which was the total amount of unpaid invoices Formliners presented at trial.
However, in light of the undisputed fact that CRG incurred $214,000 of expense in order
to cover for the cost of Formliners’ nonconforming performance, it was an abuse of
discretion for the trial court to deny CRG’s motion for a new trial nisi remittitur, and to

reduce—if not wholly eliminate—the award rendered in Formliners’ favor to conform to
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the evidence of what the proper measure of damages was, giving due regard to the unjust

effect on CRG.

For these reasons, the trial court’s decision to refrain from granting a new trial nisi
remittitur must be reversed, and the case remanded for further proceedings.

II11. THE TRIAL COURT COMMITTED REVERSIBLE ERROR IN ADMITTING VIDEO
EVIDENCE OF CRG’S PRODUCTION FACILITY, BECAUSE CRG PROHIBITS VIDEO
RECORDING ON ITS PREMISES, AND THE VIDEO WAS TAKEN WITHOUT CRG’S
AUTHORIZATION.

Before trial, CRG filed two motions in limine regarding certain evidence that
Formliners planned to introduce at trial, which consisted of audio and visual recordings of
CRG’s production facility. (R.51 & 57.) In those motions, CRG explained that audio and
video recordings are expressly prohibited on CRG’s premises, and that there are signs
posted to that effect. Regardless, in a visit to CRG’s facility, one of Formliners’
representatives apparently recorded a significant amount of audio/visual information,
without authorization, and in clear derogation of CRG’s stated policies. The trial court
excluded the audio portion of such evidence, but allowed the video portion to be presented
to the jury. (R. 129:12-134:8 & 153:23-154:18.)

Despite the limitations imposed on the admissibility of this evidence, it was still an
abuse of discretion to allow even just the video component to be presented to the jury.
Formliners obtained this evidence, without authorization, and in violation of South
Carolina Code § 17-30-65, which provides that “no part of the contents of the
communications and no evidence derived therefrom may be received in evidence at any
trial, hearing, or other proceeding in or before any court.” S.C. Code § 17-30-65(A).

Formliners’ original video contained audio recording; the audio component of the

recording was obtained in violation of law. Therefore, consistent with the foregoing
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statutory section, “no part” of that recording was competent for use in evidence at trial—
not the video component, and not the audio component. Under the plain language of the
statute, neither was admissible.

Because the trial court admitted evidence that, by law, had to have been excluded,
the court abused its discretion in failing to grant CRG’s motion for a new trial.
Accordingly, this Court is respectfully requested to reverse the trial court’s decision and
remand for further proceedings.

CONCLUDING STATEMENT

Consistent with the foregoing discussion, and for any other reason that may appear
in the record presented, CRG respectfully requests a decision from this Court which
reverses the trial court’s decision to refrain from granting CRG a new trial or an appropriate
modification of the verdict, remands the case for further proceedings, and provides for such
other and further relief as the Court deems just and proper.

Respectfully submitted,

s/ Steven Edward Buckingham

Steven Edward Buckingham (S.C. Bar No. 0075089)
The Law Office of Steven Edward Buckingham

16 Wellington Avenue

Greenville, South Carolina 29609

(0) 864.735.0832

(e) seb@buckingham.legal

Attorney for Respondent / Appellant

April 1, 2024
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