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*** EXTERNAL EMAIL: This email originated from outside the organization. Please
exercise caution before clicking any links or opening attachments. ***

Dear Madame Clerk:   Please see attached Return to Petition for Rehearing and Proof of
Service I am submitting for filing in the referenced matter.   Kind regards,  Daniel 
 
 
Daniel L. Draisen, Esq.
Senior Attorney

 
2006 N. Main Street
Anderson, South Carolina  29621
(864) 888-8887
daniel@injuredSC.com
www.injuredSC.com
 

   
 

         
 
****The information contained in this email is for informational purposes only. This email
communication does not create an attorney-client relationship between the firm and the
recipient, and is not legal advice. Legal advice must be tailored to the specific circumstances of
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THE STATE OF SOUTH CAROLINA 


In the Court of Appeals 


      


 


APPEAL FROM SALUDA COUNTY 


Court of Common Pleas 


 


The Honorable Allison Renee Lee, Circuit Court Judge 


 


    


 


C/A No. 2016-CP-41-00153 


Appellate Case No.  2021-000659  


    


 


 


CARR FARMS, INC. and TITAN FARMS, LLC………….….…………Appellants, 


 


 v. 


 


SUSANNAH SMITH WATSON, CARSON M. WATSON, and JUNE 


WATSON……………………………………………………………………Respondents. 


 


      


                                         


RETURN TO PETITION FOR REHEARING 


      


  


                           


       s/Daniel L. Draisen    


       Daniel L. Draisen 


       S.C. Bar No. 13536 


       The Injury Law Firm, P.C. 


       2006 North Main Street 


       Anderson, South Carolina 29621 


       (864) 888-8887 


       Attorney for Respondents 


 


Jonathan M. Milling 


Milling Law Firm, LLC 


2901 Devane Street 


Columbia, South Carolina 29621 


(803) 451-7700 


Attorney for Appellant  
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 Respondent, Susanna Smith Watson, by and through her undersigned attorney, hereby files 


her Return to Appellants Petition for Rehearing on Opinion Number 2024-UP-086 filed on March 


20, 2024. 


ARGUMENTS 


I. The Court has not misapprehended the facts or law applicable to this matter. 


 The Court has not misapprehended the facts or the law applicable to this matter.  As such, 


Appellant’s Motion for Rehearing should be denied.    


II. The Court correctly evaluates that the subject easement is  


an appurtenant easement. 


 


 Appellant simply rehashes its arguments asserted in its prior briefs and at oral arguments.   


Respondent has shown by the documents, facts, and evidence that the easement at issue in this 


matter (i.e., the easement to construct and maintain a dam and to impound water) meets each of 


the necessary elements for the creation of an appurtenant easement.  The Court, in its Opinion, 


addressed the necessary elements including the “exclusive use” element.  Appellant’s argument is 


without merit that, “the ‘exclusive use’ encumbrance, however, would eliminate the owner of the 


servient estate from making any use of its property.”  This is a red herring.  First, only a portion of 


Appellant’s overall property is being used for the dam and to impound water.  Second, easements 


by their very nature prevent the servient estate owner from making full use of the property subject 


to the easement granted (either in whole or in part).  While it is the sole right of Respondent to use 


that portion of Appellant’s property to construct and maintain a dam and to impound water, 


Appellant still owns the property.  If Respondent, her successors or assigns, ever abandons or 


terminates the easement, Appellant would then regain the right to full use of that portion of its 


property.  Finally, any owner granting an easement is presumed to be aware that he/she is giving 
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up some right, title, or interest to the full use of that portion of his/her property encumbered by the 


easement. This the very nature of an easement.      


 Appellant’s argument that [sic] because the dam was not there and the water not impounded 


at the time of the Smith deed it is necessarily separable from the land, if accepted as a basis for 


defeating the element of “inhering in the land” for an appurtenant easement would necessarily 


mean that ANY easement granted wherein the intended use is not in existence at the time of the 


grant could not inhere in the land and therefore could not  be an appurtenant easement.  Appellant 


would have the Court hold that prior to granting an appurtenant easement the servient estate owner 


must first allow the dominant owner to exercise control over his/her property, to install the road, 


pond, fence, utility, or whatever the use being made is, and to do so prior to the granting of the 


easement.  Otherwise, if the Court accepts Appellant’s argument, such easements could only be in 


gross and not appurtenant.  This is simply not the law.        


III.  The Court correctly determined that Titan had notice of the easement. 


 


Respondent asserts that the Smith deed is not completely “absent from their chain of title” 


as asserted by Appellant.  The title history of the Titan tract is within the title history of the greater 


Bonnette tract that includes: a) that Mattie Lee Bonette owned the greater tract of land; b) that Mrs. 


Bonette, at various times, sold off parts of her property including, but not limited to, on October 


1, 1960 the property soled to F. Broadus Smith, his heirs and assigns.  It is also from this greater 


tract that: 
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Appellant’s argument appears to be that when a greater tract of property is subdivided, the 


title history of the greater tract of land, and particularly other tracts subdivided therefrom, are not 


within the chain of title for each of the other portions divided therefrom.  This is not entirely the 


case.  When the Smith property was subdivided from the greater Bonnette property, there is record 


notice of this subdivision and such subdivision is part of the chain of title to the Bonnette property.  


Any subsequent purchaser of the remainder of the Bonnette property searching the title history 


would (or should) have discovered the portion subdivided and sold to Smith and should have taken 


note of the granting of the easement contained in the Bonnette to Smith deed.   


While the title history of each of the subdivided tracts may not be directly within the title 


chain of each separate tract, it is clearly within the overall title history of the greater piece of 


property.  This is why it is necessary when searching the title to look for deeds issued by a common 


grantor.  As stated by the Court, to do so would otherwise undermine the broad constructive notice 


afforded recorded conveyances under the recording statute.  


Further, and more importantly to the analysis here, in the instant case a simple visual 


inspection of the property clearly put Titan on notice that there was water being impounded on a 


portion of the property it was purchasing.  It was then incumbent on Titan, prior to closing, to 


ascertain who had the legal rights to the impounded water.   Appellant would have the Court find 


that reliance on ONLY a title search is appropriate for determining “notice” of the existence of an 
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easement.  Such egal position is contrary to the law of easements by necessity, easements by prior 


use, and other types of easements that exist, not because of an express grant, but based on a number 


of other factors.    


IV.  The Court’s decision in this matter comports with the laws of this State. 


 


 Appellant’s assertion that by permitting exclusive use the nature of the conveyance must 


necessarily be a fee simple devise is misplaced.  Again, as set forth above, Appellant 


mischaracterizes the exclusive use granted.  While it is solely the right of Respondent to use that 


portion of Appellant’s property subject to the easement to construct and maintain a dam and to 


impound water, Appellant still owns the property.  If Respondent, her successors or assigns, ever 


abandons or terminates the easement, Appellant would then have the right to full use of that portion 


of its property.  This is consistent with the law of easements in this State and generally throughout 


the country.    


CONCLUSION 


 The Court has not misapprehended the facts or the law applicable to this matter.  As such, 


Appellants Motion for Rehearing should respectfully be denied, and the previous ruling of this 


Court should be affirmed. 


     Respectfully Submitted, 


 


     s/Daniel L. Draisen    


     Daniel L. Draisen (SC Bar# 13536) 


     The Injury Law Firm, P.C. 


2006 N. Main Street 


     Anderson, South Carolina  29621 


     (864) 888-8887 


     daniel@injuredSC.com 


     Attorney for Respondent 


April 3, 2024 


Anderson, South Carolina     
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CARR FARMS, INC. and TITAN FARMS, LLC………….….…………Appellants, 


 


 v. 


 


SUSANNAH SMITH WATSON, CARSON M. WATSON, and JUNE 


WATSON……………………………………………………………………Respondents. 


 


_______________ 


                                         


PROOF OF SERVICE  


_______________ 


  


I certify that I served a copy of the Return to Petition for Rehearing by e-mail and by depositing a 


copy of same in the United States Mail, postage pre-paid, on April 3, 2024, to Appellant’s attorney of 


record, addressed to:  


 


Jonathan M. Milling, Esq. 


MILLING LAW FIRM, LLC 


2910 Devine Street 


Columbia, South Carolina 29205 


Attorney for Appellants 


              


       s/Daniel L. Draisen    


       Daniel L. Draisen 


       S.C. Bar No. 13536 


       The Injury Law Firm, P.C. 


       2006 North Main Street 


       Anderson, South Carolina 29621 


       (864) 888-8887 


       Attorneys for Respondents 







each case, and the contents of this email are not a substitute for legal counsel. Do not take
any action in reliance on the contents of this email without seeking the advice of counsel.
  This electronic communication and any attachment(s) are intended only for the person or
entity to which it has been sent.  Since the message originated or is associated with a lawyer
or law firm, it may contain information that is confidential and that is subject to  attorney-
client privilege, as well as work product protections.   If this message has been received by
someone other than the intended recipient, you are requested to immediately notify us by
replying to the message and deleting it from your computer.   Further, you are advised that
any dissemination, copying or distribution of this message, or anything associated with this
message, is strictly prohibited.****
 
From: Court Of Appeals Filings <ctappfilings@sccourts.org> 
Sent: Friday, March 29, 2024 1:32 PM
To: Jonathan Milling <jmm@millinglaw.net>; Court Of Appeals Filings <ctappfilings@sccourts.org>;
Daniel Draisen <daniel@Injuredsc.com>; Tori Gosnell <tori@millinglaw.net>
Subject: RE: Petition for Rehearing 2021-000659
 
Dear Counsel:
 
The Court has received your filing. A stamped copy is attached for your records.
 
Thank you.
 
 

From: Jonathan Milling <jmm@millinglaw.net> 
Sent: Friday, March 29, 2024 1:18 PM
To: Court Of Appeals Filings <ctappfilings@sccourts.org>; Daniel Draisen <daniel@injuredsc.com>;
Tori Gosnell <tori@millinglaw.net>
Subject: Petition for Rehearing 2021-000659
 

*** EXTERNAL EMAIL: This email originated from outside the organization. Please
exercise caution before clicking any links or opening attachments. ***

Attached please find for filing Appellants' Petition for Rehearing in the above-referenced action.  I
understand from my telephone call with your office earlier today that submitting this filing
electronically by email is acceptable and that the paper copies are not needed.  If this is incorrect,
please let me know and we will immediately deliver the original and 6 copies as outlined in Rule
221.  We are also mailing the required $50 filing fee associated with this Petition.  If you would
prefer for us to hand deliver the fee, please let us know.  Finally, we are attaching a Proof of Service
reflecting that opposing counsel, copied here, is also receiving a copy of the Petition.
 
Respectfully Submitted,
Jonathan
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mailto:ctappfilings@sccourts.org
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--
 
JONATHAN M. MILLING
MILLING LAW FIRM, LLC
2910 DEVINE STREET
COLUMBIA, SOUTH CAROLINA 29205
Tel. (803) 451-7700
Fax (803) 451-7701
jmm@millinglaw.net
www.millinglaw.net

 
~~~ CONFIDENTIALITY NOTICE ~~~ This message is intended only for the
addressee and may contain information that is confidential. If you are not the intended
recipient, do not read, copy, retain, or disseminate this message or any attachment. If
you have received this message in error, please contact the sender immediately and
delete all copies of the message and any attachments.
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