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Appellate Court Case No.: 2020-001500
Beaufort County Case No.: 2020-CP-07-00768

Good afternoon,

Attached for filing, please find a Joint Petition for Rehearing in this case. A hard copy will
follow in the mail, together with our check for the filing fee. By copy of this email, we are
providing a copy of the Petition to all counsel of record, and advising of our communication
with the Court. Please let us know if anything further is required at this time.

Thank you and best regards,

( S [ Teri Rewt
\/ L Legal Assistant II
i d: 843.329-8346 | f: 843.727.2995
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April 4, 2024

EMAIL and REGULAR U.S. MAIL
Jenny Abbott Kitchings, Clerk

South Carolina Court of Appeals

P.O. Box 11629

Columbia, SC 29211

ctappfilings(@sccourts.org

Re:  Dana Advocaat v. Community Services Associates, Inc, ef al.
Appellate Court Case No.: 2020-001500
Beaufort County Case No.: 2020-CP-07-00768
CSVL File No.: 4610-60386

Dear Ms. Kitchings:

Enclosed for filing, please find a Joint Petition for Rehearing in this case. By copy of this
letter, we are providing a copy of the Petition to all counsel of record. If anything further is
required at this time, please advise. A hard copy will follow in the mail, together with our check for
the $50.00 filing fee.

Sincerely,
s/Skyler C. Wilson

DOUGLAS W. MACKELCAN
SKYLER C. WILSON
SCW:tjr
Enclosures
cc: Ian S. Ford, Esq.; Ainsley F. Tillman, Esq.; Benjamin E. Nicholson, V, Esq. (via email only)
Ian. Ford@FordWallace.com; Ainsley. Tillman@FordWallace.com, nnicholson@burr.com
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THE STATE OF SOUTH CAROLINA
In The Court of Appeals

APPEAL FROM BEAUFORT COUNTY
Court of Common Pleas

Brooks P. Goldsmith, Circuit Court Judge
Case No.: 2020-CP-07-00768

Appellate Case No. 2020-001500

Dana Advocaat, both individually and as Trustee of the Advocaat
Living Trust dated March 7,2019............ccoiiiiiiiiinnn. Respondent,

Community Services Associates, InC..........ccoooviiiiiiinnnnn. Appellant.

JOINT PETITION FOR REHEARING

If Appellant and Respondent agree on anything, it is that the circuit court’s order is a
decision involving the merits and, therefore, it is immediately appealable. Counsel for Appellant
and Respondent jointly petition this Court for rehearing of its March 20, 2024 Order dismissing
the appeal after finding, sua sponte,' the circuit court’s order not immediately appealable. Because
the circuit court’s order involved the merits, finally determined substantive facts, claims, and

defenses, and the issue is one frequently encountered by the bench and bar, this Court should rehear

its Order and address the merits of the appeal.

Background

This is a lawsuit about a document called the Gate Pass Agreement, and who is or is not

entitled to inspect that document. Respondent Dana Advocaat filed this lawsuit against Appellant

! Neither party argued appealability in their brief.
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Community Services Associates, Inc., stating two, interrelated causes of action related to the Gate
Pass Agreement: (1) “First Cause of Action” for inspection of records under the South Carolina
Nonprofit Corporation Act, and (2) “Second Cause of Action” for violation of the South Carolina
Homeowner’s Association Act. R. 19-20. The purpose of Respondent’s first cause of action was
to invoke the Nonprofit Act’s provisions for inspection of corporate records in S.C. Code § 33-31-
1604(c), which is entitled “Court-ordered Inspection.” This section delineates the mechanism for
applying to the circuit court for relief and establishes the court “may summarily order inspection
and copying of the records demanded.”

Respondent filed her lawsuit and promptly filed a motion seeking a determination on the
merits of her cause of action for inspection of corporate records. R. 36. Appellant defended on
the argument that the Gate Pass Agreement was neither a bylaw, accounting record, nor governing
document. The Order on appeal granted the affirmative relief Respondent sought. R. 1-10.
Moreover, the Order makes findings of fact and judgments of law, including as to the claims and
defenses at issue in the case. R. 1 (“[T]his Court grants the Plaintiff’s Motion and makes the
following factual determinations and judgments of law.”). The Order discusses and decides
Appellant’s defenses. The circuit court found the Gate Pass Agreement was a “bylaw” and
“accounting record” under the Nonprofit Corporation Act. R. 4-9. The circuit court held that
Respondent was also permitted to inspect the Gate Pass Agreement under the common law and as
a litigant under the Rules of Civil Procedure. R. 9-10. The circuit court found Respondent was
entitled to recover fees and costs from Appellant. R. 10.

Appellant filed a Motion to Alter or Amend, which was denied, and Appellant timely
appealed the September 4 Order to this Court on November 9, 2020. R. 506. Both Appellant and
Respondent fully briefed the merits of the September 4 Order, and neither argued appealability.

The record and briefing were completed on June 29, 2021. A year and half later, the Court notified
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the parties that the case was on a preliminary list for oral argument. However, the case was
ultimately submitted on the briefs on February 1, 2024—over three years after the notice of appeal.

This Court then dismissed the appeal in Unpublished Opinion No. 2024-UP-082 (the
Opinion). The Opinion finds, on the Court’s own volition, that the September 4 Order was not
immediately appealable.

Respectfully, this Court’s Opinion misapprehends the purpose of Respondent’s lawsuit and
the provision of the Nonprofit Corporation Act at issue, which creates the cause of action for
inspection. Moreover, this Court overlooked that the September 4 Order made findings of fact and
law which finally determine the merits of Respondent’s claims and Appellant’s defenses in this
litigation. The September 4 Order is not a discovery order—it is an order interpreting statutory
provisions controlling members’ access to certain corporate information. Appellant and
Respondent therefore jointly petition this Court to rehear its March 20, 2024 Order and address
the merits of the appeal.

Argument

I. This Court should rehear its March 20, 2024 Order because it overlooked or
misapprehended the essential purpose of Appellant’s complaint and the September 4
Order, which involved the merits and affected a substantial right under section 14-3-
330.

This Court held that the September 4 Order “does not involve the merits of this action,
which generally involve allegations of misuse of gate fees” and, therefore, the Order is not
appealable under section 14-3-330(1). The Court also found that the September 4 Order did not
affect a substantial right and, therefore, it is not appealable under section 14-3-330(2). This Court

likens this appeal to one of a discovery order, which are interlocutory and not immediately

appealable. This Court, however, misapprehends the purpose of Respondent’s lawsuit and effect
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of the circuit court’s September 4 Order. Put simply, the “merits” of Respondent’s lawsuit is the
question of whether (or not) Respondent has the substantive right to inspect documents.

The right to an appeal is governed by statute. Section 14-3-330(1) of the South Carolina
Code permits appeal of “[a]ny intermediate judgment, order or decree in a law case involving the
merits.” “An order involves the merits under [section]14-3-330(1) when it finally determines some
substantial matter forming the whole or part of a cause of action or defense.” Stone v. Thompson,
426 S.C. 291, 294, 826 S.E.2d 868, 869-70 (2019) (finding that order determining couple were
common-law married was immediately appealable despite the remaining claims for divorce and
equitable distribution because the determination of marriage was a substantial part of the causes
of action and defenses).

If the appealed order grants the inspection of documents, and that substantive right to
inspection is the relief the plaintiff seeks in the complaint, then the order must be directly
appealable because “it in effect determines the action and prevents an appealable judgment.” See
Knight Pub. Co. v. Univ. of S.C.,295 S.C. 31, 32,367 S.E.2d 20, 21 (1988), rev'd on other grounds
by McLendon v. S.C. Highways and Transp., 313 S.C. 525, 443 S.E.2d 539 (1994); see also
MecLaughlin v. Strickland, 279 S.C. 513, 516, 309 S.E.2d 787, 790 (Ct. App. 1983) (holding that
an order that “effectively forecloses [Appellant] from contesting the case on the merits . . . affects
a substantial right and is appealable™); Breland v. Love Chevrolet Olds, Inc., 339 S.C. 89, 93, 529
S.E.2d 11, 13 (2000) (“Immediate appeals under [14-3-330](2) have been allowed in situations
where the substantial right could not be vindicated on appeal after the case.”). In addition, this
Court must examine the effect of the order, not the labels given to the order or the motion leading
to the order. Thornton v. S.C. Elec. & Gas Corp., 391 S.C. 297, 303, 705 S.E.2d 475, 479 (Ct.

App. 2011).
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For example, in an action under the Freedom of Information Act for access to allegedly
public records, the South Carolina Supreme Court held that an order compelling production was
immediately appealable because the order permitted the discovery of the documents the plaintiff
sought and, therefore, “in effect determined the action.” Knight Pub. Co., 295 S.C. at 32, 367
S.E.2d at 21. Apparently, the fact that the documents had not been produced did not affect the
appealability discussion. See id. Our supreme court has subsequently affirmed this holding. See
City of Columbia v. ACLU of S.C., Inc., 323 S.C. 384, 388 n.2, 475 S.E.2d 747, 749 n.2 (1996)
(citing Knight and reaffirming its holding that an order compelling production of documents under
FOIA is directly appealable under 14-3-330(2)(a)).> Neither Knight nor City of Columbia stated
there was a contempt holding prerequisite before appealing.

The September 4 Order is immediately appealable under sections 14-3-330(1) and
330(2)(a). The September 4 Order “involved the merits” because it finally determined a substantial
matter forming part of Respondent’s causes of action and Appellant’s defenses. Mid-State
Distributors, Inc. v. Century Importers, Inc., 310 S.C. 330, 334,426 S.E.2d 777, 780 (2019) (“[A]n
order which ‘involves the merits’ [is] an order which ‘must finally determine some substantial
matter forming the whole or a part of some cause of action or defense . . . .”). The order
unequivocally makes findings of fact and law which finally determine the substance of the case—
both as to Respondent’s claims and Appellant’s defenses. Indeed, there is nothing left for the
circuit court to determine on the merits of Respondent’s first cause of action, and the facts
underlying the second cause of action are decided in the order as well. The Opinion misapprehends

that the Amended Complaint alleges Appellant is “misusing gate fees”—the propriety of gate fee

2 In this case, once the Gate Fee Agreement is provided to Respondent, any relief sought by
Appellant from this Court with respect to that document would be moot, as once the document is
provided to Respondent the proverbial horse has left the stable. This certainly affects a “substantial
right” of Appellant.
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use is not at issue in the complaint: the ability to view the documents underlying the use is the
heart of the matter. In one section, Respondent asserts that a purpose for wanting to inspect the
Gate Fee Agreement is to determine whether Respondent “is administering the funds as required”
by the governing documents. R. 26. However, Respondent’s Jawsuit is not about proving
Appellant misused gate fees. Instead, the merits of Respondent’s claim are that the Gate Fee
Agreement is a bylaw and accounting record under the Nonprofit Corporation Act that Respondent
is entitled to inspect. See R. 25 € 14 (“The Gate Policy and Gate Pass Agreement . . . are bylaws
of CSA, as defined by the South Carolina Nonprofit Corporation Act.”); R. 25 4 15 (“The Gate
Policy and Gate Pass Agreement . . . are financial and accounting records of the corporation.”);
R. 25-26 9 19-25 (stating under the First Cause of Action that the documents are bylaws and
accounting records and requesting a court order compelling Respondent to provide the documents).
Respondent also requested attorney’s fees and costs under the Nonprofit Corporation Act. R. 26.

The circuit court’s September 4 Order directly ruled on the merits of Respondents claims.
The circuit court ruled that the Gate Fee Agreement was a bylaw and accounting record under the
Nonprofit Corporation Act. R. 4 (“Plaintiff is entitled to inspect the Requested Records because
they are bylaws.”); R. 6 (“Plaintiff is further entitled to inspect the Requested Records because
they are accounting records . . . .”). The circuit court also found Respondent was entitled to
attorneys’ fees and costs under the Nonprofit Corporation Act. R. 10 (“Plaintiff is entitled to an
award of fees and costs in an amount to be determined at another hearing.”).

Respondent’s underlying claim for access to the Gate Fee Agreement and the circuit court’s
rulings in the September 4 Order are identical. By the September 4 Order Respondent has obtained
nearly everything Respondent requested in the Amended Complaint. Unquestionably, the
September 4 Order was an order involving the merits of Respondent’s claim for access under the

Nonprofit Corporation Act and is therefore immediately appealable under section 14-3-330(1).
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For similar reasons, the September 4 Order is appealable under section 14-3-330(2)(a)
pursuant to Knight. Similar to Knight and FOIA, this matter involves a direct action under a statute
for access to documents—not discovering documents to support a claim—and the September 4
Order grants precisely what Respondent seeks—access to documents and attorney’s fees and costs.

Any matters remaining in Respondent’s lawsuit should be considered ministerial and not
affect appealability. The circuit court already determined the right to attorney’s fees and costs, the
amount only remains to be determined.> Respondent has a second claim for violation of the
Homeowners Association Act for failure to record the Gate Pass Agreement. The court has
effectively already ruled on this cause of action because it found that the Gate Pass Agreement is
a “bylaw,” and bylaws must be recorded to be effective. See S.C. Code Ann. § 27-30-120(4)
(defining “governing documents” to include bylaws); S.C. Code Ann. § 27-30-130(A)(1)
(requiring governing documents to be recorded to remain enforceable).*

Moreover, the policy of judicial economy underlying appealability rules is not served by
dismissing the appeal after it has been pending for more than three years on an issue not raised by
the parties. Certainly, if the parties had raised the issue by motion or in brief, then the Court should
address the issue. But when all the parties need the issue decided, and the issue is of significant
importance to the bench and bar given the dearth of case law interpreting a statute frequently
handled by litigants and circuit courts, judicial economy favors deciding the issue on the merits

and providing guidance to the bench and bar. Further, this Court’s holding that appeals granting

3 And this appeal would determine that right as well; if Appellant is successful, then the award of
attorney’s fees and costs is necessarily overturned as well and there is nothing left to be done at
the circuit court level.

4 Although the circuit court did not issue injunctive relief, an order that a party take some
affirmative action as part of the merits claim (and not merely discovery) is akin to a mandatory
injunction.  Injunctions are immediately appealable under Section 14-3-330(4), even if
interlocutory. Curtis v. State, 345 S.C. 557, 568, 549 S.E.2d 591, 596 (2001); Gibbs v. Kimbrell,
311 S.C. 261,271, 428 S.E.2d 725, 731 (Ct. App. 1993).
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relief under the Nonprofit Corporation Act are not immediately appealable, along with references
to appealing discovery orders only after contempt, is a finding that a decision on a cause of action
under the Nonprofit Corporation Act is appealable only after disregarding a court’s order to permit
inspection and being found in contempt. Requiring a party to be found in contempt for refusing
to produce documents required by statute when that statute allows for the issue to be “summarily”
decided does not support the policy goal of judicial economy.

In sum, the September 4 Order is immediately appealable under section 14-3-330(1)
because the Order made multiple findings on the merits of Respondent’s claims, denied
Appellant’s arguments the documents were not subject to the Nonprofit Corporation Act, and
awarded Respondent the relief requested in the Amended Complaint. The September 4 Order is
also appealable under section 14-3-330(2)(a) pursuant to Knight because it in effect determined
the action: Respondent’s access to documents under the Nonprofit Corporation Act. Therefore,
this Court should rehear the appeal and address the merits of the parties’ arguments on appeal.

II. This Court’s reliance on Wallace v. Interamerican Tr. Co. is misplaced because the
order appealed in Wallace was incidental to the purpose of that lawsuit and
appealability was raised by a party.

The order appealed in Wallace granted a right to inspect corporate records but was
incidental to the purpose of the underlying lawsuit, which was a derivative action by minority
shareholders against the corporation’s president for an accounting and his removal because of
alleged mismanagement. Wallace v. Interamerican Trust Co., 246 S.C. 563, 565, 144 S.E.2d 813,
814 (1965). Pursuant to the Business Corporation Act, the circuit court required the corporation
to make its books and records available to the plaintiff in connection with their preparation of trial.
Id. at 565-66, 144 S.E.2d at 814. The corporation appealed, and the Wallace Court found that the

order was not appealable before a final judgment because it did not involve the merits or affect a

substantial right. /d. at 568, 144 S.E.2d at 816. The respondent specifically argued that the order
Page 8 of 11





was “not appealable before final judgment and that the appeal should be dismissed.” Id. at 566,
144 S.E.2d at 815. The court reasoned that the order requiring production “did not determine any
issue in the case,” and was instead a ruling requiring production of documents necessary for a trial
on the merits. Id. at 568, 144 S.E.2d at 816. The trial on the merits was for an accounting and
determining if the president should be removed from his office due to alleged mismanagement.

Wallace is meaningfully distinguishable, and the September 4 Order involved the merits
of Respondent’s claims, as opposed to a ruling ordering discovery to pursue trial on separate
claims. Wallace involved an order to produce records necessary for a trial on the merits of causes
of action not directly related to the request for records—the plaintiffs needed the corporate records
to prepare for trial against the president for an accounting and to remove him for mismanagement.
Here, Respondent brought a direct action for access to records under the Nonprofit Corporation
Act. There is no further issue for the circuit court to explore on the merits of the claims.

Further, the merits of Respondent’s claim are that the Gate Fee Agreement is a bylaw and
accounting record under the Nonprofit Corporation Act to which Respondent was entitled to
access. The circuit court’s September 4 Order directly ruled on those merits and granted
Respondent the relief sought in the complaint. In contrast, the order granting access to records in
Wallace was not the subject of the plaintiffs’ lawsuit and does not appear to be the relief the
plaintiffs requested. In addition, unlike this appeal, the respondent in Wallace directly raised the
issue of appealability. Thus, this Court should not rely on Wallace’s appealability ruling to reach
its decision in this appeal.

Furthermore, should the Court address the merits of the September 4 Order and not directly
address appealability because the parties did not raise it, it would not create new law on
appealability or bind future courts on appealability. As the Wallace Court notes, if an appellate

court addresses the merits of an issue on appeal that is not immediately appealable, but does not
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address appealability, it does not equate to a finding that the issue is appealable. See Wallace, 246
S.C. at 569, 144 S.E.2d at 816. A party in another action may still argue appealability and a
subsequent appellate court can address that argument. Id. Furthermore, appealability is
determined on a case-by-case basis, which further limits the application of cases addressing
matters when the matters are not immediately appealable but no one raises appealability. On the
other hand, as indicated above, addressing the merits of the appeal, i.e., interpreting the Nonprofit
Corporation Act and determining inspection rights, would provide guidance to the bench and bar
on an issue that frequently plagues homeowners’ associations, their members, and circuit courts.

In sum, this Court should not rely on Wallace’s appealability holding because it is unlike
this appeal which involves direct claims for access to documents that the circuit court granted. But
even if Wallace is instructive, its holding on the effect of cases that are silent on appealability
supports this Court not addressing appealability in this case and ruling on the merits to provide
guidance on an important issue.

Conclusion

This Court should grant this Joint Petition for Rehearing and address the central question
of whether the Gate Fee Agreement is a document subject to inspection by a member of a
corporation under the Nonprofit Corporation Act. None of the parties raised appealability. The
entire purpose of Respondent’s claim was to obtain access to the Gate Fee Agreement under the
statute, not to prove a separate claim that the gate fees are being misused. The circuit court granted
Respondent the relief requested and denied Appellant’s defenses that the documents were not
subject to inspection under the statute. Therefore, the September 4 Order in effect determined the

action and is immediately appealable.
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Appellant and Respondent respectfully request that this Court grant their Joint Petition,

address the merits of the issues on appeal, and provide guidance to the bench and bar.

This 4" day of April, 2024.

s/Ainsley F. Tillman

Ian S. Ford, Esq.

S.C. Bar No.: 12463

Ainsley F. Tillman, Esq.

S.C. Bar No.: 70551

Ford Wallace Thompson, LLC

715 King Street

Charleston, SC 29403
[an.Ford@FordWallace.com
Ainsley. Tillman@Ford Wallace.com

Counsel for Respondent Dana Advocaat

s/Skyler C. Wilson

Douglas W. MacKelcan, Esq.
S.C. Bar No.: 76332

Skyler C. Wilson, Esq.

S.C. Bar No.: 103819

40 Calhoun Street, Suite 400
Charleston, SC 29401
dmackelcan@csvl.law
swilson@csvl.law

Phone: (843) 727-0307

Benjamin E. Nicholson, V, Esq.
S.C. Bar No.: 10137

Burr & Forman LLP

P.O. Box 11390

Columbia, SC 29211
nnicholson@burr.com

Counsel for Appellant CSA
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