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WESLEY D. FEW, LLC

Attorney at Law
P.O. Box 9398, Greenville, South Carolina 29604

www.wesleyfew.com | wes@wesleyfew.com
O: 864-527-5906 | M: 864-404-7792

April 5, 2024
Via E-File:

The Hon. Jenny Abbott Kitchings, Clerk of Court
South Carolina Court of Appeals

P.O. Box 11629

Columbia, South Carolina 29211
ctappfilings@sccourts.org

RE: Nicholas Wilson v. Janet P. Gochenour; Janet P. Gochenour Trustee et al
Case No.: 2023-CP-26-02475
Appellate Case No. 2024-000440
Our File No.: 00334-001

Dear Ms. Kitchings:

Please let this letter serve as notice to the Court that on Thursday, April 4, 2024, we received the
hearing transcript requested for the 2/26/24 WebEX hearing. See attached email showing proof of
receipt from the court reporter.

If you have any questions or need anything further, please do not hesitate to contact me at either
number above.

Sincerely Yours,

e

Wesley D. Few

Enclosure

WDF/cgy

CC: Counsel of Record (Via E-File)

Pro Se Defendants (Via U.S. Mail)
Client (Via email)
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Ms. Young,

Enclosed please find the transcript you requested for the above referenced case along
with the invoice. Thank you.

Pamela E. Greew

Circuit Court Reporter

At-Large
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PAMELA E. GREEN - C1rcu1t Court Reporter

Post Office Box 819 Reidville, SC 29375
pgreen@sccourts.org

4-Apr-24
For
Cassy Young - Wesley Few Law Transcript
PO Box 9398
Greenville, SC 29604
Details ‘ Amount
Nicholas Wilson v. Janet P. Gochenour, et al
2023-CP-26-2475
32 Pages at $4.25 per page $136.00
Subtotal $136.00

Other Costs

Total Cost $136.00

Payment is due upon receipt of transcript
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STATE OF SOUTH CAROLINA )

)
COUNTY OF HORRY )

NICHOLAS F. WILSON,
PLAINTIFF,
VS.

JANET P. GOCHENOUR; JANET P.
TRUSTEE; JAMES B. PARKER; JAM
PARKER, SR.; MARY ANN PARKER,
GREGORY MOORE, R&G CORP., D/B
21 THE HARRELSON GROUP; PATTO
DEVELOPMENT SC, LLC; MORTGAGE
ELECTRONIC REGISTRATION SYSTE
INC.; SONIA M. RAYMOND; RAYMO
FIRM, P.A.,

DEFENDANTS.

COURT OF COMMON PLEAS NONJURY

TRANSCRIPT
OF
RECORD

)

)

)

)

)
GOCHENOUR )
ES B. )

KENNETH )

/A CENTURY %
N

) 2023-CP-26-2475
MS, )
ND LAW )

)

)

)

B EFORE:

THE HONORABLE H. STEVEN

February 26th, 2024

DeBERRY, IV, JUDGE
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APPEARANCES:

WESLEY D. FEW
ESQ. o
Attorney for the Plaintiff

WILLIAM J. LUSE

ESQ.

Attorney for the Defendants Janet P. Gochenour and
Janet P. Gochenour Trustee

JOSEPH LUCAS RICHARDSON

ESQ.

Attorney for the Defendants Kenneth Gregory Moore,
R&G Corp., and Century 21 The Harrelson Group

ALEXANDER HRAY, JR
ESQ.
Attorney for the Defendant Patton Development SC, LLC

ROBERT BRUCE WALLACE

ESQ.

Attorney for the Defendants Sonia M. Raymond and
Raymond Law Firm, PA

Transcribed by Pamela E. Green, from
webEXx
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INDEX

(WHEREUPON, there were no exhibits marked or

testimony taken during this hearing.)
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PROCEEDINGS

THE COURT: oOkay.

UNIDENTIFIED SPEAKER: Good morning.

THE COURT: We're here on -- my Document Number's 7
but it's 23-CP-26-2475, Nicholas wilson versus Janet
Gochenour maybe. I'm not sure.

But I see several attorneys here and please just let
me know if we -- if there's anybody else that we may need
to add that we might not realize.

MR. FEW: Your Honor, wWes Few. I'm here on behalf of
the plaintiff. These are my motions that I think are
Number 7 and 8 on the revised roster.

I don't see Bruce wallace. He represents the closing
attorney defendants. I see Mr. Luse. I see -- Luke
Richardson represents the real estate brokers. Mr. Hray
is on for Patton Property.

THE COURT: All right. I see Mr. wallace. 1I'm gonna
get him in here right now. Hang on one second.

MR. WALLACE: Morning, Your Honor.

THE COURT: Good morning. Sorry, sorry for the
confusion.

we have everybody now?

MR. FEW: I think this is everybody but the pro se

parties, Your Honor.
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THE COURT: All right. Do you have a -- can you tell
me who they are?

MR. FEW: James and Mary Ann Parker.

THE COURT: Okay. Hang on one second.

(Pause.)

THE COURT: I don't see them.

MR. FEW: They may not be joining, Your Honor. I
don't know.

THE COURT: They're not here.

I'll ask the -- Madam Clerk, do you know -- have,
have your -- has your office or anybody around the
courthouse heard or seen anything from the Parkers?

THE CLERK: NoO, Your Honor.

THE COURT: All right. And I, I just got a message
from Mr. walker.

Does that ring a bell?

MR. FEW: No, Your Honor, and I, I don't believe --
and I mean it would be up to them to have an opinion. But
I don't think either one of these motions relates to the
Parkers.

The first motion 1is between really my client and Mmr.
Hray's client and then the second motion to amend the
compTlaint to add a second verified complaint we don't
believe has any impact on any, any -- impact on the

Parkers at all.
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THE COURT: All right. well, let's move forward
then. It sounds like -- oh, hang on one second.

Let me put Mr. walker in. It sounds, it sounds like
he's here on behalf of somebody but he doesn't need to---

MR. FEW: Oh, if he's with Nelson Mullins, he may be
on behalf of the mortgage company. I think that Mr. Blake
williams said that somebody else would be on. I, I don't
recall the name. So, my apologies on that. I forgot that
the mortgage company was involved as well.

THE COURT: Okay. And I apologize. We're running --
one of our computers went down this morning and I'm trying
to -- our system's been -- I don't know what the right
word is. But, anyway, I'm working in the law clerk's
office.

MR. FEwW: well, Your Honor, we've, we've done our
work to save the carbon footprint by having this by webEx
as Horry 1is quite remote from many of us.

THE COURT: It sounds---

MR. FEW: Wwith the exception of Mr. Luse, I think
everybody else would be traveling quite a ways.

THE COURT: Yeah, you know, and I tell you what, I,

I -- I'ma fan, to be honest with you. It's got to save
everybody a ton of time and money. Sometimes there's just
some glitches. But anyway.

So let's -- I'11 be happy to hear from you, Mr. Few.
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It looks like -- I think we got everybody here now.

MR. FEW: Thank you, Your Honor.

May it please the Court.

I'm west Few on behalf of the plaintiff, Nick wilson.

Nick wilson is -- I'11 give you a brief background,
Your Honor.

He i1s a practicing attorney. I believe he went to
Duke Law School. He was working in Charlotte, North
carolina for one of the big firms and then, 1in, in 2020,
he started looking into buying a piece of property in his
hometown of Horry County and he landed on this particular
piece of property out on Highway 90 that involved all of
these parties.

The Patton parties, which are the subject of this
first motion for relief from default, which is where I
made a mistake to not file on time and I've set forth the
reasons for that, Your Honor, in our motion that was filed
December 15T,

So, without getting -- I, I think that's sufficient
background really for this first motion, Your Honor.

we filed a Tis pendens on the property. The, the
simplest way I think I can describe this, Your Honor, is
my client had a contract for the property. It was several
different parcels. One or more of which may of required

an additional survey. Certainly the, the closing was
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gonna require a survey.

The contract was entered into I believe on
january 22"9 of 2020. on January 2379 of 2020, there
was a specific amendment to the contract that said that my
client would get the deed to the driveway and that the,
the property he would get would be in excess of 8 acres.
And, subsequent to that, a survey was done that identified
Tracts A, B, C, and D wherein Tract D was the driveway,
which was about a 710 or 12-foot strip by 30 feet wide.

well, at the closing, he did not get the driveway
and, at the closing, he also did not get a copy of the
deed. This was in the middle of COvID. I don't know if
that's the reason why he didn't.

But as a part of our next motion, we've attached
Tetters from the closing attorney dated on the date of
closing and dated mMay the 7th of 2020 wherein she mails
him a copy of the recorded deed. He never had a copy of
the recorded deed until some time after May the 7th of
2020.

Subsequent to his purchase of the property, Patton
properties or the Patton parties, I'll just call them
Patton, Patton Development, SC, LLC, purchased the tract
in front of that which would be adjacent to the driveway
and they started construction of a Dollar General, Your

Honor.
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oth  which is

when we filed this action on April 1
the day that the 1is pendens was filed of 2023, which is
more than three years after the closing on the property,
but Tess than three years from the date that the closing
attorney mailed him a copy of the deed, which was the only
time that he would of been put on notice not withstanding
the fact that no one ever told him he was not getting the
8.24 acres that was shown in the survey that we have
attached to our pleadings -- and, by the way, Your Honor,
the mortgage company underwrote this loan based on that
survey.

So, the mortgage company underwrote this loan based
on my client getting exactly what he thought he was
getting, which he did not get. He did not get the deed to
the driveway. That's what the bulk of the lawsuit is
about.

So, Mr. Hray, on behalf of Patton, his client, filed
a counterclaim for slander of title and we filed a motion
to dismiss that, which was denied on September Sth
following the September 7th hearing before Judge
Culbertson, and then, as set forth in our brief motion,
Your Honor, we make reference to the opt -- to the
operative case which I've cited as Sundown Operating

versus Intedge, and that is 681 S.E.2d 885, 888 (2009).

This is -- it states that the Court considers the
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timing of the motion for relief, whether the defendant has
a meritorious defense, and the degree of prejudice to the
plaintiff.

Your Honor, 1in the transcript of the hearing which we
filed as a part of our memorandum on Friday, it was
specifically noted that my client was contemplating an
amendment to the pleadings in this case and specifically
with respect to the Patton Properties. Mr. Hray very
correctly pointed out that they didn't own any of the
properties by virtue of their subsequent purchase of the
adjacent property that would have any conflict with our
1is pendens and which my comment was well, then we have no
dispute because the 1is pendens does not read on your
property so to speak.

In addition, Your Honor, as we've cited in our, 1in
our -- all of our pleadings -- I mean all of your motions,
statements made in pleadings are absolutely privileged.
So, they have no claim at all simply because all we did
was file a 1is pendens, which they did not 1like, and, and
I think the Pond Place Partners case state -- from 1995
stands for the proposition that a pleading in and of
itself, particularly a 1is pendens describing property,
could never be the subject of any action including a, a
counterclaim for slander of title.

Your Honor, asking for sympathy a little bit because,

10
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in November of last year as set forth in our motion on
Page 3, I had two jury trials. One that went forward from
the 14t to the 16N in Federal court and another one

that was gonna go forward as a date certain. This was the
second time it's been a date certain on November 27th,
which many of you may note, note is the Monday after
Thanksgiving.

So, I was completely tied up as a solo practice
preparing for and trying the federal case and then
preparing for the other matter that got continued on the
27th, and as we set forth in our motion, we filed a timely
answer to what we believe is a moot counterclaim of Patton
because, in our subsequent amended complaint, amended
verified complaint that's the subject of the next motion,
we do the very thing that I said we were gonna do on

7th s we bring claims for trespass and I

September
can't remember the other one, Your Honor.

But they, they damaged our property and we've
included Exhibit 6 to the new proposed amended verified
complaint that shows the, the tearing down of the trees
and so forth on the driveway strip that my client is
entitled to own once the contract that he entered into is
finally clarified and, and, and that matter 1is solved.

So, in any event, the client had interest in the

30-foot strip and Patton came 1in and used it as if it was

11
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their own and as shown in the picture, Your Honor.

So, as to the timing, we filed an answer as soon as
we could. As to meritorious defense, we maintain that any
court, Your Honor, could dismiss this slander of title
counterclaim sua sponte regardless of the timing of
motions or appeals by my client because it is privileged
under Pond Place. And, as to prejudice, there's been no
prejudice to Patton properties.

They are now in the case for the claims that we
intended to have them in the case for and it's very early
in the case. 1In fact, Your Honor, other than informal
discovery, there has been no discovery -- there's been
discovery served I believe. But there's been no responses
to any discovery in this case.

So that's, that's all I have on the first motion,
Your Honor. We would respectfully request that, under
Sundown, that this is a mere entry of default, not a en --
entry of judgment of default. Wwe're early on in the case.

I haven't really spoken about the settlement
negotiations but that's set forth in our memo. we both
exchanged non monetary settlement offers. My settlement
counter was that they just give us the documents that
we're gonna get anyway and we didn't get a response.

And so, in the midst of those settlement

conversations, they filed an affidavit of default and then

12
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we filed an answer as soon as we could.

THE COURT: Okay. Wwho would Tike to respond?

Just let me know.

MR. LUSE: Your Honor, it's william Luse. I'll jump
in real quick. Wwe represent Jenny Gochenour. We're not a
party of interest in this first motion.

THE COURT: Okay. well, is that -- does anybody
oppose the first motion?

MR. FEW: Mr. Hray may.

THE COURT: Mr. Hray.

MR. FEW: He looks Tike he's muted, Your Honor.

THE COURT: He is. You got to unmute yourself. 1It's
down at the bottom.

MR. HRAY: I got 1it.

THE COURT: Okay. We can hear you now.

MR. HRAY: All right. Thank you, Your Honor.

THE COURT: Yes, sir.

MR. HRAY: My understanding of the Court rule with
respect to relief from default is there's a threshold
requirement that there's an explanation for the default
for why that, that occurred.

The timeline of the case, as been noted, there was a
motion to dismiss that was filed and that was denied. The
order denying that motion was on September the 8th of 1ast

year. That was done by Judge Culbertson.

13
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And according to my calculations with that denial,
the answer would of been due, or reply to my counterclaim,
by October the 9th of 2023.

If I'd been asked for an extension, I don't know if I
would of given one or not, but, under the rules, I'm only
allowed to give additional, additional 30 days to, to file
responsive pleadings and that would of put the maximum
time 1imit to respond of November the 8th of 2023. The
affidavit of default that I filed was on November the
17th, which was more than two months later.

In the motion that was filed by Mr. Few, on Page 3 of
his motion, he details, I assume, a reason he had not
filed timely and he relates back to the federal trial that
he was involved in in November the 14th and the
16t of 1ast year. He doesn't indicate any situations
that would of prevented him from filing an answer timely
from the time he was, was -- it became due until it was
past due.

So, I don't think he's set forth any explanation of
why he 1is not filed a timely answer within the timeframe
allowed. So, on that basis alone it should be dismissed
as far as his motion to allow a, a late answer.

It's -- with respect to any negotiations, after
the -- his motion was denied in September. I did, 1in

fact, send a email to Mr. Few that I offered that we would

14
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drop the counterclaim if he would let my client out of the
case. The only reply I got to that was requests for some
documents from D.0O.T. concerning our project.

I didn't read that as an, as an acceptance or
counteroffer to my proposal and still don't think that was
a, a settlement offer. And even if it was, I don't think
that affects whether or not he's required to file an
answer to my counterclaim and the fact that he wanted to
amend his pleadings, that was done many months later and
that's (sic) also didn't affect my counterclaim.

So, I would ask the Court to go ahead and enter
judgment for default from this case cause I don't think
there's been any explanation of why, during the timeframe
he was allowed to file an answer on his client's behalf,
why he didn't do 1it.

THE COURT: Anybody else that, that has any
opposition to this first motion that would Tike to be
heard?

(WHEREUPON, there was no response.)

THE COURT: All right. Mr. Few, being, being your
motion, be happy to hear any follow-up you may have.

MR. FEW: Yes, Your Honor. Briefly.

Mr. Hray cites a legal concept of us providing an
explanation, which we believe we've done. His client has

not put before the Court any case law in support of that.

15
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Your Honor, these are rather complex pleadings being
that it is a real estate case and Mortgage Electronic
Registrations Systems, which you may be familiar with, is
MERS, was initially named in the case. They then have
been substituted by Flagstar, which is the lender of
record.

They -- we were -- I was waiting to get some things
done by the renaming of MERS and I was trying to avoid
having to have just multiple, multiple motions to amend.

As to the negotiations, negotiations are a reason for
a party to -- not to be held in default. I haven't cited
any case law to that. But that's just part of how we fit
within the Sundance case.

I don't dispute that I missed the, the answer filing
deadline. But that was done also with the understanding
that, on September 7th, we had already made it clear
that we were gonna amend our pleadings, specifically with
respect to the Patton parties, to bring the trespass claim
and the other claims against them, Your Honor. And so
really those are all the reasons.

I would also say that our, our request was not, I
don't think, for D.O.T. only. Wwe, we wanted all of their
communications with the sellers so that we could ascertain
what we intend to ascertain in the Tawsuit, which is who

knew what and when they knew it. And I don't want to get

16
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afar from the pleadings. But we have since discovered
that the real estate agent had a contract with the Parkers
that was never disclosed to us.

So, he had an interest in selling their adjacent
property at the time that he sold this property to us,
which we believe will no doubt be resolved by anybody
Tooking at it reasonably as a conflict of interest.

So, that's all I have, Your Honor. I fully
acknowledge I did not answer in a timely matter. But even
if my motion were to be denied, the next step is not a
default judgment on a claim that, that also does not exist
for the reasons that we've stated under Pond Place
Partners and the absolute privilege of a pleading.

That's all I have, Your Honor.

THE COURT: All right. Thank you.

All right. So shall we move on to the motion to
alter or amend the pleadings?

MR. FEW: Please.

THE COURT: Okay.

MR. FEW: So, Your Honor, as, as you've heard from
the arguments on the earlier -- the, the motion that we
just concluded, we knew that we were gonna amend our
pleading with respect to some of the parties since the
ruling came out on the first motion -- on the motions to

dismiss that were filed by Mr. wallace's clients, the real

17
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estate attorneys, and Mr. Luse I believe was the
beneficiary of that as well.

on December 15t we filed a motion to amend to add a
second verified complaint, which more specifically sets
forth the facts that I recited earlier, namely that the
closing attorney, Ms. Raymond, never told my client he was
not getting the driveway at the closing and, in fact,
discovery will show, Your Honor, that another Tlocal
attorney actually drafted the deed. She did not even
draft the deed. She let the seller's attorney draft the
deed.

Now, whether or not that's customary matters not.
But she had an obligation to my client to make sure that
he got what he received pursuant to his contract and he
did not, Your Honor.

He got 7.75 acres instead of 8.24 acres and these are
things that are laid out on the survey. 1It's in the
record. we've highlighted the driveway. He was suppose
to own the driveway. He did not own the driveway.

My position 1is that the initial complaint was
sufficient in that, in Paragraph 43, we alleged, under
oath, that no one ever told my client that he was not
getting the driveway. well, that was not sufficient for
the arguments on September 7th as shown in the order

that came out on September gth,

18
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So, we amended primarily, Your Honor, to add -- and I
may have recited that paragraph wrong. But in our amended
compTlaint at Paragraph 43, we state more specifically
plaintiff never received a copy of the deed or title
policy from Sonia Raymond until it was mailed to him by
her office on May the 7th of 2020. see attached Exhibits
4 and 5 and we attach her correspondents, Your Honor, that
shows that he did not get the deed and that they did not
send it to him until then.

And so the Court, as we've noted in our motion and
our memoranda that we filed, I wanted Your Honor to be
aware of what had transpired. I didn't want to come
before the Court and, and have Your Honor think that there
was nothing before the Court but this motion.

There has been an order that does not specify if our
claims are dismissed without prejudice or with prejudice.
And, Your Honor, 1it, it is our position, as we have set
forth in everything that we filed since September the 7th,
that that order does not abide by the Skydive case that
the Supreme Court decided in 2019, which we've cited
throughout our pleadings, that says the, the trial court
does not have discretion to dismiss a case on a motion to
dismiss unless they go through the analysis and state that
any amendments to the pleadings would be futile and would

not save the plaintiff's ability to replead their case.
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So, under Skydive, Your Honor, that's the basis for
our motion to amend. The amendment also included the --
adding the trespass claim, that, that -- the claims that
we intended to plead against Patton properties, which was
a trespass and a constructive trespass I believe. That's
14 and 15.

So, Your Honor, under Rule 15, everyone is aware.
Amendment's should be freely given as we have cited, and,
and I -- 1it's always been my practice, Your Honor, to, to
Tet the Court know when they do and do not have
discretion. I hope the Court appreciates that. I have
been told that sometimes they do but maybe they don't.

But that's what the Skydive case says and, and we're
all here to follow the instructions of our Supreme Court
and you -- Your Honor, really what this boils down to, and
it -- and this 1is not an issue before you. But the, the
way that the case has been dismissed right now, we're gon'
be subject to a premature appeal.

The case is gonna get delayed for a significant time
period. Wwe believe, very strongly, that it's gonna get
sent back down if, for nothing else, then -- but to comply
with Skydive and that's what we're asking the Court to do
now.

we believe that our new allegations make it very

clear that my client was never put on notice of the harm
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that he suffered by not obtaining title to the driveway
and any arguments that anyone has to the contrary that he
was made aware of that by way of actual notice, which is
what he was entitled to prior to May the 7th of 2020, 1
welcome them to be put on the record.

what the Court has relied upon apparently, it's hard
to tell because we have two very vague Form 4 orders with
no cases cited, is Mr. wallace took the position at the
September 7th __ and this is on Page 20, that the
operative date is not the receipt of the deed by the
plaintiff. 1It's the date of the recording of the deed,
which was March the 6th.

well, Your Honor, if that ends up being the holding
of this Court, then we are saying that every person that
hires an attorney to handle a closing for them is then
under an affirmative obligation to go behind that attorney
and get a copy of the recorded deed that they should of
been given at the closing. Now, why he wasn't given a
copy of it I don't know but he was not.

And so, Your Honor, the facts before the Court are
that my client had no notice, nothing to inform him that,
that he did not get the 8.24 acres that he relied upon
pursuant to the survey that was given him by the
closing -- by his real estate agent that said this is what

you're gonna get and he never saw any different survey
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until long after the fact, the earliest of which would of
been May the 7th of 2020.

And, Your Honor, for those reasons, it's, it's an
unusual situation. But we would ask that the Court enter
our amended pleading. The parties are not prejudiced.
They will, no doubt, all file the same motion to dismiss
that two parts -- two of the defendant parties have
already filed. I think, in fact, everyone is pretty much
done that at this point.

They've now filed a new motion to dismiss to, to get
the same benefit that the closing attorney and the --

Mr. Luse's client, the seller, Ms., Ms. Gochenour I
believe has received.

So, Your Honor, we submitted our memorandum and,
again, it, it -- I don't know what more I can say other
than that what the Skydive case -- the directions that we
are all given under the Skydive case as to how to handle
this situation, which, I believe, are properly rooted 1in
judicial economy and the Court realizing that we don't
need a bunch of premature appeals overwhelming the staff
attorneys at the Court of Appeals. And that if a case is
gonna go up on appeal, it needs to go up on a complete
record.

And, for those reasons, Your Honor, we would

respectfully ask that the Court enter our motion to amend
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that was filed December 5t and allow us to put, not our
first, but our second under oath pleading before the Court
to be analyzed as to whether or not these claims should be
dismissed pursuant to the Statute of Limitations and
that's all I have, Your Honor.

Thank you very much.

THE COURT: Yes, sir.

And who, who would Tike to respond or in what order?

MR. FEW: Your Honor, I just realized and I'm so
sorry. I Tleft my phone upstairs. I'm at my mother's
helping take care of her.

My client's probably wanted to log in to this and
they've probably been texting me. It would be Nick wilson
and maybe whitney. I don't know if they're in the waiting
room or not. I am so sorry.

THE COURT: That's okay. Hang on one second.

was there another one other than Mr. wilson?

MR. FEW: Nick, what -- are you the only -- is there
only -- are you the only one logging in or 1is Whitney with
you or in another place?

(WHEREUPON, there was no audible response.)

MR. FEW: I don't know if he can hear me. He's on.
He's, he's the client. So that's fine, Your Honor. Thank
you very much.

THE COURT: All right. Mr. Luse, would you like to
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respond or who or -- just let me know who wants to
respond.

All right. You're on mute I believe.

MR. LUSE: I can go ahead and go first if that's
okay.

THE COURT: Yes, sir, be happy to hear from you.

MR. LUSE: Bill Luse for Janet Gochenour, the seller.

Your Honor, this 1is now been litigated for the third
time and by that I mean we filed a motion to dismiss which
was granted on a Statute of Limitations argument. The
closing was on March 6th, 2020, and the complaint was not
filed until April 19th, 2023.

The Court granted that motion to dismiss the
plaintiff's complaint. They then filed a motion to
reconsider and their motion to reconsider was denied. And
now, instead of filing an appeal, they're filing a motion
to amend the complaint and avoid on appeal.

At the closing, the Court should consider 1it's buyer
beware. There were closing attorneys and they would get
settlement documents including a metes and bounds, a HUD
statement. They would be able to ask the closing
attorneys any questions they wanted.

Further, Mr. wilson is a sophisticated buyer, an
attorney, and the case law -- the deed, you would have

constructive and actual notice at the time of the closing
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and that's what the Court found. And that's why it --
this case was dismissed. And then again the plaintiff's
motion was denied to re -- to reopen the case.

So, I would just say that, if there's any remedy at
all, the plaintiff should file an appeal and not be
allowed to amend the complaint and start the process over
again. And we are prejudiced by the continued cost and
Titigation. And even though sometimes a plaintiff has a
right to amend the complaint, they don't when the Statute
of Limitations has run.

THE COURT: All right.

A1l right. Anybody, anybody else?

MR. WALLACE: Your Honor, Bruce wallace for Defendant
Sonia Raymond and the Raymond Law Firm.

THE COURT: All right.

MR. WALLACE: Thank you, Your Honor.

Mr. Luse 1is right. This is the third time we've had
to address this issue of the Statute of Limitations.
Judge Culbertson addressed these specific arrangements,
included Mr. Few's argument that he should be allowed to
amend his complaint, in the motion to reconsider.

I didn't flood the Court with a bunch of documents
that have already been filed. But in his motion to
reconsider, the plaintiffs specifically requested Judge

Culbertson allow the plaintiff to amend his complaint to
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avoid a dismissal with prejudice. The Court denied that
by order, excuse me, by order dated earlier this month and
the -- in his motion to amend before this Court, plaintiff
specifically mentions Judge Culbertson's orders.

wes has done a great job for his client, Your Honor.
But, but simply what he's asking this Court to do, what
he's asking you to do, is look at Judge Culbertson's
orders and make a determination of what they say despite
Judge Culbertson's order being filed of record and denying
every relief that wes's client has sought.

And so, 1in this regard Your Honor, the proper remedy,
as Mr. Luse said, is appeal. The Taw is clear. Case law
after case law has said that one circuit judge can not
rule on another Circuit Court's order, another circuit
judge's order, and that's what's Mr. Few is asking you to
do.

He's say gonna say judge, because it's not clear what
Judge Culbertson did despite Mr. Few asking in his motion
to reconsider that he be allowed to amend his complaint,
and that motion was denied, he's saying judge, you should
allow me to amend, allow my client to amend. That would
be tantamount to you reversing Judge Culbertson's already
filed orders.

Judge, there's simply no remedy, excuse me, no

procedure allowed for that. The sole remedy 1is appeal and
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it's not a -- let's see. It's not a premature appeal,
Your Honor.

It's an appeal of an order that denied -- that
dismissed the claim that was barred by the Statute of
Limitations. Sometimes that happens and those cases get
appealed and the Court of Appeals will have to address all
the things that Mr. Few is concerned is wrong with Judge
Culbertson's order. But that's for the Court of Appeals,
Your Honor, and not for this Court.

And so I'd submit, Your Honor, you actually don't
have any discretion here. You have to deny the motion to
amend at least as to Sonia Raymond, the Raymond Law Firm,
and Mr. Luse's clients because we clearly filed our
motions some time ago and clearly got an order on those
motions and Mr. Few's attempts to clarify that order was
similarly denied.

So, Your Honor, we'd ask that you simply deny the
motion. Let Mr. Few pursue his remedies on appeal and let
the Court of Appeals speak. If he's right, the Court of
Appeals will reverse the order and we'll be back down here
at the appropriate time. But, if he's wrong, which
obviously I believe he's wrong, the Court of Appeals will
affirm Judge Culbertson and this case will be fully and
finally ended for my client as it should of been already.

Thank you.
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THE COURT: Thank you, sir.

Anybody else would like to oppose the motion?

(WHEREUPON, there was no response.)

THE COURT: All right. Mr. Few, anything 1in
follow-up?

MR. FEW: Your Honor, I would note that none of my
esteemed opposing counsel have cited any legal authority
in response to our motion. I was reminded by Mr. Luse's
comment that the Statute of Limitations was the basis of
the dismissal.

In our memorandum in support, we've cited the
principal that is undisputed. I'm fairly certain that
whether or not the Statute of Limitations applies to bar a
claim is a question of fact for the jury. There's
countless cases on that. Wwe cited one or two of them.

In fact, in my jury trial on November 14th o
16th, the defense counsel put the Statute of Limitations
in front of the jury and got jury charges on it and they
Tost. So, the statute -- the, the application of the
Statute of Limitations is simply a question of fact in, in
their affirmative defenses that needs to be litigated 1in
this case, Your Honor.

My client was put in the position of having to use
the tools that were available to them to keep this case

where we believe it belongs in the trial court at Tleast
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until there's a fully developed record.
And so, Your Honor, I would also note that we filed

Sth I believe it was and

the motion to amend on December
we made the Court specifically aware of it and Mr. wallace
is right.

we advised the Court, on September 7th,

September Sth, September 18th, and then again 1in
December, that if our -- my client's case 1is gonna be
thrown out on a motion to dismiss, certain things have to
be done. The Court can not just dismiss a claim and not
follow the requirements that are set forth in the Skydive
case to explain why it is that there is no possible way
that the plaintiff could replead any part of these claims
and have the case continue in the trial courts without
being ping ponged back and forth.

So, Your Honor, for all of those reasons, we would
request that the, the motion to amend be granted 1in its
entirety and, and these parties can, as I said before,
file their motions to dismiss and they will be heard with
the difference being that the specific fact that's in the
record right now is that my client's attorney never sent
him a copy of the deed or otherwise told him that he was
not getting title to the driveway until some time on or
after May the 7th of 2020, which is less than three years

from April 19th of 2023, which means that the claim is
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not subject to being barred by the Statute of Limitations.

THE COURT: All right. But, as I understand it,
Judge Culbertson's already ruled and dismissed the case
based on violation of the Statute of Limitations.

Is that right?

UNIDENTIFIED SPEAKER: That's correct, Your Honor.

MR. FEW: That's correct.

THE COURT: All right. well, I will certainly take a
Took at everything that's been filed and the orders that
are in the record and I will, I will get an answer to both
of these motions as soon as possible. Wwhat I'l1 probably
do is just enter Form 4s.

But if I -- if that is the case, and either side
wants to propose a more formal order, then certainly I'11
consider anything that's proposed thereafter to replace
the Form 4 with.

okay.

UNIDENTIFIED SPEAKER: Thank you, Your Honor.

UNIDENTIFIED SPEAKER: Thank you, Your Honor.

UNIDENTIFIED SPEAKER: Thank you.

THE COURT: I hope, I hope each of you have a good
day. Thank you so much.

UNIDENTIFIED SPEAKER: Thank you, Your Honor.

UNIDENTIFIED SPEAKER: Thank you, Your Honor.
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* *END OF REQUESTED TRANSCRIPT OF RECORD* * *
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I, Pamela E. Green, Official Court Reporter for the
State of South Carolina, do hereby certify that the
foregoing is a true, accurate and complete Transcript of
Record of the proceedings had and evidence introduced in
the trial of the captioned case, relative to appeal, in
the Court of Common Pleas Nonjury for Horry County, South
Carolina, on the 26th day of February, 2024.

I do further certify that I am neither of kin,

counsel nor interest to any party hereto.

april 2N, 2024

PAMELA E. GREEN, Court Reporter
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