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In the Court of Common Pleas
Seventh Judicial Circuit
Case No. 2022-CpP-42-01677
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County of Spartanburg

Taylor Chasey Robertson,
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-Vs-— Transcript of Record

S.C. Dept. of Public Safety
and Patrick Goshorn,
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February 23, 2023
Via WebEx

BEZFORE:

The Honorable J. Derham Cole, Judge

APPEARANCES:

Nicolas Baughman, Esquire

Attorney for the Plaintiff

Russell Harter, Esquire
Attorney for the Defendants

Proceedings taken down electronically

Transcribed by:
Krystal J. Smith
Official Circuit Court Reporter III
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FEBRUARY 23, 2023

(WHEREUPON, the proceedings began via WebEx.)

THE COURT: Next is 2022-01677, Robertson versus the
Department of Public Safety.

MR. HARTER: Good morning, Judge.

THE COURT: Good morning.

MR. HARTER: I appreciate the way you handled those other
matters a while ago.

THE COURT: Bless you, son.

MR. HARTER: They'll thank you one day maybe.

THE COUORT: Sir?

MR. HARTER: They'll thank you one day maybe, you know.

THE COURT: Oh. Well, we'll see.

All right. What y'all got?

MR. HARTER: Judge, I represent Public Safety and Patrick
Goshorn. I've got a couple of motions to dismiss, and I'm
ready to go ahead with it. Judge, this is --

Nicolas, are you --

Is Nicolas on here?

THE COURT: I’m sorry.

MR. HARTER: Okay. I'm sorry, Nicolas. I hadn't met you
face to face. I figured that was you. Good.

THE COURT: Mr. Baughman, you're here on behalf of the
plaintiff? I don't know any sign language, so you're going to

have to speak out.
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MR. HARTER: 1I'll just say what his position is, Judge.
How about that?

THE COURT: I'm sure you could, but probably wouldn't get
it right.

MR. BAUGHMAN: Can you hear me now?

THE COURT: Barely.

MR. BAUGHMAN: It wouldn’t let me test earlier for some

reason. Now I'm —-- let’s see.
THE COURT: All right. Let's take a -- let's take five
minutes and, Mr. Baughman, you get -- get your tech people, if

that's not you, to fix your volume.

(WHEREUPON, there was a pause in the proceedings, after

which the proceedings resumed as follows.)

THE COURT: Did we get it fixed? I see Mr. Baughman’s
name, but he's not there.

MR. HARTER: How are things over your way, Judge-?

THE COURT: 1It's not too bad. Have you been over here to
see the new courthouse?

MR. HARTER: I have not. I have not.

THE COURT: You need to come look at it. It's quite
impressive. Quite impressive. It's bigger than the
Greenville federal courthouse.

MR. HARTER: Really?

THE COURT: A lot bigger. Yeah, it's quite impressive.

MR. HARTER: Man, man.
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THE COURT: You need to come over and have a look.

MR. HARTER: Well, I will. I need to get over there

then.

THE COURT: All right.

MR. BAUGHMAN: Can y'all hear me now?

THE COURT: Mr. Baughman is back. Yeah, I can hear you
now.

MR. BAUGHMAN: I just called in. I figured that’d be
easier.

THE COURT: Oh. Well, that works. Drinking on the job?

MR. BAUGHMAN: Yes, sir.

THE COURT: All right. Mr. Harter?

MR. HARTER: Thank you, Judge. You know, it's always
hard, these virtual hearings, because if you did it as long a
I did, it seems like you argue better standing up than you do
sitting down. But anyway, so I hope I don't miss anything.

THE COURT: Well, but the advantage for me is, you see,
can -- I can mute it and turn it off.

MR. HARTER: That's exactly right.

THE COURT: And I can stop the video.

MR. HARTER: And I probably -- you’ve probably done that
before. So anyway, Judge --

THE COURT: I would never do that to you.

MR. HARTER: I represent the defendants in this case,

Department of Public Safety and Patrick Goshorn, who was a

S

I
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former trooper, and here's what we’ve got.

This -- this incident occurred on May the 9th of 2020.
This lady, the plaintiff, was pulled over by my client,
Patrick Goshorn. He suspected she might be under the
influence. He did some field sobriety tests and -- and took
her in for a breathalyzer.

And this was at 2 a.m. that morning, and then he took her
in for a breathalyzer. She blew a .01, if I'm not mistaken.
So he then did not order a tox -- toxicology screen or
anything else, and then he just released her at 3:20 a.m. And
she was released to the -- at the Greer Detention Center. I
mean, the jail at Greer. He also gave her a ticket for
failing to change her address.

All right. This incident happened on May the 9th of
2020. Now, this case got filed on May the 9th of 2022, and it
alleges state law claims of multiple causes of action.

One was negligent training and supervision and retention.
A second cause of action is a state court action on the Tort
Claims Act. The third cause of action was false imprisonment.
The fourth was malicious prosecution. The fifth was abuse of
process, sixth cause of action for outrage, and a seventh
cause of action for gross negligence.

Now, those things were -- that case was filed, I mean,
right on the cusp of the two-year statute of limitations for a

Tort Claims Act. I mean, right as close as you can get. It
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was -- again, the incident happened on May the 9th of 2020,
and the case was filed on May the 9th of 2022.

Then, after that, the -- the complaints got served or
there was attempted service on September 6th of 2022. And
based on what we’ve got, there was a process server who went
to —-- to Wilson Boulevard in Blythewood and left a summons and
complaint with Candace -- I believe it's Candace Horton there
in the lobby. There was a service on the Attorney General's
Office on that date, and then there was service on Patrick
Goshorn's wife at his residence -- or I believe it's his
residence -- on September 6th, 2020.

That was on the 120th day from the date of filing, and I
don't know why all these -- this time frame, but in any case,
the case gets filed right on the eve of the stat -- right at
the time of the statute running. And then, as you know, under
Rule 3, a complaint is supposed to be served within 120 days
from the date of filing.

Well, I get the case. And when I get the case, the
General Counsel's Office at Public Safety points out to me,
Rusty, Candace Horton is not an employee or agent of Public
Safety. She's not an employee of the Public Safety -- Public
Safety, nor the Highway Patrol, and there's an -- in the file,
there's an affidavit of Diana Brown which confirms this, that
that -- that Ms. Horton is not an S.C. Department of Public

Safety person.
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So the issue presented in one of the motions and the
issue we have here today is the inadequacy or the failure to
properly serve Public Safety. And, you know, sometimes,
Judge, that don't make any difference because there's, you
know, ways to fix that.

Well, in this case, there -- I submit there's not a way

to fix that. And I will tell you before I filed my pleadings

in this case and -- and set that out as an issue, I -- I
called Nicolas. I -- I have never had a case with Nicolas
before, but I wanted him to know up front kind of what -- what

our position was about S.C. Public Safety.

So I think one -- one of my motions here today is to
dismiss the claim as to Public Safety because there has been
no proper service on Public Safety. The -- the -- the time
for properly filing and serving -- I mean, he filed it in
time, but there was no proper service over Public Safety.

And for that reason based on Rule 3 and based on the fact
there's never been any proper service on Public Safety, I
think, respectfully, Public Safety gets dismissed from the

case, Judge. Now, that's one of my motions, and I will tell

you I -- we actually intended to file this motion and we
raised all this in the answer as well. Okay?
But also my -- my second motion or the second issue

relates to the claims as are there are alleged against Patrick

Goshorn. Under paragraph 6 of the complaint, I believe I'm
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wording it correctly that the -- the paragraph 6 alleges that
Goshorn at all times acted within the scope and course of his
employment and under color of state law.

So there again, the Tort Claims Act -- and I know you
know that stuff very well. Under 15-78-60 and 15-78-70, there
is immunity to an individual officer, in this case to -- to --
to Trooper Goshorn, except to the extent he acts outside the
scope and course of his official duties or his conduct amounts
to actual fraud, actual malice, intent to harm, or a crime of
moral turpitude.

Now, I very much like to be able to take the position
that when somebody alleges that the -- that an officer or a
trooper or anybody has acted within the scope and course of
their official duties, that that slams the door on any claim
against the individual officer. I very much like to argue
that, and I think that is one way that the statute could be
interpreted.

But I believe in all fairness if -- if -- if an -- if an
individual -- if an officer -- if the statute says “or” that
he -- he or she engaged in conduct that amounts to actual
fraud, actual malice, intent to harm, and a crime of moral
turpitude, I guess I’'ve got to concede that could still live
against the individual officer.

Now again, coming back, they served Goshorn on September

the 6th or whatever. They got him served within time. Again,

-10 -
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on the last date, they got him served within time.

So here -- here's where I think we are, Judge. Here's
where I think, you know, my position is, is that any claim --
the only claims that could live are claims against Trooper
Goshorn individually if those claims amount to actual malice,
actual intent to -- actual fraud, actual malice, intent to
harm, and/or a crime of moral turpitude.

And respectfully, as to the cause of action -- the first
cause of action, which was for training, supervision, and
retention, I think that goes out the window. That can't go
against Goshorn.

The second cause of action, a state law claim, can't go
against Goshorn. The false arrest claim can't go against
Goshorn.

Now, the malicious prosecution claim could possibly live
because it involves malice. $So I guess I’'ve got to
acknowledge that claim could possibly live against Goshorn,
and we deal with that another day.

The claim for abuse of process, I think that, outrage,
and gross negligence are out. You know, you could make a
claim that the abuse of process is in, but I really think the
only claim that lives now clearly under the Tort Claims Act
under Section 15-78-70, 15-78-60, is the -- the claim against
Goshorn for malicious prosecution because it involves malice.

And, Judge, that's my position. I don’t know if you have

-11 -
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any questions. I'll be glad to try to answer them, but you
know, I think that's where we are with this.

THE COURT: All right.

MR. HARTER: And I also want to tell you I brought -- you
know, before I went and filed these -- this stuff in my
response, I called Mr. Baughman to give him a heads up this is
what, you know, this was. I Jjust wanted to do that. This is
what I'm -- what I'm raising in this case.

THE COURT: All right.

MR. HARTER: So that's it, Your Honor.

THE COURT: Well, thank you.

Mr. Baughman?

MR. BAUGHMAN: Thank you, Judge. May it please the
Court.

Yes, Mr. Harter did reach out to me and, for what it's
worth, I was awfully appreciative of his call. It gave me an
opportunity to dig into an area that -- that I have yet to
really immerse myself in. And in doing so, I believe I've
discovered a couple of things that -- that would cause me to
disagree with Mr. Harter’s position on -- on a handful of
these -- a handful of the issues raised in his motions.

I guess speaking first to the service on an agency, the
Department of Public Service, I will acknowledge that the
process server did serve a Candace Horton, who we -- we have

learned is employed with the Department of Motor Vehicles.

-12 -








10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

What is frustrating about that is the fact that the South
Carolina Department of Public Service —-- their official
address is listed as 10311 Wilson Boulevard, Blythewood, South
Carolina 29016. That is the address provided on their website
for their street address, their contact information.
Presumably that's the address where service would be made as
it is -- that is their street address. That is their main
address. It does not provide any suites or -- or buildings or
any other differentiating information to tell us that there is
any other business or agency located on that address.

Since -- you know, since the service was attempted there
and I would argue was made there, we've learned that the --
the Blythewood Department of Motor Vehicles lists on their --
list on their website conflicting addresses. One of them, of
course, is the same address, 10311 Wilson Boulevard in
Blythewood, South Carolina. That is listed as the primary
address on the Blythewood website, and the bottom footer of
their website lists Building C. Of course, when we were, you
know, researching the address for the Department of Public
Safety, we were not researching the address for the Department
of Motor Vehicles or else we might have noticed that, oh,
there's a different building at this address.

So when my process server went out, the information
provided was the information provided by the agency itself.

The South Carolina -- the state agency gave the address to

-13-
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their location, which I would argue is misleading, you know,
in its own right, but I'm not saying that because they have
that, that that's the be all, end all.

We did serve the Attorney General's Office at the same

time, and Mr. Harter was retained and -- and they did respond
to this lawsuit in a timely manner. They were made aware of
it.

I understand there are, you know, exceptions when you,
you know, raise these issues in motions prior to -- to the
answer, which Mr. Harter has done, and I'm certainly not going
to hold the dual motion to dismiss Mr. -- the officer against
him because Lord knows I've made similar errors before. So, I
mean, I've got no problem with that, the other motion he had
raised too for the delayed filing.

But going back to the heart of Rule 4, Rule 4(d) (5)
applying to an officer or agent of the state, we -- we served
the agency at the address that we were provided by their own
website, and then we -- we did serve the Attorney General. As
opposed to by registered or certified mail, we felt it would
be more efficient, given our time -- our lack of time
remaining to serve them at their location, and that is what we
intended to do.

The -- the point of Rule 4 is noted in various South
Carolina cases, but it -- it serves two purposes. It confers

personal jurisdiction on the Court, and it shows the defendant

-14 -
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reasonable notice of this action.

You know, it -- it's also been said that exacting
compliance with rules is not required to effect service of
process. Inquiry must be made as to whether the plaintiff has
sufficiently complied with the rules such that the Court has
personal Jjurisdiction over the defendant, which the Court
obviously does with it being a state agency at a location here
in South Carolina, and the defendant has notice of the
proceedings, which notice -- they received notice of these
proceedings. This was noted in the Fassett v. Evans case, but
I know it's noted in other cases as well.

You know, we believe that we provided sufficient notice,
and it might not have been exactly in compliance, so to say,
but the point was dismissing this case against the Department
of Public Safety would be tantamount to dismissing it on a --
on a —-- on a technicality or just -- everything that needed to
be done, everything that Rule 4 -- you know, the whole point
of Rule 4 is to make sure they have notice, proper notice.

All of that was accomplished in this case, and we would -- you

know, obviously, I would suggest that we did provide that

notice.
As to the motion to dismiss the officer and -- I
apologize —-- Officer Goshorn, I agree to an extent that the

first cause of action, the torts claim and the negligent

hiring and supervision, I agree that would -- that would not
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apply to him.

However, I do disagree that false imprisonment would not.

False imprisonment is a —-- is an intentional tort. I believe
that would fall under one of the -- the exceptions, just as
malicious prosecution would. And -- and I believe that the

abuse of process would also, you know, fall under that
category as well.

Your Honor, we would ask that you find that the service
was properly made in this case against the Department of
Public Safety, and -- and I would throw this out there as
well.

In the event that Your Honor does not make that finding,
in the interest of efficiency, rather than -- than dismiss the
case immediately, I would ask for leave to amend the complaint
to include a 1983 cause of action, as the statute of
limitations has not tolled on that claim. Of course, it's a
federal claim. We believe that that would still be a claim
that’s -- you know, that we could bring in this matter and,
again, I just ask for that in the interest of efficiency.

If —— if -- if it's preferable that the -- if you deny
our position that, you know, we would just need to refile it,
so be it. That's what we would do.

And that's all I have right now, Your Honor. Thank you
for your time.

THE COURT: Mr. Harter?

-16 -
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MR. HARTER: All right. Your Honor, very briefly, you
know, I understand what -- I think I understand what Nicolas
is trying to argue, but I mean, Rule 4(d) (5) is what it is.
The way you accomplish service of process is upon an officer
or agency of the state by delivering a copy of the summons and
complaint to such officer or agency, and by sending a copy of
the complaint to -- and sending a copy of the complaint to the
Attorney General, blah, blah, blah. They ain't served an
officer or agency, an officer of the -- the Department of
Public Safety.

And also that has to be read in tandem with Rule 4(d) (3),
which is service on a corporation, and it says upon a
corporation or upon a corporate partnership or other
unincorporated association which is subject to suit under a
common name, by delivering a copy of the summons and complaint
to an officer, a managing or general agent, or to an agent
authorized to or appointed by law to receive service of
process, blah, blah.

That didn't happen here, you know, and I -- that it --
but it is what it is. These are the facts, and, you know, the

-— there's no cure to this because we have this time frame of

all this, you know, happening right on the cusp of -- of
deadlines.
And, you know, if -- if -- if Mr. Baughman wants to file

a motion to amend the complaint, I mean, you know, he --
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that's something he can do. And, you know, Judge, I mean, I
think you probably know what I'm going to do if he does that,
you know, and you might -- I might be out of your hair because
I'm probably going to file a notice of removal, and we're
probably going to go across the street, and -- and to that --

THE COURT: Well, that would -- that would hurt. That
would hurt my feelings.

MR. HARTER: I know that. I know that. We get -- I get
to go across the street and —--

THE COURT: You might have to go to Greenville.

MR. HARTER: That's right. That's true. You know,
that's true. But that -- that's where we'll be. And I -- you
know, I live in that world a good bit, too, as you probably
know. But anyway, that's -- that's pretty much all I got to
say.

THE COURT: All right. Tell me what -- what causes of
action as against the individual are y’all agreeing are to be
dismissed? I thought I heard some agreement in there
somewhere.

MR. HARTER: Nick, I thought --

MR. BAUGHMAN: I believe malicious prosecution for sure.
I believe false imprisonment being an intentional tort would
be a viable claim.

THE COURT: ©No. I said which ones -- which ones y'all

are agreeing should be out.
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MR. BAUGHMAN: So should be out. I'm sorry. The
negligent hiring and supervision as to the officer, he should
-—- I believe he should be out.

THE COURT: All right.

MR. BAUGHMAN: The state Tort Claims Act for the second
one.

THE COURT: Okay.

MR. BAUGHMAN: Your Honor, I believe the outrage argument
would probably be difficult on my end, as would the gross
negligence and recklessness.

THE COURT: All right. So what you contend should remain
is the false imprisonment, malicious prosecution, and abuse of
process?

MR. BAUGHMAN: As to the officer solely, yes, Your Honor.

THE COURT: Right. Yeah.

MR. HARTER: ©Nicolas, you're really serious about abuse
of process? Ulterior motive?

I don't mean to —— I'm -- I'm just kind of ask -- ask --
asking him to renegotiate that, you know.

MR. BAUGHMAN: I am, and that goes more to the, I guess,
evidence we've discovered through FOIA investigations and that
sort of thing.

MR. HARTER: Okay. Okay. That's okay. We’ll save that

THE COURT: All right.
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MR. HARTER: -- to another day.

THE COURT: Anything else? Anything else y'all need to
tell me?

MR. HARTER: I apologize. 1I'm sorry.

THE COURT: That’s okay. Is there anything else y’all
need to tell me?

MR. HARTER: ©Nothing on my end, Your Honor.

MR. BAUGHMAN: I -- the only other thing on my end would
be I -- I know I'm in the very small minority when I say this,
but I don't feel that 4(d) (3) is necessarily applicable to --
is something that you read in tandem with 4(d) (5), simply
because the 4(d) (5) is very specific state officer or agency,
and the South Carolina Department of Public Safety is a -- is

a state agency.

I mean, that is -- I mean, could you argue it's an
unincorporated association? I suppose, but it's -- it's --
it’s noted specifically as a state agency, and I don't -- I
know that there's the Jensen v. Doe case that -- that's cited
in -- I believe it’s the Maybin case, that it should be made
on a —-- on a person authorized, but I disagree with that as

well.

I feel that that is because I don't believe that (d) (3)
applies as it's speaking of non-state agencies, or else I
think that the legislators would have written specifically

state agency. I think that that is -- respectfully to those

=20 -








10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

that came before me, I think that that is a mistake that that

-- that -- that Maybin uses that connection. I think it’s
Maybin uses that connection to -- to require service be made
upon that particular -- on a person authorized.

But the whole point of the Jensen v. Doe case was two
people that were employed with the agency that were no longer
employed there. So while the agency was served, they were --
the people that worked there couldn't be served because they
no longer worked there. At the time of the incident, they did
work there, and then at the time of service, they did not work
there. And I feel like that got -- that crossed a lot of
wires in translation after the fact.

And that's all I have for that, Your Honor.

THE COURT: All right. 1I'll review and issue an order.

MR. HARTER: Thank you, Judge.

THE COURT: Thank you.

MR. BAUGHMAN: Thank you, Judge.

THE COURT: Thank you.

(WHEREUPON, the proceedings ended.)

—-—— END REQUESTED TRANSCRIPT ---
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FEBRUARY 23,

2023

(WHEREUPON, the proceedings began via WebEx.)

THE COURT: Good morning. Can everybody hear me okay?

UNIDENTT

FIED FEMALE: Yes, sir.

THE COURT: All right. Good. We're here on Case Number

2022-Cp-42-01

677, Robertson versus the South Carolina

Department of Public Safety. Mr. Baughman and Mr. Harter?

MR. HARTER: Yes, sir. How do I get in?

MR. BAUGHMAN: Yes, sir.

MR. HARTER: How do I get in? Am I in?

THE COURT: You’re in.

MR. HARTER: Okay.

THE COURT: I mean, I see you and hear you.

MR. HARTER: Okay. Good.

THE COURT: Well, no, I don't see you, but I hear you.

MR. HARTER: I can't hear. I can't see my —-- can you

figure it out

UNIDENTTI

?

FIED FEMALE: No.

MR. HARTER: What do I need?

UNIDENTTI

FIED FEMALE: Can you get up and move?

THE COURT: Have you got your —-- you got your camera

thing closed?
UNIDENTI

move that?

Or start video?

FIED FEMALE: Move this thing down here. Can

MR. HARTER: I don't know. I don’t know if I can move

you
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that.

MR. BAUGHMAN: While we’re getting situated, can you hear
me all right?

THE COURT: I can.

MR. BAUGHMAN: Okay.

UNIDENTIFIED FEMALE: There it is.

MR. HARTER: Sorry, Judge.

THE COURT: That’s all right.

All right. Mr. Baughman, this is your motion.

MR. BAUGHMAN: Yes, Judge. Thank you. May it please the
Court. I'll try to keep this much briefer than my memo on
this, which I should be able to handily do.

I —- we are here today because we would like the Court to
reconsider its grant of defendants’ motion to dismiss this
case, also requesting clarification of an oral motion that we
made at the -- at the hearing before, which was held back -- I
can’t remember what date it was, Your Honor, but I know it’s
in the record.

The first thing I want to address simply is -- is the
order itself. There is what we believe to be a -- the
applicable rule is incorrectly stated on the order.

I'm sorry?

THE COURT: I didn't say anything.

MR. BAUGHMAN: Oh, okay. We -- I believe it’s page 4.

I'm sorry. Not page 4. 1It’s -- yes, page 4 of the order
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states that Rule 4(d) provides that when a state agency is a
defendant, the service is made by delivering the summons and
complaint to the officer or agency, and in keeping with Rule
(d) (3), which provides that the summons and complaint be
served to an officer, managing or general agent, or an agent
authorized by appointment of law to receive service of
process.

Your Honor, 4(d) (3) applies to corporations and
partnerships. 4(d) (5) applies to state agencies and, in fact,
state agencies -- methods of service to state agencies states
that service should be delivered to the agency and certified
mail should be sent to the Attorney General's Office.

This order does not address any issues with the Attorney
General's Office or service in that regard, although for the
record, you know, we did serve the Attorney General's Office
personally, not via certified mail, and there were wvarious
reasons for that. Most importantly, we wanted to ensure it
was done correctly and, of course, the South Carolina
Department of Public Safety still received notice of this
lawsuit and complaint.

The next point I want to address on this is just kind of
building a little more on these last couple of the issues I
brought up. And again addressing the Attorney General's
Office, while service on the Attorney General's office

specifically says certified mail, there's nothing to specify
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the manner in which the South Carolina Department of Public
Safety should be served.

The website provides an alternate means, or you could say
alternate. It provides a means of servicing by saying you may
serve the Office of General Counsel. It doesn’t say you must
serve, but it does state you may serve attention paralegal.
Again, the rule says nothing about serving the agency via
certified mail.

Further, nothing in the Rule 4(d) (5) suggests there's a
proper person or a designated employee that should be named by
the state to accept service on behalf of the agency, and this
is in contrast with the other rules of service, 4(d) (1), (3),
(4), and (6). They all indicate a specific type of person
that may accept service, and I believe in some cases must
accept service, but (5), the one that's applicable to state
agencies, does not specify any specific person. And then --

THE COURT: Excuse me just a minute.

MR. BAUGHMAN: Yes.

THE COURT: Are you —-- are you referring to Rules 45 and
417

MR. BAUGHMAN: No, 4(d) (5) and --

THE COURT: Oh, I'm sorry. I misunderstood. I thought
you said 45 and 41.

MR. BAUGHMAN: Oh, I’'m sorry. ©No, 4(d) (5) and -- and I

was saying 4(d) (1), 4(d) (3), 4(d) (4), and 4(d) (6) all
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indicate, you know, a specific type of person that should be
receiving service on behalf of that entity that is -- that is
to be served, whereas (5) -- Rule 4(d) (5) just -- it basically
says deliver to the agency, and it does not specify any type
of person.

And it's not to say that that's -- that there shouldn't
be some type of structure in place. The point is -- and I
guess you can analogize it to registered agents for private
businesses. You know, the private business registered with
the state would name a registered agent, and that's who we
would know to -- to serve, but the state agencies apparently
do not have to name a specific person.

So we're going in blind when we're trying to serve some
of these places. We -- we may serve an employee who is not,
quote/unquote, authorized to accept service without knowing so
because there's no way for us -- and I say us. I mean the
general public to know unless we're in that world, in that
zone.

And further, I know Rusty is going to be discussing the
affidavits that he had filed, but -- but just to touch on one
of them, the affidavit of Paula Davis Abney, who is, I

understand, a paralegal in the Department of Public Safety's

General Counsel Office. The copy of the summons that’s
attached, which -- which I believe is probably the summons
that was delivered by -- by the process server we hired back
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in September of last year, I think it raises more questions
than it provides answers. While it does indicate in a couple
of stamps that the South Carolina Department of Motor Vehicles
had received this back on September 6th and September 7th in
the DMV General Counsel's Office, it also notes that this was
received on September 6th, 2022, from the lobby mail.

And I understand that -- and this has been one of the --
our major arguments throughout both our motion and -- and even
before this, these -- the South Carolina Department of Motor
Vehicles and the South County Department of Public Safety are
located at the exact same address. They share a lobby.

Again, we're going to that address, you know, and we're
looking online or whatever we can to determine the specific
address for this agency. There's nothing to indicate that it
shares the address with another agency. And, you know, our
process server is there. They’re going in saying we're here
at this address, we need to serve this, and it's being
accepted.

And with lobby mail, we don't know if the lobby is
supposed to split this up between the different agencies.
However you want to look at it, you know, we took it to that
address, and it was -- it was served there, but we can -- we
can address more if you have any questions about that later.

But I think the last thing I want to say on this

particular point is, you know, with the other subparts of Rule
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4 (d) where they specify these -- these types of persons that
are allowed to take service, why did the legislature not ever
specifically note a person in 4(d) (5) to -- to be able to
accept service? And I don't know the answer to that, but the
fact of the matter is they did not. They simply indicated it
should be delivered.

Another point I want to make on this is this particular
Rule 4 (d) (5) when controlling service on a state agency has
never been addressed by a South Carolina appellate court. As
far as proper service, zero case law on it.

And to the extent that you may have heard there’s an old
case, Maybin, that back in the 80s, there was a federal case.
It —- it cites another case, Jensen, but -- but it doesn't
even say what Jensen says it says. It says, basically, it's
determining service on a state agency based on the arguments
that are being made by the defendant in this case, but the
Jensen case does not say that there's a specific person or it
doesn't address the proper rule itself.

But going -- but going back to delivery at this address,
the -- we have no doubt that this summons and complaint was
delivered at that particular address, and this leads into an
argument that's been made on sufficient compliance. They --
if you were to assume that the service was wvalid, you know,
that their answer was timely, and they're saying it wasn’t

valid, but their answer was still timely. They received
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notice. They -- they responded.

Counsel for the defendant actually reached out to me
beforehand to inform me of the -- the motions that were going
to be made. So I was -- I was not surprised at that time, but
even that there is case law that addresses sufficient
compliance and -- and serving entities, and basically it -- it

talks about that we're not trying to play a game of gotcha.

We're not -- we're trying to ensure that -- that justice
is -- is done in these cases and, you know, we don’t have to
have exacting compliance. That's Roche v. Young Brothers.

The Court should inquire as to whether or not the plaintiffs
sufficiently complied with the rules such that the Court had
personal jurisdiction of the defendant and the defendant has
notice of the proceedings.

We sufficiently complied, I would argue, delivered to the
address provided. Defendant received notice of proceedings,
and in a lot of ways that -- we believe that that was done
more so via the Attorney General's Office.

And just a couple of points on that that I think are
hugely important that I addressed in this memo is service on
the Attorney General's Office is arguably more important than
service on the entity itself because the agency itself can --
can receive the service, but they still have to go to the
Attorney General's Office to receive approval for hiring of

counsel to defend these cases.
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That's found in State Code 1-7-160 and 1-7-170. So
before the agency can even hire counsel, they have to go
through the Attorney General's Office and make sure the
Attorney General's Office is aware, and the Attorney General's
Office was absolutely served in this case. I don't think
there's any dispute as to whether or not they were -- that
service was made.

You can argue over whether or not -- because it wasn't
strictly in compliance with the Rule 4(d), that it should be
made by certified mail, that's an argument, I suppose, but I
just don't see how justice is advanced when you are personally
serving an entity and they are receiving service, you know,
without a doubt.

It's —- and the reason we did that again, we were close
to running out of time, but also, we -- we've had experiences
with the U.S. Postal Service, especially since Covid, whereas
we have tried to serve entities and individuals via certified
mail, and a lot of times an employee of the Postal Service
would write Covid-19 or C-19 on the green card and -- and
expect that to be considered good service, and I can provide a
couple of examples of that.

And I know that's not, you know, any kind of, you know,
precedential law or anything in regards to whether or not it's
good or not, but it's -- we felt that personal service would

be a more safe and secure way and understand that we often
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would have an extra five days when we're serving mail via
certified mail and we probably would have been fine to do so,
but we just didn't want to take that chance.

Again, most of the courts, like the Roche court, have --
have based their findings on whether or not there was
sufficient compliance or whether there was actual notice and,
I mean, that was -- this was a good faith effort. There was
-- we don’t believe there was any prejudice to the defendant
because they did receive it timely.

Further, we -- even if the Court were to find that that
wasn't good service, we believe that their appearance would
mean they voluntarily waived certain defenses. Now, we know
that they had filed a motion contemporaneously with the
answer, actually slightly before, which I think was, you know,
in accordance with the rules, but defense counsel also sought
discovery and even asked when it was coming. And this -- you
know, they were taking more steps beyond simply trying to get
the case dismissed. They were consenting to the jurisdiction
in our -- in our opinion.

And further, just -- again, even if -- even if both of
those aren’t considered by the Court, it would be good service

or waiving defenses or having voluntarily appeared, you know,

we believe that the Court should toll this -- toll the statute
of limitations, given the -- I guess, the excessive way we'’ve
had to -- to get to this point where we've had this hearing to
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have our -- have the decision reconsidered.

There's a case that's addressed in our memo. The Hoover
case dealt with the incorrect address for a registered agent,
but it wasn't necessarily the plaintiff's fault that the
registered agent put down the wrong address. And there's no
indication in our case to draw an analogy that -- that this --
this state agency would share an address with another state
agency. Nothing on the website indicated as much.

The only way we would have known is if we would have
looked up the South Carolina Department of Motor Vehicles’
website at the same time, but we had no reason to do so
because we weren't suing the Department of Motor Vehicles. We
had no idea that they were even in the same location.

Now, if you do look at their website, it indicates -- it
specifies there’s a building. I believe it's Building D. I
could be mistaken on that, but it at least designates a
section of that address belonging to them, whereas the
Department of Public Safety does not.

And again, I believe that defense counsel is going to
touch on this other affidavit that was submitted by Marcus
Gore, who is general counsel of the Department of Public
Safety. And what they've done is they have compiled various
affidavits of services from various cases around the state
where certain people within the Department had -- were

authorized and designated to accept service on behalf of the
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agency. And since the same three people from -- from what
we've gathered from this, just to show that that's -- that's
how it's often done.

FEarlier this morning -- and I had informed defense
counsel I'd be sending this. I was hoping to last night, but
prior arrangements had gotten in the way. But early this
morning I forwarded three different packets and I filed them
on the e-filing system, although I don't think they've been
processed yet, but I also sent them to the Court.

There are —-- we just picked three coming from Orangeburg,
one from Richland, from counties that were represented in this
affidavit, and the -- the final title, Shuler, for example,
the Department of Public Safety was served by certified mail.
It wasn't addressed, you know, a hundred percent the way it
says to on the website, and it was -- service was accepted by
a name that we can’t even read, but it does not appear to be
any of the names provided in the affidavit by Marcus Gore.

In the -- the case that I've got titled Goodman, it
appears that only the Attorney General's Office was served via
certified mail, yet the service was not disputed in that case.
There's -- there's no motion to dismiss. The answer doesn't
even address service, but again, only the Attorney General's
Office was served, which I think supports what we were stating
earlier, that it's arguably more important since they're the

ones that have to authorize counsel for the agency anyway.
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And finally, the -- the case with Akeem Stokes v.
Orangeburg Department of Public Safety, etc., I think is most
important here because the trooper at Troop 7 in Orangeburg
County was the person served, not -- not a person authorized
by the General Counsel's Office of the Department of Public
Safety, but a trooper in Orangeburg who worked for the Highway
Patrol, and service wasn't contested in that case, either.

And so I think that just goes to show that, you know -- that,
you know, delivery of the summons and complaint was sufficient
in those cases, you know, Jjust as we believe it was sufficient
in our case.

And just to quickly address the last couple of points in
our memo, as far as the dismissal of Trooper Goshorn, we
believe that the issues as to whether or not he has -- you
know, if he has immunity or what -- or not would -- would be a
jury question. There's -- we haven't conducted any discovery
yet.

We -- we -- we believe that we have alleged properly what
we needed to allege as far as what he did and whether or not
it could be deemed as actual malice or something else that
would qualify to remove any type of immunity, and we believe
that, you know, those are issues that a jury should determine.
You know, if a jury determined there was no actual malice or
something else, then, you know, obviously we would abide by

that, but we believe it should at least be something that we
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could discuss.

And finally, at the hearing we had, we had asked that the
Court grant us leave to amend the summons and complaint. We
still firmly believe that all the facts as alleged in this
case and then the -- the method of service was proper, and we
-- we stand behind that a hundred percent, but, you know, we
-—- we did not get a ruling on that particular aspect of the
previous hearing.

THE COURT: Which -- what is that? A ruling?

MR. BAUGHMAN: We -- we did not get -- we had asked the
Court to grant us leave to amend our complaint to add a cause
of action for a 1983 cause of action if the -- if the Court
found that service was not proper in the previous hearing, and
that was —-- that was not ruled on in either the Form 4 or the
order that was submitted by the defendants’ counsel a couple
months ago.

THE COURT: Well, why would I rule on a motion to amend
if T dismiss the cause of action?

MR. BAUGHMAN: Well, Your Honor, it's -- obviously, it's
up to you if you were going to rule on that, but any oral
motion --

THE COURT: ©No, no. You -- you misunderstand my
question.

MR. BAUGHMAN: Okay.

THE COURT: The question is why would I rule on that if
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I'm dismissing the complaint over service?

MR. BAUGHMAN: Well, we --

THE COURT: ©Not upon -- not -- not failure to state facts
sufficient to constitute a cause of action. I dismissed the
complaint for lack of service. So why would I rule on a
motion to amend the complaint? How would that -- how would
that fix the service issue?

MR. BAUGHMAN: That's a fair question, one that I cannot
think of an answer off the top of my head.

THE COURT: Well, I can't either.

MR. BAUGHMAN: Fair enough. And that -- all that is the
basis for our motion here today and, you know, we just hope
that the Court would reconsider its order finding there was no
service and reverse that and allow this case to move forward.

THE COURT: All right. Mr. Harter?

MR. HARTER: Thank you, Judge.

Nicolas.

Judge, let me give a little teeny bit of background. I
know, you know, you know what this case is about.

Just briefly, this plaintiff was pulled over on May the
9th at 2:00 a.m. The trooper, Goshorn, pulled her over for
her driving. She was apparently driving 48 in a 35. Pulled
her over. He did a field sobriety test, and then she was
taken to the Greer Police Department for a breathalyzer. She

blew a 0.01 on the breathalyzer. Trooper Goshorn released
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her. That they kind of un-arrested her at 3:20. So she was
actually detained for about an hour and 20 minutes, and that's
what this case is about.

Now, the case -- the incident happened on May the 9th of
2020. This complaint was filed on May the 9th of 2022. It's
as close as you can get to the statute of limitations, and
that -- that will come into play, I think, later in the case
in the argument.

And -- and in the -- and in the complaint, they allege
Trooper Goshorn is acting within the scope and course of his
employment, and they lay out seven different causes of action.
And when we -- we filed our motion to dismiss Trooper Goshorn
and our motion to dismiss for lack of service on DPS, and it's
our position then and now that there was no timely service on
DPS and no proper service on DPS.

Now -- now, when we argued -- and a -- and a little bit
of history too, Judge. The incident happened on May the 9th
of 2022 -- of 2020, I'm sorry. The case was filed on the last
day of the statute of limitations on May 9 of 2020 [sic], and
then no effort was made at all to serve this complaint until
September 6th of 2022. And if I might count right, that is
119 days from the date of filing.

Now, I don't know why, you know, this -- there was no
attempt to serve this within the 120-day rule, as is laid out

by the court in Rule -- in Rule 3, but apparently, there was a
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strategy to file it on the last minute and to serve it or
attempt to serve it at the last minute.

And what happened here -- and this is the unfortunate
thing, is because of that strateqgy, we couldn’t fix this. You
know, I couldn't call them up and say, Nick, you know, we’ve
got a service issue here. I couldn't fix it. Okay? And --
and there was no proper service against -- with respect to
DPS, and this is why.

And as part of their -- what they -- what they did is
this process server named Spratley, according to the
affidavit, went to serve this complaint on September 6th of
2022. He apparently went to the Attorney General's Office and
dropped off the complaint. He apparently went to the
Blythewood address of Public Safety and Motor Vehicle, and he
dropped off the complaint there.

But he dropped off the complaint, and this is -- he notes
-—- if you will look at their motion to reconsider, Exhibit
Number 49, it says that Spratley left the summons and
complaint on September 6th at Blythewood to Candace Horton of
Branch Services. It doesn't provide any details as to who she
is, what she is, what her position is. Nothing, nothing,
nothing. And as the affidavit that we submitted at the time
of this motion hearing initially pointed out, that Candace
Horton was not an employee of DPS. She was an employee of the

Department of Motor Vehicles, which is a separate agency, as
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you know.

So there was -- and at the time of this motion hearing
back when we did it, Judge, the plaintiff didn't submit
anything. What you had in front of you was this affidavit,
the pleadings, the arguments, and our affidavit that Mrs.
Horton was not a proper defendant -- a proper person to
receive service.

But also -- and really what happened here, Judge, I
believe, is that there's a mistake. A process server made a
mistake. And I'm sorry, but he made the mistake on the very
last day and too late for anything to be -- to be fixed, and
the plaintiff is kind of stuck with that.

Also, as part of the submission that the plaintiff has

made in their motion to reconsider, there's also another

affidavit of Spratley. It is dated also on -- that -- that
says also on September 6th, he served -- he served -- and this
is Exhibit Number 52. He says he served by personal delivery.

By personal delivery, he served Candace Horton at Blythewood
and at Assembly Street. This affidavit is worded so that he
served her at both places, I mean. Anyway, I think we know
that probably didn't or couldn't happen.

But in any case, there's -- there was nothing. There was
no service at all that was done within the time frame that's
allowed to bring this case and start this case against a

government entity, and -- and -- and -- and so there's --
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there's -- there's no service, no sufficient service with
respect to the Department of Public Safety or the Highway
Patrol and that there was no timely service.

And I know there's -- there's some case law out there
with dicta about stuff, but, Judge, service at this point in
time, when you are on the brink of the statute of limitations
running, I mean, service is either good or it's bad. 1It's
like being pregnant. You either are or you ain't. And -- and
based on the record in front of you and everything we've seen,
this was not good service on behalf of Public Safety, and it
was not timely filed.

Now, there's a -- very much a 42-page, you know,
editorial that -- that -- that Nicolas has put together to
discuss service and discuss this subject, but you know, I
don't believe there's any case in that submission that says,
well, if you don't make good service, it's still okay, we can
fix it. You can collect -- correct scrivener's errors or
maybe mistakes about an address, but I don't think there's any
case law that says you can correct service on the wrong
person.

The fact is that I'm sorry, but this was fatal, and it
was fatal at the last -- the last -- the last second. General
counsel for DPS couldn't do anything about it. I couldn't do
anything about it. I mean, we got it on the -- after the last

day and -- and -- and there are -- there are service rules
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that -- that we've got the rule provides and under the South
Carolina Rules of civil Procedure. The service rules fall
under Rule 4, process, and Rule 4(d) as in dog (3), Rule 4(d)
as in dog (4), Rule 4(d) as in dog (5) all -- all apply here
and are tangled together, but -- but all of those rules
require that somebody from the agency or the department get
the pleadings, be served, and that didn't happen here.

And -- and I sent you something, Judge, late, late, late.
I think it actually went out this morning. I sent it to Nick
on Friday. He's referred to it and -- and -- and I put it out
there so that we would know and could trace exactly what
happened here.

But the filed summons and complaint that got processed
shows that it was delivered to the lobby mail on September
6th, 2022. It shows that it went to Department of Motor
Vehicles on September 6th, 2022, and then it went to the
General Counsel's office of the Department of Motor Vehicles
on September 7th of 2022. And then, finally, it got to the
Department -- I'm sorry —-- to the Office of General Counsel of
DPS on September 12th, 2022, and that is an affidavit from
Paula Abney -- Paula Davis that we sent.

This thing never got to the Department of Public Safety
on time. The rule requires that it be served properly. The
rule also requires that there be -- that -- that there be

service within 120 days from the date of filing. For whatever

-23-








10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

reason, they waited until the last -- last second to try --
even try to serve anything like this.

And you know, Judge, doing this work, you pick your
battles. You know, I get a complaint in and -- and this is my
--— I mean, if it ain't good service but there's plenty of time
left on the statute, what am I -- what have I gained by -- by
-- by raising that and fighting that battle if I know it's
something that can be fixed?

But in this case, this is critical to our defense. I am
-— I'm committing malpractice if I don't call this out. This

is not like one where I can call Marc and say, Marc, there’s

no service; right? But, you know, I'm going to go ahead and,
you know, file an answer and not raise it. We can fix it
because they -- if I just raise it, they'll -- they'll go fix
it.

They can't do that here. They didn't do that here. They

didn't give them an -- themselves an opportunity to do that or
me an opportunity to do that. And so -- so, frankly, it was
just never served on time and -- and it -- and it was -- it

was never served on the right person.

And Nick's right, I did. Judge, I called him. I said,
look, this is what I’ve got to do. This is what's coming
across the bow and -- but if it was some way to fix it, we
would have tried to do that, but unfortunately, these facts

and this record sticks us with -- with -- with this.
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And then, you know, also revealing is this. Now, again,
this case was filed in May of 20 -- May of 20 -- 2022. All
right. On May 22nd of 2023 -- May 2nd of 2023, they did --
they -- they served us again. And on this -- this -- and this
is part of of their record, their motion to reconsider, and

this is Exhibit 145, Judge. This is Exhibit 145, and Exhibit

145 is -- it is an affidavit that -- that -- that’s signed by
Ellen Crowley, if I'm not -- Ellen Crowley.

And Ellen Crowley's affidavit -- they did it right here,
but they did it right too late. On May -- this affidavit,

which is Exhibit 145, recites that Ellen Crowley went to DPS
or went to the Blythewood address on May 22nd at 12:49, and it
-- and it -- and she checks the box. She checks corporate or
government service. She checks the box, leaving a copy of
this process with Paula Davis, title paralegal with S.C.
Department of Public Safety, a person authorized to accept
service, and informed that person of its contents.

That affidavit goes down description of the person to
whom this process was left is as follows. Age, 50. Gender,
female. Race, black. Height, five five. Weight, 160. Hair,
S&P. Glasses, no. And it's signed by Ellen Crowley. This --
this was -- this is the -- this proves that you can do it, and
this is the way to do it.

But until then, there was no proper service and there was

no attempt again to serve it. I Jjust think, Judge, that's
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revealing as to how process is supposed to be served, should
have been served, but unfortunately, it was served too late.

In the affidavit I put together for Marc Gore to sign, I
mean, DPS gets -- they get sued a lot, Judge, as you probably
know. You -- I think you’ve done some cases with that, but
DPS gets sued a lot and, I mean, they -- there's a -- when
they do, you know, their -- lawyers serve the complaints on
them and -- and we provided you with affidavits of -- of -- of
other cases where people were able to serve DPS, and we don't
have these issues.

Now, Nick did send us this morning some -- and he
referred to some -- some service affidavits that he has picked
up or identified in some other cases. I would note for you
for your information, Judge, these were -- these were times
that -- that -- that DPS was served by mail. You know, they
used certified mail to serve them.

I don't know whether they can even use certified mail,
but those were cases where certified mail was used, and those

lawyers in those cases decided, well, they'll assert that

defense or not, I don't know. You know, but -- but all I'm
saying is that this -- this is instructive as to other ways
that service can be. That was not done in this case.

And again, Judge, I’ve done this for a while, and I don't
pick these battles unless I feel like I have to, you know, but

-— but the circumstances put us where these issues were -- the
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die was cast before the complaint ever got to anybody at DPS
or Public Safety. I mean, it's Public Safety. The die was
cast before this complaint ever got to Public Safety or to me.

We're stuck with the record we have here, and -- and I
submit that your order was correct. I mean, again, I know,
you know, there -- there's a standard that controls motions to
reconsider. I don't think you just get to go back and say,
hey, give me a rerun because I don't like what happened.

I mean, there are parameters with that. I don't think
you've overlooked anything. I don't think you've missed --
ignored any arguments that anybody's made. I don't think
there's any basis upon which there's any need for you to
reconsider or change your ruling on this. I mean, it's now --
if anything, it should be or I hope more abundantly clear that
there was a failure of service of process on DPS, and it was
not done timely.

Now, I do need to touch on this. Nick has suggested that
there would be some grounds for a ruling that because I sent
him some discovery that that would be a waiver of any argument
that -- that we have as to personal jurisdiction. I don't
believe that is even close to being a valid argument, Judge.

He is referring to a case that was decided by Judge Hearn
sometime back, and that is the Maybank v. BB&T case. And in
that case, the -- the issue involved some business kind of

claim, and the bank asserted personal jurisdiction but then
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participated in litigation for two and a half years, and then
one month before trial said, oh, we don't have personal
jurisdiction here. And Judge Hearn said, no, our discretion
is that you -- you have waived that. So I -- respectfully, I
think that argument as -- as applies to the facts here is --
is -- is -- 1is beyond even a stretch.

And also, Judge, as to the -- the issues with -- with
Patrick Goshorn, you know, I think when we argued this motion,
I said, you know, there could be some -- there could be some
arguments out there about the personal liabilities as relate
to Goshorn. They didn't make them. I don't recall that Mr.
Baughman made arguments that would implicate Goshorn as a --
as a personal defendant in this case and -- and allow these
claims to move against him.

The complaint refers -- says in paragraph 6 that -- that

-- that Goshorn acted within the scope and course of his

employment. We -- he -- he acted within the scope and course
of his official duties, and as -- as you know, the Tort Claims
Act says you can -- an individual can be liable if -- if they

act outside the scope and course of their official duties or
if they engage in conduct that amounts to actual malice,
intent to harm, and/or a crime of moral turpitude.

And -- and, respectfully, in this case I don't believe
that there's any allegation or valid argument that Trooper

Goshorn acted with actual malice or intent to harm. And —-
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and what’s -- what I think is significant here, Judge, is that
intent to harm is different from intent to act. Intent to
harm is different from intent to act.

I might be the little boy playing with matches and
fireworks and I intend to set off a firework, but I catch my
neighbor's house on fire. I intended to play with fireworks,
but I certainly didn't intend for the house to be caught on
fire. There's a difference, and I think the statute addresses
that between intent to harm and an intentional act.

Respectfully, Judge, I believe that, you know, your order
is correct in its findings. I do -- I do -- and I do believe
that there's been, unfortunately, a lack of proper service and
a lack of timely service and -- as to DPS, and so I
respectfully ask that you deny the plaintiff's motion. I'll
be glad to answer any questions you might have.

THE COURT: Mr. Baughman?

MR. BAUGHMAN: Thank you, Your Honor. Obviously, we
stand behind our memo, but just to address a couple of -- of
points.

Mr. Harter indicated there's no cases to say that, you
know, our position is proper. He's correct. There's no cases
whatsoever regarding 4(d) (4), (d) (5), none whatsoever.

There's a lot of cases that -- a lot of cases more recently
than -- than before that are in favor of -- of expanding and

broadening some of these rules, as opposed to strict
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limitations of -- of these service rules to assure that
justice is met.

But I would also say that there is no cases to indicate
that what he said that Rule 4(d) (1), (3), (4), (5) work
together. There is -- I've seen no case law, no statutory law
that really -- if that were the case, then why didn’t the
legislators simply say all these rules should be read together
specifically?

They gave each subsection different rules for -- for
different reasons depending on the entity that was to be
served, and that's why we -- we stand absolutely firm that
4(d) (3) has no applicability whatsoever in this case. Simply,
4(d) (5) is the controlling rule in this matter.

As far as just to touch again on the lobby mail stamp on
this exhibit where -- from the affidavit of Paula Davis Abney
that was submitted last week, again, I would reiterate that
that's —-- that's raised more questions than answers because it
doesn't say DMV lobby mail, it doesn't say DPS lobby mail. It
simply says lobby mail.

And was there a failure by the process server to serve
the right entity? Maybe, maybe not if service is made in the
lobby. Perhaps the lobby gave the summons and complaint to --
or directed them to the wrong person. I don't know. I don't
know.

I know that on these affidavits that, yes, Ms. Candace
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Horton from the DMV is the person that signed for it, but if
-—- 1f the Court would -- in reviewing my memo will note that
we include a couple of exhibits regarding this more recent
attempt at service just to -- just to ensure that service was
done, first and foremost, to address the getting it correct
this time and making sure it's with Paula Davis.

When -- when we sent a process server back out there, we
specifically informed them that this is a -- this address has
two different state agencies, and they need to ensure because
it's not as -- as —-- 1it's not very clear cut that there are
two separate agencies. They need to ensure that they are only
talking to someone from the Department of Public Safety.

And one of the exhibits that we had included, which was
Exhibit 19, I believe, which is found on page 142 of our
exhibits, was the email --

THE COURT: Can I -- can I ask a question?

MR. BAUGHMAN: Yes.

THE COURT: Are there -- are there really 145 exhibits
attached to that motion?

MR. BAUGHMAN: Well, I believe he was referring to the
page numbers, and I should have been more clear on the page
numbers of my exhibits. They're broken up. There's 145 pages
of 20 exhibits, but I should have put -- in the bottom right
corner it says plaintiff's motion to reconsider, Exhibit 143

is where I'm at right now. I should have put page 143 to be
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more specific, and I apologize. I should have made that more
clear when I was --

THE COURT: All right. That’s all right.

MR. BAUGHMAN: -- putting this together.

But on that particular exhibit, you know, it's an email
from SWS Process indicating the desk attendant, Grayson, said
he could accept on the DPS file. We don’t know who Grayson
is. Grayson -- Grayson is certainly not one of the people
listed in Marcus Gore’s affidavit, and we just -- we don't
know. It makes it more convoluted and more confusing as far
as serving that particular agency, but I was very specific in
ensuring that they waited for somebody from the Department of
Public Safety to come down.

Again, we stand firmly on our memo, and I'm happy to
answer any other questions you may have.

THE COURT: All right. I will review the memo, and then
I'll issue an order. Okay?

MR. HARTER: All right.

MR. BAUGHMAN: Thank you, Judge.

THE COURT: Thank you all.

MR. HARTER: Thank you, Judge.

(WHEREUPON, the proceedings ended.)

—-—— END REQUESTED TRANSCRIPT ---
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FEBRUARY 23,

2023

(WHEREUPON, the proceedings began via WebEx.)

THE COURT: Good morning. Can everybody hear me okay?

UNIDENTT

FIED FEMALE: Yes, sir.

THE COURT: All right. Good. We're here on Case Number

2022-Cp-42-01

677, Robertson versus the South Carolina

Department of Public Safety. Mr. Baughman and Mr. Harter?

MR. HARTER: Yes, sir. How do I get in?

MR. BAUGHMAN: Yes, sir.

MR. HARTER: How do I get in? Am I in?

THE COURT: You’re in.

MR. HARTER: Okay.

THE COURT: I mean, I see you and hear you.

MR. HARTER: Okay. Good.

THE COURT: Well, no, I don't see you, but I hear you.

MR. HARTER: I can't hear. I can't see my —-- can you

figure it out

UNIDENTTI

?

FIED FEMALE: No.

MR. HARTER: What do I need?

UNIDENTTI

FIED FEMALE: Can you get up and move?

THE COURT: Have you got your —-- you got your camera

thing closed?
UNIDENTI

move that?

Or start video?

FIED FEMALE: Move this thing down here. Can

MR. HARTER: I don't know. I don’t know if I can move

you
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that.

MR. BAUGHMAN: While we’re getting situated, can you hear
me all right?

THE COURT: I can.

MR. BAUGHMAN: Okay.

UNIDENTIFIED FEMALE: There it is.

MR. HARTER: Sorry, Judge.

THE COURT: That’s all right.

All right. Mr. Baughman, this is your motion.

MR. BAUGHMAN: Yes, Judge. Thank you. May it please the
Court. I'll try to keep this much briefer than my memo on
this, which I should be able to handily do.

I —- we are here today because we would like the Court to
reconsider its grant of defendants’ motion to dismiss this
case, also requesting clarification of an oral motion that we
made at the -- at the hearing before, which was held back -- I
can’t remember what date it was, Your Honor, but I know it’s
in the record.

The first thing I want to address simply is -- is the
order itself. There is what we believe to be a -- the
applicable rule is incorrectly stated on the order.

I'm sorry?

THE COURT: I didn't say anything.

MR. BAUGHMAN: Oh, okay. We -- I believe it’s page 4.

I'm sorry. Not page 4. 1It’s -- yes, page 4 of the order

-5-
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states that Rule 4(d) provides that when a state agency is a
defendant, the service is made by delivering the summons and
complaint to the officer or agency, and in keeping with Rule
(d) (3), which provides that the summons and complaint be
served to an officer, managing or general agent, or an agent
authorized by appointment of law to receive service of
process.

Your Honor, 4(d) (3) applies to corporations and
partnerships. 4(d) (5) applies to state agencies and, in fact,
state agencies -- methods of service to state agencies states
that service should be delivered to the agency and certified
mail should be sent to the Attorney General's Office.

This order does not address any issues with the Attorney
General's Office or service in that regard, although for the
record, you know, we did serve the Attorney General's Office
personally, not via certified mail, and there were wvarious
reasons for that. Most importantly, we wanted to ensure it
was done correctly and, of course, the South Carolina
Department of Public Safety still received notice of this
lawsuit and complaint.

The next point I want to address on this is just kind of
building a little more on these last couple of the issues I
brought up. And again addressing the Attorney General's
Office, while service on the Attorney General's office

specifically says certified mail, there's nothing to specify
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the manner in which the South Carolina Department of Public
Safety should be served.

The website provides an alternate means, or you could say
alternate. It provides a means of servicing by saying you may
serve the Office of General Counsel. It doesn’t say you must
serve, but it does state you may serve attention paralegal.
Again, the rule says nothing about serving the agency via
certified mail.

Further, nothing in the Rule 4(d) (5) suggests there's a
proper person or a designated employee that should be named by
the state to accept service on behalf of the agency, and this
is in contrast with the other rules of service, 4(d) (1), (3),
(4), and (6). They all indicate a specific type of person
that may accept service, and I believe in some cases must
accept service, but (5), the one that's applicable to state
agencies, does not specify any specific person. And then --

THE COURT: Excuse me just a minute.

MR. BAUGHMAN: Yes.

THE COURT: Are you —-- are you referring to Rules 45 and
417

MR. BAUGHMAN: No, 4(d) (5) and --

THE COURT: Oh, I'm sorry. I misunderstood. I thought
you said 45 and 41.

MR. BAUGHMAN: Oh, I’'m sorry. ©No, 4(d) (5) and -- and I

was saying 4(d) (1), 4(d) (3), 4(d) (4), and 4(d) (6) all
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indicate, you know, a specific type of person that should be
receiving service on behalf of that entity that is -- that is
to be served, whereas (5) -- Rule 4(d) (5) just -- it basically
says deliver to the agency, and it does not specify any type
of person.

And it's not to say that that's -- that there shouldn't
be some type of structure in place. The point is -- and I
guess you can analogize it to registered agents for private
businesses. You know, the private business registered with
the state would name a registered agent, and that's who we
would know to -- to serve, but the state agencies apparently
do not have to name a specific person.

So we're going in blind when we're trying to serve some
of these places. We -- we may serve an employee who is not,
quote/unquote, authorized to accept service without knowing so
because there's no way for us -- and I say us. I mean the
general public to know unless we're in that world, in that
zone.

And further, I know Rusty is going to be discussing the
affidavits that he had filed, but -- but just to touch on one
of them, the affidavit of Paula Davis Abney, who is, I

understand, a paralegal in the Department of Public Safety's

General Counsel Office. The copy of the summons that’s
attached, which -- which I believe is probably the summons
that was delivered by -- by the process server we hired back
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in September of last year, I think it raises more questions
than it provides answers. While it does indicate in a couple
of stamps that the South Carolina Department of Motor Vehicles
had received this back on September 6th and September 7th in
the DMV General Counsel's Office, it also notes that this was
received on September 6th, 2022, from the lobby mail.

And I understand that -- and this has been one of the --
our major arguments throughout both our motion and -- and even
before this, these -- the South Carolina Department of Motor
Vehicles and the South County Department of Public Safety are
located at the exact same address. They share a lobby.

Again, we're going to that address, you know, and we're
looking online or whatever we can to determine the specific
address for this agency. There's nothing to indicate that it
shares the address with another agency. And, you know, our
process server is there. They’re going in saying we're here
at this address, we need to serve this, and it's being
accepted.

And with lobby mail, we don't know if the lobby is
supposed to split this up between the different agencies.
However you want to look at it, you know, we took it to that
address, and it was -- it was served there, but we can -- we
can address more if you have any questions about that later.

But I think the last thing I want to say on this

particular point is, you know, with the other subparts of Rule
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4 (d) where they specify these -- these types of persons that
are allowed to take service, why did the legislature not ever
specifically note a person in 4(d) (5) to -- to be able to
accept service? And I don't know the answer to that, but the
fact of the matter is they did not. They simply indicated it
should be delivered.

Another point I want to make on this is this particular
Rule 4 (d) (5) when controlling service on a state agency has
never been addressed by a South Carolina appellate court. As
far as proper service, zero case law on it.

And to the extent that you may have heard there’s an old
case, Maybin, that back in the 80s, there was a federal case.
It —- it cites another case, Jensen, but -- but it doesn't
even say what Jensen says it says. It says, basically, it's
determining service on a state agency based on the arguments
that are being made by the defendant in this case, but the
Jensen case does not say that there's a specific person or it
doesn't address the proper rule itself.

But going -- but going back to delivery at this address,
the -- we have no doubt that this summons and complaint was
delivered at that particular address, and this leads into an
argument that's been made on sufficient compliance. They --
if you were to assume that the service was wvalid, you know,
that their answer was timely, and they're saying it wasn’t

valid, but their answer was still timely. They received
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notice. They -- they responded.

Counsel for the defendant actually reached out to me
beforehand to inform me of the -- the motions that were going
to be made. So I was -- I was not surprised at that time, but
even that there is case law that addresses sufficient
compliance and -- and serving entities, and basically it -- it

talks about that we're not trying to play a game of gotcha.

We're not -- we're trying to ensure that -- that justice
is -- is done in these cases and, you know, we don’t have to
have exacting compliance. That's Roche v. Young Brothers.

The Court should inquire as to whether or not the plaintiffs
sufficiently complied with the rules such that the Court had
personal jurisdiction of the defendant and the defendant has
notice of the proceedings.

We sufficiently complied, I would argue, delivered to the
address provided. Defendant received notice of proceedings,
and in a lot of ways that -- we believe that that was done
more so via the Attorney General's Office.

And just a couple of points on that that I think are
hugely important that I addressed in this memo is service on
the Attorney General's Office is arguably more important than
service on the entity itself because the agency itself can --
can receive the service, but they still have to go to the
Attorney General's Office to receive approval for hiring of

counsel to defend these cases.
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That's found in State Code 1-7-160 and 1-7-170. So
before the agency can even hire counsel, they have to go
through the Attorney General's Office and make sure the
Attorney General's Office is aware, and the Attorney General's
Office was absolutely served in this case. I don't think
there's any dispute as to whether or not they were -- that
service was made.

You can argue over whether or not -- because it wasn't
strictly in compliance with the Rule 4(d), that it should be
made by certified mail, that's an argument, I suppose, but I
just don't see how justice is advanced when you are personally
serving an entity and they are receiving service, you know,
without a doubt.

It's —- and the reason we did that again, we were close
to running out of time, but also, we -- we've had experiences
with the U.S. Postal Service, especially since Covid, whereas
we have tried to serve entities and individuals via certified
mail, and a lot of times an employee of the Postal Service
would write Covid-19 or C-19 on the green card and -- and
expect that to be considered good service, and I can provide a
couple of examples of that.

And I know that's not, you know, any kind of, you know,
precedential law or anything in regards to whether or not it's
good or not, but it's -- we felt that personal service would

be a more safe and secure way and understand that we often
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would have an extra five days when we're serving mail via
certified mail and we probably would have been fine to do so,
but we just didn't want to take that chance.

Again, most of the courts, like the Roche court, have --
have based their findings on whether or not there was
sufficient compliance or whether there was actual notice and,
I mean, that was -- this was a good faith effort. There was
-- we don’t believe there was any prejudice to the defendant
because they did receive it timely.

Further, we -- even if the Court were to find that that
wasn't good service, we believe that their appearance would
mean they voluntarily waived certain defenses. Now, we know
that they had filed a motion contemporaneously with the
answer, actually slightly before, which I think was, you know,
in accordance with the rules, but defense counsel also sought
discovery and even asked when it was coming. And this -- you
know, they were taking more steps beyond simply trying to get
the case dismissed. They were consenting to the jurisdiction
in our -- in our opinion.

And further, just -- again, even if -- even if both of
those aren’t considered by the Court, it would be good service

or waiving defenses or having voluntarily appeared, you know,

we believe that the Court should toll this -- toll the statute
of limitations, given the -- I guess, the excessive way we'’ve
had to -- to get to this point where we've had this hearing to
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have our -- have the decision reconsidered.

There's a case that's addressed in our memo. The Hoover
case dealt with the incorrect address for a registered agent,
but it wasn't necessarily the plaintiff's fault that the
registered agent put down the wrong address. And there's no
indication in our case to draw an analogy that -- that this --
this state agency would share an address with another state
agency. Nothing on the website indicated as much.

The only way we would have known is if we would have
looked up the South Carolina Department of Motor Vehicles’
website at the same time, but we had no reason to do so
because we weren't suing the Department of Motor Vehicles. We
had no idea that they were even in the same location.

Now, if you do look at their website, it indicates -- it
specifies there’s a building. I believe it's Building D. I
could be mistaken on that, but it at least designates a
section of that address belonging to them, whereas the
Department of Public Safety does not.

And again, I believe that defense counsel is going to
touch on this other affidavit that was submitted by Marcus
Gore, who is general counsel of the Department of Public
Safety. And what they've done is they have compiled various
affidavits of services from various cases around the state
where certain people within the Department had -- were

authorized and designated to accept service on behalf of the
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agency. And since the same three people from -- from what
we've gathered from this, just to show that that's -- that's
how it's often done.

FEarlier this morning -- and I had informed defense
counsel I'd be sending this. I was hoping to last night, but
prior arrangements had gotten in the way. But early this
morning I forwarded three different packets and I filed them
on the e-filing system, although I don't think they've been
processed yet, but I also sent them to the Court.

There are —-- we just picked three coming from Orangeburg,
one from Richland, from counties that were represented in this
affidavit, and the -- the final title, Shuler, for example,
the Department of Public Safety was served by certified mail.
It wasn't addressed, you know, a hundred percent the way it
says to on the website, and it was -- service was accepted by
a name that we can’t even read, but it does not appear to be
any of the names provided in the affidavit by Marcus Gore.

In the -- the case that I've got titled Goodman, it
appears that only the Attorney General's Office was served via
certified mail, yet the service was not disputed in that case.
There's -- there's no motion to dismiss. The answer doesn't
even address service, but again, only the Attorney General's
Office was served, which I think supports what we were stating
earlier, that it's arguably more important since they're the

ones that have to authorize counsel for the agency anyway.
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And finally, the -- the case with Akeem Stokes v.
Orangeburg Department of Public Safety, etc., I think is most
important here because the trooper at Troop 7 in Orangeburg
County was the person served, not -- not a person authorized
by the General Counsel's Office of the Department of Public
Safety, but a trooper in Orangeburg who worked for the Highway
Patrol, and service wasn't contested in that case, either.

And so I think that just goes to show that, you know -- that,
you know, delivery of the summons and complaint was sufficient
in those cases, you know, Jjust as we believe it was sufficient
in our case.

And just to quickly address the last couple of points in
our memo, as far as the dismissal of Trooper Goshorn, we
believe that the issues as to whether or not he has -- you
know, if he has immunity or what -- or not would -- would be a
jury question. There's -- we haven't conducted any discovery
yet.

We -- we -- we believe that we have alleged properly what
we needed to allege as far as what he did and whether or not
it could be deemed as actual malice or something else that
would qualify to remove any type of immunity, and we believe
that, you know, those are issues that a jury should determine.
You know, if a jury determined there was no actual malice or
something else, then, you know, obviously we would abide by

that, but we believe it should at least be something that we
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could discuss.

And finally, at the hearing we had, we had asked that the
Court grant us leave to amend the summons and complaint. We
still firmly believe that all the facts as alleged in this
case and then the -- the method of service was proper, and we
-- we stand behind that a hundred percent, but, you know, we
-—- we did not get a ruling on that particular aspect of the
previous hearing.

THE COURT: Which -- what is that? A ruling?

MR. BAUGHMAN: We -- we did not get -- we had asked the
Court to grant us leave to amend our complaint to add a cause
of action for a 1983 cause of action if the -- if the Court
found that service was not proper in the previous hearing, and
that was —-- that was not ruled on in either the Form 4 or the
order that was submitted by the defendants’ counsel a couple
months ago.

THE COURT: Well, why would I rule on a motion to amend
if T dismiss the cause of action?

MR. BAUGHMAN: Well, Your Honor, it's -- obviously, it's
up to you if you were going to rule on that, but any oral
motion --

THE COURT: ©No, no. You -- you misunderstand my
question.

MR. BAUGHMAN: Okay.

THE COURT: The question is why would I rule on that if
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I'm dismissing the complaint over service?

MR. BAUGHMAN: Well, we --

THE COURT: ©Not upon -- not -- not failure to state facts
sufficient to constitute a cause of action. I dismissed the
complaint for lack of service. So why would I rule on a
motion to amend the complaint? How would that -- how would
that fix the service issue?

MR. BAUGHMAN: That's a fair question, one that I cannot
think of an answer off the top of my head.

THE COURT: Well, I can't either.

MR. BAUGHMAN: Fair enough. And that -- all that is the
basis for our motion here today and, you know, we just hope
that the Court would reconsider its order finding there was no
service and reverse that and allow this case to move forward.

THE COURT: All right. Mr. Harter?

MR. HARTER: Thank you, Judge.

Nicolas.

Judge, let me give a little teeny bit of background. I
know, you know, you know what this case is about.

Just briefly, this plaintiff was pulled over on May the
9th at 2:00 a.m. The trooper, Goshorn, pulled her over for
her driving. She was apparently driving 48 in a 35. Pulled
her over. He did a field sobriety test, and then she was
taken to the Greer Police Department for a breathalyzer. She

blew a 0.01 on the breathalyzer. Trooper Goshorn released
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her. That they kind of un-arrested her at 3:20. So she was
actually detained for about an hour and 20 minutes, and that's
what this case is about.

Now, the case -- the incident happened on May the 9th of
2020. This complaint was filed on May the 9th of 2022. It's
as close as you can get to the statute of limitations, and
that -- that will come into play, I think, later in the case
in the argument.

And -- and in the -- and in the complaint, they allege
Trooper Goshorn is acting within the scope and course of his
employment, and they lay out seven different causes of action.
And when we -- we filed our motion to dismiss Trooper Goshorn
and our motion to dismiss for lack of service on DPS, and it's
our position then and now that there was no timely service on
DPS and no proper service on DPS.

Now -- now, when we argued -- and a -- and a little bit
of history too, Judge. The incident happened on May the 9th
of 2022 -- of 2020, I'm sorry. The case was filed on the last
day of the statute of limitations on May 9 of 2020 [sic], and
then no effort was made at all to serve this complaint until
September 6th of 2022. And if I might count right, that is
119 days from the date of filing.

Now, I don't know why, you know, this -- there was no
attempt to serve this within the 120-day rule, as is laid out

by the court in Rule -- in Rule 3, but apparently, there was a
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strategy to file it on the last minute and to serve it or
attempt to serve it at the last minute.

And what happened here -- and this is the unfortunate
thing, is because of that strateqgy, we couldn’t fix this. You
know, I couldn't call them up and say, Nick, you know, we’ve
got a service issue here. I couldn't fix it. Okay? And --
and there was no proper service against -- with respect to
DPS, and this is why.

And as part of their -- what they -- what they did is
this process server named Spratley, according to the
affidavit, went to serve this complaint on September 6th of
2022. He apparently went to the Attorney General's Office and
dropped off the complaint. He apparently went to the
Blythewood address of Public Safety and Motor Vehicle, and he
dropped off the complaint there.

But he dropped off the complaint, and this is -- he notes
-—- if you will look at their motion to reconsider, Exhibit
Number 49, it says that Spratley left the summons and
complaint on September 6th at Blythewood to Candace Horton of
Branch Services. It doesn't provide any details as to who she
is, what she is, what her position is. Nothing, nothing,
nothing. And as the affidavit that we submitted at the time
of this motion hearing initially pointed out, that Candace
Horton was not an employee of DPS. She was an employee of the

Department of Motor Vehicles, which is a separate agency, as
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you know.

So there was -- and at the time of this motion hearing
back when we did it, Judge, the plaintiff didn't submit
anything. What you had in front of you was this affidavit,
the pleadings, the arguments, and our affidavit that Mrs.
Horton was not a proper defendant -- a proper person to
receive service.

But also -- and really what happened here, Judge, I
believe, is that there's a mistake. A process server made a
mistake. And I'm sorry, but he made the mistake on the very
last day and too late for anything to be -- to be fixed, and
the plaintiff is kind of stuck with that.

Also, as part of the submission that the plaintiff has

made in their motion to reconsider, there's also another

affidavit of Spratley. It is dated also on -- that -- that
says also on September 6th, he served -- he served -- and this
is Exhibit Number 52. He says he served by personal delivery.

By personal delivery, he served Candace Horton at Blythewood
and at Assembly Street. This affidavit is worded so that he
served her at both places, I mean. Anyway, I think we know
that probably didn't or couldn't happen.

But in any case, there's -- there was nothing. There was
no service at all that was done within the time frame that's
allowed to bring this case and start this case against a

government entity, and -- and -- and -- and so there's --
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there's -- there's no service, no sufficient service with
respect to the Department of Public Safety or the Highway
Patrol and that there was no timely service.

And I know there's -- there's some case law out there
with dicta about stuff, but, Judge, service at this point in
time, when you are on the brink of the statute of limitations
running, I mean, service is either good or it's bad. 1It's
like being pregnant. You either are or you ain't. And -- and
based on the record in front of you and everything we've seen,
this was not good service on behalf of Public Safety, and it
was not timely filed.

Now, there's a -- very much a 42-page, you know,
editorial that -- that -- that Nicolas has put together to
discuss service and discuss this subject, but you know, I
don't believe there's any case in that submission that says,
well, if you don't make good service, it's still okay, we can
fix it. You can collect -- correct scrivener's errors or
maybe mistakes about an address, but I don't think there's any
case law that says you can correct service on the wrong
person.

The fact is that I'm sorry, but this was fatal, and it
was fatal at the last -- the last -- the last second. General
counsel for DPS couldn't do anything about it. I couldn't do
anything about it. I mean, we got it on the -- after the last

day and -- and -- and there are -- there are service rules
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that -- that we've got the rule provides and under the South
Carolina Rules of civil Procedure. The service rules fall
under Rule 4, process, and Rule 4(d) as in dog (3), Rule 4(d)
as in dog (4), Rule 4(d) as in dog (5) all -- all apply here
and are tangled together, but -- but all of those rules
require that somebody from the agency or the department get
the pleadings, be served, and that didn't happen here.

And -- and I sent you something, Judge, late, late, late.
I think it actually went out this morning. I sent it to Nick
on Friday. He's referred to it and -- and -- and I put it out
there so that we would know and could trace exactly what
happened here.

But the filed summons and complaint that got processed
shows that it was delivered to the lobby mail on September
6th, 2022. It shows that it went to Department of Motor
Vehicles on September 6th, 2022, and then it went to the
General Counsel's office of the Department of Motor Vehicles
on September 7th of 2022. And then, finally, it got to the
Department -- I'm sorry —-- to the Office of General Counsel of
DPS on September 12th, 2022, and that is an affidavit from
Paula Abney -- Paula Davis that we sent.

This thing never got to the Department of Public Safety
on time. The rule requires that it be served properly. The
rule also requires that there be -- that -- that there be

service within 120 days from the date of filing. For whatever
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reason, they waited until the last -- last second to try --
even try to serve anything like this.

And you know, Judge, doing this work, you pick your
battles. You know, I get a complaint in and -- and this is my
--— I mean, if it ain't good service but there's plenty of time
left on the statute, what am I -- what have I gained by -- by
-- by raising that and fighting that battle if I know it's
something that can be fixed?

But in this case, this is critical to our defense. I am
-— I'm committing malpractice if I don't call this out. This

is not like one where I can call Marc and say, Marc, there’s

no service; right? But, you know, I'm going to go ahead and,
you know, file an answer and not raise it. We can fix it
because they -- if I just raise it, they'll -- they'll go fix
it.

They can't do that here. They didn't do that here. They

didn't give them an -- themselves an opportunity to do that or
me an opportunity to do that. And so -- so, frankly, it was
just never served on time and -- and it -- and it was -- it

was never served on the right person.

And Nick's right, I did. Judge, I called him. I said,
look, this is what I’ve got to do. This is what's coming
across the bow and -- but if it was some way to fix it, we
would have tried to do that, but unfortunately, these facts

and this record sticks us with -- with -- with this.
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And then, you know, also revealing is this. Now, again,
this case was filed in May of 20 -- May of 20 -- 2022. All
right. On May 22nd of 2023 -- May 2nd of 2023, they did --
they -- they served us again. And on this -- this -- and this
is part of of their record, their motion to reconsider, and

this is Exhibit 145, Judge. This is Exhibit 145, and Exhibit

145 is -- it is an affidavit that -- that -- that’s signed by
Ellen Crowley, if I'm not -- Ellen Crowley.

And Ellen Crowley's affidavit -- they did it right here,
but they did it right too late. On May -- this affidavit,

which is Exhibit 145, recites that Ellen Crowley went to DPS
or went to the Blythewood address on May 22nd at 12:49, and it
-- and it -- and she checks the box. She checks corporate or
government service. She checks the box, leaving a copy of
this process with Paula Davis, title paralegal with S.C.
Department of Public Safety, a person authorized to accept
service, and informed that person of its contents.

That affidavit goes down description of the person to
whom this process was left is as follows. Age, 50. Gender,
female. Race, black. Height, five five. Weight, 160. Hair,
S&P. Glasses, no. And it's signed by Ellen Crowley. This --
this was -- this is the -- this proves that you can do it, and
this is the way to do it.

But until then, there was no proper service and there was

no attempt again to serve it. I Jjust think, Judge, that's
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revealing as to how process is supposed to be served, should
have been served, but unfortunately, it was served too late.

In the affidavit I put together for Marc Gore to sign, I
mean, DPS gets -- they get sued a lot, Judge, as you probably
know. You -- I think you’ve done some cases with that, but
DPS gets sued a lot and, I mean, they -- there's a -- when
they do, you know, their -- lawyers serve the complaints on
them and -- and we provided you with affidavits of -- of -- of
other cases where people were able to serve DPS, and we don't
have these issues.

Now, Nick did send us this morning some -- and he
referred to some -- some service affidavits that he has picked
up or identified in some other cases. I would note for you
for your information, Judge, these were -- these were times
that -- that -- that DPS was served by mail. You know, they
used certified mail to serve them.

I don't know whether they can even use certified mail,
but those were cases where certified mail was used, and those

lawyers in those cases decided, well, they'll assert that

defense or not, I don't know. You know, but -- but all I'm
saying is that this -- this is instructive as to other ways
that service can be. That was not done in this case.

And again, Judge, I’ve done this for a while, and I don't
pick these battles unless I feel like I have to, you know, but

-— but the circumstances put us where these issues were -- the

- 26 -






10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

die was cast before the complaint ever got to anybody at DPS
or Public Safety. I mean, it's Public Safety. The die was
cast before this complaint ever got to Public Safety or to me.

We're stuck with the record we have here, and -- and I
submit that your order was correct. I mean, again, I know,
you know, there -- there's a standard that controls motions to
reconsider. I don't think you just get to go back and say,
hey, give me a rerun because I don't like what happened.

I mean, there are parameters with that. I don't think
you've overlooked anything. I don't think you've missed --
ignored any arguments that anybody's made. I don't think
there's any basis upon which there's any need for you to
reconsider or change your ruling on this. I mean, it's now --
if anything, it should be or I hope more abundantly clear that
there was a failure of service of process on DPS, and it was
not done timely.

Now, I do need to touch on this. Nick has suggested that
there would be some grounds for a ruling that because I sent
him some discovery that that would be a waiver of any argument
that -- that we have as to personal jurisdiction. I don't
believe that is even close to being a valid argument, Judge.

He is referring to a case that was decided by Judge Hearn
sometime back, and that is the Maybank v. BB&T case. And in
that case, the -- the issue involved some business kind of

claim, and the bank asserted personal jurisdiction but then
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participated in litigation for two and a half years, and then
one month before trial said, oh, we don't have personal
jurisdiction here. And Judge Hearn said, no, our discretion
is that you -- you have waived that. So I -- respectfully, I
think that argument as -- as applies to the facts here is --
is -- is -- 1is beyond even a stretch.

And also, Judge, as to the -- the issues with -- with
Patrick Goshorn, you know, I think when we argued this motion,
I said, you know, there could be some -- there could be some
arguments out there about the personal liabilities as relate
to Goshorn. They didn't make them. I don't recall that Mr.
Baughman made arguments that would implicate Goshorn as a --
as a personal defendant in this case and -- and allow these
claims to move against him.

The complaint refers -- says in paragraph 6 that -- that

-- that Goshorn acted within the scope and course of his

employment. We -- he -- he acted within the scope and course
of his official duties, and as -- as you know, the Tort Claims
Act says you can -- an individual can be liable if -- if they

act outside the scope and course of their official duties or
if they engage in conduct that amounts to actual malice,
intent to harm, and/or a crime of moral turpitude.

And -- and, respectfully, in this case I don't believe
that there's any allegation or valid argument that Trooper

Goshorn acted with actual malice or intent to harm. And —-
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and what’s -- what I think is significant here, Judge, is that
intent to harm is different from intent to act. Intent to
harm is different from intent to act.

I might be the little boy playing with matches and
fireworks and I intend to set off a firework, but I catch my
neighbor's house on fire. I intended to play with fireworks,
but I certainly didn't intend for the house to be caught on
fire. There's a difference, and I think the statute addresses
that between intent to harm and an intentional act.

Respectfully, Judge, I believe that, you know, your order
is correct in its findings. I do -- I do -- and I do believe
that there's been, unfortunately, a lack of proper service and
a lack of timely service and -- as to DPS, and so I
respectfully ask that you deny the plaintiff's motion. I'll
be glad to answer any questions you might have.

THE COURT: Mr. Baughman?

MR. BAUGHMAN: Thank you, Your Honor. Obviously, we
stand behind our memo, but just to address a couple of -- of
points.

Mr. Harter indicated there's no cases to say that, you
know, our position is proper. He's correct. There's no cases
whatsoever regarding 4(d) (4), (d) (5), none whatsoever.

There's a lot of cases that -- a lot of cases more recently
than -- than before that are in favor of -- of expanding and

broadening some of these rules, as opposed to strict
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limitations of -- of these service rules to assure that
justice is met.

But I would also say that there is no cases to indicate
that what he said that Rule 4(d) (1), (3), (4), (5) work
together. There is -- I've seen no case law, no statutory law
that really -- if that were the case, then why didn’t the
legislators simply say all these rules should be read together
specifically?

They gave each subsection different rules for -- for
different reasons depending on the entity that was to be
served, and that's why we -- we stand absolutely firm that
4(d) (3) has no applicability whatsoever in this case. Simply,
4(d) (5) is the controlling rule in this matter.

As far as just to touch again on the lobby mail stamp on
this exhibit where -- from the affidavit of Paula Davis Abney
that was submitted last week, again, I would reiterate that
that's —-- that's raised more questions than answers because it
doesn't say DMV lobby mail, it doesn't say DPS lobby mail. It
simply says lobby mail.

And was there a failure by the process server to serve
the right entity? Maybe, maybe not if service is made in the
lobby. Perhaps the lobby gave the summons and complaint to --
or directed them to the wrong person. I don't know. I don't
know.

I know that on these affidavits that, yes, Ms. Candace
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Horton from the DMV is the person that signed for it, but if
-—- 1f the Court would -- in reviewing my memo will note that
we include a couple of exhibits regarding this more recent
attempt at service just to -- just to ensure that service was
done, first and foremost, to address the getting it correct
this time and making sure it's with Paula Davis.

When -- when we sent a process server back out there, we
specifically informed them that this is a -- this address has
two different state agencies, and they need to ensure because
it's not as -- as —-- 1it's not very clear cut that there are
two separate agencies. They need to ensure that they are only
talking to someone from the Department of Public Safety.

And one of the exhibits that we had included, which was
Exhibit 19, I believe, which is found on page 142 of our
exhibits, was the email --

THE COURT: Can I -- can I ask a question?

MR. BAUGHMAN: Yes.

THE COURT: Are there -- are there really 145 exhibits
attached to that motion?

MR. BAUGHMAN: Well, I believe he was referring to the
page numbers, and I should have been more clear on the page
numbers of my exhibits. They're broken up. There's 145 pages
of 20 exhibits, but I should have put -- in the bottom right
corner it says plaintiff's motion to reconsider, Exhibit 143

is where I'm at right now. I should have put page 143 to be
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more specific, and I apologize. I should have made that more
clear when I was --

THE COURT: All right. That’s all right.

MR. BAUGHMAN: -- putting this together.

But on that particular exhibit, you know, it's an email
from SWS Process indicating the desk attendant, Grayson, said
he could accept on the DPS file. We don’t know who Grayson
is. Grayson -- Grayson is certainly not one of the people
listed in Marcus Gore’s affidavit, and we just -- we don't
know. It makes it more convoluted and more confusing as far
as serving that particular agency, but I was very specific in
ensuring that they waited for somebody from the Department of
Public Safety to come down.

Again, we stand firmly on our memo, and I'm happy to
answer any other questions you may have.

THE COURT: All right. I will review the memo, and then
I'll issue an order. Okay?

MR. HARTER: All right.

MR. BAUGHMAN: Thank you, Judge.

THE COURT: Thank you all.

MR. HARTER: Thank you, Judge.

(WHEREUPON, the proceedings ended.)

—-—— END REQUESTED TRANSCRIPT ---
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FEBRUARY 23, 2023

(WHEREUPON, the proceedings began via WebEx.)

THE COURT: Next is 2022-01677, Robertson versus the
Department of Public Safety.

MR. HARTER: Good morning, Judge.

THE COURT: Good morning.

MR. HARTER: I appreciate the way you handled those other
matters a while ago.

THE COURT: Bless you, son.

MR. HARTER: They'll thank you one day maybe.

THE COUORT: Sir?

MR. HARTER: They'll thank you one day maybe, you know.

THE COURT: Oh. Well, we'll see.

All right. What y'all got?

MR. HARTER: Judge, I represent Public Safety and Patrick
Goshorn. I've got a couple of motions to dismiss, and I'm
ready to go ahead with it. Judge, this is --

Nicolas, are you --

Is Nicolas on here?

THE COURT: I’m sorry.

MR. HARTER: Okay. I'm sorry, Nicolas. I hadn't met you
face to face. I figured that was you. Good.

THE COURT: Mr. Baughman, you're here on behalf of the
plaintiff? I don't know any sign language, so you're going to

have to speak out.
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MR. HARTER: 1I'll just say what his position is, Judge.
How about that?

THE COURT: I'm sure you could, but probably wouldn't get
it right.

MR. BAUGHMAN: Can you hear me now?

THE COURT: Barely.

MR. BAUGHMAN: It wouldn’t let me test earlier for some

reason. Now I'm —-- let’s see.
THE COURT: All right. Let's take a -- let's take five
minutes and, Mr. Baughman, you get -- get your tech people, if

that's not you, to fix your volume.

(WHEREUPON, there was a pause in the proceedings, after

which the proceedings resumed as follows.)

THE COURT: Did we get it fixed? I see Mr. Baughman’s
name, but he's not there.

MR. HARTER: How are things over your way, Judge-?

THE COURT: 1It's not too bad. Have you been over here to
see the new courthouse?

MR. HARTER: I have not. I have not.

THE COURT: You need to come look at it. It's quite
impressive. Quite impressive. It's bigger than the
Greenville federal courthouse.

MR. HARTER: Really?

THE COURT: A lot bigger. Yeah, it's quite impressive.

MR. HARTER: Man, man.
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THE COURT: You need to come over and have a look.

MR. HARTER: Well, I will. I need to get over there

then.

THE COURT: All right.

MR. BAUGHMAN: Can y'all hear me now?

THE COURT: Mr. Baughman is back. Yeah, I can hear you
now.

MR. BAUGHMAN: I just called in. I figured that’d be
easier.

THE COURT: Oh. Well, that works. Drinking on the job?

MR. BAUGHMAN: Yes, sir.

THE COURT: All right. Mr. Harter?

MR. HARTER: Thank you, Judge. You know, it's always
hard, these virtual hearings, because if you did it as long a
I did, it seems like you argue better standing up than you do
sitting down. But anyway, so I hope I don't miss anything.

THE COURT: Well, but the advantage for me is, you see,
can -- I can mute it and turn it off.

MR. HARTER: That's exactly right.

THE COURT: And I can stop the video.

MR. HARTER: And I probably -- you’ve probably done that
before. So anyway, Judge --

THE COURT: I would never do that to you.

MR. HARTER: I represent the defendants in this case,

Department of Public Safety and Patrick Goshorn, who was a

S

I
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former trooper, and here's what we’ve got.

This -- this incident occurred on May the 9th of 2020.
This lady, the plaintiff, was pulled over by my client,
Patrick Goshorn. He suspected she might be under the
influence. He did some field sobriety tests and -- and took
her in for a breathalyzer.

And this was at 2 a.m. that morning, and then he took her
in for a breathalyzer. She blew a .01, if I'm not mistaken.
So he then did not order a tox -- toxicology screen or
anything else, and then he just released her at 3:20 a.m. And
she was released to the -- at the Greer Detention Center. I
mean, the jail at Greer. He also gave her a ticket for
failing to change her address.

All right. This incident happened on May the 9th of
2020. Now, this case got filed on May the 9th of 2022, and it
alleges state law claims of multiple causes of action.

One was negligent training and supervision and retention.
A second cause of action is a state court action on the Tort
Claims Act. The third cause of action was false imprisonment.
The fourth was malicious prosecution. The fifth was abuse of
process, sixth cause of action for outrage, and a seventh
cause of action for gross negligence.

Now, those things were -- that case was filed, I mean,
right on the cusp of the two-year statute of limitations for a

Tort Claims Act. I mean, right as close as you can get. It
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was -- again, the incident happened on May the 9th of 2020,
and the case was filed on May the 9th of 2022.

Then, after that, the -- the complaints got served or
there was attempted service on September 6th of 2022. And
based on what we’ve got, there was a process server who went
to —-- to Wilson Boulevard in Blythewood and left a summons and
complaint with Candace -- I believe it's Candace Horton there
in the lobby. There was a service on the Attorney General's
Office on that date, and then there was service on Patrick
Goshorn's wife at his residence -- or I believe it's his
residence -- on September 6th, 2020.

That was on the 120th day from the date of filing, and I
don't know why all these -- this time frame, but in any case,
the case gets filed right on the eve of the stat -- right at
the time of the statute running. And then, as you know, under
Rule 3, a complaint is supposed to be served within 120 days
from the date of filing.

Well, I get the case. And when I get the case, the
General Counsel's Office at Public Safety points out to me,
Rusty, Candace Horton is not an employee or agent of Public
Safety. She's not an employee of the Public Safety -- Public
Safety, nor the Highway Patrol, and there's an -- in the file,
there's an affidavit of Diana Brown which confirms this, that
that -- that Ms. Horton is not an S.C. Department of Public

Safety person.
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So the issue presented in one of the motions and the
issue we have here today is the inadequacy or the failure to
properly serve Public Safety. And, you know, sometimes,
Judge, that don't make any difference because there's, you
know, ways to fix that.

Well, in this case, there -- I submit there's not a way

to fix that. And I will tell you before I filed my pleadings

in this case and -- and set that out as an issue, I -- I
called Nicolas. I -- I have never had a case with Nicolas
before, but I wanted him to know up front kind of what -- what

our position was about S.C. Public Safety.

So I think one -- one of my motions here today is to
dismiss the claim as to Public Safety because there has been
no proper service on Public Safety. The -- the -- the time
for properly filing and serving -- I mean, he filed it in
time, but there was no proper service over Public Safety.

And for that reason based on Rule 3 and based on the fact
there's never been any proper service on Public Safety, I
think, respectfully, Public Safety gets dismissed from the

case, Judge. Now, that's one of my motions, and I will tell

you I -- we actually intended to file this motion and we
raised all this in the answer as well. Okay?
But also my -- my second motion or the second issue

relates to the claims as are there are alleged against Patrick

Goshorn. Under paragraph 6 of the complaint, I believe I'm
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wording it correctly that the -- the paragraph 6 alleges that
Goshorn at all times acted within the scope and course of his
employment and under color of state law.

So there again, the Tort Claims Act -- and I know you
know that stuff very well. Under 15-78-60 and 15-78-70, there
is immunity to an individual officer, in this case to -- to --
to Trooper Goshorn, except to the extent he acts outside the
scope and course of his official duties or his conduct amounts
to actual fraud, actual malice, intent to harm, or a crime of
moral turpitude.

Now, I very much like to be able to take the position
that when somebody alleges that the -- that an officer or a
trooper or anybody has acted within the scope and course of
their official duties, that that slams the door on any claim
against the individual officer. I very much like to argue
that, and I think that is one way that the statute could be
interpreted.

But I believe in all fairness if -- if -- if an -- if an
individual -- if an officer -- if the statute says “or” that
he -- he or she engaged in conduct that amounts to actual
fraud, actual malice, intent to harm, and a crime of moral
turpitude, I guess I’'ve got to concede that could still live
against the individual officer.

Now again, coming back, they served Goshorn on September

the 6th or whatever. They got him served within time. Again,
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on the last date, they got him served within time.

So here -- here's where I think we are, Judge. Here's
where I think, you know, my position is, is that any claim --
the only claims that could live are claims against Trooper
Goshorn individually if those claims amount to actual malice,
actual intent to -- actual fraud, actual malice, intent to
harm, and/or a crime of moral turpitude.

And respectfully, as to the cause of action -- the first
cause of action, which was for training, supervision, and
retention, I think that goes out the window. That can't go
against Goshorn.

The second cause of action, a state law claim, can't go
against Goshorn. The false arrest claim can't go against
Goshorn.

Now, the malicious prosecution claim could possibly live
because it involves malice. $So I guess I’'ve got to
acknowledge that claim could possibly live against Goshorn,
and we deal with that another day.

The claim for abuse of process, I think that, outrage,
and gross negligence are out. You know, you could make a
claim that the abuse of process is in, but I really think the
only claim that lives now clearly under the Tort Claims Act
under Section 15-78-70, 15-78-60, is the -- the claim against
Goshorn for malicious prosecution because it involves malice.

And, Judge, that's my position. I don’t know if you have
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any questions. I'll be glad to try to answer them, but you
know, I think that's where we are with this.

THE COURT: All right.

MR. HARTER: And I also want to tell you I brought -- you
know, before I went and filed these -- this stuff in my
response, I called Mr. Baughman to give him a heads up this is
what, you know, this was. I Jjust wanted to do that. This is
what I'm -- what I'm raising in this case.

THE COURT: All right.

MR. HARTER: So that's it, Your Honor.

THE COURT: Well, thank you.

Mr. Baughman?

MR. BAUGHMAN: Thank you, Judge. May it please the
Court.

Yes, Mr. Harter did reach out to me and, for what it's
worth, I was awfully appreciative of his call. It gave me an
opportunity to dig into an area that -- that I have yet to
really immerse myself in. And in doing so, I believe I've
discovered a couple of things that -- that would cause me to
disagree with Mr. Harter’s position on -- on a handful of
these -- a handful of the issues raised in his motions.

I guess speaking first to the service on an agency, the
Department of Public Service, I will acknowledge that the
process server did serve a Candace Horton, who we -- we have

learned is employed with the Department of Motor Vehicles.
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What is frustrating about that is the fact that the South
Carolina Department of Public Service —-- their official
address is listed as 10311 Wilson Boulevard, Blythewood, South
Carolina 29016. That is the address provided on their website
for their street address, their contact information.
Presumably that's the address where service would be made as
it is -- that is their street address. That is their main
address. It does not provide any suites or -- or buildings or
any other differentiating information to tell us that there is
any other business or agency located on that address.

Since -- you know, since the service was attempted there
and I would argue was made there, we've learned that the --
the Blythewood Department of Motor Vehicles lists on their --
list on their website conflicting addresses. One of them, of
course, is the same address, 10311 Wilson Boulevard in
Blythewood, South Carolina. That is listed as the primary
address on the Blythewood website, and the bottom footer of
their website lists Building C. Of course, when we were, you
know, researching the address for the Department of Public
Safety, we were not researching the address for the Department
of Motor Vehicles or else we might have noticed that, oh,
there's a different building at this address.

So when my process server went out, the information
provided was the information provided by the agency itself.

The South Carolina -- the state agency gave the address to

-13-
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their location, which I would argue is misleading, you know,
in its own right, but I'm not saying that because they have
that, that that's the be all, end all.

We did serve the Attorney General's Office at the same

time, and Mr. Harter was retained and -- and they did respond
to this lawsuit in a timely manner. They were made aware of
it.

I understand there are, you know, exceptions when you,
you know, raise these issues in motions prior to -- to the
answer, which Mr. Harter has done, and I'm certainly not going
to hold the dual motion to dismiss Mr. -- the officer against
him because Lord knows I've made similar errors before. So, I
mean, I've got no problem with that, the other motion he had
raised too for the delayed filing.

But going back to the heart of Rule 4, Rule 4(d) (5)
applying to an officer or agent of the state, we -- we served
the agency at the address that we were provided by their own
website, and then we -- we did serve the Attorney General. As
opposed to by registered or certified mail, we felt it would
be more efficient, given our time -- our lack of time
remaining to serve them at their location, and that is what we
intended to do.

The -- the point of Rule 4 is noted in various South
Carolina cases, but it -- it serves two purposes. It confers

personal jurisdiction on the Court, and it shows the defendant
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reasonable notice of this action.

You know, it -- it's also been said that exacting
compliance with rules is not required to effect service of
process. Inquiry must be made as to whether the plaintiff has
sufficiently complied with the rules such that the Court has
personal Jjurisdiction over the defendant, which the Court
obviously does with it being a state agency at a location here
in South Carolina, and the defendant has notice of the
proceedings, which notice -- they received notice of these
proceedings. This was noted in the Fassett v. Evans case, but
I know it's noted in other cases as well.

You know, we believe that we provided sufficient notice,
and it might not have been exactly in compliance, so to say,
but the point was dismissing this case against the Department
of Public Safety would be tantamount to dismissing it on a --
on a —-- on a technicality or just -- everything that needed to
be done, everything that Rule 4 -- you know, the whole point
of Rule 4 is to make sure they have notice, proper notice.

All of that was accomplished in this case, and we would -- you

know, obviously, I would suggest that we did provide that

notice.
As to the motion to dismiss the officer and -- I
apologize —-- Officer Goshorn, I agree to an extent that the

first cause of action, the torts claim and the negligent

hiring and supervision, I agree that would -- that would not
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apply to him.

However, I do disagree that false imprisonment would not.

False imprisonment is a —-- is an intentional tort. I believe
that would fall under one of the -- the exceptions, just as
malicious prosecution would. And -- and I believe that the

abuse of process would also, you know, fall under that
category as well.

Your Honor, we would ask that you find that the service
was properly made in this case against the Department of
Public Safety, and -- and I would throw this out there as
well.

In the event that Your Honor does not make that finding,
in the interest of efficiency, rather than -- than dismiss the
case immediately, I would ask for leave to amend the complaint
to include a 1983 cause of action, as the statute of
limitations has not tolled on that claim. Of course, it's a
federal claim. We believe that that would still be a claim
that’s -- you know, that we could bring in this matter and,
again, I just ask for that in the interest of efficiency.

If —— if -- if it's preferable that the -- if you deny
our position that, you know, we would just need to refile it,
so be it. That's what we would do.

And that's all I have right now, Your Honor. Thank you
for your time.

THE COURT: Mr. Harter?
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MR. HARTER: All right. Your Honor, very briefly, you
know, I understand what -- I think I understand what Nicolas
is trying to argue, but I mean, Rule 4(d) (5) is what it is.
The way you accomplish service of process is upon an officer
or agency of the state by delivering a copy of the summons and
complaint to such officer or agency, and by sending a copy of
the complaint to -- and sending a copy of the complaint to the
Attorney General, blah, blah, blah. They ain't served an
officer or agency, an officer of the -- the Department of
Public Safety.

And also that has to be read in tandem with Rule 4(d) (3),
which is service on a corporation, and it says upon a
corporation or upon a corporate partnership or other
unincorporated association which is subject to suit under a
common name, by delivering a copy of the summons and complaint
to an officer, a managing or general agent, or to an agent
authorized to or appointed by law to receive service of
process, blah, blah.

That didn't happen here, you know, and I -- that it --
but it is what it is. These are the facts, and, you know, the

-— there's no cure to this because we have this time frame of

all this, you know, happening right on the cusp of -- of
deadlines.
And, you know, if -- if -- if Mr. Baughman wants to file

a motion to amend the complaint, I mean, you know, he --
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that's something he can do. And, you know, Judge, I mean, I
think you probably know what I'm going to do if he does that,
you know, and you might -- I might be out of your hair because
I'm probably going to file a notice of removal, and we're
probably going to go across the street, and -- and to that --

THE COURT: Well, that would -- that would hurt. That
would hurt my feelings.

MR. HARTER: I know that. I know that. We get -- I get
to go across the street and —--

THE COURT: You might have to go to Greenville.

MR. HARTER: That's right. That's true. You know,
that's true. But that -- that's where we'll be. And I -- you
know, I live in that world a good bit, too, as you probably
know. But anyway, that's -- that's pretty much all I got to
say.

THE COURT: All right. Tell me what -- what causes of
action as against the individual are y’all agreeing are to be
dismissed? I thought I heard some agreement in there
somewhere.

MR. HARTER: Nick, I thought --

MR. BAUGHMAN: I believe malicious prosecution for sure.
I believe false imprisonment being an intentional tort would
be a viable claim.

THE COURT: ©No. I said which ones -- which ones y'all

are agreeing should be out.
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MR. BAUGHMAN: So should be out. I'm sorry. The
negligent hiring and supervision as to the officer, he should
-—- I believe he should be out.

THE COURT: All right.

MR. BAUGHMAN: The state Tort Claims Act for the second
one.

THE COURT: Okay.

MR. BAUGHMAN: Your Honor, I believe the outrage argument
would probably be difficult on my end, as would the gross
negligence and recklessness.

THE COURT: All right. So what you contend should remain
is the false imprisonment, malicious prosecution, and abuse of
process?

MR. BAUGHMAN: As to the officer solely, yes, Your Honor.

THE COURT: Right. Yeah.

MR. HARTER: ©Nicolas, you're really serious about abuse
of process? Ulterior motive?

I don't mean to —— I'm -- I'm just kind of ask -- ask --
asking him to renegotiate that, you know.

MR. BAUGHMAN: I am, and that goes more to the, I guess,
evidence we've discovered through FOIA investigations and that
sort of thing.

MR. HARTER: Okay. Okay. That's okay. We’ll save that

THE COURT: All right.
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MR. HARTER: -- to another day.

THE COURT: Anything else? Anything else y'all need to
tell me?

MR. HARTER: I apologize. 1I'm sorry.

THE COURT: That’s okay. Is there anything else y’all
need to tell me?

MR. HARTER: ©Nothing on my end, Your Honor.

MR. BAUGHMAN: I -- the only other thing on my end would
be I -- I know I'm in the very small minority when I say this,
but I don't feel that 4(d) (3) is necessarily applicable to --
is something that you read in tandem with 4(d) (5), simply
because the 4(d) (5) is very specific state officer or agency,
and the South Carolina Department of Public Safety is a -- is

a state agency.

I mean, that is -- I mean, could you argue it's an
unincorporated association? I suppose, but it's -- it's --
it’s noted specifically as a state agency, and I don't -- I
know that there's the Jensen v. Doe case that -- that's cited
in -- I believe it’s the Maybin case, that it should be made
on a —-- on a person authorized, but I disagree with that as

well.

I feel that that is because I don't believe that (d) (3)
applies as it's speaking of non-state agencies, or else I
think that the legislators would have written specifically

state agency. I think that that is -- respectfully to those
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that came before me, I think that that is a mistake that that

-- that -- that Maybin uses that connection. I think it’s
Maybin uses that connection to -- to require service be made
upon that particular -- on a person authorized.

But the whole point of the Jensen v. Doe case was two
people that were employed with the agency that were no longer
employed there. So while the agency was served, they were --
the people that worked there couldn't be served because they
no longer worked there. At the time of the incident, they did
work there, and then at the time of service, they did not work
there. And I feel like that got -- that crossed a lot of
wires in translation after the fact.

And that's all I have for that, Your Honor.

THE COURT: All right. 1I'll review and issue an order.

MR. HARTER: Thank you, Judge.

THE COURT: Thank you.

MR. BAUGHMAN: Thank you, Judge.

THE COURT: Thank you.

(WHEREUPON, the proceedings ended.)

—-—— END REQUESTED TRANSCRIPT ---
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