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STATEMENT OF THE CASE

This matter is pending before the South Carolina Administrative Law Court (the ALC or
the Court) pursuant to an appeal filed by Walker Hughes (Appellant), an inmate incarcerated with
the South Carolina Department of Corrections (SCDC or the Department). In the present appeal,
Appellant asserts that the Department failed to pay him a prevailing wage under sections 24-3-430
of the South Carclina Code (2007) and he is seeking to be paid the prevailing wages for his past
work for Magla Company in the prison industrics program.’ For the reasons discussed herein, the
Court dismisses the appeal for lack of appellate jurisdiction based upon Appellant’s failure to
exhaust his administrative remedies.

PROCEDURAL HISTORY

Appellant filed a Step | Grievance contending that he was not paid a prevailing wage?. On

June 11, 2023, the Department elevated the matter to a Step 2 Grievance without responding on
the merits. The Responsible Official denied the Step 2 Grievance on October 25, 2023, explaining
that Appellant’s gricvance was untimely under SCDC Policy ADM-15.13, sectior} 12.1, which
governs problems with inmate pay. f

This appeal followed on November 22, 2023. It was assigned to the undersigned on
December 15, 2023. Appellant filed his initial brief on January 23, 2024, prior to the date on

which the Record on Appeal was due. Appellant’s bricf designates the following issue on appeal:

} White Appellant indicates in his brief that his cmployment in the prison industries program ended prior o the
decision in Terrenee Appellant does not identify the exact period of time for which he seeks compensation.

?The step | grievance is not presently befare the Court, ., HLED
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The South Carolina Department of Corrections (SCDC) final
decision denying Appcllant's prevailing wage gricvance as untimely
under SCDC Policy ADM —~ 15.13, sec. 12.1 is contrary to the
Court's holding that inmatc prevailing wage grievance involve
SCDC policics and procedures, rather than an isolated incident and
the 15 day filing deadline in SCDC Policy does not apply. Torrence
v, SCDC, 433 8.C. 633, 861 S.E.2d 36 (2021). rehearing denied
August 4, 2021; certiorari denied August 3, 2022,

The Department subsequently sought an extension of time in which to file the Record on Appeal
on February 23, 2024. While the extension was denied, the filing of the motion itself resulted in
a change to the timeline for service of the Record on Appeal. As of the datc of this Order, the
record is not yet due.

FACTUAL BACKGROUND

Appellant is incarcerated in the custody of the Department. According to Appellant, the

relevant facts before the Court are as follows:

While Appellant was employed by the Magla Company Inc., who is a contractor in
the federally approved Prison Industries Enhancement Certification Program,
manufacturing Magla Company in SCDC private prison industry program,
Appellant was being paid less than the prevailing wage for work of similar nature
in the private sector. In this instance, this private sector was Magla Company and
is now refusing to pay the inmates who performed those jobs the prevailing wage
which the S.C. Legislature mandated they be paid in §24-3-430(D) of the S.C. Code
of Law,

JURISDICTION

The Court's jurisdiction to hear inmate appeals is derived from the decision of the South
Carolina Supreme Court in A/-Shabazz v. State, 338 S.C. 354, 527 S.E.2d 742 (2000). See also
S.C. Code Ann. § 1-23-600(D) (Supp. 2023); Allen v. 8.C. Dep't of Corr., 439 S.C. 164, 170, 886
S.E.2d 671, 674 (2023)("[The ALC has subject matter jurisdiction over inmate grievance appeals
that have been properly filed."}; Slezak v. S.C. Dep't of Corr., 361 S.C. 327, 331, 603 S.E.2d 506,
508 (2004) ("[Tlhe [ALC] has jurisdiction over all inmate grievance appeals that have been
properky filed .. ..M.

In Al-Shabazz, the Court held that the ALC's jurisdiction in inmate appeals is generally
limited to state-created lberty interests typically involving: (1) cases in which an inmate contends
that prison officials have erroneously calculated his sentence, sentence-related credits, or custody

status; and (2) cases in which an inmate has received punishment in a major disciplinary hearing
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as a result of a serious rule violation. 338 S.C. at 369, 527 S.E.2d at 730. However, the South
Carolina Supreme Count subsequently clarified that the ALC has the authority to review the
Department's failure to pay the prevailing wage. See Wicker v. S.C. Dep 't of Corr., 360 8.C. 421,
423-25, 602 S.E.2d 56, 57-58 (2004) (stating the ALC was authorized to review ﬂlc Department's
failure to pay the prevailing wage); Adkins v. S.C. Dep't of Corr., 360 $.C. 413, 419, 602 S.E.2d
51, 55 (stating inmates could seek remedy for unfair pay by filing an inmate grievance.).

Moreover, as discussed in detail below, the Court’s jurisdiction is further limited by the
requirements of S.C. Code Ann. § 1-253-380.

DISCUSSION ,

" The Department denied Appellant’s grievance as untimely pursuant to SCDC Policy ADM
-15.13. Policy ADM 15.13 is globally entitled *Inmate Pay.™ It requires cach warden to designate
at least one Inmate Payroll Office for a correctional facility. SCDC Policy ADM 15.13 section 3.
The office is responsible for entering inmate pay data into the Inmate Pay System. Jd.

Policy 15,13 also establishes a system and procedure to handle problems with inmate pay.

This policy is located in Policy ADM 15.13 scction 12, This section is entitled “Problems With
Pay.” SCDC Policy ADM 15.13 section 12 reads:

12. Problems with Inmate Pay:

12.1 TInmates must report any problems in their pay to their

institution’s inmate pay designee utilizing the Automated Request to

Staft Member (ARTSM) within 15 days of the payroll date error.

The inmate should maintain a record of the ARTSM reference

number. The inmate pay designee will review the case and

determine whether any additional pay is owed. Payroll corrections
will be limited to the following:

e If the inmatc fails 1o notify the Agency in writing and within 13
days, no back pay will be given.

» The pay rate will be adjusted to the proper rate amount for future
pavroils in accordancc with these procedures.

s The inmate may receive additional pay owed for the previous two
(2) pay periods only.
Id. at section 12.1. As this language indicates, the policy is phrased in mandatory terms. Inmates

*must™ (1) report “any™ problems in their pay; (2) to their institution’s.inmate pay designee; (3)
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using the Automated Request to Staff Member (ARTSM):? and (4) within 15 days of the payroll
date error. /d.

“The inmate pay designee will then review the case and determing whether any additional
pay is owed.” Id (emphasis added). If, after review, additional pay is owed, the *inmate pay
designee will make the appropriate entry to deposit the additional pay into the inmate’s pay
account.” Jd. at scetion 12.2. Pay rale corrections may also be made. /d. The inmatc pay designee
is the person designated by the policy to “respond to inmate pay problems as prescribed in [section
121" Id.

Nothing in Appellant’s submissions to the Department suggests an attempt to utilize the
problcm‘s' with pay system cstablished by [’olicy‘ADM 15.13 section 12.1.* None of Appellant’s
submissions to the Depariment reference ADM 15.13 or any of its provisions. Inmate pay
complaints are commenced using the ARTSM, the automated kiosk, but Appellant initiated his
wage complaint using the standard internal grievance system. Decisions on pay complaints,
including whether additional pay is owed, are made by the inmatc pay designee. Decisions on
inmate grievances are made by different personnel. |

Appellant does not appear to dispute that he failed to follow Policy ADM 15.13, Section
12.1. Appellant argucs that under Torrence v. S.C. Department of Corrections, 433 8.C. 633, 861
S.E.2d 36 (Ct. App. 2021) reh'g denied (Aug. 4, 2021). cert. denicd (Aug. 3, 2022), and Ackerman
v. South Carolina Department of Corrections, 415 S.C. 412, 782 S.E.2d 757 (Ct. App. 2016)

inmate pay was a policy or procedure that could be challenged at any time. According to

* [nmates access the ARTSM svstem using a computer kiosk housed in the carvectional facility,

% The Court recognizes that, in some cases, an inmale’s gricvance iself could be at attempt to invoke SCDC Policy
ADM 15.13 section 12.1, In those cascs, an inmatc whose complaint was otherwisc untimely might stifl have a claim
to backpay for the fifteen-day pericd immediately preceding the filing of the grievance. Here, however, the Court
cannot construe Appeliant’s filing as an attempt to invoke provisions of the inmate pay policy. As discussed above,
Appellantinitiated the ¢laim using the standard internal grievance procedure rather than the automated kiosk. Notably,
e Court does not construe ADM 15,13 and the inmate grievance system as mutually exclusive alternatives,
Departinent rules and policics are ordinarily construed in the same manner as siatutes, See, e.g., Vector Marketing
Corp. v. New Hampshire Dept. of Revenue Admin., 942 A.2d 1261, 1263 (N.H. 2008) (*We use the same principles
of construction in interpreting administrative rules as we usc with statutes™); Lewis v, Jacksonville Bldg. & Loan Ass'n,
540 S.W.2d 307, 310 (Tex. 1976); State ex rel, Staples v. Young. 41 8 NLW.2d 333, 336 (Wis. Ct.App.1987). The Court
is therefore required to harmonize ADM 13513 with the internal grievance system if passible. Hodges v. Rainey, 341
5.C. 79, 3-89, 533 S.E.2d 578. 583 (2000). ADM 13,13 can be constued so that both are effective. ADM 15,13(12.1)
requires that inmates who question their rate of pay must report the issue through the Automated Request w Staff
Member (ARTSM) within 15 days of the payroll date crror. If, afier doing so, the Department does not take proper
corrective action as cutlined in ADM 15.13, then the inmate may resort in the grievance system to address the
Department's violation of ADM 15.13. Both policies may be given effect in this manner. Were the Court 1o conclude
otherwise. ADM 15.13 would simply cease to exist for cases involving ihe Prevailing Wage Act.

4



- ADM

exeeption compamb]e 0 that discussed In 7 orrence. Torrence is not thcrctorc controilmu with

Appcliant, the gricvince policy and inmate’ pay” policy work in con_;uncnon mth gach other
Appulinm cites-1o the DcpMmem 5 Sepu.mbcr 2023 revision to'its grievance procedure in support

of his arpuments.>. , .
~“The Court’ does not dispute that in Yomsnce our Courl of Appeals held that thc prisoner

‘ in questlon nmely ﬁfed a-formal grievance under Department Policy GA-01.12, section 13.9.

: -Tonence, 433 8.C. at 643 861 S. F. 2d at 43. Howevcr. the decision in Torrence is not controllmg

for two reasons. First, Torrence decs not dlSCuSS or mention ADM 15.13. That pollcv and its

effect on prevailing wage claims was not raised to or l’U|Ld upon in Torrence. Additionally, Policy

3 l';> is not part ¢ of thc Depanm:.nt s mtema] grle\ ange. procedure and, does not. contain an

respect to the apphcatxon of AD\i 15.13.

Second while the Torrence decision VvaS not 1ssued untll June of 2{)21 u mvolved an

mmate etnevancc filed 14 years earher, in ?007 At that tn'ne, seétion 13.1 of SCDC Pohcv GA-

.01 12 provided that Step 1 ancvanc:.s be filed wnhm fificen davs of the alleged incident that led

to the. grxevance. Torrence 433 8.C. at 638 n. 6, 861 S.E2d at 39 n. 6. An c\ccpuon to this 15-

“day deacilmc for pohcnes and procedmcs was set forth in. section 13. 9 of GA—O] 12, Howe\ er, in

2014, before Appellant entered the prison industries program, the. Depat‘cment revised SCDC
Policy GA-01.12,
“The 2014 policy provldt.s, as did the prmr policy, that inmates must make an cffort to

mformaﬁy resolve a grievance, but Lhe revision imposes a deadlme of elght (8) workmg days in

which fo utilize informal gnevancc resoluuon If informal reiolunon is not achieved, then an

Jnmate must complete Form- 10-5 (aflu’a Inmate Gricvance Form !/ Step 1} within ught vorkmg

days ofthe Department’s ronnak response to 1hu mfonml gucvance An excepuon for pohclcs and

' procedures remained.in the revised policy, but.this exception which was so crucial in Torrence

was changed to the following: "feJxceptions 1o the el ht-(8 day working-time Imz:: requirement
2 g g =t

will be mide for g grievances concemmg, pohcmsfprocedurcs " $CDC Policy: GA- 0L 12(13. 10)

. (emphasxs added). This language is notablx phrased in the singular “the cight (8) working day {ime

Imm‘ » but there are two elght-dav tlme limits to “which this. Ianouagc could apply No higher court

SAs menuomd suprd, the exact dates.of Appellant’s cmp[oyncm are unknown cxcept th'\t Appellant's emp!oyment
in the PIP ended pnor 1o the decision in Torrence, The Torrence decision 'was issued in 2021 and tlie supreme court
denied certiorari in August of 2025, Accordingly, Appellant’s claim arose prior to the effective date of the September
2023 pchcy revision and the policy Icwmm doas not applv 10 this dppeal.
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| _in South Carohna has addresscd the cffcct of this pohcy I‘C\'lSiOD placmg ‘the continued
: apphcablhty of Torrence'to clalms which post-date the rev1510n m doubt

“The Court now ‘turns to’ the effect of Appeliant s undrsputcd noncomphance with ADM

15.13. The Court concludes that Appellant’s noncomphance divests the Court of jurisdiction to

vqf.enlertam the. appeal ADM 15.13 provides an; admmmtrauve remedy for dlsputes regarding an

fmmate s rate of pay. ¢ Appellant did not avail hlmself of thls avenue for rellef ina timely manner.

The i‘a:lun. to timely avail oneself of an admuustramc rcmcdv constltutcs a failure to

‘ ,exlmust admlmstram e remedles As the Umted States Supreme Coutt explamed in the Woodford

v Ng go “

Because e\haustlon rcquxremcnts are dcsxgncd 1o deal wnth pames who do not want
© . to exhaust, administrative law creates an incentive for these partics to do w hat they
- .»would otheiwise prefer not to do; namely, to” give-the agency a fait and full - -
. opportunity to adjudicate their claims. Administrative law does this by requiring: -
. proper exhaustion of administrative remedies, which “means using all steps: that the A
“agency holds out, and doing so properly (so that the i agcncy addresses the issues on
-the mierits).” Poza, 286 F.3d, at 1024 (emphasis in original).’ This Court has .
- described the doctrine-as follows: “[AJsa genefal rulé ... courts’ should not topple
~over administrative decisions unless the administrative body not only has erred, but
~ has erred against. objection made at the time appropriate under its practice.”
United Siates v. LA. Tucker Truck Lines, Inc., 344 U.S. 33, 37, 73 S.Ct, 67, 97
- L.Ed. 54 (1952) (empha‘;ls added in Woodford). See also Sims v. Apfel, 530 U.S,
- 103, 108, 120 8.Ct. 2080, 147 L.Ed 2d 80 (2000), id,, at 112,120 S.Ct."2080
"“(O'Connor,-J., concurring in part and concurring in Jjudgment) (‘On this: underlymg*
- “principle of admmlstrauve law, the Court is unanimous®); id., at 114-115, 1208.Ct:
2080 (BREYER.J dlssentmg) Unemployment Compematzon Comm'n of Alaska
v. dragon, 329 U.S. 143, 155, 67 S.Ct..245, 91 L.Ed. 136 (1946) Hormel v.
Helvering, 312 US. 532 356—557 61 S.Ct. 719, SSLEd 1037 (1941); 2 K. Davis
& R. Pierce, Administrative Law Treatise §-15: 8, Pp- 341-344 (3d ed.19%4). Proper
exhaustion -demands compliance with an agency's deadlines and-other critical
. procedural rules because no-adjudicative system can function effcctwcly thhout _
imposing some orderly. structure:on the course of its. proceedmﬂs s e

S

.. Woodford v. Ngo, S48 US. 81, 90-92, 126 8. Ct. 278, 233?786,(2005)3,,.5 o

s SCDC Pohcv ADM 1513 sectlon 12. 1 exptessl}, pmvxdes that no back pa\- wnll bc gwcn lf Lhc inmate’s notification

" 2 s untimely. "In contrast, section 12.1 does not specify what penalty will be |mposed upon an inmate’s request to adjust

-hi$ pay-rate to the com¢ct amount for futurc pay: periods-if the inmate’s request is untimely.” The Court concludes,

“however, that section 12.1's requirement that inmates niust report probléms in their pay to their institution’s inmate

-pay designee w ithin 15 days of the payroll date error applies equally to all payroll complamts "An inmate whosc

- complaint is untimely is therefore entitled to no relief. Of course, any Bar would apply solely to the pay period about

which an inmate has coriplained. Complaints associated with future pay periods, mcludmg requests to adjust the pay
. rate for future pay. would not be-affected by the untimeliiiess of 8 cqmplamt about a prior pay pcriod.
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I'hc facts of Woodford are similar to the facts of this case. - ¥ ooc{fard nwolved a California
-_mrnate Although the time frames differ chghtlv lhc ‘inmate gr;evance proccss in California is
“similar 1o that contamcd in SCDC Pchcv GA. 01 12(13.2). Ta initiate an mmatt, gnevancc in
.'Cahtomta, an inmate must fill out a'simple form. Id. at 85-86. “Then, as e\plamed on the form
- iuself, the prisoner “must first informally seek :ehefthrough discussion w 1th the approprlatc staff
" member.* Id. The staff member fills in part C of the form under the headmg Staf‘f Rcsponse *and
then retutns the form to the inmate. Jd. If the prisoner is dissatisfied with the result of the informal
) review, the inmate may pursue a formal review procass which involves a written- complamt on &
- spcc;ﬁed form . The inmate then must submlt thc fonn toacther with a fcw other documents
to the appeals coordmator within fifieen workmg d'ws of the acuon taken }'d if the Q;rlé‘oner‘ .
receives an adverse determination dt this first level the intate may proceed to the second level of -

rwww conducted by the warden by compleuno section F.of the form and submitting the form

within fifteen ‘working days of the prior decision, Id- In IVoadfmd the United States Suprcme

© Court held that an inmate failed 10 exhaust admlmatranve rcmedm bccause thn, mmate filed his

" formal Gnc\ranm. well afier the apphcable fifteen w orkmsz da\r deadline. /d. at 102

Wood ford was decided under the federal Prison Litigation - Rcform Act, bm ‘the South
Carolina’ Supre:m Court tooK a s1m1hr position' in Brown v. James, a case involving a school
board’s: ‘authority to terminate a teacher under the Teacher Emp\oymém aﬁd Dismissal Aci’ 5.C.
Code Ann. § 59-24-420 (2004). Brown v. James, 389 S.C. 41 48, 697 S. E.2d 604, 608 (Ct App.
7010) Thc court in Brown stated that ¢ [l]n order to fullx exhaust. [the tea.cher s]’ adm1mslram'
rcmedlcs. (the teacher] was u.quzrcd to request-a hearing bcfore the Board wzt}un the rrme frame
prescribed by the Employment and Dismissal Act.” Id. 189S .C. at51,697 S E2dat 609 (emphas:S
added), While the court in Brown concluded that the teacher’s circuit court action was not barred
by exhaustion of administrative remedxes Brown is notable for its stance on_compliance. with
apphcable deadimes as part and parcel of exhaustion of administrative mmedxes It is undlsputed
that- Appellant did niot timely avail himself of . possible redress under ADM 1s. la. The ‘Court
: therefore concludes that Appellant failed to exhaust. his admlmslratwc remedles '

~The South Carolina Court of Appeals hcld that subject matter ]urxsdxcnon is dmmct from
-the doutrme of exhaustion of adriinistrative remedies. C’ap City Ins. Co. v. BP Staff; Inc., 382

S.C. 92,100,674 S.E. 2d 524, 53820 (Ct. App-2009). As the Court of Appealsexplained, “subject

_matter Junsdlcnon is the power of a court to hear and dctermme a class of cases. Id, 382 S.C at



v 100 674 S. F 2d at. 528 (quotmcu‘i’fanne: " Wesrmglzome f,!ec: Cmp s 380 S.C. 91 93-04, 668
'S.E2d 795,796 (200 8)): In contrast, the failure to-cxhaust admlmstratwe 1emed1cs goes to whether
a suit is prcmature. 1d., 382 S.C. at 100, 674 S.E.2d at 529, The Capital Ctly court descnbcd the

doctrine ‘of exhaustion-of administrative remedles as a rule of policy and convemem.e rather than

"+ arule of jurisdiction. Jd.

“Exhaustion of admlmstram'c rémedies. in- Circuit Court is of course not generally
Jjurisdictional. This case, however, is pendmg before the Admmlstratwg Law Court. w}uch alters
the anah sis. Our Supreme Court has emphaszznd that in admxmstranve matlers, statutorv
‘;pmwsmns control. In Bone v. U. S lvood Serv.; thc South Carolma Supreme Court stated

- [tloday we reiterate that appeals in ‘administrative agency matters are hand]ed

" differently than appeals in other cases. The South ‘Carolina’ General Assembly

. -enacted the:APA's mechanisms for review'te provide uniform procedures after the,
- - exhaustion -of administrative remcdies; the APA's pmwsmns are controllmg in

‘these agency matters and supersede any ‘conflicting provnsxons '

399 S.C. 566, 585;733 S.E.2d 200. 210 (2012 (adherea’m onrreh’g, 404-S.C. 67 744 S.E.2d35
(2013)). , :
 “This" prmczple aﬁecm the- apphcatlnn of exhaustion: of admmtstralwc remedies in
j'admimstranve matters. As the United States Court of Appeals for the District of Columbia has
explained in addressing exhaust:on oft admmlstmuvc rcmed:es undcr federal admxmstratwe law:

the word “e\haucuon” now describes two dxslmcl 1egai cmlccpls. The first is a
~ judicially created doctrine requiring partics who seek to challenge agency actionto
exhaust available administrative remedies before bringing their case to-court, ‘We

',w111 call this doctrine * non-jurlqdlcmmal cxh;.ustmn’ P

The second form of exhaustion arises when Cong gress. reqmrcs resort. to -the.
administrative process as a predicaté to judicial review. This urlsdlct)onal _
. exhaustion™ is rooted, not in prudcnualprmclplcs buti m Congrcss powerto control’
““the jurisdiction of the federa! courts. Whethér a statute rr.qmres exhausuon is purcly
a question of statutory interpretation. -

' Avoca‘aas Plus Inc..v. Venemmi."wo Faa 1243, 1247-48 (D.C. Cir. 2004). (iritesnal citations
ommed) Our Court of Appcals has noted that the common law doctrme ‘of ehhau«;non of
li-_admmistratwe remedies. is commonly and mlstal\mlv conﬂated with thc Junsdlctlon of an
appellate court to entertain an adm:mstratwa appc'il Adazmon W R:cizland Cn!} Sch Dist. One,
332 8.C. 121, 125, 503 S.E.2d 752, 754 (Ct. App. 1998_) ((\ {tlhe requ“l_rcment of exhaustion of

administrative remedies vis-a-vis'a court's authority to hear a case involving an agency, where a
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" plamntf has not asked the agencey for relicf, is often confused” ). It has drawn a clear distinction
‘between the two exhausnon rcquu'cments In I”(zz(ghr v. ere.s, for cxamplc the Court of Appedls
' dlscussed the common law doctrum of cxhaustton of mmedus, but, in domg 50, also stated that

“fwle eXpress 10 opmlon whether faliure to exhaust administrative remedies is jurisdictional under

the Administrative Procedures Act.” 300 8.C. 201, 205 at n. 2, 387 S.E.2d 91, 93 at n. 2 (CLApp.
. 1989) (émlerril!ed on other grounds by Paradis v. Charleston County Sch. Dist., 433 8.C, 562, 861

* $.E.2d 774 (2021). | |

The ALC is a creature of statute and must dcpend enurelv upon consmuuonal and slatuton(

p”rovisions for its ‘authority and Jurlsdlctlon See generally S.C. Code Ann. §§ 1-23- 500, e :

seq. (Supp 2023). “The General Assembly has the authority to limit the subject matter Junsdxctlon
~ofa court it has created: therefore. n can prcscnbe the parameters of the ALC's powt ers.” Amisub
of 8.C.; Ine. W 'S.C. Dep't of Heah‘h & Emv't Control, 403 S.C. 576, 383. 743 8. E.2d 786, 791
© (2013). Tt follows that where the Legislature has prescnbed requxremcms whwh must- be satisfied
before thu ALC mav address a matter, those requirements are junsdxctwnal
Whether exhausuon of remudus is Junsdxcuonal in the ALC thcrefme depends upan
whether exhaustion of remedies is statutorily mandated. See S.C. Dep't ¢ of Health & Env't Controf
v. Blocker, No. 15-ALI-07-0554-CC, 2016 WL 5867852 at 6 (S.C. Admm L. Ct. QOct.
. 2016) (statma "discretion whether to apply doctrine of exhaustion of romedies dxsappear:, when the
’ admm;stratwe remedies are prescnbed by statute). See genem!lv Reeponstble Econ. Dev V. 8.C
Dep't of Health & Env't Control, 371 S.C. 547, 553, 641 S.E.2d 425, 428 (2007) (“[R]crrulatory
bodies.: have only the authority granted them by the lcgm!ature ).

This matter is an appeal from a decision bv the Dcpartment, The Court has aathority to
presxdc over all appeals from final decisions of contested cases from 1he Dcpartmcnl of
Cotrections. S.C. Code Ann. §. 1-23-600(D). (Supp. 2023). Rev iew. of such dec:sxons must be'

" conducted in the samic manner as prescribed by Section 1-73-’380 for _;udtc:al review -of final
agency decisions. S.C. Code Ann. § 1-23-600(E ) (bupp 2023). -Scction | ”3—380 in s prowdcs
in pertinent part that: “[a] party who has exhausted all adiministr: ative remedies avmlab!e within
the agency and who is aggrieved by a final decision ina contested casé is entitled to _:z:dzcm! review
‘ pzer.suam‘ {o this article and Article’1.” S.C. Code Ann. § 1-23-380 (Supp, 2023) (emphasis added).
This stalutp c\pressly refers to exhaustion of all admlmstmtwe remcdxcs as a condition prccedent

. to judicial review. The statute is titled ‘Judlcml review upon exhausuon of administrative
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remedies ® Id (emphasis a;ided) By a‘ckncﬁ&ledoing that judicial 're'x;i‘éw is available upon
exhaustion of administrative remedies, the section’s title confitms the exhaust[on of administrative
I‘emedlﬁ‘.‘i isa statutory condition.precedent to Judlmal review, See L mdsay v, S Farm Bureau Cas.
lns Co 258 8. C 2’?2, 277, 188 S.E.2d 374, 376 (1972) (It is ‘proper-to consxder the title or
caption -of an act in aid of construction to show the mtent of' the leomlature”’) "

The South Carolina Supreme Court constiues section 1-23-380 in this fashion. Discussing
section 1-23-380, our Supreme Court has stated that “the statute also pmvldes that the appealing

, party | must ¢xhaust their admmlsirauve remedies bcfore resorting to Judicml review.” Nucor Steel
STl v S.C Pub. Serv, Comm'n, 312 5.C..79, 83-84, 439 S.E.2d 270, 272 (1994) (emphasxs added)
o Or, s fustice Heam explained: _
o Exhaustme one's admlmstratm. remn,dles is a threshoid rcquxremunt to obtammg _
L réview in the courts. Thus. prior to appealing to the circuit court of the court qf '
" appeals, the appellant must have already exhausted his administrative remedies and
obtained a final decision from the agency. This is the effect of sev..txons 1—23—380
cand 1-23-610. -

' Bone, 399 S.C. at 585, 733 S.E.2dat 210 (emphasis added) (Hearn 1., dissenting); see-also Wright
S C Dep't of Soe. Servs., No. 2008- UP-316, 2008 WL, 084'3964 at *1‘(8’ C. Ct. App. June 25,
2008) ¢ ‘falfter an aggrieved pdrty ‘has exhausted all-administrative remedses avazlable within the
Department he may seek jUdlClaI review of the decision™).

- The Colirt therefore concludes that section 1-73-380 fiﬁposeé a ‘mandaloi'v statutory
reqmrement that all administrative rcmcdu:s be cxhaustcd before Judxcxal review is available.’
Accordmgl}, e\haustlon of admlmstratwe remedles is _}unsdlctlonal in appeals at the
Admmlstrauvc Law Court,

Bccause Appclldm failed to e\haust lm admmlqtratwe n.m‘.dxes. and thls I‘axlurc dcpuvc.s

the Courc of jurisdiction, dlsmlssal is approprmc $ The Court- rcconmzes that. i Appellant is

" The C&urt is aware . of that section 1-23-380 provides that a “pn.hmmary, procedural, or mwrmx.dlat; agcncy action
_or ruling is lmmcdmtely reviewable if review of the final agency decision would not provide an adcquate Temedy.™
Howcver, this part of section 1-23-380 applies, by its terms; only to'intermediate or interlocutory appeals. -

§ Some:courts view the failure to exhaust administrative remedies in adiministrative-cases as depriving ai appe]late
court of subject matter jurisdiction. ” See e.g., Sifverlon Mountain Guides LLC v. U.S. Forest Serv., No: 5:22-CV-
00048-JMK, 2023 WL 6148122, at *8 (D. Alaska Sept: 20, 2023); Abrons. Fam, Prac. & Urgent Care, PA v. N,
- Carolina Dep't of Health & Hum, Servs., §10 S.E.2d 224, 228 (N.C. 2018), Issues relating to subject niatter jurisdiction
may be raised at any timie and should be taken notice of by the court on its own motion, Ness v. Eckerd Corp., 350
S.C. 399, 402, 366 S.E.2d 193, 195 (Ct. App. 2002). Howover, cven if the failure to exhaust administrative remedies
is wcwcd as merely depriving the Court of appellate jurisdiction, the juri isdictional issue is stil] one which should be
reised by the Court on its-own maotion. See eg., Gateway Adssoes. Lid, Plship v, Techna Coibp., 966 F.2d 1452(Table)(
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correct,® the outcome of this order may be considered harsh, Unfortunately, the Court simply lacks

the authority to address Appellant’s claims.
ORDER
IT IS THEREFORE ORDERED that this appeal is hereby DISMISSED.

AND IT IS SO ORDERED.
'//7,; bl
§ 1)

4

The Honorable Robert L. Reibold
Administrative Law Judge

March 14, 2024
Columbia, South Carolina

1992 WL 112287) (6th Cir. 1992) (*[i]t is thercfore ORDERED lhat the plaintiils appeal and the defendant’s cross-
appeal arc dismisscd sua sponte for lack of appeliate jurisdiction.”); Dieffenbach v. A’y Gen. of Vermont, 604 F.2d
187, 199 (2d Cir. 1979) (*[w]e sce no apparent reason for treating lack of appellate jurisdiction in any different manner
[zhan subject mawer jurisdiction], and the court may, on its own motion, dismiss the appeal™); Hamize v. Hall, 211
So0.3d 47, 47 (Fla. Dist. Ct. App. 2016) {the “causc is sua sponte dismissed for lack of appellate jurisdiction.”); Com.
ex rel. Ransom Twp. v. Mascheska, 239 A 2d 386, 387 (Pa. 1968) (“{a]ithough this case was argued on its merits and
neither party has objected 1o an assumption of jurisdiction by this Cour, our lack of dircet appeliate jurisdiction can,
and should, be raised sua sponte™).

 The Court makes no determination one way or another regarding the propricty of the actions of the Department
below. This order does not reach the merits of the case.
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