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STATE OF SOUTH CAROLINA
ADMINISTRATIVE LAW COURT

Docket No. 23-ALJ-15-0022-AP

" Robert Spigner, #65500,
Appellant,
V. FINAL ORDER

South Carolina Department of Probation,
Parole and Pardon Services,

Respondent.

e’ N N N S N N N N N N

This maﬁer is before the South Carolina Administrative Law Court (ALC or Court)
pursuant to an appeal filed on July 21, 2023, by Robert Spigner (Appellant), an inmate in the
custody of the South Carolina Deparfrnent of Corrections (SCDC). On June 21, 2023, the South
Carolina Department of Probatlon, Parole and Pardon Services (Department or Respondent)
notified the Appellant of the South Carolina Parole Board’s (Board) unanimous decision to deny
the Appellant parole. The Appellant challenges the Board’s denial of parole on the basis that the
criteria that was in effect at the time of his parole violation in 1971 controls his parole and that the
Board’s use of incorrect criteria renders him 1ne11g1ble to be a part of the parole program. After

careful cons1derat10n of the parties’ briefs, the Department’s determination s affirmed.

ERAN RS wARES

On September 8, 1971; the Appellant was sentenced to life in prison for murder, with the |
possibility of parole after service of ten (10) years. In 1981 upon his initial appearance, the
Appellant was granted parole. However, in September of 2000, the Appellant’s parole was
- revoked for abscondmg supervision, admitting to the use of cocaine and crack cocaine, failure fo
maintain employment and testmg positive for manjuana Since the Appellant’s parole revocation,
the Appellant has been before the Parole Board ten (10) times each resulting in the denial of parole.

- At the Appellant’s most recent appearance on June 21, 2023, the Board unanimously dergg(Sﬂm th
Appellant parole due to the nature and seriousness of the current offense, use of dead%&w%ﬁ)L)E 0
this or previous offense and for the Appellant’s failure to successfully completed community

supervision program. On July 21, 2023, the Appellant filed an appeal with the COlﬁ?t. JANO3 202

.
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ISSUE ON APPEAL

Whether the Parole Board not using the pafole criteria in effect in 1971, renders the

Appellant ineligible for parole? -

STANDARD OF REVIEW
The court’s jurisdiction to review this matter is derived from the South Carolina SAupreme

Court decisions in Al-Shabazz and Furtick. See Al-Shabazz v. State, 338 S.C. 354, 527 S.E.2d 742

(2000) (establishing an administrative review process for inthate appeals); see also Furtickv. S.C.
Dep’t of Prob., Parole & Pardon Servs., 352 S.C. 594, 576 S.E.2d 146 (2003) (incbrporgting final
decisions of the Department into that review process). As éxplained by the Al-Shabazz Court,
“procedural due process is guaranteed when an inmate is deprived of an interest encompassed by
the 'Fourteenth Amendment’s protection of liberty and property.” Wicker v. S.C. Dep 't of Corrs., |
360 S.C. 421, 424, 602 S.E;2d 56, 58 (2004) (citation omitted).

Since parole is a privﬂ;ege, not a right, the routine denial of parole does not consﬁtute such
a liberty interest. See'Cooper v. S.C. Dep’t of Prob., Parole & Pardon Servs. , 377 S.C. 489, 495-
96, 661 S.E.2d 106, 109- 10 (2008) (c1tat10n omitted). If, however, the Board “deviates from or
renders its decision without con31derat10n of the appropriate [statutory] criteria, . . . it essentlally
abrogates an inmate’s right to parole e11g1b111ty and, thus, infringes on a state- created liberty

interest.” Id. at 499, 661 S.E.2d at 111, Thus, this court may review decisions from the

- Department for vi_olatibns of statutory procedure or procedural due process only but may not

review the Board’s substantive decision to deny an appellant parole.

In reviewing such matters, the court sits in its appellate capacity. See id. at 497, 661 S.E.2d

| at 110 (citation omitted); Al-Shabdzz,‘ 338 S.C. at377,527 S.E.2d at 754 (citation omitted). Under

_the Administrative Procedures Act, the court’s review in appellate matters is confined to the

record. S.C. Code Ann. § 1-23-380(4); The court may modify or reverse the decision of the
agency when substantial rights of the appellant have been prejudibéd. S.C. Code Ann § 1-23-
380(5). Substantial rights of the appellant are prejudiced when the agenéy’é findings, ihferences,
conclusions, or decisions are: (a) in violation of constitutional of statutory provisions; (b) in excess
of the statutory authority of the agency; (c) made upon unlawful procedure; (d) affected by other
error of law; (e) clearly erroneous in view of the rehable probat1ve and substantial evidence on
the whole record; or (f) arbltrary or capricious or charactenzed by abuse of discretion or clearly

unwarranted exercise of discretion. Id.



DISCUSSION

As stated supra, parole is s not a r1ght but a privilege. State v. Dingle, 376 S.C. 643, 649,
659 S.E.2d 101, 104 (2008) (citing Sullivan v. S.C. Dep’t of Corrs., 355 S.C. 437,443, 586 S.E.2d
124, 127 n.4 (2003)). The discretion to grant parole lies solely with the Board. Id. at 649, 659
S.E.2d at 104-05 (niting State v. McKay, 300 S.C. 113, 115, 386 S.E.2db 623, 623-24 (1989)). If,
in denying parole, the Board follows proper procedure, then its decision will constitute a routine
denial of narole and summary dismissal of the case would be appropriate. See Cooper, 377 S.C.
atv500, 661 S.E.2d at 112; see also Compton v. S. C’. Dep’t of Prob., Parole & Pardon'Servs.; 385
S.C. 476,479, 685 5.E.2d 175, 177 (2009). The proper proceduré for the Board to follow includes -
considering the factors outlined in Section 24-21-640 of the South Carolina Code, as well as those
listed in the Deparnnent’s parole for:n. Cooper, 377 S.C. at 500, 661 S.E.2d at 112; Compton, 385
S.C. at 479, 685 S.E.2d at 177, see also S.C. Code Ann § 24-21-640 (Supp. 2019) (setting forth
the statutory factors warrarting parole). Additionally, the Board must utilize an actuarial risk and
needs nssessment tool, known as COMPAS, in making'its parole determinatiqns_. See S.C. Code
Ann. § 24-21-10(F) (Supp. 2019).

" If the Board fails to follow proper procedure, giving due consideration to the sp'éciﬁed
factors, an appellant is denied his liberty interest in parole eligibility. Cooper, 377 S.C. at 499,
661 S.E.2d at 111. If, however, the Board adheres to procedure and cnnsiders all the requisite
~ factors, the appellant’s liberty interest is protected, and the Board has the discretion to deny parolé
based on any of the factors found in Section 24-21-640 or its own criteria. See id. at 499, 661 .-
factors — 1nclud1ng_ thQse set forth in Section 24-21-640, the Departrnent s own criteria for parole
o 'consideration, and an actuarial risk and needs assessment — before making its decision to deny the
Appellant parole. Thus, as a routine denjal' of parole, the cnurt’s ability to further review this
matter is limited: - | | |

[Tlhe [] Board may avoid [reversal of its parole determinations] if it clearly states
in its order denying parole that it considered the factors outlined in [S]ection 24-
21-640 and the fifteen factors published in its parole form. If the Board complies
with this procedure, the decision will constitute a routine denial of parole and the
ALC would have limited authority to review the decision to determine whether the

~ Board followed proper procedure. Under that scenario, the ALC can summarily
dismiss the 1nmate s appeal.



{

Cooper, 377 S.C. at 500, 661 S.E.2d at 112; see Compton, 385 S.C. at 479, 685 S.E.2d at 177.
Consequently, because the record. reflects that the Board routinely denied the Appellant parole

~ after complying with the necessary procedure, the court may not interfere with the Department’

determination.

THEREFORE, for. the foregomg reasons,

AFFIRMED.
AND IT IS SO ORDERED.

January 3, 2024
Columbig, South Carolina

CENTMUATE OF SERVICE
fitis i to certify that th undersigned has this date
weived this order in ths ehovs entitied action upon afi
parties to this cause by deposfting a copy hersot,

in the United States Mall, pestage peld, or in the Intsragency

Hail 80 ice addr to the party(ss) or thez tlattcmay(s)

s AArnhALn D

the Department’s decision is hereby

/L_
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S. Phillip Lenskl
Admmlstrauve Law Judge
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State of South Carolina ‘
Department of Probatlon, Parole and' Pardon Serv1ces

 JODI GALLMAN
Acting Director

| HENRY McMASTER '

.Governor

293 GREYSTONE BLVD
" POST OFFICE BOX 207
COLUMBIA SOUTH CAROLINA 29202
Telephone: (803) 734-9220
- Facsimile; (803) 734-9440°

~ Www.state.sc.us/ppp
Decem'ber 14,2023

" The ! Honorable Ph1111p Lensk1
Judge Administrative Law Court
-1205 Pendleton- Street, Suite 224
o vCohimbi'a S.C. 29201

_ RE Robert Splgner, #065500 V. S C Department of Probatlon, Parole and Pardon Services
| Dear Judge Lenski: SR o C

Please find enclosed for filing the Brzef dated December 14 2023 along with proof of service in
-the above referenced case.

‘ Tha1§1k you for_your cooperati_on in this matter.
: Smcerely,

/%’ z/(/cﬁc/c/co;g‘h ¢ /é V\_
Matthew C. Buchanan :
- General Counsel _

J MCB:dn

<’Enclosures :
" cc:. Robert Splgner #065500



" STATE OF SOUTH CAROLINA e
-In The Administrative Law Court :
Docket Number 23-ALJ-15-0022

APPEAL OFFINALDECISION
Department of Probation, Parole, and Pardon Services

ROBERT SPIGNER, #065500...........-.oloseesns s APPELLANT

S.C. DEPARTMENT OF PROBATION PAROLE AND ) L
PARDON SERVICES ....................... S S T UPROTPRUII RESPONDENT

" CERTIFICATE OF SERVICE

I Dawn K. Nlchols Executlve Assmtant to counsel for Respondeht certlfy that I have
served the w1th1n Brzef dated December 14, 2023 on Appellant by deposmng a copy of the same
Cin the United States ma11 postage prepald the 14th day of December 2023, addressed fo:

Robert Splgner #065500 |
Allendale Correctional Institution

1057 Revolutionary Trail
Falrfax, S.C. 29827

I further certlfy that all partles requlred by R/ul’é’ 1tobe serv?tajbﬁrved.
| SR | K Z/’Kfu/ Vf/‘f/7

. Dawn Nichols ,

Executive Assnstant , A .
- South Carolina Department of Probation,

Parole, and Pardon Services -

P.O.Box 207 -

Columbia, South Carolma 29202 '



STATE OF SOUTH CAROLINA
, In the Administrative Law Court
o o . Docket Number 23-ALJ-15-0022

' APPEAL OF FINAL DECISION |
Department of Probation, Parole and Pardon Services

t

ROBERT SPIGNER, #065500,

E | | )

i
'

SC DEPARTMENT OF PROBATION, PAROLE AND
- PARDON SERVICES,

i
I

!

BRIEF OF RESPONDENT

General Counsel

P.O. Box 207

(803) 734-9220

i Matthew Buchanan -

..... ... APPELLANT

..... RESPONDENT

South Carolina Department of Probation,
Parole and Pardon Services

Columbia, South Car_olina 29202

' ATTORNEY FOR RESPONDENT
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STATEMENT OF THE CASE
On December 23, 1970, the Rlchland County Sherlft‘s Department received a call that a
A | checker cab was found parked half-way between Sunglow and Conders Road in Columbra South
| Carolma After the authorltles responded they found Victim slumped over the steering wheel,
' shot in the r1ght temple and her throat cut. Deputles contacted the Checker Cab dispatcher,
B learmng that Vlctlm s last plckup were two males from the airport w1sh1ng to be taken to Farrow '

Road Deputies then spoke to the 1nd1v1duals at the alrport but the interviews brought no leads so

l
l

the case grew cold.

: On February 17 1i971 mvestxgators caught a break when a witness came forward who
sa1d that on-the incident date he gave Appellant and his co- defendant aride to the airport. He
was told to pick them up later on Catahna Court When he returned, both defendants ran to his
‘vehlzcle, and the noticed Appellant was in possession of a reddish purse. They informed the

. witnless they had just robbed and shot a cab driver.~ After this new'information Appellant was
| broulght in for questionlng After being advised\ of his.rights he informed the authorities that he
in fact did comrmtted the robbery, however, he said the co-defendant actually shot Victim. .
| On September 8, 1971 Appellant appeared before the Honorable Wade Weatherford for
~ the charge of murder. Upon completion of this appearance J udge Weatherford sentenced the
‘ Applallant to a term of incarceration for the remainder of his natural life.

_ Atthe tir.'neof the offense South Carolina law allowed for parole eligibility upon the
service of ten years. Appellant was granted parole upon his initial appearance in 1981.

. Appellant’s parole was later revoked in September of 2000 due to his admitting the use of
: coca_lne, abscondlng superv151on, fallure to maintain employment, and testing positive for

marijuana.
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Form 158.1- Arrest Warrant S // /!
Furm Approved by . . = !:;C

ST Attorney General
Section 17-13-160

March 15 1978
PAROLE
STATE OF SOQUTH CAROLINA ARREST WARRANT
COUNTY OF RICHLAND {ndictment Number 71-GS-40-29301
' - Warrant Number W-40-00- 023

: State Identification No. (SID) E2125
TO ANY LAW ENFORCEMENT OFFICER OF THIS STATE OR COUNTY OR OF THE MUNICIPALITY OF COLUMBIA, AND ANY CONSTABLE OF

THIS MAGISTERIAL DISTRICT: .
29 HAR 2000

It appearing from the attached affidavit that there are reasonable grounds to believe that ROBERT SPIGNER, did on th

violate the criminal laws of the State of South Carolina as set forth below:

DESCRIPTION OF OFFENSE:

Robert Spigner has violated conditions 2, 3, 4, 7, and 11 of his parole as ordered by the SC Probation, Parole, and
Pardon Board per parole certificate dated 7/7/81, and the Order of Continuation dated 5/11/98.

Now, therefore, you are empowered, and directed to arrest the said defendant and bring ROBERT SPIGNER before me forthwith to be dealt with
according to law. A copy of this Arrest Warrant shall be delivered to the defendant at the time of its execution, or as soon thereafter as is practicable.

Done at COLUMBIA, S. C. this

day of 2 g MAR Z&E . ‘ —_.-/ o
%WL 1ol Lsy

Sighaturé of Probation and Fafole Agent

£ e m e £ RIMALIT AAMID

Loty O1 NIVILAND

STATE OF SOUTH CAROLINA ' AFFIDAVIT

Personally appeared before me, one VICTORIA JAKES, who, first being duly sworn, deposes and says that ROBERT SPIGNER did within this County
2350 9

and State onthe ___ day of MAH , , Violate the criminal laws of the State of South Carolina in the foliowing particulars;

DESCRIPTION OF OFFENSE:

Robert Spigner has violated conditions 2, 3, 4, 7, and 11 of his parole as ordered by the SC Probation, Parole, and
Pardon Board per parole certificate dated 7/7/81, and the Order of Continuation dated 5/11/98.

The affiant states that there is probable cause to believe that the defendant named above did commit the crime(s) set forth, and that such probable

cause is based on the following facts:

Robert Spigner has moved to an unknown location without knowledge or consent of his Agent on or about 3/16/00, thus
absconding supervision; failed to report as instructed missing monthly reports for 2/99, 3/99, 4/99, 5/99, 6/99, 7/99, and
9/99; has failed to report weekly as instructed missing reports for 3/20/00 and 3/27100; t&sted positive for marijuana on

1/10/00; admitted to using powder cocaine weekly on 10/12/98, admitted to usifig crack cocaine on 8/2/99 and 12/6/99;
admitted to using cocaine on 8/2/99 and 8/23/99; has failed to-maintain employment; has failed to make available\o the

Agent the means to visit his home due to absconding, thus failing to carry out all instructions.

Sworn to and Subscribed before me - :
this day of 2.8 MAR 200, : 7 ' fihn
AR 2000 A
4‘.) Address:
. - i d)é (L.S.) SC Dept. of Probation, Parole, anq Pardon

- - Services, Richland County Office
Signature of Netary Public 1221 Gregg Street

Columbia, SC 29201
|2 —\F-2 o
My Commission Expires ; %P% 5 } i

ANT ERTE
(Form Continues on Back) V\"EARQ,%%@?.‘:
Date entered: :
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