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From: Erin Dean
To: "tgoldstein@cobblaw.net"; Richardson LaBruce
Cc: Xiomara Ingram
Subject: RE: Baracco v. Beaufort County
Date: Tuesday, August 11, 2020 11:30:30 AM
Attachments: image001.png
Importance: High

Thank you. Mr. LaBruce, I am hopefully that Mr. Keaveny is on the mend and can assist you in
responding to my inquiries sent on July 28, 2020. I have copied here
for ease of reference:
 
All:
 
I have now been through the two sets of documents sent in response to FOIA 2019-459 and FOIA
2019-231.  I need clarification
on the following:
 

A)    
Request #1-February 10, 2019 (FOIA 2019-231):
 

1)            Fee of $124.66 has been paid by Ms. Baracco. Is Plaintiff contesting the
reasonableness
of this fee?

2)            There is an allegation in the July 13, 2020 letter indicating
that all emails between
Josh Gruber and Deborah Regecz were deleted. Please provide the basis for this
assertion as I am not in possession of any documentation that supports or refutes
this assertion.

4)            Is there documentation that establishes the relationship between the County and
Ms. Regecz?
 

B)    
Request #2-March 10,  2019 (FOIA 2019-385)
 

1)     
Has this request been abandoned by Request #3 or is this something that still needs to
be considered and ruled
upon?

2)     
If not abandoned, I will need the reasonable estimate for the fee for Request number 2
as indicated in the LaBruce
letter to me dated June 29, 2020.

 
C)    
Request #3-March 18, 2019 (FOIA 2019-459)

 
1)     
This request was an amendment of Request #2 but was again revised at the request of

Judge Buckner which lead
to the reduction of documents from 667 to 167. I have only
reviewed the 167 pages provided. Does Plaintiff believe it necessary for me to receive
and review the 500 pages that were removed?   

2)     
Fee for the production of the revised scope of Request #3 was $71.00.  Is the Plaintiff
contesting the reasonableness
of this fee?

 
D)    
Request #4 March 31, 2019  (FOIA 2019-575)

 
1)     
Please provide reasonable estimate for the fee for Request number 2 as indicated in the

LaBruce letter to me
dated June 29, 2020.
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Depending on whether or not I need to review the additional 500 pages removed after the scope
limitation for FOIA 2019-459,
we can likely go ahead and set up a date to hold a web-ex hearing in
August. I am on a family vacation the first week (August 3-7) but have availability each of the
following weeks.  I do hold Beaufort Multi-Disciplinary Treatment Court (i.e. Drug Court) on
Tuesdays
and currently have depositions or mediations set for August 13, 20, 25 and 28.  If preferred, my
paralegal (Xiomara Ingram) can coordinate a mutually agreeable date with your assistants if you let
her know best person to contact.    
 
Thank you.
 
Erin
 
With regard to the issues raised in Mr. Goldstein’s letter of yesterday, I would point out to the
language in the Burton case supplied which states:
 
“Before the Appellant becomes entitled to the report, the trial court
must first examine the report
in detail in order to determine whether the report’s contents or portions thereof qualify as an
exemption under [Section] 30-4-40 (emphasis added).” 
The Appellate Court went on to review the
sealed documents examined by the trial court in order to determine whether or not the trial court’s
findings were supported by the documents.  Although Mr. Goldstein continues to assert that he has
been excluded
from the in camera process, it is clear from the Order issued by Judge Buckner, as
well as the Appellate Court, that the determination as to whether or not the County properly
redacted the documents requested pursuant to an exemption listed in [Section]
30-4-40(a) is to be
made by me as the Special Referee acting in the place of the trial court.  
 
I would like to set up a conference call with both of you to discuss how we can best eliminate this
issue prior to setting the final hearing.
 
Please confirm your availability for the conference call on the following dates/time:  11:00 am, 2:00
pm, 3:00 pm or 4:00 pm on  8/12 (tomorrow),  anytime from
Noon-3:00 pm on Friday, 8/13, 10:00
am 8/17, 8/18 or 8/19.
 
Thank you.
 
Erin
 
ERIN
D.
DEAN
erindean@tgdcpa.com

TUPPER,
GRIMSLEY,
DEAN
& CANADAY,
PA
611
BAY
STREET
 |   PO
BOX
2055   |   BEAUFORT,
SC
29901
T:
(843)
524.1116    |   F:
(843)
524.1463
 
TGDCPA.COM
The content of this email is confidential and intended for the recipient specified in message only. It is
strictly forbidden to share any part of this message with
any third party, without a written consent of the
sender. If you received this message by mistake, please reply to this message and follow with its deletion, so

616

655



that we can ensure such a mistake does not occur in the future.
 
IN LIGHT OF COVID-19, TGDC HAS IMPLEMENTED A VOLUNTARY WORK FROM HOME PROTOCOL
WHICH PROVIDES OUR ATTORNEYS AND STAFF WITH THE ABILITY TO WORK REMOTELY. PLEASE
BE
ASSURED THAT ALL SECURITY MEASURES ARE IN PLACE TO PROTECT CLIENT INFORMATION DURING
THIS EVENT.  DURING THIS PERIOD, RECEIPT OF PHYSICAL MAIL MAY BE DELAYED.  THEREFORE,
PLEASE SEND ALL WRITTEN COMMUNICATIONS AND DOCUMENTS VIA ELECTRONIC MAIL IN
ADDITION
TO ANY OTHER METHOD OF DELIVERY.  STAY SAFE AND THANK YOU.  
 
 
 
 
 
 
 
 
 

From: tgoldstein@cobblaw.net [mailto:tgoldstein@cobblaw.net]

Sent: Monday, August 10, 2020 6:36 PM
To: Erin Dean <ErinDean@tgdcpa.com>; 'Richardson LaBruce' <erlabruce@Fingerlaw.com>
Subject: Baracco v. Beaufort County
 
Here is a letter that I mailed out today, so you do not have to print this. 
Of course, who knows when mail arrives these days?  I hope you are both
doing well.
 
Tommy
 
P.S.  Interesting trivia point about the Burton case; two of the three Court
of Appeals judges are now on the Supreme Court. 
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS 

     ) FOURTEENTH JUDICIAL CIRCUIT 

COUNTY OF BEAUFORT  ) Civil Action No. 2019-CP-07-00818 

 

 

 

MARE BARACCO, ) 

DEFENDANT BEAUFORT COUNTY’S 

REPLY TO PLAINTIFF’S 

MEMORANDUM OF LAW IN OPPOSITION 

TO COUNTY’S MOTION FOR 

RECONSIDERATION  

 ) 

Plaintiff,  ) 

 ) 

-vs- ) 

 ) 

BEAUFORT COUNTY,  ) 

 ) 

Defendant. ) 

 

 The Defendant, BEAUFORT COUNTY, by and through its undersigned counsel, respectfully 

submits this Reply in response to the Plaintiff’s Memorandum of Law in Opposition to County’s 

Motion for Reconsideration, dated December 17, 2020 (the “Memorandum”). 

A.  WHETHER PUBLIC BODY MAY CHARGE FOR REDACTIONS: 

 In her Memorandum, the Plaintiff offers a unique interpretation of the term “redaction,” 

albeit one devoid of any statutory support. Under the Plaintiff’s theory of FOIA, the public body 

may only charge for “the type of redactions routinely expurgated from public documents, such as 

the names of minors, social security numbers, financial account numbers, etc.” (Pl. Memo., p. 2). 

In other words, public bodies may only charge for redactions when the law requires that 

information be redacted, not when exemptions from disclosure are permitted. While such an 

interpretation is consistent with the Plaintiff’s position, it is directly contradicted by the express 

language of FOIA: 

 Each public body, upon written request for records made under this chapter, 

shall within ten days (excepting Saturdays, Sundays, and legal public holidays) of 

the receipt of the request, notify the person making the request of its determination 

and the reasons for it. . . . This determination must constitute the final opinion of 

the public body as to the public availability of the requested public record, however, 

the determination is not required to include a final decision or express an opinion 

as to whether specific portions of the documents or information may be subject to 

redaction according to exemptions provided for by Section 30-4-40 or other state 

or federal laws. 
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See S.C. Code Ann. § 30-4-30(C). Contrary to the Plaintiff’s position, the South Carolina Freedom 

of Information Act explicitly ties redactions to the exemptions enumerated in Section 30-4-40, 

including but not limited to the exemptions for attorney-client privileged communications.  

 The Plaintiff’s repeated contention that the County relies solely on “a single sentence” of 

the Freedom of Information Act in support of the County’s position is similarly without merit. As 

set forth in the County’s Motion to Reconsider, one of the key additions of the 2017 FOIA 

amendments was the explicit allowance for the recovery of fees for “redaction.” (Def. Mot. to 

Reconsider, p. 2-3). Although a statute need only express a right once for it to be effective, FOIA 

codifies a public body’s right to charge for redactions twice:  

The public body may establish and collect reasonable fees not to exceed the actual 

cost of the search, retrieval, and redaction of records. . . . The fee for the search, 

retrieval, or redaction of records shall not exceed the prorated hourly salary of the 

lowest paid employee who, in the reasonable discretion of the custodian of the 

records, has the necessary skill and training to perform the request. 

   

See S.C. Code Ann. § 30–4–30(B)(double emphasis added). Whether a public body has the 

statutory right to charge for redacting attorney-client privileged information should not be in 

dispute per the unambiguous terms of the Freedom of Information Act. To the extent the Plaintiff 

challenges this clearly defined right, the Court must rely on the language of the statute and find in 

favor of the County.  

 The Plaintiff also attempts to discredit the County’s position on the costs of redaction by 

arguing that the County “shifted its position and its rationale to invoking ‘attorney-client 

privilege’” after the Plaintiff filed suit. (Pl. Memo., p. 2). Once again, the Plaintiff’s position is 

without merit as evidenced by the Plaintiff’s own pleadings. The Plaintiff appears to conflate two 

separate issues: (a) whether certain documents were exempt from disclosure pursuant to the 

attorney-client privilege, and (b) whether a public body may incorporate the anticipated costs of 

redactions in calculating a reasonable estimate of fees for production pursuant to a FOIA request. 

One issue presents itself after production of documents, the other before. There was no shifting of 

rationale; rather, the County’s position has been consistent from the outset. Public bodies may 

redact attorney-client privileged material and they may incorporate the anticipated costs of 

redactions in calculating a reasonable estimate of fees for production pursuant to a FOIA request. 

Once again, Beaufort County’s position on both of these issues is supported by the unambiguous 

text of the Freedom of Information Act.  
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 Despite the ever ballooning scope of this action, the primary issue regarding the fee 

estimates has remained narrow: How can FOIA’s prohibition against charging fees for 

“examination and review to determine if the documents are subject to disclosure” be reconciled 

with the public body’s right to charge fees for redacting exempt information given the inherent 

obligation to analyze and review records as part of the redaction process? If an irreconcilable 

conflict exists within FOIA regarding whether fees may be charged for redaction review, then the 

“last legislative expression” rule of statutory construction would require a court to presume that 

the legislature intended to confer upon public bodies this power. In the County’s opinion, there is 

only one reasonable interpretation of these two provisions that avoids an irreconcilable conflict – 

the interpretation espoused in the Defendant’s Motion to Reconsider. The Plaintiff’s Memorandum 

fails to provide a single reasonable reconciliation of these two sections that does not falter upon 

the review of the express terms of the statute.   

 

B.  WHETHER DEBRA REGECZ WAS AN AGENT OF THE COUNTY FOR PURPOSES OF THE 

ATTORNEY-CLIENT PRIVILEGE: 

 

 The Plaintiff claims that the “extension of the reach of attorney-client privilege to a 

‘privileged third party’ would come as a shock to any court” and “[i]f there is a case anywhere in 

America establishing third party beneficiaries of attorney-client privilege, the plaintiff is unable to 

discover it.” (Pl. Memo., p. 7). There are such cases. Many of them. Federal and state courts across 

the United States have recognized different exceptions to the general rule that communications 

with non-employees can defeat an organization’s claims of privilege. 

 Perhaps the earliest exception is the “Kovel doctrine,” which derives its name from a 1961 

opinion of the United States Court of Appeals for the Second Circuit. See United States v. Kovel, 

296 F.2d 918, 921-22 (2d. Cir. 1961). The Kovel doctrine makes clear that where a non-employee 

is someone whose involvement is needed to enable effective communication between the lawyer 

and the client or plays a role as a necessary agent of the attorney or the client, the privilege is not 

waived merely due to their inclusion in the communication. State v. Love, 275 S.C. 55, 59, 271 

S.E.2d 110, 112 (1980); AVX Corp. v. Horry Land Co., No. 4:07-CV-3299-TLW-TER, 2010 WL 

4884903, at 7-8 (D.S.C. Nov. 24, 2010) (acknowledging the Kovel doctrine). 
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 In the years that have followed since Kovel, courts across the country have similarly 

adopted the “functional equivalent doctrine,” which protects communications between 

organizations and contractors who are the functional equivalent of employees. In re Bieter 

Company, 16 F.3d 929 (8th Cir. 1994). Pertinent to the case at hand, Bieter found that a real estate 

consultant was intimately involved on a daily basis in the organization’s business and, therefore, 

“was in all relevant respects the functional equivalent of an employee.” Id.  

 In deciding to adopt the functional equivalent doctrine, the Eight Circuit explained its 

reasoning using the following hypothetical: 

 A literalistic extension of the privilege only to persons on the corporation’s 

payroll would invariably prevent a corporation’s attorney from engaging in a 

confidential discussion with a corporation’s regular independent accountant, no 

matter how important the accountant’s information would be to the attorney. . . .  

Such information will, in the vast majority of cases, be available from the client or 

the client’s employees, but there undoubtedly are situations . . . in which too narrow 

a definition of “representative of the client” will lead to attorneys not being able to 

confer confidentially with nonemployees who, due to their relationship to the client, 

possess the very sort of information that the privilege envisions flowing most freely. 

 

Id. at 937-38 (internal citations omitted). In a similar case to the one before the Court, the 

Massachusetts Land Court ruled that the inclusion of a real estate broker, who was not an employee 

of the company, on emails with the organization’s lawyer did not waive the attorney-client 

privilege: 

Given Mr. Batchelder’s central and important role as the real estate counselor 

guiding Hobbs Brook in much of its land dealings, his presence on the distribution 

list of transaction emails to and from the company’s law firm ought not, by itself, 

strip away any otherwise applicable privilege. The court concludes that the 

Supreme Judicial Court, if it were to consider this question, would decide that Mr. 

Batchelder’s unique role made him a necessary partner in the provision of legal 

advice to Hobbs Brook about how the transaction, which the lawyers were helping 

shape with that advice, ought have been structured. Without Mr. Batchelder’s 

involvement, the lawyers’ advice may have been deficient, and based on less than 

the best input from the client. This conclusion holds even though the disputed 

emails appear to be those from the lawyers to Mr. Batchelder, and not any flowing 

in the opposite direction. 

 

One Ledgemont LLC v. Town of Lexington Zoning Bd. Of Appeals, Misc. 13-PS-477585, 2014 

Mass.  LCR LEXIS 92 (Ma. Land Ct. 2014).  

 Derivative attorney-client privilege is not nearly the creature of fiction that the Plaintiff 

claims. It has been accepted by courts throughout the United States and has become more common 
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place as organizations and industries have become more complex and specialized. For these 

reasons, the Special Referee should reconsider her Order and find that privilege was not waived 

by copying a third party real estate broker on an organization’s communications with legal counsel.  

 

 

  

 Respectfully submitted,  

  

Hilton Head Island, South Carolina. s/ E. Richardson LaBruce    

January 15, 2021. E. Richardson LaBruce, S.C. Bar No. 80106 

 FINGER, MELNICK, BROOKS & LABRUCE, P.A. 

 Post Office Box 24005 

 Hilton Head Island, SC 29925-4005  

 Telephone:  (843) 681-7000 

 Email: erlabruce@fingerlaw.com 

 ATTORNEYS FOR DEFENDANT 
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Purchasing advertised an RFP 030217 for Real Estate Broker Services which closed on March 
2, 2017 in order to help us with the sale of DSN property on Broad River Blvd and to assist us 
in the future with finding/buying DSN homes/property.  We had a pre-proposal meeting on 
February 9, at 2 pm.  One realtor attended the meeting along with staff.  On March 2, 2017 
we received one response from Ballenger Realty; Mrs. Deb Regecz.  The contract was for one 
year with four one year renewals and not estimated to go over $50, 000.  Contract was signed 
by Gary Kubic, and staff estimated the contract would not to exceed $50K. 

The Broad River Home sold for $90,000 which included a 6% commission of $5,400. 

Contract was renewed on April 20, 2018 and good till June 30, 2019.  Broker services included 
finding homes/lots for DSN. Possibility of four homes. 

Currently working on three homes: 608 Center Drive, 1604 Dean Drive, and Waddell Street. 

6% realtor fee for each home when ready for closing.  Each contract/purchase includes the 
6% realtor fee which may be worth an estimated 19K or less per home. 

So far in 2019 we have contracted to purchase three homes and one lot with the following 
prices/realtor fees: 

1. Two homes from Saltline Builders:  

a .608 Center Drive, Beaufort, selling price $317,100, fee $19,026, 

b. 2700 Waddell Road, Beaufort, selling price $288,875, fee $16,350 

2. One home from Hutter construction: 1604 Deanne Lane, Beaufort, selling price $347,568, 
fee $19,674 

The lot cost and prep where, $39,530, $50,400, $53,000. 

1 Bostic Circle lot for the fourth house was $34K. May need site work up to $20K. 
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 I certify that the Record on Appeal contains all material proposed to be included by any 

of the parties and not any other material. 
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STATEMENT OF ISSUES ON APPEAL 

 

1. DID THE SPECIAL REFEREE ERR IN FINDING GOVERNMENT OFFICIALS 

CONDUCTING GOVERNMENT BUSINESS ON PRIVATE E-MAIL ACCOUNTS, CAN 

CLAIM “PRIVILEGE” FROM DISCLOSURE UNDER THE FREEDOM OF INFORMATION 

ACT? 

 

2. DID THE SPECIAL CIRCUIT COURT JUDGE ERR IN HOLDING THAT THE 

APPLICANT’S F.O.I.A. CLAIM WAS MOOT BECAUSE SHE DID NOT SUFFER 

“DAMAGES”?   

 

 

3. DID THE SPECIAL CIRCUIT COURT JUDGE ERR BY REFUSING TO AWARD THE 

PLAINTIFF/APPELLANT ATTORNEY’S FEES AND COSTS WHEN SHE WAS A 

PREVAILING PARTY UNDER THE SOUTH CAROLINA FREEDOM OF INFORMATION 

ACT?  

 

STATEMENT OF THE CASE 

 

 This matter is before the Court under the South Carolina Freedom of Information Act, §§ 30-

4-10, et. seq.  On June 29, 2019, the Appellant filed an amended complaint, R.O.A. Vol. 1, page 30, 

alleging that she made four requests for government documents under § 30-4-40, S. C. Code, ann.  

The Appellant’s amended complaint sets out how she requested to inspect County documents relating 

to the County’s purchase of two parcels of real estate commonly referred to as 1 Bostwick Circle and 

429 Broad River.  In addition to the sales documents, the Appellant also asked for e-mail 

communications of County officials connected with these and other transactions.  For the Court’s 

convenience, the four requests—and the dates for each—are summarized as follows  (R.O.A. Vol 1, 

page 37[Exhibit 1 to Amended Complaint]):   

 February 10, 2019  Case Number 2019-000231   [Exhibit 2] 

     (request for documents related to real estate purchases) 
        

 March 10, 2019  Case Number 2019-000385   [Exhibit 3]  

     (request for county officials’ correspondence) 

 

 March 18, 2019  Case Number 2019-000459   [Exhibit 4] 

     (revised request for a county official’s correspondence from  

     four specified addresses)  
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 March 31, 2019  Case Number 2019-00575   [Exhibit 5]   

     (request for emails from a private account)       (R.O.A. Vol. 1 

     from Councilmember Alice Howard  37) 

  

 The County acknowledged each of these requests and assigned each one the individual case 

number set forth in the preceding summary table on February 11th, March 11th , March 18th and April 

1st  (R.O.A. Vol. 1, pages313-322 [Exhibits 2, 3, 4, and 5 to amended complaint])  After 

acknowledging receipt of the requests, the County informed the plaintiff that it required a 25% deposit 

to cover the cost for supplying the documents.  The County asserted the costs were approximately 

$14,432.06 and required a 25% deposit ($3,608.02) as a condition of fulfilling the request.     

 The appellant wrote checks to the County for $124.66 and 144.66.  (R.O.A. Vol. 1, page 9 

[Order page 3]); however, when the County furnished its responses, it redacted most of the documents 

it produced, including even the identity of the correspondents.  (It also provided multiple copies of 

the same documents for which it charged the plaintiff.)  When the plaintiff inquired as to the reason 

for the excessive charges, the reason for the extensive redactions and the absence of certain specified 

documents, the County refused to communicate with her in good faith.  Instead, it responded in bad 

faith by avoiding her questions, directing her to contact the legal department, and provided non-

answers as follows: 

 April 30, 2019 

 

.  .  .  The emails from [request] #2 and #3 were all redacted (it was about 76 pages).  Also, I requested 

the emails between Gruber and Regecz, and they were not included. 

 /s/ Mare Baracco 

 

[May 1, 2019] 

 

Beaufort County has responded to your FOIA request in full and in accordance with South Carolina’s 

Freedom of Information Act.  If no documents were produced in response to a portion of your request, 

either no documents exist, or, if documents do exist and/or they were redacted, they are exempted 

form production pursuant to the act. 

 /s/ Bill Lisbon, FOIA Specialist 
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 Not satisfied with the County’s response, the appellant followed up with an e-mail on May 2, 

2018 as follows:   

.  .  .  In an effort to amicably resolve my concern, what is the County claiming as their rationale under 

FOIA and the SC Records and retention act for the redactions? 

 /s/ Mare  Baracco 

 

May 2, 2019 

 

Good afternoon.  I just forwarded your correspondence to our Legal Department . . . for follow up.  

My office was not involved in the redactions. 

 /s/ Monica N. Spells, ICMA-CM 

 

May 2, 2019 

 

.  .  .  Ms. Spells, are you the County’s FOIA Officer?  If not, please tell me who is— 

  /s/  Mare Baracco 

 

May 3, 2019 

 

 Good morning.  No, ma’am and we do not have an employee with that title. 

 /s/ Monica N. Spells, ICMA-CM1 

  

 After a month passed without further response, the appellant followed up on June 4, 2019: 

 

June 4, 2019 

 

 Re your reply of May 2, I have still not heard from the legal department as to their reason for 

the redaction of FOIA 2019-000231.  May I have a response please?  Thank you. 

 /s/ Mare Baracco 

 

June 4, 2019 

 

 I have submitted your follow up inquiry to the Legal Department.  Generally speaking, my 

understanding is that the Legal Department redacts those portions of documents which contain 

information which the public records act exempts from production.  . . .   I recommend contacting 

either of those offices directly with any further inquiries about this item.   

 /s/ Monica Spells   

 R.O.A. Vol. 3, pages 623-627 [Exhibits 3 and 6] 

 

 When the appellant did not receive readable documents she requested and could not get 

anyone at the County to respond to her as demonstrated by the unsatisfactory explanations from the 

 
1 “ICMA-CM” is an acronym for “International City Managers Association—City Manager.”   
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County quoted above, she filed her initial summons and complaint on April 10, 2019, and an amended 

summons and complaint on June 29, 2019, seeking a court order to enjoin the County from violating 

the Freedom of Information Act, for an Order compelling the County to make the records available 

and stop charging excessive fees as prohibited by the Act, for attorney’s fees for the prosecution of 

the action and for such other and further relief as the Court found proper.  The County timely answered 

on August 14, 2019, setting up four defenses:  general denial, immunity, a motion to dismiss, and 

reserving all defenses (R.O.A. Vol. 1, page 38) 

 On May 28, 2020, the Chief administrative Judge for Beaufort County sua sponte assigned 

the case to the Honorable Perry Buckner to conduct a hearing in accordance with § 30-4-100, S. C. 

Code, Ann.  (R.O.A. Vol 1, page 1 [Order])2   Thereafter, the matter came before Judge Buckner on 

June 2, 2020, and the Court, again sua sponte, assigned the case to Erin Dean as Special Referee by 

Order filed that same day, June 2, 2020.  (R.O.A. Vol. 1, page 4 [Order])  After Erin Dean set a 

briefing schedule, the parties appeared before her for the merits hearing of the case by video 

conference on September 25, 2020.  After taking testimony, considering written briefing and 

arguments of counsel, the Special Referee issued an Order on November 13, 2020.  (R.O.A. Vol. 1, 

page 7)  On November 19, 2020, the appellant filed a motion for reconsideration (R.O.A. Vol. 1, page 

152), and on November 23, 2020, the County filed its motion for reconsideration.  (R.O.A. Vol. 1, 

page 162)  By Order dated March 2, 2021, the Special Referee denied both motions (R.O.A. Vol. 1, 

page 23, and this appeal followed on March 22, 2021.  The County filed its cross appeal on March 

23, 2021.  (R.O.A. Vol. 1, pages 199 and 201)  On May 18, 2021, the Special Referee billed $7,280.00 

for her service in the case, which required each party to pay the sum of $3,640.00 for the Special 

 
2 The reviewing Court will notice the delay from filing to resolution.  This delay occurred because appellant’s counsel 

suffered a heart attack on April 20, 2019, which led to open heart surgery on August 20, 2019, which required a 

lengthy rehabilitative period.     
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Referee’s time, which each party paid.   

STANDARD OF REVIEW 

 “The standard of review in a declaratory action is determined by the underlying issues.” 

Nationwide Mut. Ins. Co. v. Rhoden, 398 S.C. 393, 398, 728 S.E.2d 477, 479 (2012) (citing Felts v. 

Richland Cnty., 303 S.C. 354, 356, 400 S.E.2d 781, 782 (1991) ). “The interpretation of a statute is a 

question of law.” Sparks v. Palmetto Hardwood, Inc., 406 S.C. 124, 128, 750 S.E.2d 61, 63 (2013) 

(citing CFRE, L.L.C. v. Greenville Cnty. Assessor, 395 S.C. 67, 74, 716 S.E.2d 877, 881 (2011) ). 

This Court may interpret statutes, and therefore resolve this case, “without any deference to the court 

below.” CFRE, 395 S.C. at 74, 716 S.E.2d at 881 (citing City of Rock Hill v. Harris, 391 S.C. 149, 

152, 705 S.E.2d 53, 54 (2011) ). 

 Moreover, “The essential purpose of FOIA is to protect the public from secret government 

activity.” Lambries, 409 S.C. at 8–9, 760 S.E.2d at 789 (citing Wiedemann v. Town of Hilton Head 

Island, 330 S.C. 532, 535 n. 4, 500 S.E.2d 783, 785 n. 4 (1998) ).  In declaring FOIA's purpose, the 

General Assembly has found “that it is vital in a democratic society that public business be performed 

in an open and public manner so that [415 S.C. 629] citizens shall be advised of the performance of 

public officials and of the decisions that are reached in public activity and in the formulation of public 

policy.”  Id. at 9, 760 S.E.2d at 789 (quoting S. C. Code Ann. § 30–4–15 (2007) ). “ ‘Toward this end, 

[FOIA's] provisions . . . must be construed so as to make it possible for citizens, or their 

representatives, to learn and report fully the activities of their public officials at a minimum cost or 

delay to the persons seeking access to public documents or meetings.’ ” Id. at 9, 760 S.E.2d at 789 

(alterations in original) (quoting S. C. Code, Ann. § 30–4–15 ). 

 Brock v. Town of Mount Pleasant, 415 S.C. 625, 785 S.E.2d 198 (S.C. 2016)  (affirmed Court 

of Appeals’ Opinion as modified where Court of Appeals ordered Mt. Pleasant to stop conducting 

executive sessions without proper notice and stop deleting e-mails instead of preserving them as 
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required by the South Carolina Records Retention Act.  See Court of Appeals’ Opinion at 411 S.C. 

106, 767 S.E.2d 203 (S.C. App. 2014)  The Court also remanded to the trial court for a redetermination 

of attorney’s fees owed to the plaintiff.)   

 See also  Ballard v. Newberry County, 432 S.C. 526, 854 S.E.2d 848 (S. C. App. 2021):    

 This case requires us to construe the Public Records Act and FOIA. “Determining the proper 

interpretation of a statute is a question of law, and this Court reviews questions of law de novo."  

Lambries v. Saluda Cty. Council, 409 S.C. 1, 7, 760 S.E.2d 785, 788 (2014) (quoting Town of 

Summerville v. City of N. Charleston , 378 S.C. 107, 110, 662 S.E.2d 40, 41 (2008) ).  (Court affirmed 

trial court that the Records Retention Act does not create a private cause of action and affirmed award 

of attorney’s fees to plaintiff.)   

STATEMENT OF FACTS 

 In February and March of 2019, the plaintiff sent the four requests for documents to Beaufort 

County summarized above on page 4.  The four requests involved two subjects:  the first was the 

County’s acquisition of two parcels of real estate, and the second involved a request to review e-mail 

correspondence from three members of County Council who use their private e-mail accounts to 

conduct County business out of the public’s view in violation of § 30-4-70, S. C. Code, ann.  This 

section says:  “No chance meeting, social meeting, or electronic communication may be used in 

circumvention of the spirit of requirements of this chapter to act upon a matter over which the public 

body has supervision, control, jurisdiction, or advisory power.”  (emphasis added)  The three members 

of the Council were: 

 Paul Sommerville, Chair 

 Alice Howard, Councilmember 

 Stu Rodman, Councilmember 

 In the hearing before the Special Referee on September 23, 2020, the appellant explained why 

she was interested in these communications, particularly her Council representative, Alice Howard: 
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 Q. So what we’ve described as FOIA request number two and FOIA request number 

three and FOIA request number four in this action, those were all FOIA requests related to personal 

e-mails from a six-year period as to different things?  . . .  

 A. That [Alice Howard e-mails] was a previous FOIA request for personal e-mails, 

correct [Exhibit 11].  If I might just speak to the Court about these Alice Howard ones.  Alice Howard 

is my representative regarding Port Royal.  And I couldn’t get any help from Alice Howard, and I 

never understood why until I got some of these e-mails.  And I didn’t know about the e-mails from 

her to the town manager about doing intel.  And again, one of the reasons I’m asking for the e-mails 

was I just was alarmed that there was like an active investigation of me by council members.  I 

couldn’t understand that.   

 R.O.A. Vol. 1, page 274-275 [tr. page 59, line 19—page 60, line 13]  (Councilmember Alice 

Howard actually uses the word “intel” when sending information about the appellant to the Town 

Manager of Port Royal, appellant’s home.  See e-mail from Alice Howard to Van Willis, dated March 

12, 2015 at R.O.A. Vol.1, page 342 [Exhibit 16]  “Van, you might find this interesting for your intel.”  

/s/ Alice Howard)  

 

 In addition to seeking the communications of these three councilmembers’ private account 

email exchanges, the plaintiff also wanted to review the correspondence of the two County 

Administrators, Josh Gruber and Tom Keaveny.  Beaufort County provides each Councilmember and 

each staff member with an official Beaufort County e-mail address for use in conducting government 

business.  There are many reasons for this, but one is to preserve such communications for archives 

as required by the State Records Retention Act § 30-1-10, et. seq.  When the plaintiff discovered these 

three Council members using private addresses to conduct County business, she requested 

additionally the correspondence related to County business submitted from their private e-mail 

accounts.      

 As set forth above, the County acknowledged receipt of the four requests, giving each one a 

case number, and informed the plaintiff that the cost to retrieve the documents would be $14,432.06, 

including a charge for $72.00 an hour for the legal department to review the e-mails for “redaction.”  

The County’s charge for Request No. 1 was $124.66, which required a deposit of $124.66 as a 

condition of fulfilling the request.  For request number 2, the County estimated the charges at 

$12,079.00 and demanded a deposit of $3,019.75.  The County explained to the appellant that it 
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arrived at these charges by estimating 167 hours at $72.00 per hour, 3 hours to redact and compile at 

$16.00 an hour, and $7.00 for a flash drive.  R.O.A. Vol. 1, page 319 [Exhibit 4].  After much back 

and forth, including the plaintiff’s agreement to narrow the scope of her requests (the plaintiff limited 

her 2nd request, which then became her 3rd request), the County reduced the charges and demanded a 

deposit of $152.82 as a condition of fulfilling the request.  Finally, on April 2, 2019, the County 

demanded a deposit of $1,617.14 as a condition of fulfilling the 4th request.  (R.O.A. Vol. 1, page 327 

and 9 [Exhibit 8, Nov. 13, 2020 Order, page 3])  When negotiations to resolve the impasse failed, the 

plaintiff filed suit on April 10, 2019, and later amended her complaint on June 27, 2019.  Prior to 

filing suit, the County produced 276 pages of documents in response to F.O.I.A. request #1 on March 

21, 2019, but it was a meaningless production because the documents were largely redacted, including 

blocking out the correspondents’ identities and addresses so that the plaintiff could not tell who was 

included in each e-mail chain.  When the appellant objected that she could not see who was included 

in the e-mail chains, the Special Referee responded by ordering the County to produce the redacted 

e-mails with the correspondents’ identities disclosed:  “Prior to the Merits Hearing, the Court 

instructed counsel for the Defendant to remove the redactions relative to the “to/from” lines on the e-

mails produced so that the distribution list would be available to Plaintiff.”  (R.O.A. Vol. 1, page 8 

[Nov. 13, 2020 Order page 2])  To this day, the County has never produced any e-mails relative to 

the F.O.I.A. request for e-mails from Stu Rodman and Alice Howard on their private e-mail address.  

To plant an exclamation mark upon the County’s ferociousness in thwarting the plaintiff, the plaintiff 

discovered in the preparation of this brief for the Court, that the documents the Special Referee 

ordered County to turn over—the redacted e-mails revealing the names of the correspondents in the 

e-mail chains—were turned over in a digital time sensitive file that caused them to evaporate after a 

certain period, thereby forcing the plaintiff to request the County to resend the documents the Court 

previously ordered turned over.   
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 Such subterfuge3 is a pattern with the County and illuminates how Beaufort County repeatedly 

deployed a policy of bad faith toward the appellant, willing to circumvent court Orders to mistreat 

her.  The reason this happens is because there is usually no consequence for government officials 

disobeying the law except to require a government to pay the opposing party’s attorney’s fees with 

taxpayer money, which is no deterrent at all.  (The General Assembly removed criminal penalties 

when it amended the F.O.I.A. in 2017.)   

 After filing suit on April 10th, the disposition of the case stalled because, as set forth above, 

fewer than two weeks later, plaintiff’s counsel suffered a heart attack, which required several 

hospitalizations, open heart surgery on August 20, 2019, and one post-surgical hospitalization.  As a 

result, the case was not resolved quickly as required by § 30-4-100, S. C. Code, ann.:  “Upon filing 

of the request for declaratory judgment or injunctive relief related to the provisions of this chapter, 

the chief administrative judge of the circuit court must schedule an initial hearing within ten days of 

the service on all parties.”    

 After the Chief Administrative Judge assigned the case to Judge Buckner on May 28, 2020 

(R.O.A. Vol. 1, page 1 [order], the Clerk of Court called the case on June 2, 2020, and the parties 

appeared before Judge Buckner, who, sua sponte, ordered the case referred to Erin Dean to review 

the documents and make a ruling, appealable to this Court.  As set forth above in the Statement of the 

Case, the Special Referee entered a final Order on November 13, 2020, and an Order denying 

reconsideration on March 2, 2021, and this appeal followed on March 23, 2021, and the County’ cross 

appeal on March 24, 2021.  (R.O.A. Vol. 1, pages 7, 23, 199 and 201 [Orders and Notices of Appeal]   

 

 
3 This subterfuge does not involve opposing counsel.  Rather, it is a pattern of bad faith with the County to employ 

computer trickery to thwart appellant’s access.  See R.O.A. page 237 [Sept. 23, 2020 transcript page 22] regarding the 

County’s response to discovery requests:  “So all of the discovery was encrypted.  It’s interesting, in the same Citrix 

ShareFile that we all have . . . mine were all encrypted.”  Appellant testified she paid “almost $6,000.00” to get them 

unencrypted and printed.  R.O.A. Vol. 1, page 237 [tr. page 22, line 24]  
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ARGUMENTS 

1. DID THE SPECIAL REFEREE ERR IN FINDING GOVERNMENT OFFICIALS 

CONDUCTING GOVERNMENT BUSINESS ON PRIVATE E-MAIL ACCOUNTS, CAN 

CLAIM “PRIVILEGE” FROM DISCLOSURE UNDER THE FREEDOM OF INFORMATION 

ACT? 

 The appellant sets forth this broadly worded question before the Court, which appellant 

follows with a more detailed discussion breaking down the argument into four separate sub-sections 

below.  Broadly stated, the Special Referee failed to apprehend that when Councilmembers resort to 

their private e-mail addresses in order to conduct County business, the Councilmembers surrender 

any expectation of privacy or “privilege” to shield their private e-mails about public business from an 

open records law.  Likewise, the Councilmembers cannot invoke privilege by copying the County 

Administrator and the County Attorney in order to avoid disclosure.  This is especially true here when 

from June 2018 until October 2018, the same person acted as County Attorney and County 

Administrator.  As discussed more fully below, the County never identified attorney-client privilege 

as the reason for its redactions until after the appellant filed her action. 

 The County Attorney’s duties do not include an obligation to render private legal advice to 

citizens who happen to be on Council.  More importantly, using private e-mail communications to 

conduct County business is precisely the activity the General Assembly prohibited by enacting § 30-

4-70(c).  When the legal question is distilled down to the remaining solute, all that remains is an 

illogical proposition:  we do not have to turn over private e-mails because they are private, but it is 

illegal to conduct business this way, and, as discussed in detail below, there is no attorney-client 

privilege in an unlawful act.  There is not a lot of well-developed case law in South Carolina on 

government officials’ reliance on private e-mail addresses to conduct government business, although 

this issue occupied America’s attention in the run-up to the 2016 Presidential election when reporters 

disclosed a private server utilized to conduct government business.  While our Supreme Court has not 

addressed this precise issue, it did address the opposite of the issue in 1988, when the Supreme Court 
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issued a public reprimand to a circuit court judge for, among other things, using official judicial 

stationary to advance a civil claim, or, as the Court put it:  “[lending] the prestige of his office go 

advance the interests of another.”  See In the Matter of Peeples, 297 S.C. 36, 374 S.E.2d 674 (1988)   

(circuit court judge wrote letter on judicial stationary demanding payment of an alleged debt)  Here, 

the County officials claim the opposite privilege; the right to lend the privacy of their personal 

communications to advance the political interests of the County.  If judges cannot utilize their position 

of authority to advance private interests, neither can government officials hide behind their claims of 

privacy to advance public interests.          

 On July 19, 2018, the South Carolina Ethics Commission issued Advisory Opinion Number 

AO2018-004 on a related issue (Council member expressing personal opinion on referendum 

question as part of duties).   R.O.A. page ____  There, the Commission noted that an elected official 

is never really off duty:  “.  .  . the Governor does not stop being the Governor at 5:00 P.M.  He is 

Governor twenty-four hours a day and must respond to the duties of his office whenever they arise.”  

(quoting S. C. Attorney General Opinion Dec. 23, 2013).  The State Ethics Commission held that 

while Councilmembers do not surrender their freedom to be private citizens, any time they utilize 

public resources or are expressing a public opinion in their capacity as government officials, then they 

are acting as officials of the government.  See R.O.A. Vol. 1, pages 328-334 [Exhibits 9—13]4 in 

which four members of Council work together to script the outcome of an upcoming Council meeting.  

(This precise issue is discussed more fully below on page 23 because the Richland County Court of 

Common Pleas recently addressed this scripting phenomenon.)  And when Councilmembers use their 

private e-mail addresses to communicate with one another about public matters, they are acting as 

government officials, and their communications are public.  The same exemption requirements apply 

 
4 The County redacted these e-mails in response to the appellant’s F.O.I.A. request but provided some of them to her 

without redaction earlier.   
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to these private account e-mails as those exchanged on the County’s server whether using a 

government provided e-mail account or a private account, the requirement for open access is the same, 

and circumventing F.O.I.A.’s open meeting requirement by use of e-mail communications is either a 

willful effort to break the law or ignorance of how government works.  Reaching consensus by e-mail 

among Councilmembers is akin is to holding an unannounced executive session, a clear violation of 

F.O.I.A.  The whole purpose of § 30-4-70 is to prevent these secret Council meetings.  This statute 

instructs office holders not to use e-mail or texts to circumvent their obligation to be transparent in 

government business, and the stratagem of including the County Attorney in the e-mail chain is a 

stratagem rejected by the Supreme Court as discussed more fully below.  (As discussed below in 

detail in a separate analysis devoted to this one topic, the Supreme Court already declared that 

including the County Attorney in an e-mail chain does not invoke attorney/client privilege.  See 

Evening Post Publishing Company v. Berkeley County School District, 392 S.C. 76, 708 S.E.2d 745 

(2011)  )  

 At its core, the Beaufort County legal position is both circular and contradictory: 

 Private e-mails are private and do not have to be disclosed under the F.O.I.A. 

    ↑         ↓ 

 Private e-mails which copy the County Attorney in the chain are privileged and do not have 

 to be disclosed because the County Attorney represents the County and dispenses legal advice 

 to the Government.   

 

 These two legal positions are contradictory.  If the e-mails are private communications 

between private citizens and discuss private matters unrelated to public business, then appellant 

cannot and would not demand them.  On the other and, if the Councilmembers are using private e-

mails to conduct public business while circumventing governmental transparency, then they cannot 

be privileged because (1) they are related to the core function of government officials, (2) the County 

Attorney represents the County, not private citizens who happen to hold political office, and (3) there 
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is no privilege for an unlawful act.  (See § 30-4-70(c):  “No chance meeting, social meeting, or 

electronic communication may be used in circumvention of the spirit of requirements of this chapter 

to act upon a matter over which the public body has subversion control, jurisdiction, or advisory 

power.”)  E-mails exchanged between Councilmembers, the County Attorney, and third parties, 

cannot be “privileged,” a legal position already determined by the Supreme Court in Evening Post 

Publishing v. Berkeley County School District, op.cit.  Each of these issues is discussed in more detail 

below.     

 A. THE SPECIAL REFEREE ERRED IN FAILING TO APPLY THE GENERAL 

ASSEMBLY’S DECLARATION THAT THE COUNTY’S DEMAND FOR EXHORBITANT 

AND UNJUSTIFIED FEES AS A CONDITION OF RESPONDING TO A F.O.I.A. REQUEST IS 

AN “IRREPARABLE HARM” UNDER F.O.I.A. AND A VIOLATION THAT DOES NOT 

REQUIRE A CITIZEN TO PAY AND CLAIM “DAMAGES” AS A CONDITION TO SEEKING 

INJUNCTIVE AND DECLARATORY RELIEF UNDER THE FREEDOM OF INFORMATION 

ACT.   

  At the time the plaintiff made her application for public documents, the County maintained a 

published fee schedule on its home page, which identified the allowable charges as set by the General 

Assembly.  However, in response to the plaintiff’s request for documents, the County demanded over 

fourteen thousand dollars as a precondition to supplying electronic communications that can be 

gathered and transferred in seconds to a flash drive, which costs the requestor $7.00 according to the 

County’s published charges.  When the plaintiff questioned these charges, the County responded by 

informing her that the County Attorney’s office was reviewing the documents prior to their release, a 

charge that is statutorily prohibited.  See Record on Appeal Vol. 1, page 319 [Exhibit 4, County’s 

March 18, 2019 correspondence] for its charges:  “167 hours estimated for I.T. to search and compile 

emails @ $72.00/hour = $12,024.00.”  When the plaintiff questioned the County about its exorbitant 

fees (R.O.A. Vol. 1, page 323 [Ex. 6]), the then acting County Administrator, John Weaver, replied 

to her on March 27th, and offered the following explanation as to why the charges are so high: 

 Ms. Baracco—As you may/may not know, Beaufort County perhaps has the most 

sophisticated FOIA system of any count or municipality in South Carolina, including both manpower 
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and electronic capabilities.  I have complete confidence in that department and in the management 

oversight provided by Ms. Spells.  I provide you with a response as to your inquiry of last Monday 

and find it to be satisfactory.  Certainly you are free to contact Council with your concern, which you 

have done; although I tell you that neither Council nor county staff nor I have any significant impact 

on what can and cannot be done with FOIA inasmuch as the requirements are dictated by South 

Carolina statutory law. 

 /s/  John Weaver  R.O.A. Vol. 1, page 341 [Ex. 15] 

 It is revealing to compare the County’s response to Ms. Baracco with the response provided 

to Councilmember Mike Covert:   

 

  As part of recommendations from SLED to tighten all controls over all of our information 

technology systems, especially those that tie to criminal justice information, the County has restricted 

the email search permission to only the IT Director and another senior manager in that department.  

A previous staff member no longer employed with the County previously searched emails at an hourly 

rate of $25.  Staff did not update this information on their end.  I have handled that botch from a 

managerial standpoint.  The current hourly rate of the IT Director is $49.07 and the hourly rate of the 

other manager is $30.74.  the primary email searcher is the senior manager and the IT Director is the 

secondary email searcher.  Their availability coupled with FOIA response deadlines determines who 

conducts the search. 

 

 If requested emails involve elected and appointed officials, historically, the Legal 

Department/County Attorney review these emails prior to release to ensure that privileged 

information is not released inadvertently. 

 

 Staff currently uses an estimated minimum time of one minute per email for the County 

attorney to review these emails.  The current hourly rate of the County Attorney is $72. 

 

 The Legal Department/County Attorney determines redactions and will have to address this 

question.  My understanding is that some elected officials use a combination of personal email 

accounts and an account provided by Beaufort County in the course of conducting business 

with other individuals using Beaufort County accounts.   

 

 /s/ John Weaver 

 March 27, 2019    ( R.O.A. Vol. 1, page 347 [correspondence to the plaintiff on the same 

subject, Exhibit 20])  (emphasis added) 

 

 The above explanation is entirely bogus and further highlights the County’s animal for Ms. 

Baracco.  First, the South Carolina Freedom of Information Act requires that the government’s 

imposition of charges be at the lowest possible rate and cannot include assessing attorney’s fees 

against a requestor.  § 30-4-30, S. C. Code, ann. states:  “The records must be furnished at the lowest 

possible cost to the person requesting the records.”  Furthermore, the County cannot charge for 
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“redactions.”  “Fees may not be charged for examination and review to determine if the documents 

are subject to disclosure.”  § 30-4-30(B)  Here, the excessiveness of these charges, especially 

considering that they are specifically prohibited by statute and considering the County’s demonstrated 

bad faith toward the appellant (discussed more fully below), is res ipsa loquitur.  (The great South 

Carolina jurist, Professor Kemmerlin, quoted Shakespeare to legions of students and lawyers for the 

proposition that while South Carolina may not have res ipsa loquitur by name, it has the same 

principle by a different name, circumstantial evidence:  “What’s in a name?  That which we call a 

rose/By any other word would smell as sweet.”  Romeo and Juliet, Act II, Sc. 2, lines 43-44)  

Moreover, the County further gives away the game in a June 11, 2014, e-mail circulated between the 

lawyers for the County, Allison Coppage, the City of Beaufort, William Harvey, and the Town of 

Bluffton, Terry Finger: 

 

  I am writing in reference to the attached FOIA request from Mare Barraco.  It is my 

 understanding that each of your respective municipalities has received a similar request.  We 

 currently have our PIO looking at what is readily available online and what will take staff time 

 & resources to gather.  Based on the extensive nature of the request we are considering 

 requiring a 50% deposit before processing the entire response.  What I would like to know is 

 whether the municipalities may be thinking about taking a similar approach.  The County 

 would like to respond similarly to the other parties so that there can be no issues later on about 

 us not providing an adequate response.   

 

  For anyone that is not familiar with this matter or the requestor feel free to call 

 me or send questions my direction.   

 /s/  Allison C. Coppage, Assistant County Attorney  (R.O.A. page 343 [Exhibit 17]  “PIO” = 

 Public Information Officer) (emphasis added) 

 If this Court grants oral argument in this case, the Court may inquire of the County what 

difference the identity of a requestor makes to the County’s obligation to adhere to the Freedom of 

Information Act or why the County believes it is important for different governmental bodies to 

coordinate their responses to a request from a specific requestor.  The June 11, 2014 solicitation not 

only violates both the letter and the spirit of the public policy of the Freedom of Information Act, but 

also the County’s invitation to assess unlawful charges, and the manufacture of pretexts to justify 

them should shock the conscience of the Court.  One municipal attorney, William B. Harvey, initially 
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did not accept the County’s offer to conspire against Baracco.  Writing on behalf of the City of 

Beaufort at 10:59 a.m., Mr. Harvey’s response was ideal:  “I don’t see anything in this letter directed 

to the City of Beaufort that would require a response.”  (R.O.A. Vol. 1, page 343 [Exhibit 17])  

However, later that afternoon, after the County Attorney wrote back and advised the City that they 

were contemplating billing Ms. Baracco $35,000.00, Mr. Harvey reconsidered, writing back at 3:42 

p.m.: 

 

 You are correct.  The city manager sent me the letter directed to the City.  Generally, we 

charge $35 per hour for staff research time.  I have no idea how much staff time it would take to 

compile the information requested, but we generally estimate the amount and ask of an advance check 

before responding to a request like this.  Let me know how the County is proceeding.  (emphasis 

added)  R.O.A. Vol. 1, page 344 [Ex. 17] 

 In analyzing either the issue of the amount of fees or the attempted coordination, the Special 

Referee avoided the issue, concluding, erroneously, that because the appellant never paid the fees, she 

has no claim under the F.O.I.A. because she suffered no “damages.”  See Order under Review at 

pages 7-8 (R.O.A. Vol. 1, pages 13-14): 

 

 Although it appears that the estimated fee schedules originally provided to the Plaintiff in 

response to her four FOIA requests may not have complied with the mandates of S. C. Code Ann. 

Section 30-4-30(B), because the Plaintiff did not pay the requested deposits for FOIA No. 2 (now 

moot), 3 or 4, nor is she contesting the reasonableness of the fee she paid relative to FOIA No. 1, I 

find that the plaintiff has suffered no damages as a result of the Defendant’s estimated fee calculations.  

Further, since the Defendant has removed the charges for the Legal Department relative to FOIA 

No.’s 3 and 4 prior to the Plaintiff paying either the deposit or the estimated fees, I find there has been 

no violation of the Act relative to the fees.   

 The Special Referee’s conclusions are palpable errors and gut the limited relief afforded by 

the Freedom of Information Act.  The Special Referee violated her own reasoning, concluding on one 

hand, that the appellant proved the County was violating the Act, but concluding on the other that 

because the County did not collect the unlawful fees it proposed, the appellant is not entitled to relief.  

This action is not a suit for  breach of contract or tort in which the plaintiff is required to prove 

“damages” as a condition of recovery.  The South Carolina Freedom of Information Act is remedial 

legislation, and any violation is deemed to be an irreparable harm under § 30-4-100: 

 

 (A)  A citizen of the State may apply to the circuit court for a declaratory judgment, injunctive 
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relief, or both, to enforce the provisions of this chapter in appropriate cases is the application is made 

no later than one year after the date of the alleged violation or one year after public vote in public 

session, which comes later.  Upon the filing of the request for declaratory judgment or injunctive relief 

related to provisions of this chapter, the chief administrative judge of the circuit court must schedule 

an initial hearing within ten days of the service on all parties.  If the hearing court is unable to make 

a final ruling at the initial hearing, the court shall establish a scheduling order to conclude actions 

brought pursuant to this chapter within six months of initial filing.  The court may extent this time 

period upon a showing of good cause.  The court may order equitable relief as it considers appropriate, 

and a violation of this chapter must be considered to be an irreparable injury for which no adequate 

remedy of law exists.   

 While the plaintiff was testifying, the Special Referee asked her this question: 

Q. .  .  .  If I understand your testimony, the only payment that’s part of Exhibit 22 that is for 

documents received in this litigation is a portion of receipt number 27; is that correct? 

A. Yes.  That’s the one I paid for, and they just charged me for the two at the same time. 

 R.O.A. Vol. 1, page 279 [tr. page 64, lines 10—20]  

 The Special Referee misapplied the South Carolina Freedom of Information Act to the 

County’s demand for unlawful fees by holding that the Act provides no relief without “damages.”   

The General Assembly makes clear that the Act is remedial and any violation is an “irreparable harm” 

for which the remedy of injunction lies:  “The court may order equitable relief as it considers 

appropriate, and a violation of this chapter must be considered to be an irreparable injury for which 

no adequate remedy at law exists.”  § 30-4-100, S. C. Code, ann. “Injunctive relief; costs and 

attorney’s fees”  Moreover, the fact that the County withheld (redacted) some of the same e-mails 

from the appellant that it had previously provided in response to a similar inquiry demonstrates the 

County’s shifting criteria and bad faith.   Whether the appellant suffered “damages” or not is of no 

consequence in analyzing the County’s duties under the F.O.I.A. or the appellant’s right to relief, and 

the Special Referee erred in holding otherwise.         

 The County’s responses to the appellant’s when she questioned its excessive charges 

illuminates its general recalcitrance to the obligations placed upon it by the F.O.I.A. as well as the 

County’s policy of bad faith toward the appellant.  The County’s tin ear on the cost issue is illustrated 

by its summing up before the Special Referee: 
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 They [appellant] didn’t question the fact that the attorneys [County attorneys] would have the 

 necessary skill and question [sic] to be able to review these documents to determine whether 

 they were subject to disclosure and whether that $72 an hour fee was reasonable.”  (R.O.A. 

 Vol. 1,  page 284 [tr. page 69, lines 2-6])   

 

That the County can so widely miss the point is astonishing in the face of the General Assembly’s 

specific prohibition against these charges:  “Fees may not be charged for examination and review to 

determine if the documents are subject to disclosure.”  § 30-4-30(B), S. C. Code, ann.  In the run-up 

to the merits hearing and during the merits hearing, the County stood its ground that it could impose 

these unlawful charges and that the appellant waived any right to challenge them because she refused 

to pay.  Neither position is correct as numerous cases have held:  because the Freedom of Information 

Act is remedial legislation, a plaintiff is not required to pay unlawful fees as a pre-condition of 

challenging a F.O.I.A. violation, which the law considers an “irreparable harm.”  See Burton v. York 

County Sheriff’s Department, 358 S.C. 339, 594 S.E.2d 888 (Ct. App. 2004) 

 

The essential purpose of the FOIA is to protect the public from secret government activity.  Campbell 

v. Marion County Hosp. Dist., 354 S.C. 274, 580 S.E.2d 163 (Ct. App. 2003); see also Quality 

Towing, Inc. v. City of Myrtle Beach, 345 S.C. 156, 163, 547 S.E.2d 862, 865 (2001) (FOIA was 

enacted to prevent the government from acting in secret.); Wiedemann v. Town of Hilton Head 

Island, 330 S.C. 532, 535 n.4, 500 S.E.2d 783, 785 n.4 (1998) (noting that [t]he purpose of the 

FOIA is to protect the public from secret government activity).  The FOIA meets the demand for 

open government while preserving workable confidentiality in governmental decision-

making.  Bellamy v. Brown, 305 S.C. 291, 408 S.E.2d 219 (1991); Campbell, 354 S.C. at 281, 580 

S.E.2d at 166. 

 
South Carolina’s FOIA was designed to guarantee the public reasonable access to certain activities 

of the government. Fowler v. Beasley, 322 S.C. 463, 468, 472 S.E.2d 630, 633 (1996).  The FOIA 

creates an affirmative duty on the part of public bodies to disclose information. Bellamy, 305 S.C. 

at 295, 408 S.E.2d at 221; Campbell, 354 S.C. at 281, 580 S.E.2d at 166. The purpose of the FOIA 

is to protect the public by providing for the disclosure of information. Id.  The FOIA is remedial 

in nature and should be liberally construed to carry out the purpose mandated by the 

legislature. Campbell, 354 S.C. at 281, 580 S.E.2d at 166. 

      The Court might be hard pressed to find a case with as much “secret government activity” as 

exposed so far in this case.  Throughout, the County remains defiant about government officials using 
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their private (and government) e-mails to conduct what turns out to be a government intelligence 

gathering operation on the appellant.  As quoted above on page 17, the tone-deaf County 

Administrator explained to a sitting County Councilman that government officials routinely use a 

combination of their public and private e-mail accounts as a matter of course to conduct government 

business.  For a more detailed analysis of how government officials can use private e-mail 

communication to circumvent F.O.I.A., see the South Carolina Attorney General Opinion dated 

February 18, 2021, to Emily Farr, Director of South Carolina L.L.R.  To be fair, the Attorney General 

addressed a slightly different question; to wit, use of electronic communication with a quorum of 

Council members.  Here, the question is more focused on the plain meaning of § 30-4-70(c), which 

prohibits electronic communication being used “in circumvention of the spirit of requirements of this 

chapter.”  It is an implausible inference to suggest that government officials can violate the F.O.I.A. 

at will so long as they keep their misconduct below a quorum, which is exactly like saying robbing a 

bank is not unlawful so long as one does not take too much.  In fact, this Court can draw its own 

inference from the fact that in response to the Appellant’s initial F.O.I.A. request, the County never 

claimed that a requested e-mail is protected by “attorney-client” privilege until she filed suit and even 

though it provided some of the same e-mails it now claims are protected by attorney-client privilege 

to appellant as part of its discovery responses in an unrelated lawsuit.  Without having seen the body 

of all the redacted e-mails, other than the ones provided to appellant in a separate case, it seems clear 

that the e-mails do not request the kind of legal advice that triggers attorney-client protection.  As our 

Supreme Court said in 2019: 

 

Despite the importance of confidential communications between an attorney and his client, we, 

like other jurisdictions, must understand and examine the tension that is created by competing 

policy goals.  See Doster, 276 S.C. at 651, 284 S.E.2d at 220 ("The public policy protecting 

confidential communications must be balanced against the public interest in the proper 

administration of justice.").  Thus, while South Carolina bestows significant weight to the attorney-

client privilege, the privilege is not absolute.  See Ross v. Med. Univ. of S.C., 317 S.C. 377, 384, 

453 S.E.2d 880, 884 (1994).  For example, the attorney-client privilege does not extend to 

communications made in furtherance of criminal, tortious, or fraudulent conduct. Doster, 276 S.C. 

at 651, 284 S.E.2d at 220.  Likewise, information—in and of itself—does not become privileged 

merely because it was communicated to an attorney. Booker, 260 S.C. at 256, 195 S.E.2d at 621.  
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 In re:  Mt. Hawley Insurance Company, 427 S.C. 159, 829 S.E.2d 707 (2019)  (This issue 

is discussed in more detail in Argument 1-C below.) 

 Here, the County convinced the Special Referee to withhold many e-mails originating from 

Council members’ private e-mails.  Yet, almost simultaneously the County provided similar 

unredacted e-mails, from these same Councilmembers’ private accounts, including one dated July 

18, 2018, from Councilmember Stu Rodman (R.O.A. page 328 [Ex. 9]).  This July 18th e-mail peels 

back the curtain from government misbehavior because it reveals that Stu Rodman, then Chair of 

County Council, scripted out an upcoming meeting to Council members Paul Sommerville, Jerry 

Stewart, Alice Howard, and then acting County Administrator Tom Keaveny who was also County 

Attorney.  In this e-mail, Councilmember Rodman drafted a script  for an upcoming County Council 

meeting to lay out the strategy, “parliamentary maneuvering,” to re-hire Josh Gruber as County 

Administrator.  This is precisely the activity condemned by Attorney General Wilson in his February 

18, 2021 Opinion, and it is specifically prohibited by § 30-4-70(c), S. C. Code, ann.  By coincidence, 

the Richland County Court of Common Pleas recently took up the identical issue in a case called 

Poole v. S. C. Department of Disabilities and Special Needs, 2021-CP-40-03103.  There, Judge 

McIntosh entered an Order on August 18, 2021, describing the effort undertaken by a quorum of 4 of 

seven members “shared information .  .  .  using personal email addresses.”  After analyzing the facts, 

Judge McIntosh ruled: 

 

 FOIA prohibits any “chance” meeting stating, “No chance meeting, social meeting, or 

electronic communication may be used in circumvention of the spirit of requirements of this chapter 

to act upon a matter over which the public body has supervision, control, jurisdiction, or advisory 

power.”  S.C. Code Ann. § 30-4-70(c) (2007). 

 Based on the facts in this case and the law, I find that the attachment to the February 16, 2021, 

email from Rawlinson to the three other commissioners, was a chance meeting under the language of 

the statute as it constituted a quorum of the Commission over which the DDSN had supervision, 

control, etc., thereby requiring notice under the FOIA statute.”   

  The question raised in Poole was a broader question than the question raised here.  Here, the 

narrower question is whether the appellant is or is not entitled to see the written exchange of 

information by government officials related to government action.  Leaving aside the obvious 

observation that attorney-client privilege is waived by the voluntary disclosure to appellant in a prior 
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request, there is a more important consideration to this case:  whether the County can deploy alleged 

attorney-client privilege to cover Freedom of Information Act violations.  The Rules governing the 

conduct of lawyers do not permit this.  See South Carolina Appellate Court Rules,  Rule 407, Rule 

1.6, and the comments thereunder: 

 

[9] Paragraph (b)(3) does not limit the breadth of Paragraph (b)(1) but describes one specific 

example of a situation in which disclosure is permitted to prevent a criminal act by the client. 

Paragraph (b)(3) is a limited exception to the rule of confidentiality that permits the lawyer to 

reveal information to the extent necessary to enable affected persons or appropriate authorities to 

prevent the client from committing a crime or fraud, as defined in Rule 1.0(e), that is reasonably 

certain to result in substantial injury to the financial or property interests of another and in 

furtherance of which the client has used or is using the lawyer's services. Such a serious abuse of 

the client-lawyer relationship by the client forfeits the protection of this Rule. The client can, of 

course, prevent such disclosure by refraining from the wrongful conduct. Although paragraph 

(b)(3) does not require the lawyer to reveal the client's misconduct, the lawyer may not counsel or 

assist the client in conduct the lawyer knows is criminal or fraudulent. See Rule 1.2(d). See also 

Rule 1.16 with respect to the lawyer's obligation or right to withdraw from the representation of 

the client in such circumstances, and Rule 1.13(c), which permits the lawyer, where the client is 

an organization, to reveal information relating to the representation in limited circumstances. 

 Engaging in a deliberate F.O.I.A. violation is not protected by attorney-client privilege, and, 

as demonstrated by the analysis of the Supreme Court in the Evening Post Publishing Company v. 

Berkeley County School District, 392 S.C. 76, 708 S.E.2d 745 (2011) case, communications with a 

government lawyer do not become protected attorney-client privileged material by the simple 

expedient of including an attorney in an e-mail chain.  Moreover, the voluntary disclosure of some of 

the e-mails in the companion case demonstrates the County’s claim of “attorney-client privilege” is 

spurious.  Even though the fact that the government officials conducted secret Council meetings to 

script the outcome of public business in secret, this is not the gravamen of the plaintiff’s complaint—

as it was in the Poole case.  Here, the appellant put forth evidence demonstrating the County’s 

disobedience to the requirements of public disclosure and demonstrated how the County’s efforts to 

prevent disclosure by imposing excessive fees and invoking attorney-client privilege to shield 

unlawful acts and how, when the appellant asked legitimate questions, the County doubled down on 

its animus for her and erected dilatory barriers and pretextual reasons.  In short, the County deployed 

maximum bad faith, even labeling her “harassing” because she sought access to documents that 
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should be public.  This is why an exhibit such as the plaintiff’s Exhibit 9 (R.O.A. Vol. 1, page 328 

[July 18, 2018 e-mail] from Stu Rodman to Paul Sommerville, Jerry Steward, Alice Howard, and 

Thomas Keaveny, who was acting County Administrator at the time, is shocking.  There 

Councilmember Stu Rodman maps out the strategy for the upcoming Council meeting to lay the 

groundwork for the re-hiring of their preferred candidate for County Administrator, Josh Gruber, 

laying out a scheme which he terms “parliamentary maneuvering.”  The inclusion of this evidence, 

and other evidence like it, is not offered to demonstrate that the County imposed excessive fees on 

the appellant or improperly redacted public information.  Rather, it is offered to demonstrate the 

County’s pattern of willfulness and the depth of its contempt for the F.O.I.A.  The entire purpose of 

the South Carolina Freedom of Information Act is to deter such conduct but unless citizens such as 

the appellant are willing to step up and challenge unlawful government conduct, the entire carefully 

calibrated system of checks and balances will dissolve into something different than a constitutional 

republic, and this is, precisely, the type of “irreparable harm,” for which the General Assembly 

provided F.O.I.A. as a remedy. 

 

B. THE SPECIAL REFEREE ERRED IN FAILING TO RECOGNIZE THAT CONDUCTING 

GOVERNMENT BUSINESS ON PRIVATE E-MAIL COMMUNICATIONS IS A VIOLATION 

OF THE PROHIBITION OF § 30-4-70, S. C. CODE, ANN., AND ARE NOT 

COMMUNICATIONS SHIELDED FROM PUBLIC INSPECTION. 

 During the trial on the merits and in its various court filings, the County advanced, as set forth 

above, a straw man argument that the plaintiff was attempting to bring an action under § 30-4-70(c), 

S. C. Code, ann. and failed to prove that the County was holding secret meetings.  While discussed 

briefly in the preceding paragraph, § 30-4-70(c) prohibits officials from conducting government 

meetings in secret by resorting to e-mails, texts, etc.  The County’s mischaracterization of the 

plaintiff’s claims is a red herring seeking to sow confusion where there is none.  First, there is no 

doubt the plaintiff filed her action for essentially a single purpose; to wit, to gain access to public 

documents surrounding  the Councilmembers’ discussions about the acquisition of two parcels of real 

estate as well as their private communications with one another and with staff about government 

business.  In short, a Councilmember cannot utilize private e-mail communications about government 
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business as a shield from the F.O.I.A.   

 In California, a taxpayer sought disclosure of government officials’ private e-mail 

communications, and the trial court ordered that they be produced.  The California Court of Appeal 

reversed for the same ground relied upon by the Special Referee here.  The Supreme Court of 

California reversed the Court of Appeal and obliterated the artificial distinction the County is 

attempting to draw here: 

 

The City's interpretation would allow evasion of CPRA simply by the use of a personal account. 

We are aware of no California law requiring that public officials or employees use only 

government accounts to conduct public business. If communications sent through personal 

accounts were categorically excluded from CPRA, government officials could hide their most 

sensitive, and potentially damning, discussions in such accounts. The City's interpretation "would 

not only put an increasing amount of information beyond the public's grasp but also encourage 

government officials to conduct the public's business in private." (Senat, Whose Business Is It: Is 

Public Business Conducted on Officials' Personal Electronic Devices Subject to State Open 

Records Laws? (2014) 19 Comm. L. & Pol'y 293, 322.)  

 City of San Jose v. Superior Court of Santa Clara County, 214 Cal. Rpt.3d 274, 2 Cal. 5th 

608, 389 P.3d 848 (2017) 

 

 The impetus for the plaintiff’s interest in governmental activities arose out of her discovery 

of behind-the-scenes political interference in her municipal criminal charge of having a dog at large.  

After a jury in municipal court acquitted her of a municipal charge, she sought to understand why the 

County was continuing to prosecute her in a County court for the same municipal charge on which a 

jury acquitted her.  Her investigation revealed political manipulations calling for multiple 

prosecutions for an allegation of violating a municipal ordinance for which she was tried and 

acquitted.  She sought to understand why the County became involved and why the County required 

her to appear at multiple Court appearances before a Beaufort County Magistrate.  What the appellant 

discovered was an astonishing political interference in local court process, that included both an 

associate Magistrate Judge and the Chief Magistrate Judge of the Beaufort County Summary Court.  

After the County Administrator e-mailed his assessment of the appellant in response to 

Councilmember Rick Caporale’s questions about the multiple prosecutions, the Beaufort County 
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assistant magistrate, Rod Sproatt, wrote to the Chief Judge, Lawrence McElynn, questioning 

Caporale’s concerns about multiple prosecutions for the same offense.  The Chief Judge responded 

by mocking Councilmember Caporale’s questions and agreed with his judicial colleague that 

Caporale was misinformed and should “check the credibility of his source,” i.e. the appellant.  See 

R.O.A. Vol. 1, pages 333 and 346 [Exhibits 13 and 19:  “RC” [Rick Caporale]  The appellant’s 

investigation also revealed private County Council pre-meetings in which Councilmembers hashed 

out the issues out of public view so that the public meeting was nothing more than a pro forma 

implementation of the plan of action formed in private.  Since councilmembers were using their 

private e-mail addresses to conduct “intel” on her, she naturally asked for disclosure, which led to 

further questions and demonstrates why the County has adopted a policy of bad faith toward her when 

she asked for public documents.   

 

C. THE SPECIAL REFEREE ERRED IN FINDING THAT INCLUDING THE COUNTY 

ATTORNEY IN AN E-MAIL CHAIN DOES NOT SHIELD THE COMMUNICATIONS FROM 

PUBLIC INSPECTION AND THAT COMMUNICATIONS TO THIRD PARTIES WAIVES ANY 

CLAIM TO PRIVILEGE.     

 

 When the County originally provided appellant with the e-mails she requested, they were 

mostly blacked out.  The County not only blacked out the information contained in the e-mails, but 

also obliterated the addresses so the plaintiff could not see who was participating in the e-mail chain.  

Prior to filing suit, the County never explained the reason for the redactions, but after the plaintiff 

filed her suit, the explanation became that the e-mails were protected by attorney-client privilege even 

though the County never provided a privilege log until the Special Referee required it.  The County’s 

shifting explanation from cost to privilege smacks of pretext, a stratagem made clear when the Special 

Referee ordered the County to provide both a privilege log and to remove the block of the County’s 

correspondents on the address chains, and, for the first time, the appellant could see who was included 

in the communications.  Once the list of correspondents were revealed, the plaintiff could see that a 

claim of attorney-client privilege is pretext because lawyers do not deliver legal advice in chain e-
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mails to groups of correspondents.  The appellant is, obviously, at some disadvantage because she 

cannot speak to the discussions in the e-mails, and the respondent will have to furnish them to this 

Court because the appellant has only blacked out copies (except for the unredacted ones provided in 

a separate suit).  As set forth above, the County originally blacked out the entire e-mail to prevent 

the appellant from seeing who was included in the e-mail chain, but the Special Referee ordered 

the County to remove the redaction to reveal the addressees.  Once the County did this, its 

disclosure obliterated is claim of attorney-client privilege because the e-mails reveal numerous 

correspondents who cannot be covered by such a privilege.  Because the appellant has nothing but 

blacked out copies, she can do nothing further than list here a typical summary of correspondents 

from e-mails such as the County’s correspondence.  Here are typical e-mails from January through 

February 2018, which included the following correspondents: 

Thomas A. Bendle, Closing Attorney 

Gail Brown, Employee of Disabilities of Disabilities and Special Needs   

Beth Cody, Employee of Disabilities of  and Special Needs  

Joshua Gruber, County Administrator 

Alicia Holland, Director of Finance 

Thomas Keaveny, County Attorney/County Administrator (July 2018—October 24, 2018) 

William Love, Director of Disabilities and Special Needs 

Wanda Myse, Employee Disabilities and Special Needs 

Debra Regecz, local real estate agent 

Mark Rosenau, Director of Facilities Management 

Monica Spells County Assistant Administrator 

Mark Sutton, Deputy Director Facility Management   

 (R.O.A. Vol. 3, pages 628-630 [County Bate Stamped production 221, 220, and 255])   

 

 These e-mails—despite being entirely blacked out—demonstrate that there are numerous 

correspondents who cannot possibly be construed as clients of the County Attorney.  The inclusion 

of Debra Regecz deserves special mention.  Ms. Regecz was the real estate agent who handled the 

sale of Bostick Drive and Broad River Road to the County to serve as sites for its Department of 

Disabilities and Special Needs.  The County has cross-appealed the Special Referee’s Order 

requiring the County to furnish the e-mail communications with her, so appellant will have to wait 
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to see what the County’s argument is on her being protected by attorney-client privilege.  It is 

noteworthy, however, that § 30-4-40(5)(a) and (b), S. C. Code, ann. specifically makes these 

communications public information.   

 The County takes a very broad view of attorney-client privilege, essentially asserting that 

anything going across a lawyer’s desk is automatically protected by attorney-client privilege, and the 

Special Referee erred in adopting this expansive view of attorney-client privilege instead of applying 

the narrow construction required by the Act and by the caselaw construing the Act.   

 Attorney-client privilege is a narrow exception.  There is no such thing as “privileged 

information” when government officials communicate with third parties or one another about 

government business.  § 30-4-40, S. C. Code, ann. provides a specific list of matters exempt from 

disclosure, but none of these exemptions are either (1) mandatory or (2) implicated in this case.    

Despite dying a thousand deaths in a thousand cases, the non-lawyer’s faith in the myth that the act 

of copying a lawyer on a communication makes it “privileged” persists as a zombie canard despite 

the Supreme Court’s rejection of it every time it has risen from the dead.  In Evening Post Publishing 

Company v. Berkeley County School District, 392 S.C. 76, 708 S.E.2d 745 (2011) the Supreme Court 

reversed a grant of summary judgement when the School District argued that a questionnaire 

developed by its lawyer for the School Superintendent was covered by the privilege: 

FOIA’s basic premise is to give “any person has a right to inspect or copy any public record of a 

public body.”  Id.  § 30-4-30(a).  This right is not without some exceptions, enumerated under section 

30-4-40, the following being the one at issue in this case:  Correspondence or work products of a legal 

counsel for a public body and any other material that would violate attorney-client relationships.”  Id.  

§ 30-4-40(a)(7).  The determination of whether documents or portions thereof are exempt from FOIA 

must be made on a case-by-case basis, and the exempt and non-exempt material shall be separated 

and nonexempt material disclosed.  City of Columbia v. ACLU, 323 S.C. 384, 387, 475 S.E.2d 747, 

749 (1996); see also Beattie v. Aiken County Dep’t. of Social Servs., 319 S.C. 449, 453, 462 S.E.2d 

276, 279 (1995); Newberry Publ’g Co., Inc. v. Newberry County Commn on Alcohol & Drug Abuse, 

308 S.C. 352, 354; 417 S.E.2d 870, 872 (1992).  However, the exemptions should be narrowly 

construed to not provide a blanket prohibition of disclosure in order to “guarantee the public 

reasonable access to certain activities of the government.”  See Fowler v. Beasley, , 322 S.C. 463, 

468, 472 S.E.2d 630, 633 (1996); see also S.C.Code Ann. § 30-4-15 (2007). The burden of proving 
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that an exemption exists lies with the government. Evening Post Publ'g Co. v. City of North 

Charleston, 363 S.C. 452, 457, 611 S.E.2d 496, 499 (2005).   

 The e-mails in the present case include the plaintiff’s effort to discover the “certain activities 

of the government” directed at her!  Moreover, as demonstrated above, the redacted e-mails involve 

numerous members of the Beaufort County Council and staff, and even if the County could plausibly 

argue that such email chains invoke attorney/client privilege, the Councilmembers waive that 

argument when they seek legal advice (if that is really what they were doing) through their private e-

mail accounts.  The County Attorney does not exist to furnish legal services for anyone who happens 

to hold political office; the County Attorney represents the County, and the attorney-client privilege 

should be construed narrowly.  Just because a putative privilege exists, does not mean the County is 

required to assert it, and as the Supreme Court has pointed out time and again, these questions must 

be settled on a “case by case basis.”  “That a record is exempt does not mean that the government has 

a duty of non-disclosure.  Rather, an exemption provides the government with discretion to either 

withhold the record or release it.” [internal citations omitted]  Evening Post Publishing Co. v. City of 

North Charleston, 363 S.C. 452, 611 S.E.2d 496 (2005)  (Supreme Court ordered North Charleston 

to release recorded conversation capturing North Charleston Police officers killing a crime victim 

inside a convenience store.  The City argued the tape was exempt from disclosure because releasing 

it could result in a change of venue for a criminal trial.)   

 Government officials routinely communicate with one another and just as routinely 

automatically include the County Attorney in the chain of correspondence.  This fact does not invoke 

the privilege of attorney-client.  See Marshall v. Marshall, 282 S. C. 534, 320 S.E.2d 44 (Ct. App. 

1984):  “The attorney client privilege, though, does not protect communications with non-clients.”  

Councilmembers communicating in their private capacities are not “clients.”   

 An attorney may not represent both a governmental body and a private client in the same 

matter even when full disclosure is made and they consent to the representation, nor may a lawyer 

accept private employment in a matter in which he or she had personal and substantial responsibility 

818



31 

 

while a public employee, unless the appropriate government agency gives its informed consent, 

confirmed in writing, to the representation. 

 7 Am.Jur2d, Attorneys at Law § 194 Matters involving public interest, Rule 1.11(a)(2) ABA 

Model Rules, See also Floyd v. Floyd, 365 S.C. 56, 615 S.E.2d 465 (Ct. App. 2005)   

 

 As these and many other cases hold, attorney-client privilege only applies when a client is 

seeking legal advice based on the transmission of confidential information without third person being 

present.  Nothing sought by the plaintiff in this case involves either seeking legal advice or 

confidential information; she sought only documents related to the County’s purchase of two parcels 

of real estate, which are by statute public information, and communications from Councilmembers 

utilizing their private e-mail accounts who cannot possibly be clients of the County Attorney.  Under 

the County’s legal theory, every email copied to a lawyer makes it “privileged.”  When Berkeley 

County resisted turning over superintendent evaluation questionnaires on the ground that they were 

protected by attorney-client privilege for the same reason, the Supreme Court disagreed, holding:  

“The interest in confidentiality expressed through the attorney-client privilege should not trump the 

public’s right to know at this juncture.”  Evening Post Publishing Company v. Berkeley County School 

District, 392 S.C. 76, 708 S.E.2d 745 (2011)  (Court reversed grant of summary judgment to the 

School District.)  Interestingly, the Order under review recites the correct standard at page 10 (R.O.A. 

Vol. 1, page 16) but never explains how non-County correspondents were seeking legal advice from 

the County Attorney.  The Special Referee reaches an erroneous conclusion on page 11 of her Order 

(R.O.A. Vol. 1, page 17) without any evidentiary support:  “I find the remaining redactions 

appropriate and subject to exemption pursuant to S. C. Code Ann. 30-4-40(a)(4).”          

 Third, the County’s reliance on alleged SLED policies (quoted above on page 15) not only 

has nothing to do with the responsibilities of local goverments’ creation, retention, and dissemination 

of public documents, but also demonstrates how far the County is willing to go to erect pretextual 

barriers.  The County’s duties to preserve and disclose public records arise under the State Records 
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Retention Act and the South Carolina Freedom of Information Act, and neither legislative authority 

grants to SLED any oversight, let alone veto, authority.  The County’s justification as expressed 

through the County’s statment is made of whole cloth. 

 Finally, both the South Carolina General Assembly and the South Carolina Supreme Court 

have been clear that a citizen’s right to public records is “vital” to keeping government honest and 

preventing dishonest conduct that would otherwise flourish in the dark.  “The Freedom of Information 

Act (FOIA) serves the important governmental interests of providing transparency in governmental 

decision making, preventing fraud and corruption, and fostering trust in government.”  Disabao v. 

South Carolina Ass’n. of School Adm’s., 404 S.C. 433, 746 S.E.2d 329 (2013)  As the Supreme Court 

said in Evening Post Publishing Company v. Berkeley County School District, 392 S.C. 76, 708 S.E.2d 

745 (2011):  “It is vital in a democratic society that public business be performed in an open and 

public manner so that citizens shall be advised of the performance of public officials and of the 

decisions that are reached in public activity and in the formulation of public policy.  Toward this end, 

provisions of this chapter must be construed so as to make it possible for citizens, or their 

representatives, to learn and report fully the activities of their public officials at a minimum cost or 

delay to the persons seeking access to public documents or meetings.  S. C. Code, Ann. § 30-4-

15 (2007).”  (emphasis added)  Here, the e-mails and other documents disclosed so far reveal local 

government officials discussing ways to control the outcome of public meetings, to thwart the 

plaintiff, and to find a way around her acquittal in Municipal Court in order to persecute her.  The 

only reason such conduct occurs is because it is done out of the public’s view, which is why the 

Councilmembers selected their private e-mail communications to conduct government business.  

They mistakenly thought they could escape detection.   

 The assertion that the private email communications of government officials are “privileged” 

is nonsense, and such an assertion, when viewed alongside the evidence of the County’s hostility to 
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the plaintiff is exactly why the General Assembly adopted the Freedom of Information Act as a 

bulwark against governmental secrecy and why the General Assembly originally made willful 

violations subject to criminal penalties.  See § 30-4-110, “Penalties”:  Prior to May, 2017, the statute 

read:  Any person or group of persons who willfully violates the provisions of this chapter shall be 

deemed guilty of a misdemeanor, and upon conviction, shall be fined not more than one hundred 

dollars or imprisoned not more than thirty days for the first offense .  .  .”  However, in May 2017, the 

General Assembly deleted the criminal penalties but broadened the potential for recovery to a 

prevailing plaintiff by including not only attorney’s fees, but also “compensatory damages” as 

follows:    

 (C )  If a person or entity seeking relief under this section prevails, the court may order: 

(1)  Equitable relief as he [sic.] considers appropriate; 

(2) Actual or compensatory damages; or 

(3) A reasonable attorney’s fees and other costs of litigation specific to the request, unless 

there is a finding of good faith.  The finding of good faith is a bar to the award of attorney’s 

fees and costs.     

 After the County refused to provide the documents without the plaintiff paying prohibitive 

fees, the plaintiff sued on April 10, 2019, under the Act, alleging that the County was in violation of 

its duties to supply unredacted material and for imposing retaliatory fees instead of “fees not to exceed 

the actual cost of searching for or making copies of such records.”  § 30-3-30(b).  The plaintiff also 

alleged that the County specifically and willfully directed these actions against the plaintiff.     

 In its Answer the County raised three defenses:  a general denial, a motion to dismiss, and an 

assertion that the County is exempt from suit under the State Tort Claims Act.  (See Answer filed 

August 14, 2019 at R.O.A. Vol. 1, page 38.)  As discussed in more detail below, in May 2017, the 

General Assembly amended the Freedom of Information Act to provide the County the option to 

allege a “good faith” defense.  The County adroitly avoided this defense because while lawyers are 

zealous advocates for clients, zealousness has a limit, and that limit is usually the front door to the 

Courthouse.        
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 Before the Special Referee, the County asserted that the plaintiff failed to raise a colorable 

claim, but clearly, the plaintiff has alleged a proper cause of action because the General Assembly 

created the cause of action in § 30-4-100:  

A)  A citizen of the State may apply to the circuit court for a declaratory judgment, injunctive 

relief, or both, to enforce the provisions of this chapter in appropriate cases if the application is 

made no later than one year after the date of the alleged violation or one year after a public vote in 

public session, whichever comes later. Upon the filing of the request for declaratory judgment or 

injunctive relief related to provisions of this chapter, the chief administrative judge of the circuit 

court must schedule an initial hearing within ten days of the service on all parties.5  If the hearing 

court is unable to make a final ruling at the initial hearing, the court shall establish a scheduling 

order to conclude actions brought pursuant to this chapter within six months of initial filing. The 

court may extend this time period upon a showing of good cause.  The court may order equitable 

relief as it considers appropriate, and a violation of this chapter must be considered to be an 

irreparable injury for which no adequate remedy at law exists. 

 

(B)  If a person or entity seeking relief under this section prevails, he may be awarded reasonable 

attorney's fees and other costs of litigation specific to the request.  If the person or entity prevails 

in part, the court may in its discretion award him reasonable attorney's fees or an appropriate 

portion of those attorney's fees.                                            

 

HISTORY: 1978 Act No. 593, Section 11; 1987 Act No. 118, Section 8; 2017 Act No. 67 (H.3352), 

Section 4, eff. May 19, 2017. 

 There is nothing in the State Tort Claims Act that abrogates the Freedom of Information Act, 

and the universal rule of statutory construction requires that the two Acts of the General Assembly be 

harmonized.  

 

The cardinal rule of statutory construction is to ascertain and effectuate the intent of the legislature. 

Charleston County Sch. Dist. v. State Budget and Control Bd., 313 S.C. 1, 437 S.E.2d 6 (1993). 

Under the plain meaning rule, it is not the court's place to change the meaning of a clear and 

unambiguous statute. In re Vincent J., 333 S.C. 233, 509 S.E.2d 261 (1998) (citations omitted). 

Where the statute's language is plain and unambiguous, and conveys a clear and definite meaning, 

the rules of statutory interpretation are not needed and the court has no right to impose another 

meaning. Id. at 233, 509 S.E.2d at 262 (citing Paschal v. State Election Comm'n, 317 S.C. 434, 

454 S.E.2d 890 (1995)). "What a legislature says in the text of a statute is considered the best 

evidence of the legislative intent or will. Therefore, the courts are bound to give effect to the 

expressed intent of the legislature." Norman J. Singer, Sutherland Statutory Construction § 46.03 

at 94 (5th ed. 1992). 

.   .   . 

 
5  The Court could not hold a hearing within ten days because shortly after filing suit, plaintiff’s counsel entered 

M.U.S.C. for what turned out to be an extended stay.  During the extended recuperation period, both opposing counsel 

and the Clerk of Court’s office were not only understanding but also generous beyond my capacity to repay.   
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The goal of statutory construction is to harmonize conflicting statutes whenever possible and to 

prevent an interpretation that would lead to a result that is plainly absurd. Ray Bell Constr. Co. v. 

School Dist. of Greenville Co., 331 S.C. 19, 501 S.E.2d 725 (1998). 

 Hodges v. Rainey, 341 S.C. 79, 533 S.E.2d 578 (2000) 

 

 It is a hard sell to convince this Court that the General Assembly did not mean what it said in 

the Freedom of Information Act, since the General Assembly took pains to declare violations to be an 

irreparable harm and to provide for expedited hearings and attorney’s fees for citizens who bring such 

actions.  § 30-4-100(a) says:  “The court may order equitable relief as it considers appropriate, and a 

violation of this chapter must be considered to be an irreparable injury for which no adequate remedy 

at law exists.”  Second, the purpose of the State Tort Claims Act is to abolish sovereign immunity and 

set out the rules for suing the State, so the two Acts are harmonized and do not address the same 

subject.  While the State Tort Claims Act provides limited immunity in specific instances, it does not 

relieve the County from adhering to its responsibilities under the Freedom of Information Act, and in 

reaching her decision, the Special Referee gave the County’s assertion no weight.  More importantly, 

in its Answer, the County does not dispute that it is subject to the Act, nor does it offer a reasonable 

explanation as to why it charges were originally in excess of fourteen thousand dollars when the 

requested information can be produced as electronically stored material that is easily retrievable and 

easily loaded on a flash drive or burned to a C.D. disc and which are materially at variance from its 

published fee schedule.  See R.O.A. Vol. 1, page 341 [Exhibit No. 15, March 27, 2019, 

correspondence from Acting County Administrator, John Weaver]:  “Ms. Baracco  As you may not 

know, Beaufort County perhaps has the most sophisticated FOIA system of any county or 

municipality in South Carolina, including both manpower and electronic capabilities.”  The County’s 

original attempt to saddle her with exorbitant fees is a clear example of bad faith deployed to try to 

scare her off her effort to obtain public documents.     
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D. THE SPECIAL REFEREE ERRED IN FAILING TO ACKNOWLEDGE THAT ONCE 

THE COUNTY CONSUMMATES A REAL ESTATE PURCHASE AND THE TRANSACTION 

IS COMPLETE, THERE IS NO LONGER A VALID EXEMPTION TO PUBLIC INSPECTION. 

 

 The final barrier erected by the County was the spurious claim that a completed real estate 

transaction is exempt from disclosure.  The first F.O.I.A. request sent by the plaintiff on February 10, 

2019, sought information about County’s real estate acquisition of two parcels, a transaction 

previously completed, so the material is obviously public and just as  obviously not subject to any 

exemption or redaction.  While the Act provides defined statutory exemptions that allow the County 

to redact information, such as ongoing negotiations for a proposed sale, none of those exemptions 

apply to a real estate transaction that has closed.  For the convenience of the Court, the statutory 

exemptions are:  (1) trade secrets, (2) information of a personal nature, (3) confidential informants, 

etc., (4) matters specifically exempted, (5) documents related to a proposed sale, (6) salaries less than 

$50,000.00, (7) lawyers’ work product and confidential communications, (8) working papers of the 

General Assembly, (9) trade negotiations, (10) Department of Revenue audit criteria, (11) anonymous 

gifts, (12) investment information in the State Retirement System, (13) certain employment 

application information, (14) scientific and educational proprietary information, (15) identity of 

certain complainants, (16) investment decisions of endowed funds, (17) structural plans, (18) autopsy 

photos, and (19) financial data of the Venture Capital Authority.  (emphasis added)  If a governmental 

body asserts a right to redact, the burden is on the government asserting the exemption to prove it, 

and such exemptions are to be narrowly construed.  Evening Post Publ. Co. v. City of North 

Charleston, 363 S.C. 452, 611 S.E.2d 496 (2005),  § 30-4-40, “Matters exempt from disclosure”   

Here, despite that none of plaintiff’s requests are subject to any exemption, the County furnished no 

explanation as to why it was redacting the information it did produce until the Special Referee 

compelled it.     
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 In summary, the Court must evaluate the County’s conduct in total.  In evaluating whether 

either the County’s charges or the County’s redactions are reasonable, i.e. authorized by a statutory 

exemption, the Court need only look at the redacted e-mails and the County’s putative justification to 

see that they fit none of the exemptions.  The Special Referee ignored the plaintiff’s evidence of the 

County’s expressed hostility for the plaintiff even though this evidence further demonstrates that the 

County’s claim of privilege is pretext.  See R.O.A. Vol. 1, page 343, [Exhibit 17] discussed in detail 

above on page 18.  A selection of these Exhibits, collected in Exhibit 17, demonstrate that the County 

has gone to considerable pains to investigate her background, distribute information about her to both 

County and Municipal officials, even going so far as to collect a list of her public statements.  The 

idea that Appellant’s representative on county Council took it upon herself to disseminate what she 

thought was impeaching evidence to the Town Manager is shocking.  The most disturbing evidence, 

discussed in more detail above, was the County Attorney’s effort to coordinate with other municipal 

governments to stand united against her to erect financial barriers to her F.O.I.A. requests.  (See 

Plaintiff’s Exhibit No. 17 at R.O.A. Vol. 1, page 323.)  After the plaintiff made routine F.O.I.A. 

requests, the County undertook to investigate her, and its efforts demonstrate the County’s willfulness 

in harassing her only because she made lawful requests for documents.  For example, in a June 10, 

2014, email from the Town Manager of Bluffton to the Bluffton Police Chief and the Bluffton City 

Attorney, regarding an earlier F.O.I.A. request, the Town Manager wrote: 

 Chief:  This is the F.O.I.A. request I was speaking of.  Anyone we may have arrested?6 

 /s/  Anthony Barrett  (R.O.A. Vol. 1, page 345 [Exhibit 18]) 

 This is one example of numerous examples of animus and bad faith collected and attached as 

Exhibits 17-21 in R.O.A. Vol 1, pps. 343-349.  The County may attempt to persuade this Court that 

 
6 Appellant concedes this remark is ambiguous.  It could be a question as to whether the appellant has an arrest record, 

or it could be a query as to the propriety of arresting her.  Neither is reassuring, and both are improper.  
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the Town’s Manager’s comment is innocuous, but if it does, the Court should be aware of the context 

of the statement.  In 2012, the Town of Port Royal issued a 2012, municipal violation against the 

plaintiff for an alleged animal at large.  After a jury acquitted her of the charge on November 8, 2012, 

Beaufort County inserted itself in a municipal event and issued to appellant an unlawful “Magistrate’s 

Summons” for the same offense.  In another example of animus, the County Attorney circulated an 

email among government officials, Exhibit 17, dated June 11, 2014 (R.O.A. Vol. 1, page 343), to urge 

other municipal governments to get on board with a “similar approach” with the County’s decision to 

require a 50% deposit for plaintiff’s requests.  On June 23rd, the County Attorney estimates charging 

the plaintiff $35,000.00 for her requests even though the plaintiff’s requests are electronically stored 

and can be recaptured in seconds.  The County’s imposition of excessive charges and efforts at 

redaction when the subject matter is not covered by any exception to disclosure is evidence of 

willfulness.  This willfulness is conduct which the Freedom of Information Act addresses.  In the pre-

2017 version of the Freedom of Information Act, amended May 2017, the General Assembly labeled 

such conduct criminal.  See § 30-4-110, S. C. Code, ann.:  “Any person or group of persons who 

willfully violates the provisions of this chapter shall be deemed guilty of a misdemeanor and upon 

conviction shall be fined not more than one hundred dollars or imprisoned not more than thirty days 

for the first offense .  .  .”   The amendment to this section in 2017, quoted below, deleted the criminal 

penalties and substituted compensatory damages.   

 At no time, either before or after the plaintiff filed this action—until the Special Referee 

compelled it—has the County offered an explanation or justification as to (A) why the County 

Attorney must review e-mails generated by Councilmembers from their private e-mail accounts and 

(B) why the appellant has to pay for it.  As further evidence of the County’s bad faith, it never provided 

a privilege log until the Special Referee required it.  Whether the private e-mails are protected by 

privilege or not, either way, the statute clearly prohibits these charges, and they are, therefore 
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excessive as a matter of law.  Since plaintiff filed her suit, the County never offered any justification 

for expenses in excess of fourteen thousand dollars associated with the routine retrieval of information 

the County is required to archive under the state’s Records Retention Act, and such unexplained 

charges are at variance with the Administrator’s statement that “Beaufort County perhaps has the 

most sophisticated FOIA system of any county or municipality in South Carolina.”  (quoted above 

page 9)  See §30-1-20, S. C. Code, ann.:  “The chief administrative officer of any agency or any 

subdivision or any public body in charge of public records  . . . is responsible for carrying out the 

duties and responsibilities of this chapter .   . .” .   The responsibilities of Chapter 1 require the County 

to maintain, archive, and make available the public records of the County, and these include the 

electronic correspondence of the members of County Council and their agents.  When government 

officials communicate with third parties or with one another, there is no attorney/client privilege 

implicated, and even communications to the County Attorney may not be covered by privilege if 

others are included in the communication.  The plaintiff is confident that not one of the redacted e-

mails represents a request for legal advice.  The plaintiff reaches this conclusion on two grounds:  

First, the County previously provided the plaintiff with the some of the same e-mails that it now 

claims are covered by attorney-client privilege.  Second, when the Special Referee required the 

County to un-redact the correspondents in the e-mail chains so the plaintiff could see who was 

included in them, the plaintiff discovered non-County personnel whose participation in such 

exchanges waives any alleged attorney-client privilege.   Moreover, if the County is going to withhold 

information from the plaintiff, then it must at least provide her with a log of material it is refusing to 

turn over with an explanation.  If the County chooses to pay its attorney to review every F.O.I.A. 

disclosure it makes, that is not a charge that passes through to the requestor.  In essence, the County 

now argues that because the County has a lawyer, that every communication by a government official 

is subject to attorney/client privilege, a tacit assertion that is not supported by any case law, statute, 
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regulation, or policy governing the conduct of lawyers.     

 In conclusion, the evidence in this case is overwhelming that the County singled out appellant 

for special adverse treatment, denied her reasonable access to specific documents, redacted 

documents for no reason other than to thwart the plaintiff, and imposed excessive and unlawful 

charges for the collection of information and documents, which are easily retrieved, and forced her to 

file an application with the Court to address an irreparable harm by refusing to communicate with her.  

This is overwhelming evidence of bad faith.  Appellant is entitled to a declaration that the County 

must turn over the documents in electronic form, unredacted, immediately and should be enjoined 

from further violations of the Act.  In addition, the Court should require the County to reimburse the 

Plaintiff for the attorney’s fees and for the compensatory damages she has incurred in compelling the 

County to conform to South Carolina law.  Finally, the Court should impose the punishment it finds 

to be just and proper for a willful violation in order to deter the County from such unlawful conduct 

in the future.  This last prayer for relief is not fanciful.  The Courts of this state are clogged with 

F.O.I.A. cases because when local governments ignore their statutory duties to requestors, there is no 

personal penalty for disobedience.  Government officials have no skin in the game and enjoy free 

representation by counsel paid for by taxpayers.  Even their penalties are paid by taxpayers, and they 

never experience a consequence for breaking the law.  If the Court could require a governmental 

official to report to jail for a weekend because of an intentional F.O.I.A. violation, only then would 

local governments pay attention to their statutory duties.  However, in May 2017, the General 

Assembly amended § 110 to delete the criminal penalties.  Instead, under the revised statute, the 

Court’s power is limited to an award of attorney’s fees, compensatory damages, and/or a “civil fine” 

of up to $500.00 per occurrence.  As this case demonstrates, until a Court punishes local governments 

for disobedience of their statutory duty to be transparent, local governments will continue to violate 

F.O.I.A. with impunity because officials who are charged with a duty to provide documents are never 
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called upon to answer for their violations.       

2. THE SPECIAL CIRCUIT COURT JUDGE ERRED IN FAILING TO REQUIRE THE 

COUNTY TO PAY THE PLAINTIFF/APPELLANT ATTORNEY’S FEES AS A PREVAILING 

PARTY. 

 The Special Referee erred in failing to award the plaintiff fees and costs as a “prevailing party” 

under the statute.  First, it is indisputable that the only reason the plaintiff received access to the 

requested material ordered by this Court is because she filed suit, and that makes her a “prevailing 

party.”  After she filed suit, the County produced 276 documents she had not previously received 

although they were half redacted.  R.O.A. Vol. 1, pages 242-245 [tr. page 27, line 4; page 30, line 12]  

Moreover, the only reason the County rethought its charges in this case is because:  A)  the plaintiff 

filed this action, and B) the parties appeared before Judge Buckner on June 2, 2020, during which 

hearing Judge Buckner telegraphed skepticism about both the fees proposed by the County and the 

reasons for nonproduction.  The County never identified “attorney/client” privilege as the reason e-

mails had to be redacted until  matter was before the Court under the South Carolina Freedom of 

Information Act, §§ 30-4-10, et. seq.  Prior to filing suit, the County made no mention of 

attorney/client privilege.  Instead it sought to thwart the plaintiff’s request by demanding she pay 

$12,000.00 to fulfill it.  In her amended complaint, the plaintiff alleges that she made four 

straightforward requests under § 30-4-40, S. C. Code, ann. for County documents related to the sale 

and purchase of parcels of real estate commonly referred to as 1 Bostwick Circle and 429 Broad River 

Road and for e-mail communications of County officials—from their private e-mail addresses—

connected with these and other transactions.  See summary of requests, Exhibit 1 to the Amended 

Complaint.  R.O.A. Vol. 1, page 37.  The County’s Answer made no mention of attorney/client 

privilege, alleging only that matters were “exempt.”  Even if the Court declines to amend or alter the 

Referee’s findings for the reasons set forth above, it is indisputable that the plaintiff would have 

received nothing but for her filing this action, and the fact that she had to file an action to force the 

County to respond entitles her to fees and costs, and it is an abuse of discretion to deny such.  The 

Supreme Court addressed this issue in Sloan v. Friends of the Hunley, 393 S.C. 152, 711 S.E.2d 895 

(2011), including a discussion of the discretionary standard to be applied by courts: 

829



42 

 

 “The decision to award or deny attorneys’ fees under a state statute will not be 

disturbed on appeal absent an abuse of discretion.”  Kiriakides v. Sch. Dist. Of Greenville 

County, 382 S.C. 8, 20, 675 S.E.2d 439, 445 (2009) (citing Layman v. State, 376 S.C. 434, 

444, 658 S.E.2d 320, 325 (2008).  “An abuse of discretion occurs when the conclusions of the 

trial court are either controlled by an error or law or are based on unsupported factual 

conclusions.”  Id. 675 S.E.2d at 445 (quoting Layman, 376 S.C at 444, 658 S.E.2d at 325).  

The issue before the Court presents a series of legal questions in terms of determining (1) 

whether Sloan may be considered a prevailing party under the FOIA statute; (2) if Sloan is a 

prevailing party, whether his entitlement to fees may extend beyond the production of the 

requested documents; and (3) whether the law of the case from Sloan I affects the time period 

for the attorney fee award.     

 The Supreme Court analyzed Sloan’s request under the same principle adopted by this Court 

in that the trial court found plaintiff prevailed in part but not in total and based on that finding, declined 

to award the plaintiff any fees or costs.  The Supreme Court reversed, and under Sloan II, the refusal 

to award fees was an abuse of discretion because the Supreme Court found that in order to be a 

prevailing party, a plaintiff does not have to win 100 to 0 but is a prevailing party if she “successfully 

prosecutes an action . . . prevailing on the main issue, even though not to the extent of the contention 

[and] is the one in whose favor the decision or verdict is rendered and judgment entered.”  Sloan at 

page 897, quoting Heath v. County of Aiken, 302 S.C. 178, 182-83, 394 S.E.2d 709, 711 (1990).  

Moreover, the Court is required to construe the Act liberally in favor of the plaintiff as the citizen 

taking upon herself the responsibility for making government officials act in accordance with the law.  

“The FOIA is remedial in nature and should be liberally construed to carry out the purpose mandated 

by the legislature.  Campbell, 354 S.C. at 281, 580 S.E.2d at 166.”  Burton v. York County Sheriff’s 

Dept., 358 S.C. 339, 594 S.E.2d 888 (Ct. App. 2004)  (Trial Court’s Order requiring disclosure of 

records affirmed and case remanded for determination of attorney’s fees under the six factors listed 

by the Court.)  (An interesting footnote to the Burton case is that two of the three Court of Appeals’ 

authors are now on the Supreme Court.)         

 In Sloan II, the public body argued that Sloan was not a “prevailing party” because it handed 

over the documents before the Court ordered them to, a position rejected by the Supreme Court, and 

this holding demonstrates that the Court’s refusal to award fees and costs is an abuse of discretion: 

 

 Friends argues that Sloan was not a prevailing party under this definition “because 
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Sloan did not receive any of the relief he requested in his complaint. . . .”  We reject Friends’ 

position and agree with the trial court that Sloan was a prevailing party for purposes of the 

FOIA attorney’s fees provision.  We find persuasive the decision of the Montana Supreme 

Court in Havre Daily News, LLC v. City of Havre, 333 Mont. 331, 142 P.3d 864 (2006).  The 

Havre court addressed whether the post-complaint voluntary production of disputed 

documents precludes prevailing party status to a plaintiff.   

.  .  . 

 When a public body frustrates a citizens FOIA request to the extent that the citizen 

must seek relief in the courts and incur litigation costs, the public body should not be able to 

preclude prevailing party status to the citizen by producing the documents after litigation is 

filed.  See Litchfield Plantation Co. v. Georgetown County Water & Sewer Dist., 314 S.C. 30, 

34, 443 S.E.2d 574, 576 (1994) (Toal, J., concurring in part, dissenting in part)  (“A 

government agency should not be allowed to stonewall an FOIA request without some penalty 

for its actions.”); see also Wildlands CPR v. U.S. Forest Serv., 558 F.Supp.2d 1096, 1098 

(D.Mont. 2008) (finding that if a complainant receives relief “via unilateral change in position 

by the agency,” he is entitled to fees under the federal FOIA statute); Spokane Research & 

Def. Fund v. City of Spokane, 155 Wash.2d 89, 1117, 1125 (2005) (en banc) (“[P]ermitting 

an agency to avoid attorney fees by disclosing the documents after the plaintiff has been forced 

to file a lawsuit . . . would undercut the policy behind the act.”  (alteration in original) (quoting 

Coal. On Gov’t Spying v. King County Dep’t. of Publ. Safety, 59 Wash.App. 856, 801 P.2d 

1009, 1013 (1990))).   

 The Supreme Court went on to hold that “by awarding attorney’s fees in these circumstances 

may serve as an impetus for public bodies to comply with a FOIA request and thus avoid the 

imposition of an attorney’s fee award.  See Soc’y of Prof’l Journalists v. Sexton, 283 S.C. 563, 324 

S.E.2d 313 (1984) (finding attorney’s fees may be awarded to encourage agencies to comply with 

FOIA requests.)”  Sloan v. Friends of the Hunley at page 898.  Here it is unmistakable that the plaintiff 

would have achieved nothing, not even the putative privilege log, but for filing her suit.  It was 

Beaufort County who dictated the litigation path; at any time, either before or after litigation 

commenced, Beaufort County was free to cooperate with the plaintiff to assist her in getting public 

documents.  Instead it chose the path of maximum resistance even going so far as to label the 

plaintiff’s search for public documents “harassment,” a spurious allegation reinforced by 

Councilmember Caparole’s March 29, 2015 e-mail to Senator Davis asking for help locating legal 

authority that might justify the “persecution” of the appellant and characterizing the County’s 

treatment of appellant as “abuse of power.”  R.O.A. Vol. 1, page 346 [Ex. 19])  Thus the plaintiff is 

much more of a “prevailing party” as was Sloan in his suit for documents against Friends of the 

Hunley.  Unlike Sloan, the public body here gave the plaintiff nothing until the Court required it to 
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do so.  As the preamble to the South Carolina Freedom of Information Act makes clear, the purpose 

of the Act is to facilitate a citizen’s access to documents, and the Court’s refusal to award the plaintiff 

fees and costs not only represents an abuse of discretion under the Act, but also promotes Beaufort 

County’s unlawfulness and provides a shield for illegal acts.  It also acts as a chill on any other citizen 

who may think twice before attempting to hold the government accountable for its violations of 

F.O.I.A.    

 Before the plaintiff got counsel involved, the County wanted to charge her over $12,000.00 

for public records in violation of the Freedom of Information Act and its own ordinances.  It wanted 

to charge her $72.00 an hour for its legal department to review all the e-mails—and remember, these 

are e-mails from Councilmembers from their private e-mail accounts—to determine if they were 

subject to release, a charge specifically prohibited by statute:  “Fees may not be charged for 

examination and review to determine if the documents are subject to disclosure.”  § 30-4-30(B), S. C. 

Code, Ann.  This record demonstrates that Beaufort County employed every dilatory and 

obstructionist tactic at hand, which when combined with the evidence of open hostility for the 

plaintiff, demonstrates she was a substantially prevailing party.  As the Supreme Court said in Sloan 

v. Friends of the Hunley (Hunley II), 393 S.C. 152, 711 S.E.2d 895 (2011): 

 

When a public body frustrates a citizen's FOIA request to the extent that the citizen must seek 

relief in the courts and incur litigation costs, the public body should not be able to preclude 

prevailing party status to the citizen by producing the documents after litigation is filed.  See 

Litchfield Plantation Co. v. Georgetown County Water & Sewer Dist., 314 S.C. 30, 34, 443 S.E.2d 

574, 576 (1994) (Toal, J., concurring in part, dissenting in part) ("A governmental agency should 

not be allowed to stonewall an FOIA request without some penalty for its actions."); see also 

Wildlands CPR v. U.S. Forest Serv., 558 F. Supp. 2d 1096, 1098 (D. Mont. 2008) (finding that if 

a complainant receives relief "via . . . unilateral change in position by the agency," he is entitled 

to fees under the federal FOIA statute); Spokane Research & Def. Fund v. City of Spokane, 117 

P.3d 1117, 1125 (Wash. 2005) (en banc) ("[P]ermitting an agency to avoid attorney fees by 

disclosing the documents after the plaintiff has been forced to file a lawsuit . . . would undercut 

the policy behind the act." (alteration in original) (quoting Coal. on Gov't Spying v. King County 

Dep't of Pub. Safety, 801 P.2d 1009, 1013 (Wash. Ct. App. 1990))).    

 Once again, the importance of plaintiff’s animus evidence comes into play because it 

demonstrates why the County adopted its harsh posture with her.  Therefore, for the reasons set forth 

in her original motion for reconsideration, the plaintiff submits that the Court abused its discretion in 
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refusing to award fees.   

CONCLUSION 

 

 As the length of appellant’s brief demonstrates, it is an easy thing to get lost in the weeds of 

any legal issue, and the S. C. Freedom of Information Act is no exception.  No fair minded person can 

examine the procedural history of this case and fail to apprehend two important points:  1) How 

important it is for ordinary citizens to keep their eyes on local governments, and 2) how easy it is for 

local government officials to thwart both the spirit and letter of the Freedom of Information Act.  Local 

governments resist operating in daylight, and as the editorial board of the Post & Courier opined as 

recently as Sunday, September 5, 2021:   

  Our changing media landscape—specifically the continuation and even 

 disappearance of local newspapers in South Carolina’s smaller communities—has led some 

 elected official to operate with less public oversight than ever, with often predictable and 

 discouraging results.   

  This vacuum has been filled partly by public-minded citizens who invest their time 

 to learn about what’s going on—and then spread the news through their social circles and 

 social media. 

 Here, the appellant became interested in her local government after it forced her to endure 

multiple court appearances following a jury acquittal on a municipal court offense, and it was that 

spark of interest that:  (1)  caused her to ask more questions about the operation of Beaufort County , 

and (2) made her known to local government officials across all three levels of government.  H. L. 

Mencken reportedly said that every citizen lives in fear of being noticed by the government, and this 

case proves the point passim.  The fact that the County demonstrated bad faith by adopting shifting 

explanations for preventing appellant’s access to public documents and forcing her to incur the 

expenses she has incurred, including, but not limited to, compelling her to pay for a Special Referee 

to adjudicate a Freedom of Information Act dispute is both unjust and contravenes the express purpose 

of the Freedom of Information Act and the numerous cases construing it.  (Interestingly, on June 3, 

2021, our Supreme Court addressed the hemorrhaging of legal expenses incurred by citizens seeking 
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access to the courts in Administrative Order No. 2021-06-03-02, in which it prohibited circuit courts 

subcontracting discovery disputes to special referees.  Even though this Order came too late and 

ameliorates a different problem, it serves to highlight the crises now occurring across this State in 

which law firms are now billing over $50,000.00 in routine Magistrate Court cases.)  Beaufort 

County’s mistreatment of the appellant is further exacerbated by the County’s admission that its 

purchase of 1 Bostick Circle was, in fact, improper!  See R.O.A. Vol. 1, page 338 [Exhibit 14]  The 

County’s shifting criteria for impeding her requests for documents combined with its efforts to not 

only block her access to public documents but also to get the adjoining municipalities to get on board 

is shocking and demonstrates the County’s coordinated effort to obstruct and impede the appellant at 

every turn, even involving the local judicial officers. The appellant is clearly a “prevailing party,” and 

the fact that the Special Referee places an imprimatur upon the County’s unlawful acts only 

emboldens them to continue mistreating the appellant and others like her even though she is investing 

her time, her money, and her energy in providing a valuable service in checking the activities of her 

local government.  The Special Referee’s Order is controlled by palpable errors of law and fails to 

adhere to the requirements of the South Carolina Freedom of Information Act’s procedural and 

substantive provisions.  The appellant respectfully requests that the Order be reversed and the County 

be compelled to turn over public documents for inspection and for a remand to the circuit court for 

redetermination of the amount of attorney’s fees to be awarded to the appellant as prevailing party.   

 Respectfully submitted, 

      /s/ Thomas R. Goldstein__________ 

April 12, 2022     Thomas R. Goldstein, S. C. Bar No. 2186 

      Belk, Cobb, Infinger & Goldstein, P.A. 

      P. O. Box 71121 

      N. Charleston, S. C.  29415-1121 

      (843) 554 4291; (843) 554 5566 (fax) 

      tgoldstein@cobblaw.net 

      Attorneys for Appellant 
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REPLY TO RESPONDENT/APPELLANT’S STATEMENT OF FACTS 

 

 A cross appeal makes for awkward reading by referring to the Appellant as the 

Appellant/Respondent and the County as Respondent/Appellant, and therefore for convenience, 

this Brief adopts the convention of designating “Baracco” for “Appellant/Respondent” and 

“County” for “Respondent/Appellant.”   

 The County mischaracterizes its limited production of the real estate documents it supplied 

in response to Baracco’s F.O.I.A. Request No. 1:  “Portions of the production were redacted by 

the County.”  (County’s Brief at page 4)  The County’s redacted production is found in the Record 

on Appeal at Vol. 2, pages 448-614, and the Court can see for itself that nearly the entire production 

is blacked out.  In other words, in order to be accurate, the County should say it released a few 

unimportant documents and redacted almost everything else.    

 On pages 6-7, the County asserts as a “statement of fact” that Baracco either waived most 

of her claims or is raising them for the first time on appeal.  The Special Referee understood the 

issues and correctly summarized them on page 4 of her Order (R.O.A. Vol. 1, page 10):  “Plaintiff 

asserts that the defendant Beaufort County redacted documents in violation of the Act and that the 

fees charged were done as a pretext designed to thwart Plaintiff’s rights to public information.”  

As the briefs filed with the Circuit Court and the Record on Appeal demonstrate passim, the 

County’s statement is not correct, but it does highlight the inadequacy of the relief available to 

citizens under the Freedom of Information Act, which can be a toothless tiger because local 

governments utilize free money to stonewall citizens’ access to public documents, and by doing 

so, drive away all but the most resolute litigants who are willing to put their time and limited 

economic resources against a force of inexhaustible resources to force governments to adhere to 

their obligation of transparency.  Asserting that Baracco “waived” or is raising her claims for the 
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first time on appeal is stock-in-trade of governments’ resistance to accountability.  It may be a 

legal argument, but it is far from an established “fact.”     

 Page 7 of the County’s brief contains two additional erroneous statements of fact.  The first 

is self-refuted by the County’s Statement of the Case on page 3:  “On September 3, 2020, the 

County revised its redacted production to remove redactions that covered the names of the 

senders/recipients of email in accordance with the Special Referee’s instructions.”  (County’s 

Brief,  page 3; See also Order under review at Record on Appeal Vol. 1, page 8.)  By forcing the 

County to display the correspondents in the blacked out e-mails was a major success and vindicated 

in part her efforts, making her a “prevailing party.”  The reason the County’s subsequent statement 

is misleading is because Baracco commenced her suit on April 10, 2019 (R.O.A. Vol. 1, page 30 

[amended complaint]), and the County did not reveal the recipients in the e-mail chains until the 

Special Referee required it on August 19, 2020, during the pre-trial conference.  (R.O.A. Vol. 1, 

page 8 [September 3, 2020 transmission of the revised redacted documents via Citrix]  Not until 

the Special Referee compelled the County to reveal the identities of the correspondents did Baracco 

learn who was included in the communications.  (Interestingly, the County sent the revised 

redacted documents via encrypted files, which Baracco’s counsel could not open.)  The fact that 

Beaufort County would not reveal who was included on the communications sheds a powerful 

light on the County’s motives and lack of transparency.   

 The second erroneous statement on page 7 is the County’s assertion that the real estate 

agent who sold a real estate parcel to the County is a “privileged person” under the law.  The 

County further states as a “fact” that the question of the real estate agent’s relationship to the 

County is a novel question in South Carolina law.  Again, Ms. Regecz’s status may be a County 

legal argument (refuted by the record), it is a fact that the South Carolina Freedom of Information 

840



6 

 

Act specifically requires records relating to the purchase and sale of real estate be open for public 

inspection.  See §  30-4-40(5), S. C. Code, ann.   

REPLY TO RESPONDENT/APPELLANT’S STANDARD OF REVIEW 

 

 The parties find common ground with the County in its summary of the standard of review, 

but the matters raised here are neither novel nor infrequent.  The well-developed South Carolina 

caselaw on the Freedom of Information Act, along with the preamble to the Act contained in § 30-

4-15, S. C. Code, ann. demonstrate the General Assembly’s anticipation of such disputes and 

emphasize that both the General Assembly and the Supreme Court are equally consistent that local 

governments should be transparent:  “The General Assembly finds that it is vital in  a democratic 

society that public business be performed in an open and public manner so that citizens shall be 

advised of the performance of public officials and of the decisions that are reached in public 

activity and in the formulation of public policy.”  Barraco’s exposure of private e-mail 

communications to avoid this openness is a “Captain Renault” moment when she brings to light 

local governments using private electronic communications to thwart both the letter and the spirit 

of the Freedom of Information Act: 

 Rick:  How can you close me up?  On what grounds? 

 Captain Renault:  I’m shocked, shocked to find that gambling is going on in here! 

 [a croupier hands Renault a pile of money] 

 Croupier:  Your winnings, sir. 

 Captain Renault:  [sotto voice] Oh, thank you very much. 

 Casablanca (1942) 

 

The County is not correct in suggesting that this case raises anything close to a novel issue.  The 

well-developed “sunshine” laws across South Carolina and the entire nation prove passim that 

government secrecy is as inevitable as nature’s decay.  The well-developed body of the Freedom 

of Information Act law in this State demonstrate two things:  (1)  Government always resists 
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openness, and (2) the well-developed case law in the appellate courts of this state have little 

deterrent effect on the conduct of local governments.  Instead, the only thing standing between 

complete secrecy and governmental transparency is the resolve of a few citizens who care enough 

to take up the gauntlet and force local governments to adhere.  It is an unfair fight, but a worthy 

one that will forever clog the Courts of this state for the simple reason that local governments have 

no skin in the game.  As a result the Courts’ repeated deterrent effects reach only as far as to a 

particular transgressor on a particular case and no further because there is no penalty when a 

government official violates the F.O.I.A.  If  a local government loses, they pay the citizen’s 

attorney’s fees with taxpayer’s money, shrug, and continue unabated.  Wherever the Court’s 

decision ends up in this case, the issues raised here will be depressingly and frequently repetitive, 

but far from novel.   

REPLY TO ARGUMENT 1. 

 

 The South Carolina Freedom of Information Act’s limitation on charges for producing 

documents is not ambiguous, and the County intentionally violated it to impede Baracco’s 

efforts to examine public documents. 

 

 The County’s first argument alleges Baracco fails to present a justiciable controversy 

because she never paid the County’s demand of $12,079.00 as a condition of receiving the 

documents she requested.  The County avoids the fact that to arrive at its “estimate” of $12,079.00, 

it unlawfully inflated the figure by requiring her to be responsible for charges specifically 

prohibited by statute (including an unlawful 50% deposit discussed more fully below).  A 

justiciable controversy is one that is not hypothetical  or abstract.  See Black’s Law Dictionary, 5th 

Ed. “justiciable controversy.”  There is nothing hypothetical or academic about Beaufort County 

demanding that Baracco pay an unlawful fee of $12,079.00 as a condition of obtaining public 

documents, especially when they turned out to be mostly blacked out and included demonstrably 
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unlawful charges in computing the required prepayment.  (An unintended irony flows from the 

County’s position that Councilmembers have an unmanageable “sheer volume” of personal e-

mails when County business is supposed to be conducted in the open.)   In 2013, the Supreme 

Court delineated “justiciable controversy” as follows: 

To fall within the intended purpose and scope of the Declaratory Judgments [742 S.E.2d 374] Act, 

the parties must seek adjudication of a justiciable controversy. Sunset Cay, LLC v. City of Folly 

Beach, 357 S.C. 414, 423, 593 S.E.2d 462, 466 (2004) (“Despite the [Declaratory Judgments] Act's 

broad language, it has its limits.”); see also Power, 255 S.C. at 154–55, 177 S.E.2d at 553 (noting 

that where adjudication of a question “would settle no legal rights of the parties,” it would be “only 

advisory and, therefore, beyond the intended purpose and scope of a declaratory judgment”). “ 

‘Questions of statutory interpretation, by themselves, do not rise to the level of actual 

controversy.’” Entergy Nuclear Generation Co. v. Dep't of Envtl. Prot., 459 Mass. 319, 944 N.E.2d 

1027, 1034 (2011) (quoting Woods Hole, Martha's Vineyard & Nantucket S.S. Auth. v. Martha's 

Vineyard Comm'n, 380 Mass. 785, 405 N.E.2d 961, 966 (1980)). 

         “The Uniform Declaratory Judgment[s] Act is not an independent grant of jurisdiction.” 

Brown v. Oregon State Bar, 293 Or. 446, 648 P.2d 1289, 1292 (1982). Further, it is fundamental 

that the Declaratory Judgments Act does not eliminate the case-or-controversy requirement. See 

Power, 255 S.C. at 153–54, 177 S.E.2d at 552 (“ ‘The existence of an actual controversy is 

essential to jurisdiction to render a declaratory judgment.’ ” (quoting S.C. Elec. & Gas Co. v. S.C. 

Pub. Serv. Auth., 215 S.C. 193, 215, 54 S.E.2d 777, 787 (1949))); City of Columbia v. Sanders, 

231 S.C. 61, 68, 97 S.E.2d 210, 213 (“The Uniform Declaratory Judgment[s] Act ... ‘does not 

require the Court to give a purely advisory [403 S.C. 82]opinion which the parties might, so to 

speak, put on ice to be used if and when the occasion might arise,’ or ‘license litigants to fish in 

judicial ponds for legal advice.’ ” (citations omitted)). 

 Committee v. City of Myrtle Beach, 403 S.C. 76, 742 S.E.2d 371 (S.C. 2013)   

 

 Baracco’s demand to see public documents and the County’s imposition of unlawful 

charges creates “the existence of an actual controversy requirement” because (1)  the County 

withheld public documents from her unless she paid an unlawful amount, and (2)  the statute itself 

confers standing upon her to bring the action.  § 30-4-100, S. C. Code, ann.  The whole purpose of 

§ 30-4-100 is to empower citizens to bring actions for declaratory and injunctive release as 

guardrail to prevent secret government conduct.  The Special Referee found that the County 

imposed illegal charges on Baracco but granted her no relief:  “The Act is clear that the public 

shall not be charged fees for the ‘examination and review to determine if the documents are subject 
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to disclosure.  Id.  Therefore, any attempt to charge fees by the Defendant’s Legal Department 

were inappropriate under the Act.”  (R.O.A. Vol. 1, page 13 [Order under review at page 7])  The 

Special Referee then goes on to conclude that because Baracco did not pay the fees, she suffered 

no “damages,” and this is the error of law addressed by Baracco’s appeal.  A citizen is not required 

to prove “damages” to bring a cognizable claim under the Freedom of Information Act.  § 30-4-

100(a), S. C. Code, ann. makes this clear:  “. . . a violation of this chapter must be considered to 

be an irreparable injury for which no adequate remedy at law exists.”  Thus the Special Referee’s 

entire Order under review is based upon a material error of law.  See also Sloan v. Friends of the 

Hunley, Inc., 369 S.C. 20, 630 S.E.2d 474 (2006):  Additionally, this Court has held that standing 

under FOIA does not require the information seeker to have a “personal stake in the outcome.  

Fowler v. Beasely, 322 S.C. 463, 466, 472 S.E.2d 630, 632 (1996).”   

 In short, by interposing technical objections, the County seeks to profit from its own 

wrongdoing and shield its conduct from the openness requirements of the Freedom of Information 

Act.  The Act does not allow the County to deny public records to a citizen by adopting the 

expedient of assessing unlawful charges to chill the effort.  The County’s violations are hardly a 

hypothetical or academic question.  Baracco presents a real and ripe controversy, which if not 

addressed will be repeated without ever receiving judicial scrutiny because most citizens lack the 

ability to bring an action.  As the Court of Appeals stated in another F.O.I.A. case involving a 

citizen’s request for a copy of emergency call tapes:   

A matter becomes moot "when judgment, if rendered, will have no practical legal effect upon [the] 

existing controversy. This is true when some event occurs making it impossible for [the] reviewing 

Court to grant effectual relief." Curtis v. State, 345 S.C. 557, 567-68, 549 S.E.2d 591, 596 (2001) 

(alteration in original) (quoting Mathis v. South Carolina State Highway Dep't, 260 S.C. 344, 346, 

195 S.E.2d 713, 715 (1973)), cert. denied, 535 U.S. 926, 122 S.Ct. 1295, 152 L.Ed.2d 208 (2002). 

In civil cases, there are three exceptions to the mootness doctrine: (1) an appellate court can retain 

jurisdiction if the issue is capable of repetition yet evading review, (2) an appellate court can decide 

cases of urgency to establish a rule for future conduct in matters of important public interest, and 
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(3) if the decision by the trial court can affect future events or have collateral consequences to the 

parties, the appellate court can take jurisdiction. Id. at 568, 549 S.E.2d at 596. 

 

        In Byrd v. Irmo High School, 321 S.C. 426, 468 S.E.2d 861 (1996), a student challenged the 

school district's order which suspended him for ten days for coming onto campus after consuming 

alcohol. The court chose to hear the case because school suspensions are very brief and are usually 

completed before judicial review can take place. Id. at 432, 468 S.E.2d at 864. Similarly, although 

we can grant no further relief in the current appeal, we choose to address The Post and Courier's 

argument because the facts presented here are capable of repetition yet evading review. 

 Evening Post v. City of North Charleston, 357 S.C. 59, 591 S.E.2d 39 (S.C. App. 2003) 

 

 The discussion of mootness sheds light on the discussion of a justiciable controversy, 

because the concepts are twin sides of the same coin.  In Evening Post, this Court held that the 9-

1-1 tapes were not subject to release, but the Supreme Court granted certiorari to review this 

decision reversing it  two years later, but took pains to point out that the Court of Appeals applied 

the correct standard of review to find that the newspaper presented a justiciable controversy:   

After the tape was played in open court at the lynching trial, the Post published a transcript. We 

agree with the Court of Appeals that the case is not moot, because "the facts presented here are 

capable of repetition yet evading review." Evening Post Pub. Co., 357 S.C. at 62, 591 S.E.2d at 

41. 

 Evening Post v. City of North Charleston, 363 S.C. 452, 611 S.E.2d 496 (S.C. 2005) 

 

 Thus, Baracco was not required to pay the County $12,079.00 of illegal fees to receive 

blacked out documents as a condition precedent to challenging the County’s conduct and availing 

herself of the relief available under the Freedom of Information Act.  Once the County demanded 

unlawful fees, Baracco had the right to challenge that action.  Otherwise, the County can stymie 

requests for any document into perpetuity by demanding unlawful, inflated estimates and never be 

called to account for its violation when a citizen cannot pay them.       

 The rest of the County’s rationale in Argument 1 is clearly refuted by the plain language 

of the Freedom of Information Act.  In the preamble to its first argument, the County takes pains 

to identify the rules of statutory construction but then ignores them by splitting this semantic hair 

on page 13:  “. . . the Special Referee reiterated that there was no violation by the County relative 
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to the fees but also concluded that “(search, retrieval, and redaction) are administerial not analytical 

in nature” and only the physical act of redacting would be compensable.”  (Quoting Order under 

review at pages 5-6 in Record on Appeal at pages 11-12)  Although the Special Referee is correct 

that the County can assess fees for retrieval:  “The records must be furnished at the lowest possible 

cost to the person requesting the records,” both the Special Referee and the County are wrong 

about the County’s charges for the same reason.  The County cannot escape the reach of the Act 

by the semantic subterfuge of labeling prohibited fees “administrative” and charge $72.00 an hour 

for the County Attorney to examine them, a stratagem the Special Referee found “problematic,” 

but granted Baracco no relief.  (R.O.A. page 13 [Order page 7]  If re-labeling actions justified 

conduct, then human beings can absolve themselves from any act, no matter how horrible.  Torture 

is not torture when it is “enhanced interrogation techniques.”  As trial lawyers frequently say 

(channeling six thousand years of religious tradition):  “we are judged by what we do, not by what 

we say.”  Currently, there is a growing movement in this Country in which citizens seek to escape 

the applicability of laws by rebranding themselves as “sovereign citizens.”  The County is 

attempting the same sleight-of-hand here, and the Special Referee erred in accepting it.  The fact 

is the statute is clear, and the County disregarded it to intimidate Baracco from making her request: 

 Fees may not be charged for examination and review to determine if the documents are 

 subject to disclosure.  § 30-4-30(B), S. C. Code, Ann. 

  

There is no “administrative” exemption to this rule, and the County’s recitation and application of 

the rules of statutory construction make this fact beyond dispute, and therefore both the Special 

Referee and the County err in arguing that the County can escape the requirements by adopting 

the expedient of simply relabeling the activity.   
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REPLY TO COUNTY’S ARGUMENT 1(A) 

 The Freedom of Information Act requires that documents “be furnished at the lowest 

possible cost to the person requesting the records.”  

 

 The County stands the statute on its head.  On page 14 of its brief, the County has the 

temerity to argue that a requestor is responsible for the County’s fees in redacting documents.  

However, the statute says exactly the opposite, quoted above in the preceding paragraph.  As the 

County say on page 15 of its Brief:  “When the terms of a statute are plain and unambiguous and 

convey a plain and definite meaning, there is no occasion for employing rules of statutory 

interpretation and the court has no right to look for or impose another meaning.”  (County’s Brief 

at page 15 citing Miller v. Doe, 312 S.C. 444, 441 S.E.2d 319 (1994) )  The County takes these 

undisputed principles and manufactures out of whole cloth a fictitious distinction between 

“gathering” the documents and “examining” the documents.  This phony distinction is not to be 

found in any caselaw in South Carolina.  The County launches its spurious argument into an even 

higher altitude of nonsense when it claims “redaction” means only removing “personal identifying 

information.”  Obviously, Baracco cannot see what is redacted, but when viewed in context and 

when compared with UN-redacted e-mails the County furnished in other F.O.I.A. requests, which 

waives any privilege if it existed, the County is obviously redacting much more than “personal 

identifying information.”  The County would not even reveal who was involved in the e-mail 

chains until the Special Referee compelled it to do so.   R.O.A. page 8 [Order at page 2]  When 

Baracco compared these e-mails to the ones the County previously provided un-redacted, R.O.A. 

Vol. 1, pages 328-333 [Exhibits 9, 10, 11, 12, and 13], she could easily determine the County had 

gone to considerable editorial effort to redact embarrassing details.  The County’s bogus argument 
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flies in the face of the very rules of statutory construction the County carefully lays out in pages 

10-12 of its Brief and the weakness of its legal argument requires no further response. 

REPLY TO ARGUMENT 1(B) 

 There is no ambiguity in the South Carolina Freedom of Information Act and thus the 

Court need not resort to the rules of statutory construction to enforce the cost limitations 

required by the Act. 

 

 It is difficult to follow the County’s opaque argument here.  It is undisputed that the General 

Assembly amended the South Carolina Freedom of Information Act in 2017, but none of these 

amendments are germane to the dispute here.  Here are the two sections of § 30-4-30 side-by-side: 

 1998 Version 

Documents may be furnished when appropriate without charge or at a reduced charge where the 

agency determines that waiver or reduction of the fee is in the public interest because furnishing 

the information can be considered as primarily benefitting the general public.  Fees may not be 

charged for examination and review to determine if the documents are subject to disclosure.  

Nothing in this chapter prevents the custodian of the public records from charging a reasonable 

hourly rate for making records available to the public nor requiring a reasonable deposit of these 

costs before searching for or making copies of the records.   

 

 2017 Version 

 The records must be furnished at the lowest possible cost to the person requesting the 

records.  Records must be provided in a form that is both convenient and practical for use by the 

person requesting copies of the records concerned, if it is equally convenient for the public body 

to provide the records in this form.  Documents may be furnished when appropriate without charge 

or at a reduced charge where the agency determines that waiver or reduction of the fee is primarily 

benefiting the general public.  Fees may not be charged for examination and review to 

determine if the documents are subject to disclosure.  A deposit not to exceed twenty-five 

percent of the total reasonably anticipated cost for reproduction of the records may be required 

prior to the public body searching for or making copies of records.  (emphasis added) 

 

 When applying this law to the County’s actions here such as attempting to charge Baracco 

for items specifically excluded by the Act or by the County Attorney writing to surrounding 

municipalities and urging them to coordinate with the County in breaking the law by requiring a 

50% deposit instead of what is allowed by the Act (see R.O.A. Vol. 1, page 343 [June 11, 2014, 

848



14 

 

Allison Coppage e-mail, Exhibit 17], this Court should be shocked.  (To be fair to the County, the 

General Assembly did not put a 25% cap on the maximum deposit required originally, but it is 

also fair to infer that the General Assembly was reacting to inflated deposits, such as 50%, when 

it amended the Act in 2017.)   First, as the record demonstrates the County produced 167 documents 

(R.O.A. Vol. 2, pages 448-614), and of these, most were almost entirely blacked out, including the 

participants in the e-mail chains.  Because the County refused to allow Baracco to see who was 

included in the e-mail chains, it remained free to assert entirely bogus claims of attorney-client 

privilege.  See Record on Appeal pages 448-614 [redacted documents].  Second, the County 

Attorney actively recruited other local government attorneys to get on board with the County’s 

plan to single Baracco out for a punitive 50% deposit instead of a “reasonable deposit,” which 

became the statutory minimum of 25% as in the 2017 amendment to §30-4-30(B):  “A deposit not 

to exceed twenty-five percent of the total reasonably anticipated cost for reproduction of the 

records may be required prior to the public body searching for or making copies of records.”.  See 

Record on Appeal Vol. 1, page 343 [Allison Coppage e-mail, June 11, 2014 Ex. 17]:  “If you have 

any questions about this requestor, give me a call.”  Here, all of the costs passed on to Baracco 

involved the County’s insistence to “examine and review [the documents] to determine if the 

documents are subject to disclosure,” a charge the General Assembly specifically prohibited under 

the 1998 and the 2017 versions.  Obviously, it takes minutes, if not seconds, to transfer electronic 

data from a central computer to a thumb drive for which the County charges $7.00.  At every stage, 

the County gives away the game, which is to erect every barrier in its arsenal to dissuade Baracco 

from requesting public documents.  When the County asserts “FOIA’s prohibition against charging 

fees for ‘examination and review to determine if the documents are subject to disclosure’ cannot 

be reconciled with the public body’s right to charge fees for redacting exempt information given 
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the inherent obligation to analyze records as part of the redaction process,” it is being deliberately 

obtuse.  The public body’s right to charge fees is carefully delineated in the 1998 and the 2017 

versions of the Act, and no amount of sophistic hair-splitting changes either this fact or the legal 

requirement that Courts do not resort to statutory interpretation when the General Assembly speaks 

clearly.  The General Assembly spoke clearly in § 30-4-30(B), and the County’s grasping at such 

slender reeds as a non-existent inconsistency in the Act further demonstrates commitment to avoid 

fulfilling its statutory duty.      

REPLY TO COUNTY’S ARGUMENT 2 

 Any communications between a Councilmember and the County Attorney and a third party 

are not covered by attorney-client privilege by definition.  The Special Referee acknowledged this 

principle of law but failed to apply it:  “The emails found on FOIA No. 3_[Bate Stamped] 00175-

179 that include Elizabeth Ryan of South Carolina Emergency Management Department should 

be produced to Plaintiff in un-redacted form as well since she is employed by an agency outside 

Beaufort County.”  (R.O.A. at pages Vol. 1, page 17 and Vol. 2, pages 575-579 [Order under 

review at page 11]  Obviously the Special Referee should have applied this correct statement of 

law across the board and not pick and choose to whom it should be applied.  As discussed 

thoroughly in Baracco’s opening and reply briefs as Appellant, the County cannot invoke attorney-

client privilege by the simple expedient of including the County Attorney in an e-mail chain.  This 

is the holding of Evening Post Publ’g Co. v. Berkeley County School District,  392 S.C. 76, 708 

S.E.2d 824 (Ct. App. 2017).  Moreover, attorney-client privilege is waived when allegedly 

protected conversations either involve third parties or when such communications are elsewhere 

disclosed such as happened here when the County provided the same e-mails un-redacted to 

Baracco.  The Special Referee acknowledged this legal conclusion on page 13 of her Order:  “As 
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referenced herein, correspondence which includes third parties waives the attorney-client 

privilege.  See Marshall v. Marshall, 282 S.C. 534, 320 S.E.2d 44 (Ct. App. 1984).”  (R.O.A. Vol. 

1, page 19 [Order under review page 13].  See also Floyd v. Floyd, 615 S.E.2d 465, 365 S.C. 56 

(S.C. 2005)    The error is flows from the fact that the Special Referee identified the correct legal 

standard but failed to apply it to the facts of this case.  These two issues are extensively briefed in 

the Baracco’s Initial Appellant’s Brief at pages 27 - 35 as well as in her Reply Brief at pages 6 - 

15, citing Marshall v. Marshall, 282 S.C. 534, 320 S.E.2d 44 (Ct. App. 44) and other authorities, 

and it is an undue burden on the Court to repeat the identical arguments here.  There is a full 

academic discussion of this issue, including an analysis of Marshall v. Marshall, ibid., in the July 

2012 edition of South Carolina Lawyer.  See:  Nathan Crystal, “Confidentiality, Privilege, and 

Work Product:  Some Important Differences,” South Carolina Lawyer, July 2012, pages. 9-10.) 

Therefore, in order to avoid a repetition of the same arguments made in her opening and reply 

briefs, the Appellant/Respondent incorporates those arguments here as if set forth fully verbatim.   

REPLY TO COUNTY’S ARGUMENT 2 A. 

 Attorney client privilege is a narrow privilege and is specifically waived when such 

communications include third parties who are not clients and when otherwise disclosed. 

 

 The County expands the attorney-client privilege into an omnibus exemption that includes 

every document that passes through a County’s Attorney’s hands.  This expansive reading of the 

exemption provides an exception that swallows up the entire Freedom of Information Act, which, 

in the County’s view, can be abrogated at will by the simple expedient of copying the County 

Attorney on every correspondence.  In the first place, the Court of Appeals previously disposed of 

this argument in Evening Post Publ’g Co. v. Berkeley County School District (ibid).  Second, as 

argued extensively in Baracco’s Initial Brief and Reply Brief, a member of Council who eschews 

his or her government supplied e-mail account and who chooses to communicate via private e-
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mail cannot expect to be covered by attorney-client privilege because the County Attorney is not 

an elected official’s private lawyer.  Third, the County’s expansive construction of the attorney 

client privilege is not supported by law: 

 Even if the attorney-client privilege were to apply, it was waived when Laurens produced 

the letters in discovery. The attorney-client privilege excludes from evidence confidential 

communications of a professional nature between attorney and client, unless the client, for whose 

benefit the rule is established, waives the privilege. Drayton v. Industrial Life & Health Ins. Co., 

205 S.C. 98, 31 S.E.2d 148 (1944). State v. Doster, 276 S.C. 647, 284 S.E.2d 218 (1981), edifies: 

 

        The attorney-client privilege has long been recognized in this State. The privilege is based 

upon a public policy that the best interest of society is served by promoting a relationship between 

the attorney and the client whereby utmost confidence in the continuing secrecy of all confidential 

disclosures made by the client within the relationship is maintained. The privilege belongs to the 

client and, unless waived by him, survives even his death. South Carolina State Highway 

Department v. Booker, 260 S.C. 245, 195 S.E.2d 615 (1973). Generally, the party asserting the 

privilege must raise it. State v. Love, [275] S.C. [55], 271 S.E.2d 110 (1980). 

 

        Many jurisdictions strictly construe the privilege. 81 Am.Jur.2d Witnesses § 174, at 210. The 

reasoning behind the strict construction is that evidence excluded under the privilege is not 

necessarily incompetent. See generally, McCormick, Handbook of the Law of Evidence, §§ 87, et 

seq. (2d Ed.1972). 

 

        We agree that the privilege must be tailored to protect only confidences disclosed within the 

relationship. 

 

        Doster at 650-51, 284 S.E.2d at 219-20. 

 

        The United States Supreme Court, in Upjohn Co. v. United States, 449 U.S. 383, 101 S.Ct. 

677, 66 L.Ed.2d 584 (1981), observed: 

 

        The attorney-client privilege is the oldest of the privileges for confidential communications 

known to the common law. Its purpose is to encourage full and frank communication between 

attorneys and their clients and thereby promote broader public interests in the observance of law 

and administration of justice. The privilege recognizes that sound legal advice or advocacy serves 

public ends and that such advice or advocacy depends upon the lawyer's being fully informed by 

the client. . . . The lawyer-client privilege rests on the need for the advocate and counselor to know 

all that relates to the client's reasons for seeking representation if the professional mission is to be 

carried out. 

 

        Upjohn at 389, 101 S.Ct. 677 (internal quotation marks and citations omitted). 

 

        In order to protect a communication on the ground of attorney-client privilege, it must appear 

that the attorney was acting, at the time, as a legal advisor. Marshall v. Marshall, 282 S.C. 534, 
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539, 320 Page 483 S.E.2d 44, 47 (Ct.App.1984) (citing Branden & Nethers v. Gowing, 7 Rich. 

459 (S.C.App.1854)). Only confidential communications are protected by the attorney-client 

privilege. Cloniger v. Cloniger, 261 S.C. 603, 193 S.E.2d 647 (1973). In Ross v. Medical 

University of South Carolina, 317 S.C. 377, 453 S.E.2d 880 (1994), the South Carolina Supreme 

Court stated: 

 

         Attorney-client privilege protects a client and any other person from disclosing confidential 

communications made to counsel relative to a legal matter. See generally McCormick on Evidence 

§ 87 (E. Cleary, 3rd Ed.1984). However, this privilege is not absolute: 

 

        Not every communication within the attorney and client relationship is privileged. The public 

policy protecting confidential communications must be balanced against the public interest in the 

proper administration of justice. This is exemplified by the widely recognized rule that the 

privilege does not extend to communications in furtherance of criminal tortious or fraudulent 

conduct. 

 

         State v. Doster, 276 S.C. 647, 651, 284 S.E.2d 218, 220 (1981) (internal citations omitted). 

 

        Ross at 383-84, 453 S.E.2d at 884-85. 

 

        The privilege may extend to agents of the attorney. For example, in State v. Hitopoulus, 279 

S.C. 549, 309 S.E.2d 747 (1983), our supreme court held the attorney-client privilege extended to 

communications between a client and a psychiatrist retained to aid in the preparation of the client's 

case. As articulated in State v. Thompson, 329 S.C. 72, 495 S.E.2d 437 (1998): 

 

        [I]n determining whether the attorney-client privilege extends to communications between a 

client and a non-lawyer, [a court] must balance two factors: (1) the need of the attorney for the 

assistance of the non-lawyer to effectively represent his client, and (2) the increased potential for 

inaccuracy in the search for truth as the trier of fact is deprived of valuable witnesses. However, 

before reaching this test, a court must ascertain whether the communication is confidential in 

nature. 

 

        Thompson, 329 S.C. at 75, 495 S.E.2d at 438-39. 

 

        The attorney-client privilege is owned by the client and, therefore, can be waived by the client. 

South Carolina State Highway Dep't v. Booker, 260 S.C. 245, 254, 195 S.E.2d 615, 620 (1973). 

"Any voluntary disclosure by a client to a third party waives the attorney-client privilege not only 

as to the specific communication disclosed, but also to all communications between the same 

attorney and the same client on the same subject." Marshall v. Marshall, 282 S.C. 534, 538, 320 

S.E.2d 44, 46-47 (Ct.App.1984) (citing Duplan Corp. v. Deering Milliken, Inc., 397 F.Supp. 1146 

(D.S.C.1975); U.S. v. Jones, 696 F.2d 1069 (4th Cir.1982)). 

 

        In Marshall, Mrs. Marshall inadvertently left a letter addressed to her from her attorney in 

Mr. Marshall's pickup truck. The parties were separated at the time. Mrs. Marshall's attorney had 

been sending copies of his correspondence with Mrs. Marshall to her father, who was the surety 

for payment of Mrs. Marshall's attorney's fees. On appeal, Mr. Marshall argued the letters from 
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Mrs. Marshall's attorney were admissible because the attorney-client privilege had been waived. 

We held that Mrs. Marshall did not waive the privilege by mistakenly leaving one of the letters in 

Mr. Marshall's truck. However, we found "[t]he copies of correspondence sent by Mrs. Marshall's 

attorney to her father" presented "a different question." Marshall at 538, 320 S.E.2d at 47. 

 

        In order to establish the attorney-client privilege, it must be shown that the relationship 

between the parties was that of attorney and client and that the communications were of a 

confidential nature. State v. Love, 275 S.C. 55, 271 S.E.2d 110 (1980). The communication 

involved must relate to a fact of which the attorney was informed by his client without the presence 

of strangers for the purpose of securing primarily either an opinion on law or legal services or 

assistance in some legal proceeding. SEC v. Kingsley, 510 F.Supp. 561 (D.C.D.C.1981); In Re 

Grand Jury Proceedings, 517 F.2d 666 (5th Cir.1975). The attorney-client privilege also applies 

to communications originating from the lawyer rather than from the client. When the attorney 

communicates to the client, the privilege applies only if communication is based on confidential 

information provided by the client. Brinton v. Department of State, 636 F.2d 600 (C.A.D.C.1980). 

The attorney-client privilege, though, does not protect communications with non-clients. State v. 

Love, supra. 

 

        Marshall at 538-39, 320 S.E.2d at 47. 

 

        We found that Mrs. Marshall's father was not a client of her attorney. By sending copies of 

the letters to the father, Mrs. Marshall's attorney was informing a third party of the current state of 

his client's lawsuit. However, we found that the letter Mr. Marshall sought to admit was not 

relevant. Therefore, the trial court was affirmed. 

 

        The record indicates Laurens produced the letters he now asserts are protected by the attorney-

client privilege. Thus, assuming these letters were subject to the attorney-client privilege, Laurens 

waived that privilege by producing the letters. 

 Floyd v. Floyd, 615 S.E.2d 465, 365 S.C. 56 (S.C. 2005)   

 An interesting footnote to the Floyd case is the General Assembly’s 2008 adoption of § 62-

1-110, S. C. Code, Ann. to delete the waiver of attorney client privilege in the Probate Court when 

lawyers communicate with fiduciaries.  That exemption in Probate Court is tantamount to an 

exclamation mark on Baracco’s legal position because members of Council and various third 

parties are not remotely equivalent to a fiduciary in a probate matter.  

 Here, the County thwarted Baracco’s request for e-mails by interposing excessive fees and 

demanding an inflated deposit.  When Baracco narrowed her request in an effort to overcome the 

County’s obstruction, the County then struck back by providing nothing but blank documents.  
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When Baracco then attacked the redactions and filed suit, then, and only then, did the County 

unsheathe its ultimate excuse:  attorney-client privilege.  Baracco filed suit on April 10, 2019, and 

the County first produced, in response to an Order from the Special Referee, a putative privilege 

log on July 7, 2020, for the first time.  This privilege log, contained in the Record on Appeal at 

Vol. 1, pages 89-96 [Court’s Exhibits 1, 2, and 3] reveals nothing but conclusory statements with 

nothing approaching the specificity required to assert attorney-client privilege.  Instead it contains 

only boiler plate language:  “matters that would violate attorney-client relationship.”  Such 

deliberately vague language does not allow either the Court or Baracco to have a basis to evaluate, 

one way or the other, whether the claimed exemption is supported by evidence or whether it is 

pretext.    

 Of course, in replying to the County’s expansive interpretation of attorney-client privilege, 

Baracco is at a disadvantage because she has never seen the body of the redacted e-mails the 

County supplied, but she has seen the ones the County provided un-redacted, which are in the 

R.O.A. at Vol. 1, pages 328-337 [Exhibits 9, 10, 11, 12, and 13], and these not only obliterate the 

County’s claim of attorney-client privilege, but also waive the claim because of the voluntary 

production of the documents now claimed to be protected.  Floyd v. Floyd, 615 S.E.2d 465, 365 

S.C. 56 (S.C. 2005)  However, she can draw a reasonable inference about them based on the timing, 

the identity of the correspondents (which she did not obtain until after she filed this action and 

until after the Special Referee required they be disclosed), and the release of some of the same 

redacted e-mails the County released in UN-redacted form in response to other requests, an act 

which waives the privilege if it ever existed.  The record demonstrates the County refused to 

disclose to Baracco the identity of the correspondents until the Special Referee compelled the 

County to reveal the correspondents’ identities on July 29, 2020 at the parties’ pretrial conference, 
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which they finally did on September 20, 2020.  (See Record on Appeal Vol. 1, page 8 [Order under 

review at page 2]:  “Prior to the Merits Hearing, the Court instructed counsel for the Defendant to 

remove the redactions relative to the ‘to/from’ lines on the emails produced so that the distribution 

list would be available to Plaintiff.”  See also August 10, 2020, e-mail from Special Referee 

scheduling pretrial conference and Vol. 1, page 125 [County’s production of the revised redacted 

documents on September 3, 2020])  Once the Special Referee compelled the County to disclose 

the identities of the correspondents, the County complied on September 3, 2020 by sending the 

redacted e-mails with the addressees disclosed in an encrypted Citrix file.  R.O.A. Vol. 1, page 8 

[Order under Review at page 2]  Once the identity of the correspondents was revealed in September 

2020, it became even more obvious that the communications are not remotely related to attorney 

client privilege because the revised documents include third parties and the context is clear that 

many of them involved members of County Council utilizing their private e-mail addresses to 

script upcoming Council meetings out of the public’s eye, something specifically prohibited by 

the Act, § 30-40-70(c).  The following e-mails received after the Special Referee compelled 

disclosure show that non-employee third parties are included: 

 Keaveny e-mail March 11, 2016, County Bate Stamp 33 includes Jim Hicks, who is not a 

County employee (R.O.A. Vol. 2, page 448) 

 Rodman e-mail March 18, 2019 is from his private e-mail address, and includes persons 

not employed by the County.  County Bate Stamp 50 (R.O.A. Vol. 2, page 460) 

 Rodman e-mail January 8, 2016 from private e-mail accounts conducting government 

business.  County Bate Stamp 56 (R.O.A. Vol. 2, page 466) 

 Kenny Zentner e-mail dated June 6, 2018, and insurance company to councilmember’s 

private e-mail addresses.  County Bate Stamp 65 (R.O.A. Vol. 2, page 475) 
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 July 1, 2018 e-mail Paul Sommerville from private e-mail address County Bate Stamp 67 

(R.O.A. Vol. 2, page 477) 

 July 3, 2018 e-mail from Paul Sommerville from private e-mail address to a County 

employee (County Bate Stamp No. 93) (R.O.A. Vol. 2, page 499)  (By statute, Council members 

are prohibited from directing employees.  See § 4-9-660, S. C. Code, ann.:  “Except for the 

purposes of inquiries and investigations, the council shall del with county officers and employees 

who are subject to the direction and supervision of the county administrator solely through the 

administrator, and neither the council nor its members shall give orders or instructions to any such 

officers or employees.”  This is a fascinating legal question beyond the scope of this appeal.)   

 July 6, 2018 e-mail from Paul Sommerville from private e-mail address (County Bate 

Stamp No. 95) (R.O.A. Vol. 2, page 501) 

 July 9, 2018 Keaveny e-mail to Council members’ private e-mail addresses and including 

third parties who are not county employees.  County Bate Stamp 139 (R.O.A. Vol. 2, page 545) 

 July 10, 2018 Keaveny e-mail to Council members’ private e-mail addresses and including 

third parties who are not county employees.  County Bate Stamp 141, 142 (R.O.A. Vol. 2, pages 

547-548) 

 July 16, 2018 Keaveny e-mail to Council members’ private e-mail addresses County Bate 

Stamps 144, (R.O.A. Vol. 2, page 550) 

 July 16, 2018 e-mails to Keaveny from third parties.  County Bate Stamp 152 (R.O.A. Vol. 

2, page 558) 

 October 25, 2018 e-mail to Elizabeth Ryan, a third party.  County Bate Stamp 175, 176, 

178 (R.O.A. Vol. 2, pages 575, 576 and 578) 
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 March 11, 2016 e-mail to and from third party.  County Bate Stamp 249, 175, 176, 178 

(R.O.A. pages 175, 176, 178 and 591) 

 In these redacted e-mails, there are two important points to recall.  The first is that from 

June to October 2018, Thomas Keaveny was acting County Administrator.  The second is that 

some of these same e-mails the County provided to Baracco in other disclosures are in the Record 

on Appeal at Vol. 1, pages 328-333 [Exhibits 9, 10, 11, 12 and 13] and these exhibits demonstrate 

two irrefutable points:  The first is the revealed e-mails contain no discussion supporting a claim 

of attorney-client privilege unless County Attorneys duties include advising political officers on 

breaking the law.  Second, when the County released them in response to other inquiries, it not 

only waived the attorney-client privilege—even if one existed—but also demonstrated no attorney-

client privilege could attach because each one involves members of Beaufort County Council 

unlawfully scripting upcoming public meetings to control the outcome.  Thus, these e-mails are 

merely a lazy effort to avoid the application of § 30-4-70(c) and an even clumsier effort to script 

a public meeting outside the view of the public.  Throughout its brief, the County asserts these 

communications are proper because they do not involve a “quorum” of members.  § 30-4-70(c) 

says nothing about a quorum.  More importantly, the County ignores the elephant in the room, 

which is the illegality of such acts.  Even more glaring is the County Attorney’s office coordinating 

with other local governments to conspire against Baracco to coordinate with one another to 

increase the fees “we are considering requiring a 50% deposit before processing the entire 

response,” and inhibit her access to public documents:  “For anyone that [sic.] is not familiar with 

this matter or the requestor feel free call me or send questions my direction.”  Exhibit 17, R.O.A. 

Vol. 1, page 343.   
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 Thus, this evidence demonstrates that:  (1) there is no attorney-client privilege for unlawful 

acts, (2)  attorney client privilege only attaches when clients seek legal advice based on confidential 

disclosures, (3)  attorney-client is waived when involving third parties or releasing documents later 

claimed to be covered by the privilege, and (4) the attorney-client privilege does not exist as a 

work-around the Freedom of Information Act.  Baracco’s evidence demonstrates that the County 

Councilmembers, utilizing their private e-mail addresses, were not seeking legal advice, but 

instead were doing the very thing the Freedom of Information Act is designed to prevent; to wit,  

scripting upcoming meetings.  The County’s answer to this is outrageous—it says that because the 

scripting did not include a quorum, the Council’s conduct is therefore proper!  The prohibition of 

§ 30-4-70, S. C. Code, Section C does not mention a quorum and it is a preposterous assertion to 

claim that keeping the number of conspirators below a quorum gives them free reign to ignore the 

law.  § 30-4-70 is clear that public officials shall not use electronic communications to subvert the 

transparency requirements of serving in government.  The County tries to escape this trap by 

asserting that Baracco never filed suit for illegal meetings, which precludes appellate review of the 

Special Referee’s Order.  Such misdirection again demonstrates the County’s refusal to meet the 

legal issue head on:  Baracco’s right to inspect public documents.  Finally, as set forth above, Tom 

Keaveny was acting County Administrator from June through October of 2018, and it is 

astonishing that political figures are wrangling the County Administrator—who is specifically not 

supposed to be a political figure—see § 14-9-660, S. C. Code, quoted above on page 20—into 

political machinations.  Councilmembers cannot intentionally violate the limitations of § 30-4-

70(C) and disguise their efforts to control unlawfully the outcome of public meetings outside the 

public view and simultaneously claim that their unlawful acts are protected by attorney-client 

privilege.  This issue is fully discussed in Baracco’s opening brief at pages 13 – 16 and 22 – 44 
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and Beaufort County’s assertion it can violate § 30-4-70(C)  with impunity so long as it stays 

below a quorum elevates its chutzpah to superlative.    

 Only after the Special Referee compelled the County to reveal the correspondents’ 

identities in the e-mail chains, did Baracco discover e-mails including persons who are not either 

County employees or agents, and the inclusion of third parties in private communications 

eviscerates the County’s legal position on attorney-client privilege and its assertion of proper 

government conduct.   

 The County gives away the game on page 20:  “Determining whether a particular 

communication is privileged, however, is a fact-intensive exercise and often requires the 

dedication of substantial legal and staff resources, as indicated in the case at hand.”  County’s Brief 

at page 20.  First, this is simply not true.  As discussed in Baracco’s opening brief and as explained 

above, an attorney-client privilege means a client is confiding confidential information in 

confidence, outside the presence of third parties, to receive legal advice.  The un-redacted e-mails 

provided to Baracco in other disclosures, Exhibits 9, 10, 11, 12, and 13  (R.O.A. Vol. 1, pages 328 

- 333 reveal that no one is asking for legal advice about anything.  The County either intentionally 

misses the point or fails to apprehend it.  Claiming that the Freedom of Information Act is 

ambiguous and that citizens, such as Baracco, must be satisfied with reliance on the County’s 

honesty and good faith in deciding which documents are public and which are withheld under 

“attorney-client privilege” is illogical.  The County grasps its dilemma when it writes:  “This broad 

exemption similarly furthers the state-recognized goal of limiting taxpayer burden by eliminating 

extensive review of tens of thousands of documents annually in response to FOIA requests.”  (Brief 

at page 20)  The assertion that the County Attorney is charged with responding to “tens of 

thousands” of requests for legal advice simultaneously demonstrates both the absurdity of the 
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County’s position and its contempt for the law.  Attorney-client privilege is a narrow exemption 

that must be intentionally invoked, but the County’s broad interpretation allows the exemption of 

the Freedom of Information Act to swallow the whole.  The County expands its exemption to cover 

every government lawyer’s utterance, something the Supreme Court rejected in Evening Post 

Publishing Company v. Berkeley County School District, 392 S.C. 76, 708 S.E.2d 745 (2011).  The 

indiscriminate deployment of attorney-client privilege as a sword rather than a shield is a textbook 

example of the manner in which a well-recognized privilege can be employed to conceal and 

obstruct.  See Marva Strassburg’s exhaustive treatment of this issue quoted on pages 6-7 of 

Baracco’s Appellant’s Reply Brief.  Nathan Crystal covers the same topic in his article, 

“Confidentiality, Privilege, and Work Product:  Some Important Differences.”  ibid.     

REPLY TO ARGUMENT 2 B 

 The Freedom of Information Act is clear and does not convey attorney-client privilege 

to third parties and specifically requires documents related to the sale or purchase of real 

estate be made public after the transaction has closed.   

 

 The redacted emails not only included a real estate agent who is not an employee of the 

County but also several other individuals who are not employees of the County.  See the list of 

non-employee correspondents list above on pages 15-16.  Moreover, the County’s assertion that a 

real estate agent who listed a parcel of real estate for sale became a “functional employee” of the 

County is absurd.  First, she is paid based on a commission earned from the sales price—the seller 

pays her, not the County.  Second, she is not obligated to the County in any way—she could have 

sold the parcel to anyone.  Third, the Special Referee noted in her Order that Debra Regecz’s 

contract with the County specifically exempted her from being considered as the agent of the 

County.  See Order under review at Vol. 1, page 20 (R.O.A. page 14 of November 13, 2020 Order):  

“The language of the Contract arising out of the RFP specifically states that the Contractor 

[Regecz] is not an agent or employee.”  There is nothing ambiguous about that, and the County’s 
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attempt to transform Regecz into a “functional employee” to thwart the disclosure of public 

documents is confounding.   

 Most importantly, and this is a point that the County ignores—the Freedom of Information 

Act specifically requires that contractual documents related to the sale or real estate be made public 

once the transaction is closed.  See § 30-4-40(a)(5)(b), S. C. Code Ann.:  “a contract for the sale 

or purchase of real estate shall remain exempt from disclosure until the deed is executed, but this 

exemption applies only to those contracts of sale or purchase where the execution of the deed 

occurs within twelve months from the date of sale or purchase.”  The County grasps at straws and 

stands the burden of proof on its head when it asserts, in the face of overwhelming evidence to the 

contrary, “that any waiver of privilege was neither distinct nor equivocal.”  (County’s Brief at page 

24)  Of course there is no evidence of a “distinct” waiver because:  (1) all the documents in the 

record demonstrate that the agent, Regecz, went out of her way to make sure she was not 

considered the County’s employee, and (2) as the Special Referee noted in her Order, even the 

County’s Request for Proposals made clear that the County’s choice of sales agent would not be 

considered an employee.  It is not up to Baracco to prove a distinct waiver; rather, the burden is 

on the County to show that a privilege exists!  “Communications are protected by the attorney-

client privilege only if an attorney-client relationship is first proven and the communications were 

intended to be confidential:  ‘In order to establish the privilege, it must be shown that the 

relationship between the parties was that of attorney and client and that the communications were 

of a confidential nature.  In general, the burden of establishing the privilege rests upon the party 

asserting it.’  State v. Love, 275 S.C. 55, 59, 271 S.E.2d 44 (Ct. Ap. 1984).  At the time of the 

communication, the lawyer must be acting as a legal advisor.  Marshall v. Marshall, 282 S.C. 534, 

320 S.E.2d 44 (Ct. App. 1984).”  Crystal at pages 9-10.   
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The factors necessary to create an attorney-client privilege are set forth above at pages 15 

- 17, citing the Floyd case and as identified by Prof. Crystal in his article discussing Marshall.   

This record lacks a scintilla of evidence that either Regecz considered herself an agent or employee 

of the County or that the County considered her an employee who could impart confidential 

information to the County Attorney and expect him to render legal advice to her.  Under the 

County’s construction of attorney-client privilege, every vendor selling a product or service to the 

County becomes a client of the County Attorney. 

CONCLUSION 

 The case should be remanded to the circuit court, not the Special Referee, to Order 

the release of the unredacted documents, to award the Appellant/Respondent a reasonable 

attorney’s fee as a prevailing party, and to enjoin the County from future violations of the 

South Carolina Freedom of Information Act. 

 

 As set forth in Baracco’s Appellant’s brief, the County goes to extraordinary lengths and 

asserts creative arguments to justify its unconscionable conduct flouting the S. C. Freedom of 

Information Act.  The record shows how far Beaufort County will contort South Carolina law and 

normal conventions to thwart Baracco’s access to public records.  As the County Attorney said in her 

communication to Corporation Counsel for the municipalities:  “For anyone that is not familiar with 

this matter or the requester feel free call me or send questions my direction.”  R.O.A. Vol. 1, page 

343 [Allisson Coppage June 11, 2014 e-mail, Exhibit 17])  As set forth in her Appellant’s Opening 

Brief, it is more important than ever than citizens remain well informed of their representatives’ 

conduct, and the reason the General Assembly adopted a Freedom of Information Act is to provide 

the tools for ordinary citizens to gain access to the activities of government.  As set forth her opening 

brief, the Post & Courier editorialized on this subject on Sunday, September 5, 2021:   

  Our changing media landscape—specifically the continuation and even 

 disappearance of local newspapers in South Carolina’s smaller communities—has led some 
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 elected official to operate with less public oversight than ever, with often predictable and 

 discouraging results.   

  This vacuum has been filled partly by public-minded citizens who invest their time 

 to learn about what’s going on—and then spread the news through their social circles and 

 social media. 

  

 This record demonstrates that Beaufort County has gone to extraordinary lengths to thwart 

Baracco’s access.  It knowingly assessed unlawful fees to impede her access in the hope she would 

discontinue her search.  Its lawyer even solicited neighboring local governments to get on board to 

charge her more than allowed by statute.  The Councilmembers wrote to the local judiciary about her 

and encouraged other officials to get involved in a criminal prosecution against her.  R.O.A. Vol. 1, 

page 331 [Gary Kubic’s, County Administrator’s, March 6, 2015 e-mail to various officials and 

County Attorney, Exhibit 12]  They make spurious claims of attorney-client privilege to hide unlawful 

conduct, and assess outrageous fees for the simple task of capturing e-mails and transferring them to 

a thumb drive and continue to claim a privilege when the County waived it by releasing un-redacted 

some of the same e-mails it now contends are protected.  The County’s subterfuge is neither subtle 

nor well executed.  It provides documents in one F.O.I.A. response and redacts the same documents 

in another based on contrived attorney-client privilege.  It asserts a ridiculous claim that a real estate 

agent is the “functional equivalent” of a County employee whose communications are then protected 

by attorney-client privilege—even though her contract with the County precisely states she is not the 

County’s agent!  See Court’s Exhibit 5, ¶ 13, page 6 of 8, Vol. 3 R.O.A. page 637:  “The Contractor 

shall be fully independent in performing the services and shall not act as an agent or employee of the 

County.”  Quoted in November 13, 2020 Order at page 14, R.O.A. Vol. 1, page 20.  In short, he 

County’s conduct makes a mockery of the S. C. Freedom of Information Act.  It even sought to shield 

access to documents about the acquisition of a parcel of real estate that the County itself found to be 

improperly acquired by “the unauthorized purchase by the former Interim County Administrator.”  
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(R.O.A. Ex. 14 [Weaver memorandum December 12, 2018])  It is impossible to reconcile Baracco’s 

recognition of this impropriety, something the County acknowledges, with its open hostility for her 

and extraordinary effort to thwart her access to public documents.  The only errors the Special Referee 

made was in not compelling the County to provide unredacted documents and her failure to recognize 

Baracco as the prevailing party and award fees and costs as such.  On this point, the 

Appellant/Respondent, Baracco, acknowledges what a difficult position Judge Buckner placed the 

Special Referee in when he drafted her as an involuntary Special Referee.  Judge Buckner placed the 

Special Referee in an untenable situation, forcing her to evaluate the conduct of the County in which 

she practices law.  It was not fair of the circuit court to thrust this task upon a local lawyer, and the 

Special Referee discharged her duties with alacrity and impressive diligence, but in the end, it was 

not fair to her or to the parties for her to be forced into playing that role.  As this case demonstrates, 

it is vital in a democratic society that citizens have access to public records in order to be informed 

about Government’s conduct, and the evidence produced in this case demonstrated a strong 

governmental animus for Baracco’s probing into government activity.  The case should be reversed 

to the extent that the County’s redactions are clearly improper, and the County should immediately 

turn over the material sought by the Appellant/Respondent.  Moreover, the case should be remanded 

to the circuit court, not a Special Referee, to allow the circuit court to calculate the fees and costs to 

be awarded to Baracco as a prevailing party.       

 Respectfully submitted, 

 

      /s/ Thomas R. Goldstein__________ 

April 12, 2022     Thomas R. Goldstein, S. C. Bar No. 2186 

      Belk, Cobb, Infinger & Goldstein, P.A. 

      P. O. Box 71121 

      N. Charleston, S. C.  29415-1121 

      (843) 554 4291; (843) 554 5566 (fax) 

      tgoldstein@cobblaw.net 

      Attorneys for Appellant/Respondent  
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REPLY TO STATEMENT OF FACTS 

 

 On pages 5-6 of the Respondent’s brief, it inadvertently mischaracterizes the Appellant’s 

request, the County’s response, and the County Administrator, John Weaver’s March 27, 2019, 

explanation furnished to Councilmember Mike Covert.  As the record (R.O.A. Vol. 1, page 347 [Ex. 

20, Weaver correspondence]) demonstrates, the explanation the County Administrator provided was 

not to the Plaintiff as set forth in the County’s brief, but to a member of County Council who was 

concerned about the County’s lack of transparency.  (The Administrator did send her a cursory 

response on March 27, 2019, R.O.A. Vol. 1, page 341 [Exhibit 15], but it did nothing but amplify Ms. 

Spells’ ignoring the Appellant’s question about the exorbitant costs.)  The Record further 

demonstrates the County’s uniform hostility, and no amount of skillful advocacy can transform a 

suggestion that “the former County Administrator . . . promptly responded” to her into an accurate 

statement of fact.  The record makes the County’s animus clear; nowhere as unsettling, for example, 

as in the County Administrator’s, Gary Cubic’s, condescending response to Councilmember Covert’s 

inquiry about the County overstepping its authority by inserting itself, including the County Judicial 

branch, into an alleged municipal infraction over which a jury acquitted Baracco.  See R.O.A. Vol. 1, 

page 331 [Ex. 12].   Administrator Cubic’s response reads like a declaration of war against Appellant.    

 The following paragraph (Respondent’s Brief at page 6) also contains a misleading statement 

as fact.  The Respondent is accurate in stating that the Appellant reduced her request for records, but 

she did so only because the County demanded that she $14,432.06 for the requested documents, 

requiring an initial deposit of $3,608.02.  This putative statement of fact reappears on page 16 of 

Respondent’s brief and will be addressed more fully below, but it is not a correct to say the Appellant 

reduced her request “upon receipt of this explanation,” (Respondent’s brief at page 6) because the 

Respondent is referring to the County Administrator’s, John Weaver’s, explanation to a County 
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Council member, not to Appellant.  The County based its manufactured hurdle of prohibitive cost to 

producing the e-mails on its insistence that the legal department review the e-mails at $72.00 an hour, 

a patently illegal charge (R.O.A. Vol. 1, page 319 [Ex. 5]); however, only after the Appellant filed 

suit, did the allegation of attorney-client privilege arise.  Along this same vein, the County never 

produced a “privilege log” identifying the basis for its attorney-client privilege until the Special 

Referee compelled it to provide one, and a review of the putative privilege logs in the Record on 

Appeal Vol. 1 at pages 87-96 demonstrates just how vague they are.  As discussed more fully below, 

when the County produced the almost entirely redacted e-mails, it even blacked out the 

correspondents in the e-mail chain and would not provide even that information until the Special 

Referee compelled it to do so in July 2020.  See correspondence from counsel dated August 10, 2020 

and response from Special Referee July  29, 2020 at R.O.A. at Vol. 1, pages 101, 111 and 8.  In short, 

the County’s explanations for not providing documents evolved.  First it was cost.  Then it was 

attorney-client privilege that prohibited disclosing even the participants in the conversations.  Finally, 

it became an amended privilege log, which the Court can see is unlawfully vague.  See Quality 

Towing, Inc. v. City of Myrtle Beach, 345 S.C. 156, 547 S.E.2d 862 (2001) for a discussion of 

vagueness related to the failure to announce specific reasons for executive session.     

 The Respondent makes a further misleading statement on page 6 when it writes that the 

Appellant sought e-mails from Alice Howard’s personal e-mail address.  The County’s 

characterization incorrectly suggests that the Appellant was attempting to intrude on Councilmember 

Howard’s personal affairs.  As this record demonstrates, Appellant was becoming gradually more 

aware that Councilmembers were acting in unison on governmental matters, including becoming 

involved in what turned out to be an unlawful conspiracy to disadvantage the Appellant using the 

County’s legal department and magistrate system to single her out, a stratagem that ultimately landed 

the County in court.  The Appellant has no interest in Councilmember Howard’s personal e-mails and 
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never sought them, except to the extent she was using her private e-mail account to conduct 

government business.  As a practical matter, the County would have no access to her private e-mails 

except those sent to Beaufort County government addresses  When a Councilmember uses her 

personal e-mail account to conduct government business, those communications are subject to a 

Freedom of Information Act disclosure, and those are the documents the Appellant sought.    

 Finally, the Respondent on page 7 suggests that the some of the issues before the Court are 

raised for the first time on appeal.  This is a legal argument (addressed below), not a statement of fact, 

but Appellant controverts that statement to avoid being perceived as acquiescing to it. 

 

REPLY TO ARGUMENT 1 

 

    1(A).  The use of private e-mail communication to the County Attorney and the inclusion of 

third parties in the communication waives the attorney-client privilege.  The County Attorney 

represents the County, not the various members of County Council in their individual 

capacities, and when Council members choose to transact County Business on their private e-

mail accounts, those communications become subject to the S. C. Freedom of Information Act.   

 

 As the Respondent correctly notes, the Special Referee based her decisions on an impossible 

requirement that the Appellant to prove a negative.  In essence, the Special Referee says: 

 (1)  Appellant cannot identify a law prohibiting the use of private e-mail. 

 (2)  Therefore, such communications are exempted from disclosure. 

 

 There are two palpable legal errors in the Special Referee’s conclusions, both of which are 

fully addressed in Appellant’s initial brief.  The Respondent ignores both. 

 The first is the Special Referee’s overarching failure to adhere to and apply the General 

Assembly’s statement of purpose of the Freedom of Information Act contained in § 30-4-15, 

“Findings and purpose,” S. C. Code, ann., and the frequent statements by our Supreme Court defining 

the Court’s duties in interpreting, applying, and enforcing the transparency of government conduct as 

required by the Act.   
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 The second is the Respondent’s incorrect assertion in its Statement of Facts requiring the 

Appellant to prove a negative to succeed.  The impossibility of proving a negative is a given of logic, 

but the assertion to prove a negative in the attorney-client privilege arena is an area of law specifically 

addressed in Professor Maura I. Strassberg’s encyclopedic discussion of this issue in the January 15, 

2007, Seton Hall Law Review in her article entitled:  “Privilege Can Be Abused:  Exploring the Ethical 

Obligation to Avoid Frivolous Claims of Attorney-Client Privilege,” Seton Hall Law Review, Vol. 

37, 2007, pages 413 – 495: 

 Much is made of the ethical duty to protect attorney-client privilege.  Both the ethical duty of 

confidentiality and the ethical duty of zealous representation require attorneys to vigorously defend 

privileged information from attempts to compel its disclosure.  The notion that there might be ethical 

limits to such a duty is hardly ever considered and certainly not emphasized.  For most lawyers, this 

emphasis on the importance of protecting privilege and lack of attention to the ethical limits of such 

claims has produced a sense that there is an unlimited ethical duty to protect privileged information 

from compulsory disclosure.  Indeed, many lawyers seem to think that they are ethically obligated to 

give privilege the same level of protection given to criminal defendants.  Just as criminal defendants 

are presumed innocent until the government has proven their guilt, lawyers often treat confidential 

information as privileged until the party seeking compulsory disclosure proves that it is not. 

 Strassberg at page 414 

Compounding the impossibility of proving a negative, Appellant has never viewed the body 

of the e-mails as the Special Referee’s examination of them occurred in camera without the 

Appellant’s participation.  The only people who know what material is redacted are the County 

Attorney and the Special Referee, so no one can expect the Appellant to address specific content, 

although the County provided some of the redacted e-mails to Appellant in response to other requests 

and in discovery in a separate suit (Exhibits 9, 10, 11, 12, and 13, R.O.A. Vol. 1, pages 328-333), and 

these disclosures shed light on what the County is redacting, much of what involves the County’s 

illegal arrangement for payments to its former Administrator and four Councilmembers’ efforts to 

engineer a rehiring of him out of the view of the public.  Moreover, the same e-mail cannot be redacted 

in one F.O.I.A. request and not another, which waives the privilege if one exists.  See Marshall v. 

Marshall, 282 S.C. 534, 320 S.E.2d 44 (Ct. App. 1984):  “Any voluntary disclosure by a client to 
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a third party waives the attorney-client privilege not only as to the specific communication 

disclosed but also to all communications between the same attorney and the same client on the 

same subject.”  One principle with which everyone agrees is that the exemption provisions of the 

Freedom of Information Act are not intended to shield unlawful conduct.   

While no one can quarrel with the Special Referee’s statement that the General Assembly has 

not enacted a statute specifically prohibiting the use of private e-mail for government business, the 

Special Referee overlooked the General Assembly’s specific prohibition against “electronic 

communications” to circumvent the requirement that the Government business be conducted in the 

open:  § 30-4-70( c):   

“No chance meeting, social meeting, or electronic communication may be used in circumvention of 

the spirit of requirements of this chapter to act upon a matter over which the public body has 

supervision, control, jurisdiction, or advisory power.”   (emphasis added)  

 

 It is frankly shocking that the County persists in protecting Councilmembers’ use of private 

e-mail communications on government business for two reasons.  The first is, as addressed in 

Appellant’s initial brief, the County never furnished an explanation to Appellant as to why the e-

mails—including the identity of the correspondents—were redacted despite the Appellant making an 

inquiry.  See Ex. 3, Vol. 1, page 316 R.O.A.  After the plaintiff filed suit, they then became “attorney-

client” privilege but only after the Appellant filed suit, and even then, the County never produced a 

privilege log until the Special Referee compelled them to do so.  The privilege logs are contained in 

the Record on Appeal at Vol. 1, pages 87-96, and the Court can see that the vague descriptions 

provided are mere conclusory assertions with none of specificity required by the Supreme Court in 

Quality Towing.  This vagueness issue is similar to the line of cases involving executive session where 

the Supreme Court has repeatedly found vague explanations insufficient.  See Quality Towing, Inc. v. 

City of Myrtle Beach, 345 S.C. 156, 163, 547 S.E.2d 862, 865 (2001).  As Respondent concedes, 
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government officials are never “off duty,” but when they choose to communicate government 

business via their private e-mail accounts, the Councilmembers are intentionally acting as private 

citizens and not legislative authorities.  This is especially salient here as this case demonstrates elected 

officials operating badly when left to operate in secret.  See Exhibit 9 Vol. 1 at page 328, R.O.A. (one 

of the redacted e-mails disclosed to Appellant in a separate request) in which four members of Council 

and the County Administrator/Attorney script an upcoming meeting to rehire Josh Gruber, a former 

Administrator known for creating a controversy of providing himself a consulting agreement when 

he left Beaufort.  (This stratagem of paying departing employees “consulting” fees recently ensnared 

a County Attorney appointed to the federal bench, another example of why transparency in 

government is so important.)  This record demonstrates a pattern of improper communication between 

Councilmembers Howard, Somerville, and Rodman, involving both the County Administrator, the 

Sheriff’s Department, and even the Magistrate Courts in continuing a bogus criminal prosecution 

against the Appellant for an alleged municipal violation over which the County has no jurisdiction.  

In responding to the Appellant in other F.O.I.A. requests and in her tort case, the Country provided 

some of the redacted communications in this case, and these e-mails reveal how four Councilmembers 

were scripting upcoming public meetings to control the outcome to rehire the departed County 

Administrator.  See R.O.A. Vol. 1, pages 328-330 [Exhibits 9, 10, 11]  The fact that the County 

previously provided some of the same documents to the Appellant they now claim are protected by 

attorney-client privilege demonstrates the redactions are not protecting privilege but rather to shield 

Councilmembers’ unlawful conduct from becoming exposed.  Moreover the disclosures waives the 

privilege:     

Any voluntary disclosure by a client to a third party waives the attorney-client privilege not only as 

to the specific communication disclosed but also to all communications [Page 47] between the same 

attorney and the same client on the same subject. Duplan Corp. v. Deering Milliken, Inc., 397 F.Supp. 

1146 (D.S.C.1975); U.S. v. Jones, 696 F.2d 1069 (4th Cir.1982). 

 Marshall v. Marshall, 282 S.C. 534, 320 S.E.2d 44 (S.C. App. 1984) 
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See R.O.A. Vol. 1, page328 [Ex. 9 July 18, 2018 from Stu Rodman to Paul Somervealle, et. al, 10, 

July 2018 Stu Rodman to Paul Sommerville, 11, September 25, 2018 Stu Rodman to Paul 

Sommerville]   

 Finally, it is absurd to suggest that the County Attorney provides legal representation to 

Councilmembers in their individual capacities.  A County Attorney represents the County as a legal 

entity, not the individual members who make up Council: 

In the absence of legislative restriction, a municipal corporation which is authorized to contract and 

to sue or be sued has the implied power to employ counsel to appear in the litigation in which it is 

involved, when in the exercise of its reasonable discretion the interest of the municipality so requires.  

Most municipal corporations employ an attorney to head a law department to attend to all the ordinary 

litigation to which the municipality is a party.  He or she may be known as the corporation counsel, 

city solicitor or city or town attorney. 

 56 Am. Jur.2d Municipal Corporations, Counties, and Other Political Subdivisions, § 198, 

Employment of Counsel   

 

Thus, a County Attorney is no different than a Solicitor—his or her duties are to the governmental 

entity, not the individuals who comprise the government.   

Moreover, as discussed fully in the Appellant’s initial brief at pages 27-36, the Supreme Court 

has already disallowed invoking attorney-client privilege simply because the County Attorney is 

included in an e-mail chain, a principle of law the County concedes.  See Respondent’s Brief at page 

12:  “The South Carolina Supreme Court has already dismissed the notion that the status of the 

attorney can eliminate the protections provided by the attorney-client privilege.  Evening Post Publ’g 

Co. v. Berkeley County Sch. Dist., 392 S.C. 76, 708 S.E.2d 745 (2011).”    The Appellant agrees, but 

the parties disagree what the County Attorney’s “status” is here, especially in the months of June—

October 2018 when the County Attorney was acting in a dual capacity as Administrator and lawyer.  

One thing is certain, the Appellant has never alleged that the County Attorney lacks the authority to 

act on behalf of the County, and when Councilmembers seek the advice of counsel on County 

business through government communications, the attorney-client privilege might apply.  That is not 
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what happened here.  What happened here is that the Councilmembers utilized their private e-mail 

addresses to circumvent the transparency required of government service for the purposes of 

concealment, not the receipt of legal advice.  The County reconfigures Appellant’s argument into a 

straw man in order to knock it down more easily.  The Appellant never questioned the status of the 

County Attorney as the County Attorney, but instead demonstrated:  (1)  Tom Keaveny acted in a 

dual capacity as County Administrator and County Attorney from June 2018 until October 2018, (2)  

a private correspondent cannot invoke attorney-client privilege by adopting the simple expedient of 

including a County Attorney in an e-mail chain, which is the holding of Evening Post Publ’g. Co., 

and (3)  members of Council cannot utilize their private e-mail accounts as a workaround of § 30-4-

70(c), (4)  attorney-client privilege cannot shield unlawful conduct, and finally, (5) having disclosed 

the communications in other productions, the privilege, if it existed, is waived.      

This record demonstrates that Beaufort County asserts an unlawfully broad interpretation of 

attorney-client privilege, a fact made clear when the County redacted the correspondents from its 

Freedom of Information Act disclosure.  It took a lawsuit and a directive from the Special Referee to 

force the County to reveal the identities of the persons included in the communications!  On this front 

alone, the Appellant is a “prevailing party” because without her filing suit and demanding access to 

the persons included in the communications, the County would have succeeded in redacting the 

identities of the persons included in the e-mail communications.  Here, not only did Beaufort County 

redact everything in the requested e-mails, but also precluded the Appellant from seeing who was 

included in the communications.  Only after the Special Referee directed the County to reveal the 

correspondents did Appellant learn for the first time the identities of the correspondents, which 

include third persons who are not County employees.  See Record on Appeal Vol. 1, page 8 [Special 

Referee’s directive to the County])   
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Thus, when the County stakes reliance on a case like Ross v. City of Memphis, 423 F.3d 596 

(6th Cir. 2005), the County is doing the Appellant’s work for her.  In Ross, a police officer sued the 

City of Memphis, and her supervisors, Walter Crews and Alfred Gray, for denying her a promotion 

from Patrol Officer to Sergeant and for demoting her from Patrol Officer II to Patrol Officer II 

Probationary because she received answers to a police exam in advance of the test.  This demotion 

resulted in a loss of pay and seniority.  During discovery, the defendant, Crews, testified that he 

conducted a City investigation about the allegations of improper test answers and as a result of the 

City investigation, he took actions against Ross based on his investigation and upon the advice from 

Corporation Counsel and thus asserted the advice of counsel as a basis for a qualified immunity 

defense to her claims.  In other words, Crews sought specific advice from Corporation Counsel about 

how to conduct a City disciplinary action involving a city employee.  The City claimed that Crews 

could not divulge the advice he received, and Crews, naturally, concluded that not being able to 

divulge what the legal advice provided impaired his defense of qualified immunity.   

In other words, the Ross case is 180 degrees from this case.  Crews was a City employee 

asking the City’s attorney how to conduct a City investigation into a City cheating scandal.  In such 

circumstances the privilege belonged to the City, and Crews might not be free to abrogate it because 

he was asking for help in how to conduct a proper investigation.  (The Ross Court did not decide the 

issue—it remanded it to the trial court to take evidence on the issue.)  In other words, the information 

potentially divulged in Ross is more like the Appellant sending a Freedom of Information Act request 

to an appellate court staff counsel to review the communications between the staff counsel and the 

Court.  The Ross case makes this point clear: 

Though citation to outside authority is no substitute for our independent judgment, we find 

these authorities persuasive.  As the Supreme Court has observed regarding the corporate privilege 

“[b]oth for corporations and individuals, the attorney-client privilege serves the function of promoting 

full and frank communications between attorneys and their clients.  It thereby encourages 

observance of the law and aids in the administration of justice.”  Weintraub, 471 U.S. at 348, 105 
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S.Ct. 1986.  We see no reason that that function is no longer served simply because the corporation is 

a municipality, or more broadly, that the organization or agency is a government entity.  Governments 

must not only follow the laws, but are under additional constitutional and ethical obligations to their 

citizens.  The privilege helps insure that conversations between municipal officials and attorneys will 

be honest and complete.  In so doing, it encourages and facilitates the fulfillment of those obligations.  

See Grand Jury Investigation, 399 F.3d at 534 (“Upholding the privilege furthers a culture in which 

consultation with government lawyers is accepted as a normal, desirable, and even indispensable part 

of conducting public business.  Abrogating the privilege undermines that culture and thereby impairs 

the public interest.”)   

 

In Commodity Futures Trading Comm. v. Weintraub, et. al., 471 U.S. 343, 105 S.Ct. 1986 

(1985), the Supreme Court makes clear that attorney-client privilege cannot be asserted to cover up 

wrongdoing.  After a bankrupt corporation tried to prevent the Bankruptcy Trustee from waiving 

attorney-client privilege, the U. S. Supreme Court said that the Directors’ interest in keeping those 

conversations secret had to yield to the Trustee’s duties to shareholders, a situation analogous to a 

citizen seeking access to public documents.  The case before the Court is more like Weintraub than 

Ross.  Unlike Ross, the authors of the public e-mails are government officials, not County employees, 

and as the unredacted versions of some of the e-mails demonstrate, they were mounting an unlawful 

scheme not only to control public meetings outside the public’s view, but also to encourage an 

unlawful prosecution of Appellant.  Here, the un-redacted e-mails provided to Appellant in separate 

requests opens a window on the subject of the communications flowing from the Councilmember’s 

private e-mail accounts to the County Administrator/County Attorney and that the subject of the e-

mails was as far removed from observance of the law and . . . administration of justice as can be 

imagined.  As Ross makes clear, the privilege is not automatic or absolute and must be decided on the 

facts of each case.  The Ross court evaluated whether the privilege must yield to the defense of 

qualified immunity, not whether the communications are protected from the Freedom of Information 

Act.  Crew’s attempt to waive privilege controlled his ability to mount a defense, and even there, the 

Ross court did not declare the privilege immutable; instead, it remanded the case to the district court 
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to conduct an evidentiary examination to determine if the advice being rendered to Crews was on 

behalf of the City or on behalf of Crews individually:  

We therefore hold both that municipalities can assert attorney-client privilege and the Crew’s 

decision to claim qualified immunity based on advice he received from the city’s counsel does not 

prevent the City from asserting attorney-client privilege.  Having removed these obstacles from the 

city’s attempt to assert attorney-client privilege, we note that the City still bears the burden of proving 

the existence of the privilege, Dakota, 197 F.3d at 825, about which there may be some question.   

Ross v. City of Memphis at page 606 

 

In other words, in Ross, the City asserted it was the client, not Crews.  The Sixth Circuit spoke 

clearly that the assertion of a privilege cannot be simultaneously employed as a sword and a shield:  

“This image is meant to convey that ‘the privilege may implicitly be waived when defendant asserts 

a claim that in fairness requires examination of protected communications.’  Ibid.  Crews certainly 

could not assert that he relied on privileged communications and then hide behind the privilege, if he 

ever had it.”  Ross at pages 604-605.  This statement by the Sixth Circuit highlights the issue before 

the Court, which is:  can Councilmembers utilize their private e-mail accounts to circumvent the 

prohibition of § 30-4-70(c) and then adopt the simple expedient of copying the County Attorney in 

order to further unlawful aims?  This rhetorical question is already answered by § 30-4-70(c), and the 

Special Referee erred in providing cover to the County to continue to violate the law.   

One final reply is required to the County’s Argument 1(A), and it is the rejection of the 

County’s assertion that “privileged” communications related to the acquisition of real property 

continue after the transaction has closed.  The Freedom of Information Act speaks to issue precisely 

and succinctly:  “these documents are not exempt form disclosure once a contract is entered into or 

the property is sold or purchased except as otherwise provided in this section.”  § 30-4-40(5) S. C. 

Code, Ann.  No greater potential for governmental mischief occurs than in the arena of local 

governments buying and selling real estate, and the citizens of South Carolina have few more 

important concerns than access to the local governments’ expenditure of taxpayers’ money in the area 
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of real estate acquisition.  (The citizens of Charleston County had a front row seat to governmental 

mischief in this area in the sale of the Naval Base and the gigantic loss incurred by County taxpayers 

over the mishandling of the Naval Hospital.)  Thus, this Court need look no further than the plain 

language of the statute to determine that documents related to real estate acquisition are not protected.   

    REPLY TO RESPONDENT’S ARGUMENT 1(B) 

The reason the Appellant narrowed her request is because the County informed her she 

would be obligated to pay $14,432.06 for her initial request, including a pre-payment of 

$3,608.02 as a condition of fulfilling the request.   

 

In its argument 1B, the County asserts that the Appellant fails to present a “justiciable 

controversy” because the County successfully intimidated the Appellant into a Hobson’s choice of 

either altering her request or paying $14,432.06 for what should have been a routine disclosure.  The 

County asserts that because the Appellant did not pay it, she cannot complain, which is like a 

defendant denying an armed robbery because she did not pull the trigger.  The only way the County 

can make such an allegation is by ignoring the purpose and authority of the South Carolina Freedom 

of Information Act which allows citizens to sue for injunctive and declaratory relief.  See § 30-4-100, 

S. C. Code, Ann.  When the County demanded the exorbitant—and unauthorized—sum from the 

Appellant, its demand created a “justiciable controversy.”  The demand for unlawful costs chilled the 

Appellant’s exercise of her right, and the demand for unlawful fees alone allows her to bring a suit 

under § 30-4-100, S. C. Code, Ann.  Because she did not have $14,432.06 to pay to the County to put 

easily compiled e-mails on a thumb drive, the County forced her to amend her request, which is not 

“voluntarily” narrowing the scope of her request.  Acting under government threat is never 

“voluntary.”  She narrowed the scope of her request in response to the County’s demand for exorbitant 

fees and its refusal to explain them.  It is a measure of the County’s tin ear that it cannot comprehend 

how a citizen of modest means might not have over $14,000.00 to pay for e-mails on a thumb drive.  

The Special Referee agreed that the County’s charges were unlawful, but she erred in concluding that 
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because the Appellant did not pay them, she did not suffer “damages” and therefore there was nothing 

for the Court to do.  See R.O.A. Vol. 1, pages 13-14 [Order at pages7-8]:  “Although it appears that 

the estimated fee schedules originally provided to the Plaintiff in response to her four FOIA requests 

may not have complied with the mandates of S.C. Code Ann. Section 30-4-30(B), because the 

Plaintiff did not pay the requested deposits for FOIA No. 2 (now moot), 3, or 4, nor is she contesting 

the reasonableness of the fee she paid relative to FOIA No. 1, I find that the Plaintiff has suffered no 

damages as a result of the Defendant’s estimated fee calculations.”  This is an error of law because 

the remedy under the Freedom of Information Act is not for “damages,” but rather for injunctive and 

declaratory relief and attorney’s fees.  In short, the Country cannot profit from its own wrongdoing 

by backing the Appellant down from paying an unlawful fee.   

In support of its position, the County makes a surprising selection of authority.  In Sloan v. 

South Carolina Dept. of Revenue, 409 S.C. 551, 762 S.E.2d 687 (2014), the Supreme Court upheld a 

finding that the case was moot because the Department of Revenue provided the requested documents 

almost immediately after Sloan filed his F.O.I.A. suit.  The timeline of Sloan is: 

November 19, 2012—Sloan made request for documents 

December 20, 2012—The D.O.R. responded:  “As soon as the information has been compiled, 

you will be contacted again and the requested information will be sent to you.” 

December 21, 2012—Sloan filed suit. 

“Three weeks after Sloan filed suit, DOR provided Sloan with the documents he had 

requested.  The trial court held a hearing at which Sloan conceded that his request for injunctive relief 

was mooted by DOR’s production of documents, but Sloan maintained that his request for declaratory 

relief and attorney’s fees and costs remained viable.”  Sloan at page 688  The Supreme Court agreed, 

holding that not only was Sloan the “prevailing party,” but also:  “When a public body frustrates a 

citizen’s FOIA request to the extent that the citizen must seek relief in the courts and incur litigation 
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costs, the public body should not be able to preclude the prevailing party status to the citizen by 

producing the documents after litigation is filed.”  Sloan at page 689  The same principle applies here 

in a different context.  The County cannot assert a bogus inflated pre-payment demand to back the 

Appellant down and then profit from its own wrongdoing by claiming there is no “justiciable 

controversy” because she did not pay it.  The County’s assertion of the inflated fees included, by its 

own admission, the rate of $72.00 per hour for an attorney to review the materials for privilege, a 

charge that the Freedom of Information Act specifically prohibits:  “Fees may not be charged for 

examination and review to determine if the documents are subject to disclosure.”  § 30-4-30(B)  The 

County’s assertion of inflated fees is a Freedom of Information Act violation, and the Appellant was 

not required to pay it to maintain her claim any more than a citizen subject to false arrest is required 

to resist the unlawful arrest to the death to preserve her right to challenge it.  The Department of 

Revenue treated Sloan with more respect than the County provided to this Appellant, and the Supreme 

Court found that he presented a “justiciable controversy.”   

REPLY TO RESPONDENT’S ARGUMENT 1(C) 

 

The use of private e-mail is a violation of § 30-4-70(c) as well as a waiver of attorney-

client privilege.   

 

The County argues that the Appellant is raising this issue for the first time on appeal.  The 

Record on Appeal refutes this.  At the hearing before the Special Referee, the Appellant explained in 

detail why she zeroed in on the Councilmembers’ private e-mail: 

A. And subsequently, I began requesting FOIA because I believe that I was involved in 

some kind of Kafkaesque nightmare where there were other forces behind the scenes that were 

creating something unlawful.  I made numerous FOIA requests, and they were all denied or I was 

given excessive charges.  I did get some e-mails—private e-mails from the Town of Port Royal which 

led me to believe that all of what I just said to you is correct.   

R.O.A. Vol. 1, page 237 [tr. page 22, lines 6—15] 

Q. And as a result of that [receiving information], did you revise your second FOIA 

request narrow it? 
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A. Yes. 

Q. Is that Exhibit 5? 

.  .  . 

Q. that’s where you requested any and all e-mails to/from/between 

psommerville@hargray.com and the following e-mail? 

A. Correct. 

Q. Why were you zeroed in on Paul Sommerville—psommerville@hargray.com?  Why 

were you interested in that particular address? 

A. The same private e-mail address for council people were coming up in some other e-

mails that I had gotten, some other FOIAs.  In one of the exhibits, when we get to it, I can enlarge 

upon that a little bit further.  

R.O.A. Vol. 1, page 246 [tr. page 31, lines 8—24] 

Q. And how many documents have you already received as a result of bringing this action 

that you did not previously get in response to your FOIA requests? 

A. How many additional ones did I get? 

Q. Yeah. 

A. Well, if you count the 167 redacted, Paul Sommerville’s private e-mails, and then 

there was just last week, Mr. Richardson, I know that you sent a – it was the closing document for 

429 Broad River Boulevard.  I think there was 10 pages.  

.  .   . 

A. Otherwise, I didn’t get any of the other documents that went with the closing 

documents.   

R.O.A. Vol. 1, page 266 [tr. page 51, lines 10 – 24] 

.  .  . 

A. I’m not trying to vex the County in any way.  I simply asked for things that I believe 

I have a right as a citizen to see and that our community has a right to see.  I didn’t ask specifically 

for anything that was under or in litigation or the subject of any litigation.  I asked for documents 

about an administrator  that involved an administrator search that already closed, a real estate 

transaction that was determined by the defendant to be unauthorized to begin with, and just people’s 

personal e-mail accounts to government accounts, which I believe given that Mr. Weaver 

acknowledged they’re using the private e-mails that would be something that we have a right to see, 

because I think that’s the intent of the transparent, open government that we all expect and that we’re 

all paying for. 

R.O.A. Vol. 1, page 268 [tr. page 53, lines 8 –25] 

A. No.  I didn’t receive this one through the discovery.  This was through a FOIA that I 

had received when I asked for personal e-mails because there were personal e-mails that were in my 

discovery.  So I just asked for separate FOIA’s because the personal e-mails—because as I was 

referencing earlier when I said that there was—there were e-mails that they were doing intel on me 

and then there were private e-mails.  And I was just – you know, I was alarmed by that.  I had no idea 

that I was going to be getting these e-mails when I asked for that. 

Q. So what we’ve described as FOIA request number two and FOIA request number 

three and FOIA request number four in this action, those were all FOIA requests related to personal 

e-mails form a six-year period as to different things.  Which FOIA request did you receive this 

particular document, Number 11, and was that a separate FOIA request for personal e-mails? 

A. That was a previous FOIA request for personal e-mails, correct.  If I might just speak 

to the Court about these Alice Howard ones.  Alice Howard is my representative regarding Port Royal.  

And I couldn’t get any help from Alice Howard, and I never understood why until I got some of these 
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e-mails.  And I didn’t know about the e-mails from her to the town manager about doing intel.  And 

again, one of the reasons I’m asking for the e-mails was I just was alarmed that there was like an 

active investigation of me by council members.  I couldn’t understand that.   

R.O.A. page 274-275 [tr. page 59, line 7 – page 60, line 13] 

The first sentence of Appellant’s November 19, 2020 motion for reconsideration filed with 

the Special Referee begins: 

1.  The use of private e-mail communications is a waiver of attorney/client privilege. 

1.  In holding that certain e-mail communications between government officials, which included the 

County attorney as part of the address chain, the Court overlooks that the bulk of these e-mails 

originate form Council members private e-mail addresses.  (R.O.A. Vol. 1, page 152 [November 19, 

2020 Motion for Reconsideration])  (The boldface appears in the original.)  

 

 The issue of public officials using private communications to conduct County business has 

been a salient issue in this case from the beginning, and there is no support in the record to suggest 

that the Appellant raises this issue for the first time on appeal.  The County attempts to insert confusion 

where there is none, and this stems from the County’s mis-characterization of Appellant’s case as 

being an attack on County Council for conducting unlawful meetings under § 30-4-70(c).  See 

Respondent’s Brief at page 17 where it continues the canard that Appellant is bringing this action 

because the County was conducting improper meetings and argues that because the e-mail chains fell 

just below a quorum, the County committed no violation.  Harkening back to the armed robbery 

metaphor above, it is not a defense to armed robbery to say the gun was not loaded.  This effort to 

sow confusion results from the County’s creation of the straw man assertion that Appellant is 

grounding her case on this section prohibiting unlawful meetings when the Appellant is relies upon § 

30-4-70(c) for exactly what it says and to offer it to explain the why of Councilmembers’ utilizing 

their private e-mail accounts, not to create the what of the case.  § 30-4-70(c) does not discuss 

“quorum”; it specifically prohibits government officials from utilizing “electronic communication” 

to avoid the required transparency of the Freedom of Information Act.  The issue of a quorum is a red 

herring, and Councilmembers are not free to violate the Freedom of Information Act because they do 

885



20 

 

it with fewer members than constitute a quorum.  This is the age-old de minimus rationalization of 

bad conduct similar to: “it is not really stealing if I take only a little from a lot of people.”  Of course 

Councilmembers are free to use their private e-mail to do whatever they like, but they cannot use their 

private e-mail accounts either to conceal government business or to conduct government business out 

of the public’s eye, and when they resort to their private citizen status, they cannot invoke 

governmental attorney-client privilege as a private citizen to shield their violations of the Freedom of 

Information Act.  By analogy, if this were a tort claim instead of a statutory equitable claim for 

injunctive and declaratory relief, a Councilmember for whom the County provides a County vehicle 

to conduct County business could not claim the protection of the State Tort Claims Act for a wreck 

in her private vehicle by claiming she was on her way to the grocery store to bring lunch to the office.  

The County Attorney represents the County, not the individual Councilmembers, and should they 

desire to bring themselves under the protection of the County Attorney’s privilege, they must do so 

operating on their Government Issue e-mail account, and any privilege applies only to proper conduct 

during the course and scope of the government activities.  The County’s Brief reinforces the 

Appellant’s argument that County Councilmembers improperly utilize their private e-mail accounts 

to script public meetings.  On page 4 of its Brief, the County concedes that Appellant’s F.O.I.A. 

request “implicated thousands of documents.”  The County helpfully explains that the $14,000.00 

estimate for e-mails resulted from the “sheer volume of documents,” an assertion that reveals too 

much about what Councilmembers are up to.  As the Queen of Denmark remarked in another context, 

“The lady doth protest too much, methinks.”  If the County were conducting its business in the open 

as it should, there would not be “thousands of documents,” i.e. thousands of personal e-mails 

conducting government business.         

REPLY TO RESPONDENT’S ARGUMENT 1(D) 

Matters related to a real estate purchase are not privileged once the transaction has 

closed.   
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 In its argument 1(D), the County argues that communications related to the acquisition of real 

estate retain their privilege even after the transaction has closed.  As discussed above on pages 11- 

12, the South Carolina Freedom of Information Act specifically makes these documents public.  § 30-

4-40(5) S. C. Code, Ann.  The reply to the County’s spurious assertion is fully addressed above and 

does not require repetition here.  The Appellant will not pounce on the County’s unintended irony on 

this point.  On pages 13-14 of Respondent’s Brief, the County informs the Court that “the County's 

attorneys were brought into these communications due to their legal knowledge . . . ," which is 

simultaneously humorous and revealing because the County’s own investigation into the 

acquisition of 1 Bostwick Circle concluded that it was an unlawful transaction.  See R.O.A. Vol. 

1, page 338 [Exhibit 14] for Chris Inglese’s report to the County Administrator, John Weaver, 

concluding that the County improperly acquired the parcel, but could take no corrective action 

because the person responsible resigned.   

REPLY TO RESPONDENT’S ARGUMENT 2 

 The Special Referee erred in not awarding the plaintiff attorney’s fees and costs. 

 The County’s final argument is that the plaintiff was not a prevailing party and thus not 

entitled to fees or costs.  This legal issue and the facts of the case are fully discussed in the 

Appellant’s Initial Brief at pages 41 - 44 and do not require repetition here.  Since the issue is fully 

addressed in the Initial Brief, the Appellant limits herself to the correction of factual errors 

contained in the County’s Brief.   

 First the County asserts that the issue of the listing agent’s relationship to the County raised 

“extremely difficult and unique challenges posed by the interplay between the Freedom of 

Information Act and the attorney client privilege.”  (Respondent’s Brief at page 20)  As set forth 

above, the least private communications in the conduct of government business are those related 

to the sale and purchase or real property, and these records, once the transaction is completed, are 
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specifically disqualified from exemption.  The County’s vigorous defense of the privacy of its 

communications with a real estate agent in the face of a specific statutory requirement of openness 

is emblematic of its resolve to thwart the plaintiff at every turn.   

 Second, the County asserts the Appellant did not address this issue as the main issue in the 

case.  She did.  The County attempted to hide the correspondents’ identity in the redacted e-mails.  

The Special Referee ordered the County to disclose these.  The County sought to shield its 

communications with a real estate agent, and the Special Referee required those communications 

be disclosed.  The Special Referee found that some documents were improperly redacted and 

ordered those be produced.  The receipt of any of these documents over the County’s refusal to 

produce them makes her a prevailing party. 

 The second erroneous assertion contained in the County’s final argument is that the 

Appellant “voluntarily” abandoned her claim under her first F.O.I.A. request.  As discussed above 

on pages 15 - 16 and as demonstrated by the testimony presented at the hearing, there was nothing 

“voluntary” about the Appellant’s decision not to pay $14,432.06 to get what turned out to be 

blacked out documents.  (See Record on Appeal Vol. 2, pages 448-614 for the blacked out 

documents the County produced.)  Even the Respondent concedes that it was improper to charge 

the Appellant $72.00 an hour for a County Attorney to examine the records to determine if they 

are public.  Doing an act under compulsion does not fit the definition of “voluntary,” and very few 

citizens of South Carolina have the wherewithal to hand over $14,000.00 to examine e-mails that 

the County blacked out.  (At the minimum wage of $7.25 per hour, the County’s fee amounted to 

1,991 hours or 50 weeks of work.  That is a considerable sum to expect a citizen to pay to examine 

public documents.)    

 The final argument in the County’s brief is to make light of the County’s animus for the 

Appellant.  It is, no doubt, a trivial matter to the County as Exhibit 12, Gary Cubic’s resolve to see 
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to it that the County prosecuted Baracco for an alleged incident over which it had no jurisdiction 

(R.O.A. Vol. 1, page 331), and the Appellant is neither the first nor the last citizen to receive rough 

treatment at the hands of government officials, and the Court does not need a lesson in the function 

of the judicial branch as a check on executive and legislative action.  The Appellant did not 

introduce the element of animus as an element of her Freedom of Information Act claim except to 

demonstrate the County’s motivation and lack of good faith in thwarting her access to public 

documents.  The issue of the County’s mistreatment of Appellant was the subject of a separate 

lawsuit, which the Appellant resolved on terms favorable to her.  However, as H. L. Mencken 

allegedly remarked:  “A citizen’s greatest fear is being noticed by the government,” and Beaufort 

County noticed the Appellant.  While the County puts forward a well-written and zealously argued 

brief, the facts are clear:  the County erected every roadblock it could find to thwart the Appellant’s 

access to public records, and the Appellant’s failure to present the case without the evidence of 

animus would leave this Court perplexed as to the source of the County’s hostility for Ms. Baracco.  

The animus is not the reason for the lawsuit—the lawsuit is the reason for the animus.  Beaufort 

County is preventing public access to public records, and the Appellant is one of the few citizens 

sufficiently courageous to take up the gauntlet to challenge the County’s conduct. 

CONCLUSION 

  This case demonstrates the fragility of the Freedom of Information Act as a remedy to 

support citizens’ efforts to be informed about government conduct.  Not only was the Appellant 

required to battle the County for access to public records, but also she was required to retain 

counsel, file a suit, pay a Special Referee’s fee—all for privilege of fighting for her right to be 

informed about what her local government is doing.  There are few citizens who are willing to run 

this gauntlet, and the economics of this case paint a daunting portrait of what a citizen can expect 

when challenging government misconduct—the Col. Vindman effect.  As pointed out by more 
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than one commentator on the Freedom of Information Act, the reason government officials 

continuously operate in secret is because they have no skin in the game when a citizen takes the 

time and invests the money to question improper conduct.  The relief promised under the Freedom 

of Information Act failed the Appellant in this case, and the Respondent’s brief, though expertly 

written and cogently argued, defends the same governmental hubris that led to this litigation.  Even 

if this Court were not to reverse the Special Referee on the redacted e-mails, the Appellant still 

successfully compelled the County to disclose the identities of the persons communicating on the 

redacted correspondence, forced the County to disgorge obviously public documents, and 

demonstrated that the County’s demand for exorbitant fees was unlawful.  On these issues alone, 

the Plaintiff is a prevailing party, and the Special Referee erred in both providing cover for the 

County to keep public records out of public view and in failing to award attorney’s fees and costs 

to the Appellant who bravely stepped forward to insist the County obey the law.  In an astonishing 

exhibition of chutzpah, Beaufort County, in response to this action, has now adopted a written 

policy of refusing to turn over any public official’s e-mail originating from a private address.  This 

new policy is a powerful indictment of Beaufort County’s contempt for its responsibilities to be 

open.  As set forth in the Appellant’s Initial Brief, this Court should examine the redacted e-mails, 

order them produced to the Appellant and remand this case back to the Special Referee or, more 

importantly, to the circuit court since the circuit court referred the case sua sponte, to award the 

Appellant attorney’s fees and costs as a prevailing party under the Freedom of Information Act.        

Respectfully submitted, 

/s/Thomas R. Goldstein 

April 12, 2022     Thomas R. Goldstein, S. C. Bar No. 2186 

      Belk, Cobb, Infinger & Goldstein, P.A. 

      P. O. Box 71121 

      N. Charleston, S. C.  29415-1121 

      (843) 554 4291; (843) 554 5566 (fax) 

      tgoldstein@cobblaw.net 

      Attorneys for Appellant/Respondent 

890



25 

 

CERTIFICATE OF COUNSEL 

 

 I certify that this Final Brief complies with Rule 211(b), South Carolina Appellate Court 

Rules.     

 

 

 

April 12, 2022      /s/ Thomas R. Goldstein______________ 

       Thomas R. Goldstein, S. C. Bar No. 2186 

 

Apr 12 2022

891



 

 

 

THE STATE OF SOUTH CAROLINA 

In The Court of Appeals 

   

 

APPEAL FROM BEAUFORT COUNTY 

Court of Common Pleas 

 

Erin D. Dean, Special Referee 

   

 

Case No.:  2019-CP-07-00818 

Appellate Case No. 2021-00321 

   

 

 

Mare Baracco……………………………………………………… Appellant-Respondent, 

 

v. 

 

Beaufort County………………………………………………… Respondent-Appellant. 

 

      

 

FINAL BRIEF OF RESPONDENT-APPELLANT 

BEAUFORT COUNTY 

      

 

 

 

April 11, 2022 s/ E. Richardson LaBruce    

 E. Richardson LaBruce, S.C. Bar No. 80106 

 FINGER, MELNICK, BROOKS & LABRUCE, P.A. 

 Post Office Box 24005 

 Hilton Head Island, SC 29925-4005  

 Telephone:  (843) 681-7000 

 Email: erlabruce@fingerlaw.com 

  

Attorney(s) for Respondent-Appellant Beaufort 

County 

 

Apr 12 2022

892



 

i 

 

TABLE OF CONTENTS 

 

TABLE OF AUTHORITIES ....................................................................................................... ii 

STATEMENT OF ISSUES .......................................................................................................... 1 

STATEMENT OF THE CASE .................................................................................................... 1 

STATEMENT OF FACTS ........................................................................................................... 3 

STANDARD OF REVIEW .......................................................................................................... 8 

PERTINENT PRINCIPLES OF STATUTORY INTERPRETATION .................................. 9 

ARGUMENT ............................................................................................................................... 12 

I. THE SPECIAL REFEREE ERRED AS A MATTER OF LAW IN SUGGESTING THAT THE 

COUNTY’S INCLUSION OF THE ESTIMATED HOURLY CHARGE FOR THE COUNTY’S LEGAL 

DEPARTMENT TO REVIEW AND REDACT DOCUMENTS VIOLATED THE FREEDOM OF 

INFORMATION ACT. ........................................................................................................ 12 

A. The Freedom of Information Act Only Prohibits Charging Fees to Determine 

Whether Documents Constitute Public Records Subject to Disclosure. ........ 13 

B. The “Last Legislative Expression” Rule Requires Any Ambiguity Be 

Interpreted in Favor of Permitting the Recovery of the Direct Costs 

Associated with Redaction. ................................................................................ 16 

II. THE SPECIAL REFEREE ERRED IN ORDERING DISCLOSURE OF CERTAIN PUBLIC RECORDS 

AFTER FINDING ANY PRIVILEGE WAS WAIVED. ............................................................ 17 

A. The Literal Interpretation of the Statute Exempts All Correspondence of 

Legal Counsel for a Public Body. ...................................................................... 18 

B. Including a Third Party Real Estate Agent Retained by the Public Body on 

Communications with Legal Counsel Does Not Waive Privilege. .................. 20 

CONCLUSION ........................................................................................................................... 24 

 

  

893



 

ii 

 

TABLE OF AUTHORITIES 

Cases 

Alliance Constr. Solutions, Inc. v. Dep’t of Corr., 54 P.3d 861 (Colo. 2002) .............................. 22 

AVX Corp. v. Horry Land Co., No. 4:07-CV-3299-TLW-TER, 2010 WL 4884903, at 7-8 (D.S.C. 

Nov. 24, 2010) .......................................................................................................................... 23 

Burton v. York County Sheriff's Dept., 358 S.C. 339, 594 S.E.2d 888 (Ct. App. 2004) ............... 10 

Byrd v. Irmo High School, 321 S.C. 426, 430, 468 S.E.2d 861, 864 (1996) ................................ 12 

Campbell v. Marion Cty. Hosp. Dist., 354 S.C. 274, 580 S.E.2d 163 (Ct. App. 2003) ………..8, 9 

City of Columbia v. American Civil Liberties Union of South Carolina, Inc., 323 S.C. 384, 475 

S.E.2d 747 (1996) ............................................................................................................... 10, 15 

Cothran v State Farm Mut. Auto. Ins. Co., 421 S.C. 562, 808 S.E.2d 824 (Ct. App. 2017) ........ 18 

Denene, Inc. v. City of Charleston, 352 S.C. 208, 212, 574 S.E.2d 196, 198 (2002) ............. 11, 17 

Evening Post Publ'g Co. v. Berkeley County Sch. Dist., 392 S.C. 76, 708 S.E.2d 745 (2011) .... 19 

Faloney v. Wachovia Bank, N.A. 254 F.R.D. 204, 212-13 (E.D. Pa. 2008) ................................. 22 

Feldman v. S.C. Tax Comm’n, 203 S.C. 49, 51, 26 S.E.2d 22, 24 (1943) .................................... 11 

Felts v. Richland Cty., 303 S.C. 354, 400 S.E.2d 781 (1991)......................................................... 8 

Fields v. J. Haynes Waters Builders, Inc., 376 S.C. 545, 555, 658 S.E.2d 80, 85-86 (2008) ........ 8 

Fowler v. Beasley, 322 S.C. 463, 472 S.E.2d 630 (1996)....................................................... 10, 16 

Glover by Cauthen v. Suitt Construction Co., 318 S.C. 465, 458 S.E.2d 535 (1995) .................... 9 

Harkins v. Greenville County, 340 S.C. 606,533 S.E.2d 886 (2000) ............................................. 9 

Hartsock v. Goodyear Dunlop Tires N. Am. Ltd., 422 S.C. 643, 813 S.E.2d 696 (2018) ............ 21 

Holley v. Mount Vernon Mills, Inc., 312 S.C. 320, 440 S.E.2d 373 (1994) ................................. 10 

In re Decker, 322 S.C. 215, 471 S.E.2d 462 (1995) ..................................................................... 19 

In re Mt. Hawley Insurance Company, 427 S.C. 159, 829 S.E.2d 707 (2019) ...................... 21 - 23 

Jaffee v. Redmond, 518 U.S. 1, 10, 116 S.Ct. 1923, 135 L.Ed.2d 337 (1996) ............................. 21 

894



 

iii 

 

Joint Legislative Committee v. Huff, 320 S.C. 241, 464 S.E.2d 324 (1995)................................... 9 

Kiriakides v. Sch. Dist. of Greenville County, 382 S.C. 8, 20, 675 S.E.2d 439, 445 (2009) ............ 

..................................................................................................................................................... 9  

Lambries v. Saluda County Council, 409 S.C. 1, 7, 760 S.E.2d 785, 788 (2014) ...................... 8, 9 

Lancaster Cnty. Bar Ass'n v. S.C. Comrn'n on Indigent Defense, 380 S.C. 219, 670 S.E.2d 371 

(2008) ........................................................................................................................................ 11 

Layman v. State, 376 S.C. 434, 444, 658 S.E.2d 320, 325 (2008) .................................................. 9 

Lester v. South Carolina Workers’ Comp. Comm’n, 334 S.C. 557, 514 S.E.2d 751 (1999) ........ 11 

Lightner v. Hampton Hall Club, Inc., 419 S.C. 357, 798 S.E.2d 555 (2017) ............................... 19 

Matrix Financial Services Corporation v. Frazer, 394 S.C. 134, 714 S.E.2d 532 (2011) ........... 24 

Media Gen. Commc'ns, Inc. v. S.C. Dep't of Revenue, 388 S.C. 138, 694 S.E.2d 525 (2010) ....... 9 

Miller v. Doe, 312 S.C. 444, 441 S.E.2d 319 (1994) .............................................................. 10, 15 

Mohawk Indus., Inc. v. Carpenter, 558 U.S. 100, 108, 130 S.Ct. 599, 175 L.Ed.2d 458 (2009) . 21 

Ramsey v. County of McCormick, 306 S.C. 393, 412 S.E.2d 408 (1991)............................... 11, 17 

S.C. State Highway Dep’t v. Booker, 260 S.C. 245, 254, 195 S.E.2d 615, 619-20 (1973) .......... 21 

Sloan v. Friends of The Hunley Inc., 393 S.C. 152, 711 S.E.2d 895 (S.C. 2011) .......................... 9 

Sloan v. Friends of the Hunley, Inc., 369 S.C. 20, 630 S.E.2d 474, 478 (2006) .......................... 12 

Sloan v. S.C. Board of Physical Therapy Examiners, 307S.C. 452, 636 S.E.2d 598 (2006) ......... 9 

State v. Doster, 276 S.C. 647, 650, 284 S.E.2d 218, 219 (1981) .................................................. 21 

State v. Hitopoulus, 279 S.C. 549, 309 S.E.2d 747 (1983) ........................................................... 21 

State v. Love, 275 S.C. 55, 271 S.E.2d 110 (1980) ................................................................. 21, 23 

State v. Thompson, 329 S.C. 72, 495 S.E.2d 437 (1997) .............................................................. 22 

TNS Mills, Inc. v. South Carolina Dep’t of Revenue, 331 S.C. 611, 503 S.E.2d 471 (1998) ....... 11 

Timmons v. Tricentennial Commission, 254 S.C. 378, 175 S.E.2d 805 (1970)............................ 10 

895



 

iv 

 

Town of Summerville v. City of North Charleston, 378 S.C. 107, 662 S.E.2d 40 (2008) ............... 8 

Tobaccoville USA, Inc. v. McMaster, 387 S.C. 287, 692 S.E.2d 526 (2010) ........................... 8, 21 

Travelers Indem. Co. v. Auto World, 334 S.C. 137, 511 S.E.2d 692 (Ct. App. 1999) ................... 8 

United States v. Kovel, 296 F.2d 918, 921 (2d Cir. 1961) ............................................................ 23 

Wade v. Berkeley County, 348 S.C. 224, 229, 559 S.E.2d 586, 588 (2002) ................................. 11 

Whiteside v. Cherokee Sch. Dist. No. One, 311 S.C. 335, 340, 428 S.E.2d 886, 889 (1993) . 11, 17 

Wiedemann v. Town of Hilton Head Island, 344 S.C. 233, 542 S.E.2d 752 (Ct. App. 2001) ........ 8 

 

Statutes 

S.C. Code Ann. § 30–4–15 ..................................................................................................... 10, 16 

S.C. Code Ann. § 30-4-100(A) ....................................................................................................... 2 

S.C. Code Ann. § 30-4-20(c) ........................................................................................................ 14 

S.C. Code Ann. § 30–4–30(A) ...................................................................................................... 14 

S.C. Code Ann. § 30–4–30(B) ................................................................................................ 13, 14 

S.C. Code Ann. § 30–4–30(C) ................................................................................................ 14, 15 

S.C. Code Ann. § 30–4–40(a) ....................................................................................................... 15 

S.C. Code Ann. § 30–4–40(a)(7) ............................................................................................. 17-19 

S.C. Code Ann. § 40-57-350(J)(9) ................................................................................................ 23 

 

Rules 

Rule 12, SCRCP.............................................................................................................................. 1 

Rule 41.2, SCRCP......................................................................................................................... 16 

 

896



 

v 

 

 Other Authorities 

RESTATEMENT (THIRD) OF THE LAW GOVERNING LAWYERS § 70 (2000) ..................................... 21 

 

 

 

 

897



 

1 

 

STATEMENT OF ISSUES 

 

I. THE SPECIAL REFEREE ERRED AS A MATTER OF LAW IN DETERMINING THAT THE COUNTY’S 

INCLUSION OF THE ESTIMATED HOURLY CHARGE FOR THE COUNTY’S LEGAL DEPARTMENT 

TO REVIEW AND REDACT DOCUMENTS VIOLATED THE FREEDOM OF INFORMATION ACT. 

 

II. THE SPECIAL REFEREE ERRED IN ORDERING DISCLOSURE OF CERTAIN PUBLIC RECORDS 

AFTER FINDING ANY PRIVILEGE WAS WAIVED. 

STATEMENT OF THE CASE 

 

 Appellant-Respondent Mare Baracco (“Baracco”) filed this lawsuit on April 10, 2019, 

against Respondent-Appellant Beaufort County (“County”). On June 29, 2019, before service of a 

responsive pleading by the County, Baracco served and filed an Amended Complaint seeking an 

injunction against the County and attorneys’ fees for the County’s alleged violation of the Freedom 

of Information Act (“FOIA”). (R. pp. 31-37). In particular, Baracco challenged the reasonableness 

of the County’s estimated fee for the production of requested documents in response to a series of 

FOIA requests pertaining to years’ worth of emails from/by/to various County Councilmembers 

and their personal email accounts, and the propriety of the redactions completed by the County in 

producing certain documents to Baracco pursuant to another FOIA request involving a real estate 

transaction. Id. 

 Although the relevant portion of the Freedom of Information Act does not require 

responsive pleadings, on August 14, 2019, the County answered the Amended Complaint and 

raised four defenses, including a general denial and Rule 12, SCRCP. (R. pp. 38-41). On February 

3, 2020, Baracco served her memorandum of law in support of the Amended Complaint. (R. pp. 

42-54).  
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 On May 28, 2020, the Chief Administrative Judge sua sponte assigned the case to the 

Honorable Perry Buckner to conduct a hearing in accordance with S.C. Code Ann. § 30-4-100(A). 

(R. p. 1). On June 1, 2020, the County served its memorandum of law in opposition to the Amended 

Complaint and the memorandum of law served by Baracco.  (R. pp. 57-75). 

 On June 2, 2020, the matter came before Judge Buckner via WebEx hearing. By written 

order dated June 3, 2020, Judge Buckner (i) ordered Baracco to identify which documents she was 

requesting under FOIA, which documents remained in dispute, and to provide a list of the same 

within fifteen days to the County; (ii) ordered the County, within thirty days of receipt of the 

document identification from Baracco, to provide the basis for any objections to the requested 

documents as well as the exact fee that County intended to charge for the production of the same; 

and, (iii) appointed Erin Dean as special referee to “determine the reasonableness of the fee, and 

whether or not any of the exceptions under the applicable FOIA statute apply.” (R. p. 5). 

 On June 19, 2020, Baracco provided the County and the Special Referee with her list of 

requested documents. (R. p. 81). On June 29, 2020, the County responded. (R. pp. 84-86). On July 

6, 2020, and July 7, 2020, the County produced (i) redacted versions of the requested documents 

along with a privilege log asserting the basis of the FOIA exemption to Baracco and the Special 

Referee, and (ii) “clean” versions of the documents to the Special Referee for in camera review. 

(R. pp. 87-96). Given the sheer volume of documents, the parties agreed to accept receipt of the 

same via electronic transfer over Citrix ShareFile, an encrypted document sharing software 

program.  

 On July 28, 2020, after reviewing the pleadings, the memoranda of law and a letter from 

counsel for Baracco, the Special Referee posed a series of nine questions to the Parties. (R. p. 101). 

On that same date, Baracco responded to the same. (R. pp. 102-103). On August 12, 2020, the 
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County responded with its answers to the July 28, 2020, letters from the Special Referee and 

Baracco. (R. pp. 113-115). On September 3, 2020, the County revised its redacted production to 

remove redactions that covered the names of the senders/recipients of emails in accordance with 

the Special Referee’s instructions. (R. pp. 125-126).   

 The Parties appeared before the Special Referee on September 25, 2020, for a final hearing 

conducted via Lifesize streaming program supplied by the court reporter. After taking testimony 

and considering the briefing and arguments of counsel, the Special Referee issued an Order on 

November 13, 2020. (R. pp. 7-22).  

 On November 19, 2020, the Appellant-Respondent filed and served her Motion for 

Reconsideration. (R. pp. 152-161). On November 23, 2020, the Respondent-Appellant filed and 

served its Motion for Reconsideration. (R. pp.162-168). By Order dated March 2, 2021, the Special 

Referee denied both Motions for Reconsideration. (R. pp. 23-30). 

 On March 22, 2021, the Appellant-Respondent filed her Notice of Appeal. (R. p. 199). On 

March 23, 2021, the Respondent-Appellant filed its Notice of Appeal. (R. p. 201). On May 18, 

2021, the Special Referee billed $7,280.00 for her services in this case. In accordance with the 

Order from Judge Buckner, each party paid one-half of those costs.  

STATEMENT OF FACTS 

 

 On February 10, 2019, Mare Baracco, a resident of Port Royal, South Carolina, submitted 

a Freedom of Information Act (“FOIA”) request to Beaufort County for communications related 

to the sale and purchase of two parcels of real estate commonly referred to as 1 Bostwick Circle and 

429 Broad River Road (“FOIA Request No. 1”). (R. p. 313-15). On February 20, 2019, Beaufort 

County responded requesting an initial deposit of $124.66 as a condition of fulfilling the request. 
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After tendering the initial deposit, Ms. Baracco was provided with the responsive documents on 

March 21, 2019. At that time, the County refunded Ms. Baracco $53.66 due to the County’s 

overestimating the initial costs of production. Portions of the production were redacted by the County 

prior to the delivery to Ms. Baracco.  

 On March 10, 2019, Ms. Baracco submitted an additional FOIA request to Beaufort County. 

In this request, Ms. Baracco requested all emails to/from/between two County Councilmembers with 

various County department heads, the County Administrator, the County Attorney, the County 

Sheriff, members of County Council, and/or other public and private individuals over an 

approximately six (6) years period (“FOIA Request No. 2”). (R. pp. 317-318). There was no limit as 

to subject matter. The request implicated thousands of documents.   

 On March 18, 2019, the County responded to FOIA Request No. 2 by requesting a deposit of 

$3,019.75, which represented approximately 25% of the reasonably anticipated costs to be incurred 

by the County in responding to FOIA Request No. 2. (R. pp. 319-20).  The County estimated that 

searching and retrieving the hundreds of records requested by FOIA Request No. 2 would take 

approximately 167 hours, based on an estimated time of one minute per document. (Id.). 

 On that same day, the Plaintiff requested a thorough explanation from the former County 

Administrator, who promptly responded that (i) SLED, as the primary law enforcement agency for 

the state, has recommended stronger internal controls on access to the County network, presumably 

to limit outside interference/hacking; (ii) the IT charge was expected to range from $49.07/an hour 

to $30.74/an hour based upon which member of the County IT Department conducts the search; 

(iii) the County Attorney is required to review any disclosed emails from elected or appointed 

officials to ensure that the attorney-client privilege is not waived; and, (iv) that the County 

Attorney’s rate for review is $72.00/an hour. (R. p. 347).  
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 Upon receipt of this explanation on March 18, 2019, Ms. Baracco revised FOIA Request 

No. 2, by reducing its scope to all e-mails over a 6-year period between the County Council 

Chairman, the former County Administrator, the former County Attorney/former Deputy County 

Administrator, and the County Attorney (“FOIA Request No. 3”). (R. pp 321-322). On March 25, 

2019, the County responded that an initial deposit of $152.82 – once again, 25% of the estimated 

cost of fulfillment - would be required prior to record compilation. (R. pp 323-325). 

 Thereafter, on March 31, 2019, Ms. Baracco submitted her fourth FOIA request to the 

County specifically requesting emails from County Council member Alice Howard’s personal e-

mail address from January 1, 2015, to the “present” to/from/between Ms. Howard and multiple 

individuals (“FOIA Request No. 4”). (R. p. 326). On April 2, 2019, the County responded that an 

initial deposit of $404.29 would be required prior to the County beginning the process of fulfilling 

this request. (R. p. 327). This deposit represented 25% of the reasonably anticipated costs of 

producing the records, which the County determined was $1,617.14. (R. p. 327). 

 The Appellant-Respondent commenced this lawsuit on April 10, 2019, amending her 

complaint once. Throughout the course of this litigation and into this appeal, the Appellant-

Respondent has alleged that the County violated FOIA. In particular, the Appellant-Respondent 

has asserted the following claims, some of which are raised for the first time on appeal and others 

which have been abandoned:  

1. Communications to and from an in-house governmental attorney are never afforded 

protections from FOIA disclosure as such communications can never be considered 

privileged. 
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2. Communications in which an attorney purportedly delivers inaccurate legal advice 

regarding whether the county’s governing body must approve of the acquisition of 

real property is not subject to privilege per the crime-fraud exception (abandoned).  

3. The consummation of a real estate transaction eliminates any ability to exempt 

privileged documents from FOIA disclosure (not raised below).  

4. Upon being appointed as Interim County Administrator, the County Attorney was 

operating in a dual capacity and therefore no communications from the County 

Attorney during that time could be considered privileged, regardless of the content 

or context of the communications (abandoned).  

5. The copying of the County’s contractually retained third-party real estate agent on 

email communications between the County Attorney and County staff waives any 

claim of attorney-client privilege. 

6. The County’s inclusion of an estimated eight (8) hours billed at the rate of 

$72.00/an hour for the County’s legal department to redact records in response to 

FOIA Request No. 3 violates the Freedom of Information Act.  

7. The County’s inclusion of an estimated twenty-two (22) hours billed at the rate of 

$72.00/an hour for the County’s legal department to redact records in response to 

FOIA Request No. 4 violates the Freedom of Information Act.  

 Prior to the final hearing on the matter, the Special Referee received all of the documents 

pertaining to FOIA Request No. 1, both redacted and un-redacted, as well as all of the documents 

implicated by the Appellant-Respondent’s revised FOIA Request No. 4, both redacted and un-

redacted.  
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 In regard to FOIA Request No. 1, the Special Referee determined that all of the redactions 

completed by the County fell within a recognized FOIA exemption except for those redactions on 

communication in which Debra Regecz, a third-party real estate agent retained by the County to 

assist with the location and acquisition of real property, was copied.  (R. pp. 16-20). The Special 

Referee recognized that the question of whether a third party realtor was an “agent of the client” 

to qualify as a “privileged person” to avoid waiver was a novel question in South Carolina. The 

Special Referee further acknowledged that had the County not redacted this information, any 

privilege would have been waived upon disclosure; nevertheless, the Special Referee found that 

the County’s RFP for brokerage services included an explicit disclaimer that any contractor 

retained for such services “shall not act as an agent or employee of the County.” (R. pp. 19-20). 

For this reason, the Special Referee declined to extend “privileged persons” status to Ms. Regecz. 

 In regard to revised FOIA Request No. 3, “[a] thorough review by this Court of the 167 

pages of documents produced … revealed that the majority of redactions did pertain to legal advice 

received from Keaveny.” (R. p. 16). Three exceptions were found and the Special Referee ordered 

that those three documents be provided to the Appellant-Respondent. On December 15, 2020, 

those three documents were provided to Appellant-Respondent through her counsel. 

 As the Statement of the Case outlines, the Special Referee reviewed extensive pleadings 

on all of these issues, received the testimony of the Appellant-Respondent, and on November 13, 

2020, issued her final Order. (R. pp. 7-22); see discussion supra in the Statement of the Case.  
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STANDARD OF REVIEW 

 

 Declaratory judgments in and of themselves are neither legal nor equitable. See Felts v. 

Richland Cty., 303 S.C. 354, 400 S.E.2d 781 (1991); Campbell v. Marion Cty. Hosp. Dist., 354 

S.C. 274, 580 S.E.2d 163 (Ct. App. 2003); Wiedemann v. Town of Hilton Head Island, 344 S.C. 

233, 542 S.E.2d 752 (Ct. App. 2001). The standard of review for a declaratory judgment action is 

therefore determined by the nature of the underlying issue. Campbell, 354 S.C. at 279, 580 S.E.2d 

at 165; Travelers Indem. Co. v. Auto World, 334 S.C. 137, 511 S.E.2d 692 (Ct. App. 1999) (suit 

for declaratory judgment is neither legal nor equitable, but is determined by nature of underlying 

issue). The underlying issues relevant to this appeal involve questions of novel statutory 

interpretation and the existence of privilege. 

 As to the existence of privilege, “[t]he determination of whether or not a communication 

is privileged and confidential is a matter for the trial judge to decide after a preliminary inquiry 

into all the facts and circumstances.” Tobaccoville USA, Inc. v. McMaster, 387 S.C. 287, 692 

S.E.2d 526 (2010). “The trial judge’s decision will not be overturned absent an abuse of 

discretion.” Id. “An abuse of discretion occurs when the trial court’s decision is based on an error 

of law or upon factual findings that are without evidentiary support.” Fields v. J. Haynes Waters 

Builders, Inc., 376 S.C. 545, 555, 658 S.E.2d 80, 85-86 (2008), quoted in Lambries v. Saluda 

County Council, 409 S.C. 1, 7, 760 S.E.2d 785, 788 (2014). 

 As to the remaining two issues, the Special Referee’s Orders turn on the statutory 

interpretation of two different sections of the Freedom of Information Act both of which raised 

novel issues of law. “Determining the proper interpretation of a statute is a question of law, and 

[the appellate court] reviews questions of law de novo.” Town of Summerville v. City of North 

Charleston, 378 S.C. 107, 110, 662 S.E.2d 40, 41 (2008). “In a case raising a novel issue of law 
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regarding the interpretation of a statute, the appellate court is free to decide the question with no 

particular deference to the lower court.” Lambries, 409 S.C. at 7, 760 S.E.2d at 788, citing Sloan 

v. S.C. Board of Physical Therapy Examiners, 370 S.C. 452, 466, 636 S.E.2d 598, 605 (2006).  

 An order granting an injunction is reviewed for an abuse of discretion. Id. “An abuse of 

discretion occurs when the trial court’s decision is based on an error of law or upon factual findings 

that are without evidentiary support.” Kiriakides v. Sch. Dist. of Greenville County, 382 S.C. 8, 

20, 675 S.E.2d 439, 445 (2009) (citing Layman v. State, 376 S.C. 434, 444, 658 S.E.2d 320, 325 

(2008)). “An abuse of discretion occurs when the conclusions of the trial court are either controlled 

by an error of law or are based on unsupported factual conclusions.” Id., 675 S.E.2d at 445 (quoting 

Layman, 376 S.C. at 444, 658 S.E.2d at 325); Sloan v. Friends of The Hunley Inc., 393 S.C. 152, 

711 S.E.2d 895 (S.C. 2011). “[T]he trial court's factual findings will not be disturbed on appeal 

unless a review of the record discloses that there is no evidence which reasonably supports the 

judge's findings.” Campbell, 354 S.C. 274,280, 580 S.E.2d 163, 165-66 (citations omitted); see 

also Harkins v. Greenville County, 340 S.C. 606,533 S.E.2d 886 (2000). 

PERTINENT PRINCIPLES OF STATUTORY INTERPRETATION 

 

 The cardinal rule in statutory construction is that a court must ascertain and effectuate 

legislative intent whenever possible. Joint Legislative Committee v. Huff, 320 S.C. 241, 245, 464 

S.E.2d 324, 326 (1995). Legislative intent must prevail if it can reasonably be discovered in 

language used and construed in light of its intended purpose. Glover by Cauthen v. Suitt 

Construction Co., 318 S.C. 465, 458 S.E.2d 535 (1995). “The determination of legislative intent 

is a matter of law.” Media Gen. Commc'ns, Inc. v. S.C. Dep't of Revenue, 388 S.C. 138, 148, 694 

S.E.2d 525, 529 (2010) (citations omitted).  
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 In addition to the ordinary rules of statutory construction applicable when interpreting a 

state statute, the South Carolina Freedom of Information Act provides: 

The General Assembly finds that it is vital in a democratic society that public 

business be performed in an open and public manner so that citizens shall be 

advised of the performance of public officials and of the decisions that are reached 

in public activity and in the formulation of public policy. Toward this end, 

provisions of this chapter must be construed so as to make it possible for citizens, 

or their representatives, to learn and report fully the activities of their public 

officials at a minimum cost or delay to the persons seeking access to public 

documents or meetings. 

 

S.C. Code Ann. § 30-4-15. “South Carolina's FOIA was designed to guarantee the public 

reasonable access to certain activities of the government.” Burton v. York County Sheriff's Dept., 

358 S.C. 339, 347, 594 S.E.2d 888, 892-93 (Ct. App. 2004), citing Fowler v. Beasley, 322 S.C. 

463, 468, 472 S.E.2d 630, 633 (1996) (double emphasis added). The Act is remedial in nature and 

should be liberally construed to carry out the purpose mandated by the legislature. Id.  

 Nevertheless, courts must apply the terms of a statute according to its literal meaning, 

without resort to subtle or forced construction in an attempt to limit or expand the scope of the 

statute. Holley v. Mount Vernon Mills, Inc., 312 S.C. 320, 440 S.E.2d 373 (1994). Where the 

language of the statute is clear and explicit, the court cannot rewrite the statute and inject matters 

into it which are not in the legislature’s language. Timmons v. Tricentennial Commission, 254 S.C. 

378, 175 S.E.2d 805 (1970). When the terms and language of a statute are plain and unambiguous 

and convey a clear and definite meaning, there is no occasion for employing rules of statutory 

interpretation and the court has no right to look for or impose another meaning. Miller v. Doe, 312 

S.C. 444, 441 S.E.2d 319 (1994); City of Columbia v. American Civil Liberties Union of South 

Carolina, Inc., 323 S.C. 384, 475 S.E.2d 747 (1996). 
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 When a statute is ambiguous, the Court considers the terms of the statute and employs the 

rules of statutory interpretation. Wade v. Berkeley County, 348 S.C. 224, 229, 559 S.E.2d 586, 588 

(2002) (citing Lester v. South Carolina Workers’ Comp. Comm’n, 334 S.C. 557, 514 S.E.2d 751 

(1999)). Under South Carolina’s rules of statutory construction, a reviewing court “must presume 

the legislature did not intend a futile act, but rather intended its statutes to accomplish something.” 

Denene, Inc. v. City of Charleston, 352 S.C. 208, 212, 574 S.E.2d 196, 198 (2002) (citing TNS 

Mills, Inc. v. South Carolina Dep’t of Revenue, 331 S.C. 611, 503 S.E.2d 471 (1998)). "In 

construing a statute, this Court will [nonetheless] reject an interpretation when such an 

interpretation leads to an absurd result that could not have been intended by the legislature." 

Lancaster Cnty. Bar Ass'n v. S.C. Comrn'n on Indigent Defense, 380 S.C. 219, 222, 670 S.E.2d 

371, 373 (2008).  

 “Under the ‘last legislative expression’ rule, where conflicting provisions exist, the last in 

point of time or order of arrangement, prevails.” Ramsey v. County of McCormick, 306 S.C. 393, 

397, 412 S.E.2d 408, 410 (1991). “In accordance with the principle that the last expression of the 

legislative will is the law, where conflicting provisions are found in the same statute, or in different 

statutes, the last in point of time or order of arrangement prevails.” Feldman v. S.C. Tax Comm’n, 

203 S.C. 49, 51, 26 S.E.2d 22, 24 (1943). “[L]ater legislation supersedes earlier laws addressing 

the identical issue.” Whiteside v. Cherokee Sch. Dist. No. One, 311 S.C. 335, 340, 428 S.E.2d 886, 

889 (1993).   
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ARGUMENT 

 

I. THE SPECIAL REFEREE ERRED AS A MATTER OF LAW IN SUGGESTING THAT THE 

COUNTY’S INCLUSION OF THE ESTIMATED HOURLY CHARGE FOR THE COUNTY’S 

LEGAL DEPARTMENT TO REVIEW AND REDACT DOCUMENTS VIOLATED THE 

FREEDOM OF INFORMATION ACT. 
 

 The Special Referee correctly found that there was no violation of the Freedom of 

Information Act relative to the deposits estimated by the County because Ms. Baracco never paid 

the deposits. (R. pp. 13-14).  Since no deposits were paid, Ms. Baracco’s questions were merely 

academic. See Sloan v. Friends of the Hunley, Inc., 369 S.C. 20, 630 S.E.2d 474, 478 

(2006)(finding that even in FOIA cases appellate courts will not decide academic questions). 

“Generally, this Court only considers cases presenting a justiciable controversy.” Id. (citing Byrd 

v. Irmo High School, 321 S.C. 426, 430, 468 S.E.2d 861, 864 (1996)). “A justiciable controversy 

exists when there is a real and substantial controversy which is appropriate for judicial 

determination, as distinguished from a dispute that is contingent, hypothetical, or abstract.” Id.  

 Despite finding there was no violation of the Freedom of Information Act by the County, 

the Special Referee noted in the Order that a public body’s attempt to charge fees for “reviewing 

and redacting [ ] records” were both “problematic” and “inappropriate” as such fees would 

necessarily be for “the examination and review to determine if the documents are subject to 

disclosure.” (R. p. 13). Given the substantial resources devoted by public bodies to ensure that 

legally privileged material (e.g., social security numbers, victim and witness identifying 

information, work product, information regarding minors, etc.) is segregated from public material, 

the County moved the Special Referee to reconsider her position that the imposition of such fees 

would be problematic or inappropriate. (R. pp. 162-168). Upon reconsideration, the Special 

Referee reiterated that there was no violation by the County relative to the fees but also concluded 
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that “(search, retrieval, and redaction) are administerial not analytical in nature” and only the 

physical act of redaction would be compensable. (R. pp. 26-27). 

 The Special Referee’s decision to interpret FOIA as limiting the recoverable costs 

associated with redactions to the time necessary to physically obscure the exempt material is 

without support in the Record. Further, it is an interpretation that strains logic and reason. The 

process of analyzing potentially sensitive documents for exempt material is a necessary and 

substantial component of redaction and requires extensive training. To separate the two would 

effectively nullify the General Assembly’s decision to permit public bodies to recover the cost of 

redaction. Moreover, in reaching her conclusion, the Special Referee failed to consider an 

alternative interpretation that is consistent with the express language of the Freedom of 

Information Act.  

A. The Freedom of Information Act Only Prohibits Charging Fees to Determine 

Whether Documents Constitute Public Records Subject to Disclosure. 

 

 The South Carolina Freedom of Information Act grants public bodies the right to require a 

“deposit not to exceed twenty-five percent of the total reasonably anticipated cost for reproduction 

of the records…prior to the public body searching for or making copies of records.” See S.C. Code 

Ann. § 30-4-30(B). In determining the amount of a proposed deposit, a public body must first 

estimate the total permissible fee that could be levied under FOIA. FOIA permits public bodies to 

recover a reasonable fee for the cost of having an employee of the public body search, retrieve, 

and redact public records in response to a valid FOIA request. See S.C. Code Ann. § 30–4–30(B) 

(double emphasis added). The hourly fee for this service “shall not exceed the prorated hourly 

salary of the lowest paid employee who, in the reasonable discretion of the custodian of the records, 

has the necessary skill and training to perform the request.” Id.  
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 For years, South Carolina limited local governments to recovering fees only for the cost of 

the “search and retrieval” of public records in response to a FOIA request, with such costs “not to 

exceed the actual cost of searching for or making copies of records.” See S.C. Code Ann. § 30–4–

30(B)(2016). In 2017, the Freedom of Information Act was amended to add the costs associated 

with “redaction” and to permit recovery based on the lowest hourly rate of the public body 

employee that has the necessary skill and training to perform the search, retrieval, and redaction 

of records. Id.; (R. pp. 62-67). Thus, operating under the revised FOIA, the time spent redacting 

public records in response to a FOIA request is expressly compensable on an hourly rate. Id.; (R. 

pp. 162-166).  

 While the Act permits public bodies to recoup costs incurred in the redaction of records, it 

also provides that “[f]ees may not be charged for examination and review to determine if the 

documents are subject to disclosure.” S.C. Code Ann. § 30–4–30(B) (double emphasis added) 

(R. pp. 162-166). By its very nature, the process by which exempt material is separated from non-

exempt material must be subsequent to the determination of whether the underlying public records 

are even subject to the disclosure requirement of Section 30-4-30(A)(1) of the Act. Upon receipt 

of a FOIA request, the public body has between ten and twenty days - depending on the age of the 

record(s) being requested – to make a “determination…as to the public availability of the requested 

public record.” S.C. Code Ann. § 30–4–30(C).  

 In accordance with FOIA, many “public records” are not publically available and are not 

subject to disclosure. See S.C. Code Ann. § 30-4-20(c). In fact, the definition of “public record” 

in the Act identifies well over a dozen different subsects of public records (e.g., “income tax 

returns, medical records, hospital medical staff reports, scholastic records, adoption records,” etc.)  

that the General Assembly determined should never be disclosed as part of a FOIA production. Id.  
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 Only upon first reviewing the requested documents and determining that the FOIA request 

implicates public records subject to disclosure – a determination that must be relayed to the 

requestor – is the public body obligated to produce such records, “specific portions of [which] may 

be subject to redaction according to the exemptions provided for by Section 30-4-40 or other state 

or federal laws.” S.C. Code Ann. § 30-4-30(C). Thus, in redacting material in accordance with 

S.C. Code Ann. § 30-4-40, the public body is not making a determination as to whether the 

documents are subject to disclosure; rather, it is analyzing whether portions of documents already 

determined to be subject to disclosure may be otherwise exempt per Section 30-4-40 of the Act. 

 This interpretation recognizes that FOIA places two distinct and separate review 

obligations upon public bodies and avoids an irreconcilable conflict. See S.C. Code Ann. § 30-4-

30(C). When the terms and language of a statute are plain and unambiguous and convey a clear 

and definite meaning, there is no occasion for employing rules of statutory interpretation and the 

court has no right to look for or impose another meaning. Miller v. Doe, 312 S.C. 444, 441 S.E.2d 

319 (1994); City of Columbia v. American Civil Liberties Union of South Carolina, Inc., 323 S.C. 

384, 475 S.E.2d 747 (1996). Any other interpretation of these provisions would render the Act 

hopelessly contradictory as analyzing records for disclosure determinations is an essential part of 

the redaction process.  

 Under the County’s interpretation, the prohibition on charging for “examination and 

review” applies exclusively to the review of the public records during the initial 10-day 

acknowledgement period required by FOIA. In other words, the public body could not charge for 

the time it takes to determine whether it will comply with a FOIA request and/or whether there are 

any responsive documents during the initial ten-day period; however, it could charge for the time 

spent reviewing and redacting responsive public records. 
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 Moreover, eliminating fees for this initial review is consistent with public policy and the 

codified purpose of FOIA. See S.C. Code Ann. § 30-4-15. This interpretation clarifies that the 

public body has no right to charge a requestor in providing its initial response regarding the public 

availability of such documents and the public body’s reasonably anticipated costs of production. 

Fowler v. Beasley, 322 S.C. 463, 468, 472 S.E.2d 630, 633 (1996). By removing the possibility of 

such an expense, the General Assembly reaffirmed the right of the public to inquire about 

publically available documents without risk of financial penalty, while simultaneously 

acknowledging the admirable goal of limiting taxpayer burden. Public money pays for the creation 

of the public records, the maintenance of them, the storage of them, and, ultimately, their 

production pursuant to a FOIA request. Requiring extensive retrieval, review and production of 

tens of thousands of documents annually in response to FOIA requests conflicts with this goal 

when local governments cannot recover the actual direct cost of numerous and expensive FOIA 

requests.  

 The Special Referee’s conclusion that the term “redaction” is limited to the physical act of 

blotting out exempt information embraces a forced construction of FOIA, one that Ms. Baracco 

did not proffer throughout this matter. Ms. Baracco’s position is that only those redactions required 

to remove “personal identifying information” are compensable, a position devoid of any support 

in the Act and relying solely on Rule 41.2, SCRCP. (R. p. 170). By adopting an interpretation of 

“redaction” that was without the benefit of legal authority and was in opposition to the positions 

espoused by both Ms. Baracco and the County, the Special Referee plainly erred.  

B. The “Last Legislative Expression” Rule Requires Any Ambiguity Be 

Interpreted in Favor of Permitting the Recovery of the Direct Costs Associated 

with Redaction. 
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 Arguably, FOIA’s prohibition against charging fees for “examination and review to 

determine if the documents are subject to disclosure” cannot be reconciled with the public body’s 

right to charge fees for redacting exempt information given the inherent obligation to analyze 

records as part of the redaction process.  

 Under the principles of statutory interpretation, if an irreconcilable conflict exists within a 

statute regarding whether fees may be charged for determining what portions of documents may 

be redacted, then the “last legislative expression” rule of statutory construction would require a 

court to presume that the legislature intended to confer upon public bodies this power. Denene, 

Inc. v. City of Charleston, 352 S.C. 208, 212, 574 S.E.2d 196, 198 (2002). “Under the ‘last 

legislative expression’ rule, where conflicting provisions exist, the last in point of time or order of 

arrangement, prevails.” Ramsey v. County of McCormick, 306 S.C. 393, 397, 412 S.E.2d 408, 410 

(1991); Whiteside v. Cherokee Sch. Dist. No. One, 311 S.C. 335, 340, 428 S.E.2d 886, 889 (1993) 

(finding that “later legislation supersedes earlier laws addressing the identical issue”).   

 The General Assembly amended FOIA in 2017 to grant public bodies the right to recover 

the actual costs related to redacting public records prior to production. As such, the last legislative 

expression rule would hold that the time spent reviewing documents as part of the redaction 

process is compensable under FOIA.  

II. THE SPECIAL REFEREE ERRED IN ORDERING DISCLOSURE OF CERTAIN PUBLIC 

RECORDS AFTER FINDING ANY PRIVILEGE WAS WAIVED. 

 
 FOIA’s judicially enforceable right to access public records is subject to certain well-

recognized exceptions, including the right of the public body to exempt from disclosure 

“[c]orrespondence or work products of legal counsel for a public body and any other material that 

would violate attorney-client relationships.” See S.C. Code Ann. § 30–4–40(a)(7). The Special 
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Referee determined that a small portion of the public records redacted by the County did not 

qualify for this exemption as any claim of privilege was waived by the County’s copying of a third-

party real estate agent on the communications. (R. pp. 19-20). The Special Referee’s conclusions 

were incorrect.  

A. The Literal Interpretation of the Statute Exempts All Correspondence of 

Legal Counsel for a Public Body. 

 

The Special Referee erred in finding that privilege had been waived by the County in 

copying a third party real estate agent on communications between legal counsel and County 

employees. Despite the statutory exemption at issue failing to include the word “privilege,” the 

Special Referee analyzed all documents under such a standard. Applying this standard was 

improper under a plain reading of the statute. 

The Freedom of Information Act grants public bodies the right to exempt from disclosure 

“[c]orrespondence or work products of legal counsel for a public body and any other material that 

would violate attorney-client relationships.” See S.C. Code Ann. § 30–4–40(a)(7). Interpreting this 

exemption literally, the Act provides three separate exemptions: (1) correspondence of legal 

counsel for a public body, (2) work products of legal counsel for a public body, and (3) any material 

that would violate attorney-client relationships. See S.C. Code Ann. § 30–4–40(a)(7). “Unless 

there is something in the statute requiring a different interpretation, the words used in the statute 

must be given their ordinary meaning. When a statute’s terms are clear and unambiguous on their 

face, there is no room for statutory construction and a court must apply the statute according to its 

literal terms.” Cothran v State Farm Mut. Auto. Ins. Co., 421 S.C. 562, 808 S.E.2d 824 (Ct. App. 

2017). Applying the exemption in this manner would permit a public body to refuse to disclose 
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any correspondence from legal counsel for a public body to the public body and its representatives 

as part of a FOIA request.  

While a South Carolina appellate court has not directly addressed whether such an 

interpretation is proper, the Supreme Court has implied that not all attorney-client communications 

are immune from discovery pursuant to FOIA. Evening Post Publ'g Co. v. Berkeley County Sch. 

Dist., 392 S.C. 76, 82, 708 S.E.2d 745 (2011). In this case, the Supreme Court did not address the 

literal interpretation of the exemption; rather, it determined that under certain circumstances, a 

court review may be necessary to determine whether the public body’s interest in confidentiality 

should trump the public’s right to know. Id. The Court, in reaching this conclusion, did not 

elaborate on the proposed balancing of interests. Id. 

Nevertheless, in requiring that the County establish that the documents were “privileged,” 

the Special Referee imposed a standard upon the County that is not within the text of the statute. 

See In re Decker, 322 S.C. 215, 219, 471 S.E.2d 462, 463 (1995) (“A statute should be so construed 

that no word, clause, sentence, provision or part shall be rendered surplusage, or superfluous.” 

(citation omitted)). When each word in the exemption is given is actual effect, the plain language 

of FOIA exempts “correspondence of legal counsel for a public body.” See S.C. Code Ann. § 30-

4-40(a)(7); see also, Lightner v. Hampton Hall Club, Inc., 419 S.C. 357, 365, 798 S.E.2d 555, 558-

559 (2017) (holding that “and” as used in the South Carolina Revenue Procedures Act should not 

be read to combine multiple provisions into a single limited category of disputes). 

This interpretation finds support in public policy and in practicality. In granting a blanket 

exemption for correspondence from legal counsel for a public body, the General Assembly 

appropriately balanced the competing public concerns of accountability through transparency and 

ensuring functionality at the local government level. A plain reading of the statute encourages 

916



 

20 

 

public officials and public bodies to face unpopular truths and ask difficult questions to legal 

counsel without concern of potential political ramifications. Such legal guidance can include the 

downsides, risks, and costs of pursuing a certain course of action; the existence of any potential 

alternatives; and, the possible collateral benefits and/or risks in terms of expense, politics, and/or 

public harm. Determining whether a particular communication is privileged, however, is a fact-

intensive exercise and often requires the dedication of substantial legal and staff resources, as 

indicated in the case at hand. This broad exemption similarly furthers the state-recognized goal of 

limiting taxpayer burden by eliminating extensive review of tens of thousands of documents 

annually in response to FOIA requests. 

 The Special Referee’s inclusion of a “privilege” standard is not supported by the text of 

the exemption, nor was this standard ever truly argued by Ms. Baracco. Rather, Ms. Baracco 

contended that no communication with in-house governmental counsel could ever be considered 

privileged: “The assertion that the email communications of government officials are ‘privileged’ 

is nonsense….” (R. p. 47).  By requiring that the County establish privilege under the exemption, 

the Special Referee plainly erred. FOIA does not require proof of privilege, rather, it permits public 

bodies to exempt from disclosure correspondence of legal counsel for a public body.  

B. Including a Third Party Real Estate Agent Retained by the Public Body on 

Communications with Legal Counsel Does Not Waive Privilege. 

 

Assuming for the sake of argument that a public body must establish the existence of 

privilege or work product in order the exempt correspondence of legal counsel from disclosure, 

the Special Referee erred in finding that any such privilege had been waived by the County. In 

rendering her decision, the Special Referee recognized that the question of whether a third party 
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realtor was an “agent of the client” to qualify as a “privileged person” to avoid waiver was a novel 

question in South Carolina.  

“The attorney-client privilege has long been recognized in this State and protects against 

disclosure of confidential communications by a client to his attorney regarding a legal matter.” In 

re Mt. Hawley Insurance Company, 427 S.C. 159, 829 S.E.2d 707 (2019) (citing Tobaccoville 

USA, 387 S.C. at 293, 692 S.E.2d at 529; State v. Doster, 276 S.C. 647, 650, 284 S.E.2d 218, 219 

(1981)). As discussed at length in a recent South Carolina Supreme Court opinion:  

The privilege is based upon a “wise public policy” that determines the best interest 

of society is served by “inviting the utmost confidence on the part of the client in 

disclosing his secrets to his professional advisor, under the pledge of the law that 

such confidence shall not be abused by permitting disclosure of such 

communications.” [S.C. State Highway Dep’t v. Booker, 260 S.C. 245, 254, 195 

S.E.2d 615, 619-20 (1973)]; see also Mohawk Indus., Inc. v. Carpenter, 558 U.S. 

100, 108, 130 S.Ct. 599, 175 L.Ed.2d 458 (2009) (“By assuring confidentiality, the 

privilege encourages clients to make ‘full and frank’ disclosures to their attorneys, 

who are then better able to provide candid advice and effective representation.” 

(citation omitted)); Hartsock v. Goodyear Dunlop Tires N. Am. Ltd., 422 S.C. 643, 

647 n.1, 813 S.E.2d 696, 699 n.1 (2018) (describing the privilege as “rooted in the 

imperative need for confidence and trust” (quoting Jaffee v. Redmond, 518 U.S. 1, 

10, 116 S.Ct. 1923, 135 L.Ed.2d 337 (1996))). 

 

In re Mt. Hawley Insurance Company, 427 S.C. at 167, 829 S.E.2d at 712. The Court further 

provided that the privilege is not absolute. Id. The attorney-client privilege belongs solely to the 

client and can only be waived by the client. State v. Love, 275 S.C. 55, 271 S.E.2d 110 (1980). 

“Although a client may waive his attorney-client privilege, the waiver must be distinct and 

unequivocal.” State v. Hitopoulus, 279 S.C. 549, 551, 309 S.E.2d 747, 749 (1983). 

Three categories of people are considered privileged persons: (1) the client or prospective 

clients; (2) the lawyer; and (3) the agents of the client and the lawyer. RESTATEMENT (THIRD) OF 

THE LAW GOVERNING LAWYERS § 70 (2000) (double emphasis added). South Carolina has a robust 
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“agency exception” to the waiver of the attorney-client privilege. See State v. Thompson, 329 S.C. 

72, 75, 495 S.E.2d 437, 438-39 (1997).  

At issue in this case is whether a realtor working with a governmental entity may be 

considered an “agent of the client” so as to retain the privileged nature of such communications. 

(R. pp. 18-20). Although there is no bright line rule for determining when a third party constitutes 

an “agent of the client,” courts have looked at the context of the relationship and the necessity that 

such persons be included within protected communications. Faloney v. Wachovia Bank, N.A. 254 

F.R.D. 204, 212-13 (E.D. Pa. 2008) (finding email between corporate attorney and two bank 

officials was protected). Some courts have similarly applied the “functional equivalent” test to 

determine whether a third party was acting as the functional equivalent of an employee. See 

Alliance Constr. Solutions, Inc. v. Dep’t of Corr., 54 P.3d 861, 867, 870-71 (Colo. 2002) 

(independent contractor of government agency was the functional equivalent of an employee for 

purposes of privilege). 

In this particular case, Ms. Debra Regecz was retained by the County to represent the 

County’s interests in potential real property acquisitions and sales. Her role was unique at the 

County and, as such, she worked directly with various department heads and counsel to ensure that 

her actions on behalf of the County were consistent with South Carolina law. The acquisition and 

disposition of real property by a local government is heavily regulated and requires a 

comprehensive understanding of various legal issues and responsibilities for governmental actors. 

To withhold privilege in such a context would be contrary to the very “wise public policy” for 

which privilege exists: Open communication with legal counsel regarding the potential acquisition 

of real property and the construction of a Department of Special Needs home in a private 
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subdivision is not only proper but should be encouraged. In re Mt. Hawley Insurance Company, 

427 S.C. at 167, 829 S.E.2d at 712. 

In holding that Beaufort County waived privilege by communicating with Ms. Regecz, the 

Special Referee relied upon the County’s Request for Proposals (“RFP”) for brokerage services 

including an explicit disclaimer that any contractor retained for such services “shall not act as an 

agent or employee of the County.” (R. pp. 20). Whether a communication is privileged does not 

hinge on the terms of any contract between them; rather, it depends of the nature of the 

communication and the client’s expectation that it remain confidential. Love, 275 S.C. at 59, 271 

S.E.2d at 112; see also United States v. Kovel, 296 F.2d 918, 921 (2d Cir. 1961) (finding that an 

accountant’s presence while the client communicated with legal counsel did not destroy the 

privilege because the accountant’s presence was useful “for the effective consultation between the 

client and the lawyer”); AVX Corp. v. Horry Land Co., No. 4:07-CV-3299-TLW-TER, 2010 WL 

4884903, at 7-8 (D.S.C. Nov. 24, 2010) (acknowledging the Kovel doctrine). 

The South Carolina Code imposes upon real estate brokerage firms a duty of confidentiality 

similar to that imposed upon attorneys. 

Designated agents may not disclose, except to the designated agent's broker-

in-charge or appointed representative, information made confidential by written 

request or instruction of the client whom the designated agent is representing, 

except information allowed to be disclosed by this section or required to be 

disclosed by this section. Unless required to be disclosed by law, the broker-in-

charge of a designated agent may not reveal confidential information received from 

either the designated agent or the client with whom the designated agent is working. 

For the purposes of this section, confidential information is information the 

disclosure of which has not been consented to by the client and that could harm the 

negotiating position of the client. 

 

See S.C. Code Ann. § 40-57-350(J)(9). As noted by the South Carolina Supreme Court, multiple 

aspects of a real estate transaction are considered the practice of law in this state and regulated as 
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such. See Matrix Financial Services Corporation v. Frazer, 394 S.C. 134, 714 S.E.2d 532 (2011). 

As the representative of one of the parties to the transaction, a realtor must have the freedom to 

communicate directly with legal counsel to ensure that any such actions taken on behalf of the 

respective party complies with the law.  

The Record illustrates that any waiver of privilege was neither distinct nor unequivocal. 

Both the realtor and the client have similar interests in obtaining legal advice necessary to ensure 

the closing takes place as intended. The Order’s reliance on the nonexistence of a contractual 

principal-agent relationship disregards the common interests of the Defendant and its realtor. In 

allowing the absence of clear contractual language establishing a principal-agent relationship to 

eradicate the attorney-client privilege, the Special Referee abused her discretion and erred. 

The Court should reverse the Special Referee’s finding of a waiver of privilege. 

CONCLUSION 

 

 The County recognizes the crucial role that both accountability and transparency play in 

local government. Transparent governance fosters trust through collective oversight. While it is 

indisputable that the South Carolina Freedom of Information Act serves as one of the strongest 

guarantors of public transparency, it does not guarantee the public unfettered access to any and all 

public records. The General Assembly crafted limitations to FOIA to ensure that the delicate 

balance between efficient governance and disclosure could be maintained. One of those limitations 

is the broad exemption granted to public bodies to redact communications from legal counsel.  

 The General Assembly also recognized the excessive costs and constraints that open 

disclosure requirements can impose on municipalities and counties. Public money pays for the 

creation of the public records, the maintenance of them, the storage of them, and, ultimately, their 
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production pursuant to a FOIA request. Each step in the process is a cost to the taxpayer. Requiring 

extensive retrieval, review and production of tens of thousands of documents annually in response 

to FOIA requests conflicts with this goal if local governments cannot recover the actual direct and 

indirect cost of numerous and expensive FOIA requests. By amending the South Carolina Freedom 

of Information Act to grant public bodies the right to recover the actual costs of redaction, the 

General Assembly reasonably reduced the fiscal demands on taxpayers. Moreover, the byproduct 

of not allowing the full costs of redaction to be recovered by the public body is the financial 

incentive to delegate the review of potentially sensitive material to those not in a position of trust 

and/or expertise. 

 For all of the foregoing reasons, this honorable Court should reverse the Special Referee’s 

decisions as to the matters stated herein. 

 Respectfully submitted,  
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STATEMENT OF ISSUES 

 

I. THE SPECIAL REFEREE WAS CORRECT AS A MATTER OF LAW IN DETERMINING THAT THE 

COUNTY ACTED PROPERLY IN REDACTING VARIOUS EMAILS PRODUCED TO THE 

APPELLANT-RESPONDENT. 

 

A. Public Officials’ Use of Private Email Does Not Eliminate the Attorney-

Client Privilege. 

 

B. There Was No Justiciable Controversy as to the Estimated Deposits. 

 

C. The Use of Private Email by a Public Official Is Not a Violation of the 

Freedom of Information Act. 

 

D. The Consummation of a Real Estate Transaction Does Not Eliminate 

Privilege. 

 

II. THE SPECIAL REFEREE ACTED WITHIN HER DISCRETION IN DECLINING TO AWARD 

ATTORNEYS’ FEES. 

STATEMENT OF THE CASE 

 

 Appellant-Respondent Mare Baracco (“Baracco”) filed this lawsuit on April 10, 2019, 

against Respondent-Appellant Beaufort County (“County”). On June 29, 2019, before service of a 

responsive pleading by the County, Baracco served and filed an Amended Complaint seeking an 

injunction against the County and attorneys’ fees for the County’s alleged violation of the Freedom 

of Information Act (“FOIA”). (R. pp. 31-37). In particular, Baracco challenged the reasonableness 

of the County’s estimated fee for the production of requested documents in response to a series of 

FOIA requests pertaining to years’ worth of emails from/by/to various County Councilmembers 

and their personal email accounts, and the propriety of the redactions completed by the County in 
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producing certain documents to Baracco pursuant to another FOIA request involving a real estate 

transaction. Id. 

 Although the relevant portion of the Freedom of Information Act does not require 

responsive pleadings, on August 14, 2019, the County answered the Amended Complaint and 

raised four defenses, including a general denial and Rule 12, SCRCP. (R. pp. 38-41). On February 

3, 2020, Baracco served her memorandum of law in support of the Amended Complaint. (R. pp. 

42-54).  

 On May 28, 2020, the Chief Administrative Judge sua sponte assigned the case to the 

Honorable Perry Buckner to conduct a hearing in accordance with S.C. Code Ann. § 30-4-100(A). 

(R. p. 1). On June 1, 2020, the County served its memorandum of law in opposition to the Amended 

Complaint and the memorandum of law served by Baracco.  (R. pp. 57-75).  

 On June 2, 2020, the matter came before Judge Buckner via WebEx hearing. By written 

order dated June 3, 2020, Judge Buckner (i) ordered Baracco to identify which documents she was 

requesting under FOIA, which documents remained in dispute, and to provide a list of the same 

within fifteen days to the County; (ii) ordered the County, within thirty days of receipt of the 

document identification from Baracco, to provide the basis for any objections to the requested 

documents as well as the exact fee that County intended to charge for the production of the same; 

and, (iii) appointed Erin Dean as special referee to “determine the reasonableness of the fee, and 

whether or not any of the exceptions under the applicable FOIA statute apply.” (R. p. 5). 

 On June 19, 2020, Baracco provided the County and the Special Referee with her list of 

requested documents. (R. p. 81). On June 29, 2020, the County responded. (R. pp. 84-86). On July 

6, 2020, and July 7, 2020, the County produced (i) redacted versions of the requested documents 

along with a privilege log asserting the basis of the FOIA exemption to Baracco and the Special 
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Referee, and (ii) “clean” versions of the documents to the Special Referee for in camera review. 

(R. pp. 87-96). Given the sheer volume of documents, the parties agreed to accept receipt of the 

same via electronic transfer over Citrix ShareFile, an encrypted document sharing software 

program.  

 On July 28, 2020, after reviewing the pleadings, the memoranda of law and a letter from 

counsel for Baracco, the Special Referee posed a series of nine questions to the Parties. (R. p. 97). 

On that same date, Baracco responded to the same. (R. pp. 102-103). On August 12, 2020, the 

County responded with its answers to the July 28, 2020, letters from the Special Referee and 

Baracco. (R. pp. 113-115). On September 3, 2020, the County revised its redacted production to 

remove redactions that covered the names of the senders/recipients of emails in accordance with 

the Special Referee’s instructions. (R. pp. 125-26). 

 The Parties appeared before the Special Referee on September 25, 2020, for a final hearing 

conducted via Lifesize streaming program supplied by the court reporter. After taking testimony 

and considering the briefing and arguments of counsel, the Special Referee issued an Order on 

November 13, 2020. (R. pp. 7-22).  

 On November 19, 2020, the Appellant-Respondent filed and served her Motion for 

Reconsideration. (R. pp. 152-161). On November 23, 2020, the Respondent-Appellant filed and 

served its Motion for Reconsideration. (R. pp.162-168). By Order dated March 2, 2021, the Special 

Referee denied both Motions for Reconsideration. (R. pp. 23-30). 

 On March 22, 2021, the Appellant-Respondent filed her Notice of Appeal. (R. p. 199). On 

March 23, 2021, the Respondent-Appellant filed its Notice of Appeal. (R. p. 201). On May 18, 

2021, the Special Referee billed $7,280.00 for her services in this case. In accordance with the 

Order from Judge Buckner, each party paid one-half of those costs.  
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STATEMENT OF FACTS 

 

 On February 10, 2019, Mare Baracco, a resident of Port Royal, South Carolina, submitted 

a Freedom of Information Act (“FOIA”) request to Beaufort County for communications related 

to the sale and purchase of two parcels of real estate commonly referred to as 1 Bostwick Circle and 

429 Broad River Road (“FOIA Request No. 1”). (R. pp. 313-15). On February 20, 2019, Beaufort 

County responded requesting an initial deposit of $124.66 as a condition of fulfilling the request. 

After tendering the initial deposit, Ms. Baracco was provided with the responsive documents on 

March 21, 2019. At that time, the County refunded Ms. Baracco $53.66 due to the County’s 

overestimating the initial costs of production. Portions of the production were redacted by the County 

prior to the delivery to Ms. Baracco.  

 On March 10, 2019, Ms. Baracco submitted an additional FOIA request to Beaufort County. 

In this request, Ms. Baracco requested all emails to/from/between two County Councilmembers with 

various County department heads, the County Administrator, the County Attorney, the County 

Sheriff, members of County Council, and/or other public and private individuals over an 

approximately six (6) years period (“FOIA Request No. 2”). (R. pp. 317-318). There was no limit as 

to subject matter. The request implicated thousands of documents.   

 On March 18, 2019, the County responded to FOIA Request No. 2 by requesting a deposit of 

$3,019.75, which represented approximately 25% of the reasonably anticipated costs to be incurred 

by the County in responding to FOIA Request No. 2. (R. p. 319-20).  The County estimated that 

searching and retrieving the hundreds of records requested by FOIA Request No. 2 would take 

approximately 167 hours, based on an estimated time of one minute per document. (Id.).  

 On that same day, the Plaintiff requested a thorough explanation from the former County 

Administrator, who promptly responded that (i) SLED, as the primary law enforcement agency for 
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the state, has recommended stronger internal controls on access to the County network, presumably 

to limit outside interference/hacking; (ii) the IT charge should range from $49.07/an hour to 

$30.74/an hour based upon which member of the County IT Department conducts the search; (iii) 

the County Attorney is required to review any disclosed emails from elected or appointed officials 

to ensure that the attorney-client privilege is not waived; and, (iv) that the County Attorney’s rate 

for review is $72.00/an hour. (R. p. 347).  

 Upon receipt of this explanation on March 18, 2019, Ms. Baracco revised FOIA Request 

No. 2, by reducing its scope to all e-mails over a 6-year period between the County Council 

Chairman, the former County Administrator, the former County Attorney/former Deputy County 

Administrator, and the County Attorney (“FOIA Request No. 3”). (R. pp. 321-22). On March 25, 

2019, the County responded that an initial deposit of $152.82 – once again, 25% of the estimated 

cost of fulfillment - would be required prior to record compilation. (R. pp 323-325). 

 Thereafter, on March 31, 2019, Ms. Baracco submitted her fourth FOIA request to the 

County specifically requesting emails from County Council member Alice Howard’s personal e-

mail address from January 1, 2015, to the “present” to/from/between Ms. Howard and multiple 

individuals (“FOIA Request No. 4”). (R. p. 326). On April 2, 2019, the County responded that an 

initial deposit of $404.29 would be required prior to the County beginning the process of fulfilling 

this request. (R. p. 327). This deposit represented 25% of the reasonably anticipated costs of 

producing the records, which the County determined was $1,617.14. (R. p. 327). 

 The Appellant-Respondent commenced this lawsuit on April 10, 2019, amending her 

complaint once. Throughout the course of this litigation and into this appeal, the Appellant-

Respondent has alleged that the County violated FOIA. In particular, the Appellant-Respondent 
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has asserted the following claims, some of which are raised for the first time on appeal and others 

which have been abandoned:  

1. Communications to and from an in-house governmental attorney are never afforded 

protections from FOIA disclosure as such communications can never be considered 

privileged. 

2. Communications in which an attorney purportedly delivers inaccurate legal advice 

regarding whether the county’s governing body must approve of the acquisition of 

real property is not subject to privilege per the crime-fraud exception (abandoned).  

3. The consummation of a real estate transaction eliminates any ability to exempt 

privileged documents from FOIA disclosure (not raised below).  

4. Upon being appointed as Interim County Administrator, the County Attorney was 

operating in a dual capacity and therefore no communications from the County 

Attorney during that time could be considered privileged, regardless of the content 

or context of the communications (abandoned).  

5. The copying of the County’s contractually retained third-party real estate agent on 

email communications between the County Attorney and County staff waives any 

claim of attorney-client privilege. 

6. The County’s inclusion of an estimated eight (8) hours billed at the rate of 

$72.00/an hour for the County’s legal department to redact records in response to 

FOIA Request No. 3 violates the Freedom of Information Act.  

7. The County’s inclusion of an estimated twenty-two (22) hours billed at the rate of 

$72.00/an hour for the County’s legal department to redact records in response to 

FOIA Request No. 4 violates the Freedom of Information Act.  
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 Prior to the final hearing on the matter, the Special Referee received all of the documents 

pertaining to FOIA Request No. 1, both redacted and un-redacted, as well as all of the documents 

implicated by the Appellant-Respondent’s revised FOIA Request No. 4, both redacted and un-

redacted.  

 In regard to FOIA Request No. 1, the Special Referee determined that all of the redactions 

completed by the County fell within a recognized FOIA exemption except for those redactions on 

communication in which Debra Regecz, a third-party real estate agent retained by the County to 

assist with the location and acquisition of real property, was copied.  (R. pp. 16-20). The Special 

Referee recognized that the question of whether a third party realtor was an “agent of the client” 

to qualify as a “privileged person” to avoid waiver was a novel question in South Carolina. The 

Special Referee further acknowledged that had the County not redacted this information, any 

privilege would have been waived upon disclosure; nevertheless, the Special Referee found that 

the County’s RFP for brokerage services included an explicit disclaimer that any contractor 

retained for such services “shall not act as an agent or employee of the County.” (R. pp. 19-20). 

For this reason, the Special Referee declined to extend “privileged persons” status to Ms. Regecz. 

 In regard to revised FOIA Request No. 3, “[a] thorough review by this Court of the 167 

pages of documents produced … revealed that the majority of redactions did pertain to legal advice 

received from Keaveny.” (R. p. 16). Three exceptions were found and the Special Referee ordered 

that those three documents be provided to the Appellant-Respondent. On December 15, 2020, 

those three documents were provided to Appellant-Respondent through her counsel. 
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 As the Statement of the Case outlines, the Special Referee reviewed extensive pleadings 

on all of these issues, received the testimony of the Appellant-Respondent, and on November 13, 

2020, issued her final Order. (R. pp. 7-22); see discussion supra in the Statement of the Case.  

STANDARD OF REVIEW 

 

 Declaratory judgments in and of themselves are neither legal nor equitable. See Felts v. 

Richland Cty., 303 S.C. 354, 400 S.E.2d 781 (1991); Campbell v. Marion Cty. Hosp. Dist., 354 

S.C. 274, 580 S.E.2d 163 (Ct. App. 2003); Wiedemann v. Town of Hilton Head Island, 344 S.C. 

233, 542 S.E.2d 752 (Ct. App. 2001). The standard of review for a declaratory judgment action is 

therefore determined by the nature of the underlying issue. Campbell, 354 S.C. at 279, 580 S.E.2d 

at 165; Travelers Indem. Co. v. Auto World, 334 S.C. 137, 511 S.E.2d 692 (Ct. App. 1999) (suit 

for declaratory judgment is neither legal nor equitable, but is determined by nature of underlying 

issue). 

 “The determination of whether or not a communication is privileged and confidential is a 

matter for the trial judge to decide after a preliminary inquiry into all the facts and circumstances.” 

Tobaccoville USA, Inc. v. McMaster, 387 S.C. 287, 692 S.E.2d 526 (2010). “The trial judge’s 

decision will not be overturned absent an abuse of discretion.” Id. “An abuse of discretion occurs 

when the trial court’s decision is based on an error of law or upon factual findings that are without 

evidentiary support.” Fields v. J. Haynes Waters Builders, Inc., 376 S.C. 545, 555, 658 S.E.2d 80, 

85-86 (2008), quoted in Lambries v. Saluda County Council, 409 S.C. 1, 7, 760 S.E.2d 785, 788 

(2014). 

 “The decision to award or deny attorneys' fees under a state statute will not be disturbed 

on appeal absent an abuse of discretion.” Kiriakides v. Sch. Dist. of Greenville County, 382 S.C. 
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8, 20, 675 S.E.2d 439, 445 (2009) (citing Layman v. State, 376 S.C. 434, 444, 658 S.E.2d 320, 325 

(2008)). “An abuse of discretion occurs when the conclusions of the trial court are either controlled 

by an error of law or are based on unsupported factual conclusions.” Id., 675 S.E.2d at 445 (quoting 

Layman, 376 S.C. at 444, 658 S.E.2d at 325); Sloan v. Friends of The Hunley Inc., 393 S.C. 152, 

711 S.E.2d 895 (S.C. 2011). “[T]he trial court's factual findings will not be disturbed on appeal 

unless a review of the record discloses that there is no evidence which reasonably supports the 

judge's findings.” Campbell, 354 S.C. 274,280, 580 S.E.2d 163, 165-66 (citations omitted); see 

also Harkins v. Greenville County, 340 S.C. 606,533 S.E.2d 886 (2000). 

ARGUMENT IN REPLY 

 

I. THE SPECIAL REFEREE WAS CORRECT AS A MATTER OF LAW IN DETERMINING THAT 

THE COUNTY ACTED PROPERLY IN REDACTING VARIOUS EMAILS PRODUCED TO THE 

APPELLANT-RESPONDENT. 

 

 The heart of the Appellant-Respondent’s first issue on appeal is whether the Special 

Referee erred in finding that the majority of documents produced by the County in response to 

FOIA Request No. 1 and FOIA Request No. 3 were properly redacted as exempt material under 

the Freedom of Information Act. The Appellant-Respondent offers multiple different positions as 

to why the County’s redactions were improper. As discussed herein, the Special Referee’s 

conclusions to the contrary were based on a complete and exhaustive review of each redaction, 

grounded in established law, and the result of a proper analysis of the facts. 

A. Public Officials’ Use of Private Email Does Not Eliminate the Attorney-Client 

Privilege. 

 

 The Special Referee correctly refused to accept Appellant-Respondent’s assertion that a 

public body may never exempt from disclosure a communication between legal counsel for a 
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public body and a member of that public body if such communication originated from or was 

received through the public official’s private email address. The Special Referee reasoned that 

“[w]hile use of private email to conduct governmental business is not best practices, I can find no 

statutory authority or South Carolina case that indicates 1) such manner of communication is 

prohibited, or 2) that such manner of communication operates to waive attorney-client privilege.” 

(R. p. 24).   

 The Freedom of Information Act’s basic premise is to give “any person [the] right to 

inspect or copy any public record of a public body.” See S.C. Code Ann. § 30–4–30(a). In defining 

“public record” for FOIA purposes, the General Assembly deliberately chose a broad definition – 

one that focuses on the content of the record and the manner in which the record was created, not 

on its location or current custodian. See S.C. Code Ann. § 30-4-20(c) (defining public records as 

“books, papers, maps, photographs, cards, tapes, recordings, or other documentary materials 

regardless of physical form or characteristics prepared, owned, used, in the possession of, or 

retained by a public body”).  

 At no point relevant to this action has Beaufort County challenged the proposition that a 

public official’s private emails are subject to the Freedom of Information Act when such emails 

are used to conduct public business. FOIA’s definition of “public record” is designed to encompass 

all records that relate to public business, not just those records that are created and/or stored on 

publically-owned communication systems. Moreover, as discussed infra, the County agrees with 

the Appellant-Respondent that there is no distinction between private emails and public emails 

when such emails are being used to conduct public business. (App. Initial Brief, p. 25-27). Rather, 

the issue presented to the Special Referee was whether the County erred in exempting portions of 

these public records. 
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 FOIA’s judicially enforceable right to access public records is subject to certain well-

recognized exceptions, including the right of the public body to exempt from disclosure 

“[c]orrespondence or work products of legal counsel for a public body and any other material that 

would violate attorney-client relationships.” See S.C. Code Ann. § 30–4–40(a)(7). Initially, Ms. 

Baracco contended that no communication with in-house governmental counsel can be considered 

privileged: “The assertion that the email communications of government officials are ‘privileged’ 

is nonsense….” (R. p. 47). Although not directly raised as an “issue” in this Appeal, this contention 

appears to have been resurrected: “[T]here is no such thing as ‘privileged information’ when 

government officials communicate with third parties or one another.” (R. p. 45).  

 The South Carolina Supreme Court has already dismissed the notion that the status of the 

attorney can eliminate the protections provided by the attorney-client privilege. Evening Post 

Publ'g Co. v. Berkeley County Sch. Dist., 392 S.C. 76, 82, 708 S.E.2d 745 (2011)(recognizing the 

existence of the attorney-client privilege for governmental clients but questioning whether 

inclusion of outside counsel on employee questionnaires was done solely to avoid disclosure); see 

also, In re Grand Jury Investigation (John Doe), 399 F.3d 527 (2nd Cir. 2005) (finding, “if 

anything, the traditional rationale for the [attorney-client] privilege applies with special force in 

the government context”); In re Sealed Case, 737 F.2d 94, 99 (D.C. Cir. 2004). (“The lawyer 

whose testimony the government seeks in this case served as in-house attorney. That status alone 

does not dilute the privilege.”); Ross v. City of Memphis, 423 F.3d 596, 601-603 (6th Cir. 

2005)(noting that the privilege in the civil context for government employees should be even more 

robust so that the government can investigate wrongdoing more thoroughly and pursue remedial 

options). Thus, the Special Referee correctly rejected the contention that the attorney-client 
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privilege is somehow not applicable to any communications between a governmental official or 

employee and its in-house counsel. 

 Given that the attorney-client privilege is recognized in the governmental client context, 

the issue presented on appeal is whether the use of personal email by a public official constitutes 

an automatic waiver of the attorney-client privilege. Neither the text of the applicable statute nor 

South Carolina law supports such a position. Much like FOIA’s definition of “public record” 

hinges on the context of the communication to determine whether it is subject to disclosure, the 

applicability of the exemptions set forth in S.C. Code Ann. § 30-4-40 are based on the content of 

the communication, not the medium used. If the public record contains “[c]orrespondence or work 

products of legal counsel for a public body and any other material that would violate attorney-

client relationships” then such material may be exempted from disclosure. See S.C. Code Ann. § 

30–4–40(a)(7). 

 At its core, the attorney-client privilege protects communications between attorneys and 

clients in which legal advice was sought or rendered, and which was intended to be and was in fact 

kept confidential, unless otherwise waived. “In order to establish the privilege, it must be shown 

that the relationship between the parties was that of attorney and client and that the 

communications were of a confidential nature.” Marshall v. Marshall, 282 S.C. 534, 320 S.E.2d 

44, 46-47 (S.C. Ct. App. 1984). Like lawyers working within the private sector, governmental 

attorneys’ communications should be protected by the attorney-client privilege so long as they 

relate to some legal strategy, or to the meaning, requirements, allowances, or prohibitions of the 

law.  

 As to FOIA Request No. 1, the County’s attorneys were brought into these communications 

due to their legal knowledge and the existence of potential legal issues regarding the acquisition 
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of real estate and the potential development of a Department of Special Needs home in a residential 

subdivision. (R. pp. 71-72). The communications were predominantly centered on the process by 

which a local government could acquire this real estate and the various title issues revealed by the 

title work, in particular various restrictive covenants. See Matrix Financial Services Corporation 

v. Frazer, 394 S.C. 134, 714 S.E.2d 532 (2011)(recognizing certain aspects of real estate 

acquisition constitute the practice of law). The Special Referee agreed. “After careful review of 

the un-redacted documents produced to the Court…with the exception of the documents that 

include Debra Regecz [the County’s real estate agent] … I find the remaining redactions 

appropriate and subject to exemption pursuant to S.C. Code Ann. § 30-4-40(a)(7).” (R. p. 17). The 

Special Referee’s finding that copying a third party real estate agent on communications between 

an attorney and a client constitutes a waiver of privilege is an issue raised and addressed in the 

County’s cross-appeal.  

 As to FOIA Request No. 3, following a “thorough” in camera review of the “167 pages” 

of redacted and un-redacted documents produced by Beaufort County, the Special Referee 

similarly found “that the majority of the redactions did pertain to legal advice received from 

Keaveny [the County Attorney].” (R. p. 16). The Special Referee ultimately found that there were 

three (3) documents improperly redacted as to FOIA Request No. 3, at least one of which she 

inferred was an “oversight.” (R. pp. 16-17). 

 While the County recognizes that whether a particular communication is privileged can 

become cloudier given the recognized public benefit of transparency in government actions and 

the complex and varied roles expected of a county attorney on a daily basis, the redactions made 

by the County in this case were proper, legal, and necessary to avoid an inadvertent waiver of 

privileged material through disclosure to a third party. Upon a thorough review of all of the public 
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records produced by the County in this action, the Special Referee agreed, correctly finding that 

the vast majority of them – with two notable exceptions – were privileged and properly redacted 

in accordance with FOIA.  (R. pp. 14-18). For these reasons, the Special Referee’s order as to these 

issues should be affirmed.  

 

B. There Was No Justiciable Controversy as to the Estimated Deposits. 

 

 In further support of her primary claim that the “Special Referee err[ed] in finding 

government officials conducting government business on private e-mail accounts, can claim 

‘privilege’ from disclosure under the Freedom of Information Act,” the Appellant-Respondent 

alleges that the Special Referee erred in finding there was no violation of the Act related to the 

calculation of the estimated deposits for costs of production. Although the Amended Complaint 

alleged violations related to the amount of fees charged by the County, no fees were ever charged 

by the County; rather, the County requested from Baracco a twenty-five (25%) percent deposit 

based on the reasonably anticipated costs to be incurred by the County in responding to the 

substantial requests. (R. p. 324). This particular distinction is addressed more thoroughly in the 

Respondent’s cross-appeal.  

 The Special Referee correctly found that there was no violation of the Freedom of 

Information Act relative to the deposits because the Appellant-Respondent never paid the deposits. 

(R. pp. 13-14).  Since no deposits were paid, the Appellant-Respondent’s questions were merely 

academic. See Sloan v. Friends of the Hunley, Inc., 369 S.C. 20, 630 S.E.2d 474, 478 

(2006)(finding that even in FOIA cases appellate courts will not decide academic questions). 

“Generally, this Court only considers cases presenting a justiciable controversy.” Id. (citing Byrd 

v. Irmo High School, 321 S.C. 426, 430, 468 S.E.2d 861, 864 (1996)). “A justiciable controversy 
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exists when there is a real and substantial controversy which is appropriate for judicial 

determination, as distinguished from a dispute that is contingent, hypothetical, or abstract.” Id.  

 The Appellant-Respondent has not alleged any exception as to why this particular matter 

meets any of the recognized exceptions to the aforementioned rule; thus, the Special Referee 

correctly found that there was a cognizable violation of the Freedom of Information Act. Further, 

even to the extent a justiciable controversy may have existed, the Appellant-Respondent mooted 

any claims related thereto by voluntarily amending FOIA Request No. 3 and FOIA Request No. 

4, to which amended FOIA requests the County provided revised estimated deposits. (R. pp. 81, 

87-88). At no point during this action has the Appellant-Respondent challenged the revised 

estimated deposits. 

 

C. The Use of Private Email by a Public Official Is Not a Violation of the Freedom 

of Information Act. 

 

 The Appellant-Respondent alleges the County violated S.C. Code Ann. § 30-4-70(c) for 

the first time on appeal. Although couched by the Appellant-Respondent as the County advancing 

“a straw man argument that the plaintiff was attempting to bring an action under § 30-4-70(c)” and 

an attempt to “sow confusion where there is none,” the Appellant-Respondent nevertheless asserts 

that the “Special Referee erred in failing to recognize that conducting government business on 

private e-mail communications is a violation of the prohibition of § 30-4-70, S.C. Code, Ann., and 

are not communications shielded from public inspection.” (App. Initial Brief, p. 23-25). 

 As an initial matter, this issue is not properly before the Court. In order for an issue to be 

preserved for appellate review, it must have been raised to and ruled upon by the trial judge. Issues 

not raised and ruled upon in the trial court will not be considered on appeal. Linda Mc Co., Inc. v. 
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Shore, 390 S.C. 543, 556-57, 703 S.E.2d 499, 506 (2010). “Imposing this preservation requirement 

on the appellant is meant to enable the lower court to rule properly after is has considered all 

relevant facts, law, and arguments.” Home Med. Sys., Inc. v. South Carolina Dep’t of Rev., 382 

S.C. 556, 562, 677 S.E.2d 582, 586 (2009). “It prevents a party from keeping an ace card up his 

sleeve intentionally or by chance in the hope that an appellate court will accept that ace card and, 

via a reversal, give him another opportunity to provide his case.” I’On, LLC v. Town of Mt. 

Pleasant, 338 S.C. 406, 526 S.E.2d 716 (2000). As a result, Ms. Baracco should not be permitted 

to appeal the Special Referee’s finding that FOIA was not violated on this basis, nor present a 

novel argument for an alleged FOIA violation on appeal. 

 Moreover, as noted herein, nothing within the Freedom of Information Act explicitly 

prohibits the use of private email by a public official. The relevant portion of the Act states that 

“[n]o chance meeting, social meeting, or electronic communication may be used in circumvention 

of the spirits of this chapter to act upon a matter over which the public body has supervision, 

control, jurisdiction, or advisory power.” S.C. Code Ann. § 30-4-70(c). This section addresses 

meetings of public bodies. Meeting is defined by the Code as “the convening of a quorum of the 

constituent membership of a public body, whether corporal or by means of electronic equipment, 

to discuss or act upon a matter over which the public body has supervision, control, jurisdiction or 

advisory power.” S.C. Code Ann. § 30-4-20(d) (double emphasis added).  

 In order for a meeting to occur, there must be a quorum. Id. For there to be a quorum, “a 

simple majority of the constituent membership of a public body” must be present. S.C. Code Ann. 

§ 30-4-20(e). The email offered by the Appellant-Respondent is between four (4) of nine (9) 

County councilmembers and the Interim County Administrator/County Attorney. (App. Initial 

Brief, pp. 23 & 25). Without a majority of the councilmembers present, there could be no quorum. 
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S.C. Code Ann. § 30-4-20(e). Without a quorum, there can be no meeting. S.C. Code Ann. § 30-

4-20(d). Without a meeting, there can be no violation of S.C. Code Ann. § 30-4-70(c). For these 

reasons, the expansive argument presented by the Appellant-Respondent – that the use of any 

private equipment to conduct public business by a public official automatically constitutes a 

violation of the Freedom of Information Act – is simply not supported by the text of the Act. 

 

D. The Consummation of a Real Estate Transaction Does Not Eliminate 

Privilege. 

 

 The Appellant-Respondent, for the first time on appeal, contends that S.C. Code Ann. § 

30-4-40(a)(5) operates to eliminate attorney-client privilege. For an issue to be preserved for 

appellate review, it must have been raised to and ruled upon by the trial judge. Issues not raised 

and ruled upon in the trial court will not be considered on appeal. Linda Mc Co., Inc. v. Shore, 390 

S.C. 543, 556-57, 703 S.E.2d 499, 506 (2010). As a result, Ms. Baracco should not be permitted 

to appeal the Special Referee’s finding that FOIA was not violated on this basis, nor present a 

novel argument for an alleged FOIA violation on appeal. 

 Additionally, the exemption for privileged and confidential documents granted to public 

bodies by S.C. Code Ann. § 30-4-40(a)(7) are not limited, much less extinguished, by S.C. Code 

Ann. § 30-4-40(a)(5). S.C. Code Ann. § 30-4-40(a)(5) generally permits public bodies to exempt 

from disclosure certain documents incidental to contractual arrangements and/or the sale or 

purchase of property. See S.C. Code Ann. § 30-4-40(a)(5). The basis for this exemption is clear 

and apparent: Not permitting certain information to remain confidential is likely to harm the public 

body’s bargaining position in contractual negotiations. See S.C. Code Ann. §§ 40-57-350(C)(1)(f) 

& (E)(1)(f) (recognizing a real estate agent’s obligation to preserve confidential information 
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provided by parties that could harm the party’s respective bargaining power). Once the transaction 

is consummated, however, the purpose behind this particular exemption is eliminated. For this 

reason, FOIA’s exemption for prospective or pending contractual arrangements related to real 

property terminate once “the deed is executed,” provided “the execution of the deed occurs within 

twelve months from the date of sale or purchase.” S.C. Code Ann. § 30-4-40(a)(5)(b). 

 Contrary to the Appellant-Respondent’s assertion, attorney-client privileged documents 

pertaining to a real estate transaction nonetheless retain their privilege and remain exempt from 

disclosure after the consummation of the underlying real estate transaction. The attorney-client 

privilege exemption is a separate and independent exemption within the Freedom of Information 

Act. When interpreting statutes, courts must apply the terms of a statute according to its literal 

meaning, without resort to subtle or forced construction in an attempt to limit or expand the scope 

of the statute. Holley v. Mount Vernon Mills, Inc., 312 S.C. 320, 440 S.E.2d 373 (1994). Where 

the language of the statute is clear and explicit, the court cannot rewrite the statute and inject 

matters into it which are not in the legislature’s language. Timmons v. Tricentennial Commission, 

254 S.C. 378, 175 S.E.2d 805 (1970). Further, the purpose behind preserving confidential legal 

communications is not eliminated by the completion of the transaction. Many legal issues 

addressed by a purchaser of real property may remain after acquiring title, including but not limited 

to development issues or the existence of potential title defects. 

 

II. THE SPECIAL REFEREE ACTED WITHIN HER DISCRETION IN DECLINING TO AWARD 

ATTORNEYS’ FEES. 

 

 The Freedom of Information Act provides for a discretionary, not mandatory and 

automatic, award of attorney’s fees: “If a person or entity seeking relief under this section prevails, 
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he may be awarded reasonable attorney’s fees and other costs of litigation specific to the request. 

If the person or entity prevails in part, the court may in its discretion award him reasonable 

attorney’s fees or an appropriate portion of those attorney’s fees.” S.C. Code Ann. § 30-4-

100(B)(double emphasis added). The Special Referee found that the Appellant-Petitioner had only 

prevailed in part, specifically on the claim that the County’s copying of a third-party real estate 

agent constituted a waiver of the attorney-client privilege as to certain documents. (R. pp. 21-22).  

 The Special Referee recognized that the question of whether a third party realtor was an 

“agent of the client” to qualify as a “privileged person” to avoid waiver was a novel question in 

South Carolina. The Special Referee further acknowledged that had the County not redacted this 

information, any privilege would have been waived upon disclosure; nevertheless, the Special 

Referee found that the County’s RFP for brokerage services included an explicit disclaimer that 

any contractor retained for such services “shall not act as an agent or employee of the County.” 

(R. pp. 16, 19-20). Thus, while the Special Referee declined to extend “privileged persons” status 

to Ms. Regecz, the Special Referee similarly declined to penalize the County for these redactions 

as the decision to redact was made under the good faith belief that the redactions were necessary 

to prevent waiver of privilege.  

 In this particular set of circumstances, it should not be deemed an abuse of the Special 

Referee’s statutory discretion to decline to award any attorneys’ fees to the Appellant-Respondent. 

The Special Referee recognized that these redactions were the result of the extremely difficult and 

unique challenges posed by the interplay between the Freedom of Information Act and the 

attorney-client privilege. Limited and strict timelines coupled with vague and often overwhelming 

requests create an environment ripe for mistake. Given the limited timeframe in which to respond 

to a valid FOIA request, a thorough analysis of every communication (including but not limited to 

945



 

20 

 

an analysis of contracts and RFPs for all parties copied on any communication) to determine 

whether the attorney-client privilege will apply is simply not feasible in certain scenarios.  

 The Appellant-Respondent did not prevail on the primary or main issues in this litigation. 

Rather, after reviewing all documents and thorough briefing by both parties and conducting a 

hearing on the matters, the Special Referee analyzed the facts and the law as presented to her and 

found in favor of both Parties. In particular, the Special Referee’s ruling in favor of the Appellant-

Respondent impacted only a small subset of the documents at issue and constitutes a far cry from 

“prevailing on the main issue,” which, as alleged by the Appellant-Respondent, is the trigger that 

requires an award of attorneys’ fees. (App. Initial Brief, p. 42). 

 The unambiguous language of FOIA empowered the Special Referee with the discretion 

to award or deny any attorneys’ fees to a prevailing party. See S.C. Code Ann. § 30-4-100(B). 

FOIA is not a punitive statute designed to punish public bodies for all manner of transgressions, 

no matter how slight, provided that the prosecuting party is capable of prevailing on just one of 

many different claims. See Litchfield Plantation Co., Inc. v. Georgetown County Water & Sewer 

Dist., 314 S.C. 30, 443 S.E.2d 574 (1994) (finding that Special Referee did not err in refusing to 

award attorneys’ fees to prevailing party); but see Sloan v. Dep’t of Revenue, 409 S.C. 551, 762 

S.E.2d 687, 689 (2014)(“As the prevailing party under these circumstances, the trial court erred in 

not awarding Sloan his reasonable attorney’s fees and costs.”). The explicit and codified purpose 

of FOIA is public disclosure, not discipline. See S.C. Code Ann. § 30-4-15. Interpreting the Act to 

require the award of attorneys’ fees not only runs counter to the purpose of FOIA, but also rejects 

established South Carolina case law. 

 The Appellant-Respondent’s reliance on Sloan v. Friends of the Hunley (“Hunley II”), 393 

S.C. 152, 711 S.E.2d 895 (2011) is misplaced as inapplicable to the present case, as determined 
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by the Special Referee. For one, the holding therein was dependent upon the plaintiff prevailing 

on the main issue. Id. The Special Referee clearly and unmistakably found that the Appellant-

Respondent did not prevail on the main issue in this matter. (R. pp. 25-26). “[T]he specific amount 

of attorneys' fees awarded pursuant to a statute authorizing reasonable attorneys' fees is left to the 

discretion of the trial judge and will not be disturbed absent an abuse of discretion.” Kiriakides v. 

Sch. Dist. of Greenville Cty., 382 S.C. 8, 20, 675 S.E.2d 439, 445 (2009) (quoting Layman v. State, 

376 S.C. 434, 444, 658 S.E.2d 320, 325 (2008)); see Hunley II, 393 S.C. at 156, 711 S.E.2d at 897 

(applying the abuse of discretion standard to an award of attorneys' fees under the FOIA). 

 Additionally, in Hunley II, the Supreme Court determined that while the public body’s 

voluntary production of records after the initiation of litigation may moot the case, the individual 

litigant may still be considered the prevailing party for the purposes of attorneys’ fees. Hunley II, 

393 S.C. at 156, 711 S.E.2d at 897. In this case, however, the claims were not mooted due to action 

of the public body; rather, it was Ms. Baracco’s own voluntary actions that mooted the claims. (R. 

pp. 13-14). The estimate provided in response to FOIA Request No. 1 was never challenged and 

FOIA Request No. 2 was abandoned by the Plaintiff’s voluntary amendment thereof prior to the 

initiation of litigation. (R. p. 11). Similarly, after the initiation of litigation, FOIA Request No. 3 

and FOIA Request No. 4 were dramatically reduced by voluntary action of Ms. Baracco. (R. p. 

11). Unlike the facts set forth in Hunley II, the public body’s actions were not responsible for 

mooting the case. Instead, the intervening act that mooted the case was the voluntarily action of 

the party claiming it should be entitled to prevailing party status. For these reasons, the Special 

Referee did not abuse her discretion in declining to award any attorneys’ fees.  

 The Appellant-Respondent also leans heavily on allegations of the County’s animus against 

her in support of her argument for attorneys’ fees, a factor which is wholly irrelevant. Even 

947



 

22 

 

assuming, arguendo, that there is a shred of relevant connection, communications made by long-

gone former County employees from 2012-2015 have no bearing on a Freedom of Information 

Act request filed years later in 2019. For example, the Appellant-Respondent devotes substantial 

portions of her Initial Brief to two email exchanges that are completely irrelevant to this matter. 

 The first email is dated June 11, 2014, and allegedly “gives away the game” of the County. 

(R. pp. 343-344). This email from an Assistant County Attorney purportedly urges other local 

governments “to get on board with a ‘similar approach’ of the County requiring a 50% deposit for 

plaintiff’s requests.” The Appellant-Respondent goes to great lengths to imply how such action 

was criminal under the former iteration of the Act. This position is completely without merit. Prior 

to the 2017 revisions to the Freedom of Information Act, the Act granted the public body with the 

right to charge a “reasonable deposit of these costs.” S.C. Code Ann. § 30-4-30(b) (2016). While 

reasonable minds could differ regarding the imposition of a fifty (50%) percent deposit 

requirement, arguing that the mere consideration of it was criminal borders on the absurd. In 2017, 

the Act was amended to permit a “deposit not to exceed twenty-five percent of the total reasonably 

anticipated cost for reproduction of the records.” See S.C. Code Ann. § 30-4-30(b) (2018). The 

County has used this percentage since the revisions to FOIA became effective. Moreover, “the 

County Attorney” referenced in the email has been employed elsewhere since 2017. 

 The second email is dated June 10, 2014, and purportedly establishes “the County’s 

willfulness in harassing her” despite it being between the former Town Manager of Bluffton and 

the former Bluffton Police Chief, with a copy to the Bluffton Town Attorney. (R. pp. 344-45).  

Although located in Beaufort County, the Town of Bluffton is a separate and independent 

municipality that has absolutely zero involvement in this litigation.  
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 The Special Referee analyzed all of the evidence and facts available to her and recognized 

that the redactions made in this case – despite the claims of the Appellant-Respondent – were not 

made with animus, but rather, in a diligent effort by County attorneys attempting to comply with 

their legal responsibilities. Even though the application of the laws of privilege in the context of 

governmental attorneys may result in different attorneys reaching different conclusions regarding 

the appropriateness of any redactions, the Special Referee appropriately exercised her discretion 

and declined to award attorneys’ fees.  

CONCLUSION 

 As compellingly argued by the Appellant-Respondent, the recognition of the governmental 

attorney-client privilege seemingly stands in conflict with the public’s interest in open and honest 

government. Transparency is an important contributor to ensuring that governments function fairly 

and efficiently. At the same time, the litany of different statutes, ordinances, and regulations that 

apply to public officials and public employees require full and competent representation to 

minimize risk to the public and the individual.  

 When a client requests legal advice, the client expects candor, confidentiality, and 

competence. If a client knows that legal advice is to be made public, the client may choose to not 

seek legal advice that could be politically unpopular or could hurt his/her reputation. As such, the 

privacy and protections afforded by the attorney-client privilege are essential to allowing 

unpopular truths to be spoken. Zealously defended for centuries, the attorney-client privilege 

remains a cornerstone of American jurisprudence for this reason. Like lawyers working within the 

private sector, governmental attorneys’ communications should be protected by the attorney-client 

privilege so long as they relate to some legal strategy, or to the meaning, requirements, allowances, 
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or prohibitions of the law. In this case, the County’s attorneys were brought into these 

communications due to their legal knowledge and the existence of potential legal issues, and they 

remained engaged in the planning and completion of the real property acquisition. In recognizing 

the appropriateness of the County’s redactions and declining to award either party any attorneys’ 

fees, the Special Referee carefully and adeptly balanced these competing concerns.  

 For all of the foregoing reasons and those so well stated by the Special Referee, this 

honorable Court should affirm the Special Referee’s decisions as to the matters stated herein. 

Pursuant to Rule 220(c), SCACR, this honorable Court may affirm for any ground appearing in 

the record.   

 Respectfully submitted,  
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STATEMENT OF ISSUES 

 

I. THE SPECIAL REFEREE WAS CORRECT AS A MATTER OF LAW IN DETERMINING THAT THE 

COUNTY ACTED PROPERLY IN REDACTING VARIOUS EMAILS PRODUCED TO THE 

APPELLANT-RESPONDENT. 

 

A. Public Officials’ Use of Private Email Does Not Eliminate the Attorney-

Client Privilege. 

 

B. There Was No Justiciable Controversy as to the Estimated Deposits. 

 

C. The Use of Private Email by a Public Official Is Not a Violation of the 

Freedom of Information Act. 

 

D. The Consummation of a Real Estate Transaction Does Not Eliminate 

Privilege. 

 

II. THE SPECIAL REFEREE ACTED WITHIN HER DISCRETION IN DECLINING TO AWARD 

ATTORNEYS’ FEES. 

STATEMENT OF THE CASE 

 

 Appellant-Respondent Mare Baracco (“Baracco”) filed this lawsuit on April 10, 2019, 

against Respondent-Appellant Beaufort County (“County”). On June 29, 2019, before service of a 

responsive pleading by the County, Baracco served and filed an Amended Complaint seeking an 

injunction against the County and attorneys’ fees for the County’s alleged violation of the Freedom 

of Information Act (“FOIA”). (R. pp. 31-37). In particular, Baracco challenged the reasonableness 

of the County’s estimated fee for the production of requested documents in response to a series of 

FOIA requests pertaining to years’ worth of emails from/by/to various County Councilmembers 

and their personal email accounts, and the propriety of the redactions completed by the County in 
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producing certain documents to Baracco pursuant to another FOIA request involving a real estate 

transaction. Id. 

 Although the relevant portion of the Freedom of Information Act does not require 

responsive pleadings, on August 14, 2019, the County answered the Amended Complaint and 

raised four defenses, including a general denial and Rule 12, SCRCP. (R. pp. 38-41). On February 

3, 2020, Baracco served her memorandum of law in support of the Amended Complaint. (R. pp. 

42-54).  

 On May 28, 2020, the Chief Administrative Judge sua sponte assigned the case to the 

Honorable Perry Buckner to conduct a hearing in accordance with S.C. Code Ann. § 30-4-100(A). 

(R. p. 1). On June 1, 2020, the County served its memorandum of law in opposition to the Amended 

Complaint and the memorandum of law served by Baracco.  (R. pp. 57-75).  

 On June 2, 2020, the matter came before Judge Buckner via WebEx hearing. By written 

order dated June 3, 2020, Judge Buckner (i) ordered Baracco to identify which documents she was 

requesting under FOIA, which documents remained in dispute, and to provide a list of the same 

within fifteen days to the County; (ii) ordered the County, within thirty days of receipt of the 

document identification from Baracco, to provide the basis for any objections to the requested 

documents as well as the exact fee that County intended to charge for the production of the same; 

and, (iii) appointed Erin Dean as special referee to “determine the reasonableness of the fee, and 

whether or not any of the exceptions under the applicable FOIA statute apply.” (R. p. 5). 

 On June 19, 2020, Baracco provided the County and the Special Referee with her list of 

requested documents. (R. p. 81). On June 29, 2020, the County responded. (R. pp. 84-86). On July 

6, 2020, and July 7, 2020, the County produced (i) redacted versions of the requested documents 

along with a privilege log asserting the basis of the FOIA exemption to Baracco and the Special 
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Referee, and (ii) “clean” versions of the documents to the Special Referee for in camera review. 

(R. pp. 87-96). Given the sheer volume of documents, the parties agreed to accept receipt of the 

same via electronic transfer over Citrix ShareFile, an encrypted document sharing software 

program.  

 On July 28, 2020, after reviewing the pleadings, the memoranda of law and a letter from 

counsel for Baracco, the Special Referee posed a series of nine questions to the Parties. (R. p. 97). 

On that same date, Baracco responded to the same. (R. pp. 102-103). On August 12, 2020, the 

County responded with its answers to the July 28, 2020, letters from the Special Referee and 

Baracco. (R. pp. 113-115). On September 3, 2020, the County revised its redacted production to 

remove redactions that covered the names of the senders/recipients of emails in accordance with 

the Special Referee’s instructions. (R. pp. 125-26). 

 The Parties appeared before the Special Referee on September 25, 2020, for a final hearing 

conducted via Lifesize streaming program supplied by the court reporter. After taking testimony 

and considering the briefing and arguments of counsel, the Special Referee issued an Order on 

November 13, 2020. (R. pp. 7-22).  

 On November 19, 2020, the Appellant-Respondent filed and served her Motion for 

Reconsideration. (R. pp. 152-161). On November 23, 2020, the Respondent-Appellant filed and 

served its Motion for Reconsideration. (R. pp.162-168). By Order dated March 2, 2021, the Special 

Referee denied both Motions for Reconsideration. (R. pp. 23-30). 

 On March 22, 2021, the Appellant-Respondent filed her Notice of Appeal. (R. p. 199). On 

March 23, 2021, the Respondent-Appellant filed its Notice of Appeal. (R. p. 201). On May 18, 

2021, the Special Referee billed $7,280.00 for her services in this case. In accordance with the 

Order from Judge Buckner, each party paid one-half of those costs.  
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STATEMENT OF FACTS 

 

 On February 10, 2019, Mare Baracco, a resident of Port Royal, South Carolina, submitted 

a Freedom of Information Act (“FOIA”) request to Beaufort County for communications related 

to the sale and purchase of two parcels of real estate commonly referred to as 1 Bostwick Circle and 

429 Broad River Road (“FOIA Request No. 1”). (R. pp. 313-15). On February 20, 2019, Beaufort 

County responded requesting an initial deposit of $124.66 as a condition of fulfilling the request. 

After tendering the initial deposit, Ms. Baracco was provided with the responsive documents on 

March 21, 2019. At that time, the County refunded Ms. Baracco $53.66 due to the County’s 

overestimating the initial costs of production. Portions of the production were redacted by the County 

prior to the delivery to Ms. Baracco.  

 On March 10, 2019, Ms. Baracco submitted an additional FOIA request to Beaufort County. 

In this request, Ms. Baracco requested all emails to/from/between two County Councilmembers with 

various County department heads, the County Administrator, the County Attorney, the County 

Sheriff, members of County Council, and/or other public and private individuals over an 

approximately six (6) years period (“FOIA Request No. 2”). (R. pp. 317-318). There was no limit as 

to subject matter. The request implicated thousands of documents.   

 On March 18, 2019, the County responded to FOIA Request No. 2 by requesting a deposit of 

$3,019.75, which represented approximately 25% of the reasonably anticipated costs to be incurred 

by the County in responding to FOIA Request No. 2. (R. p. 319-20).  The County estimated that 

searching and retrieving the hundreds of records requested by FOIA Request No. 2 would take 

approximately 167 hours, based on an estimated time of one minute per document. (Id.).  

 On that same day, the Plaintiff requested a thorough explanation from the former County 

Administrator, who promptly responded that (i) SLED, as the primary law enforcement agency for 
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the state, has recommended stronger internal controls on access to the County network, presumably 

to limit outside interference/hacking; (ii) the IT charge should range from $49.07/an hour to 

$30.74/an hour based upon which member of the County IT Department conducts the search; (iii) 

the County Attorney is required to review any disclosed emails from elected or appointed officials 

to ensure that the attorney-client privilege is not waived; and, (iv) that the County Attorney’s rate 

for review is $72.00/an hour. (R. p. 347).  

 Upon receipt of this explanation on March 18, 2019, Ms. Baracco revised FOIA Request 

No. 2, by reducing its scope to all e-mails over a 6-year period between the County Council 

Chairman, the former County Administrator, the former County Attorney/former Deputy County 

Administrator, and the County Attorney (“FOIA Request No. 3”). (R. pp. 321-22). On March 25, 

2019, the County responded that an initial deposit of $152.82 – once again, 25% of the estimated 

cost of fulfillment - would be required prior to record compilation. (R. pp 323-325). 

 Thereafter, on March 31, 2019, Ms. Baracco submitted her fourth FOIA request to the 

County specifically requesting emails from County Council member Alice Howard’s personal e-

mail address from January 1, 2015, to the “present” to/from/between Ms. Howard and multiple 

individuals (“FOIA Request No. 4”). (R. p. 326). On April 2, 2019, the County responded that an 

initial deposit of $404.29 would be required prior to the County beginning the process of fulfilling 

this request. (R. p. 327). This deposit represented 25% of the reasonably anticipated costs of 

producing the records, which the County determined was $1,617.14. (R. p. 327). 

 The Appellant-Respondent commenced this lawsuit on April 10, 2019, amending her 

complaint once. Throughout the course of this litigation and into this appeal, the Appellant-

Respondent has alleged that the County violated FOIA. In particular, the Appellant-Respondent 
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has asserted the following claims, some of which are raised for the first time on appeal and others 

which have been abandoned:  

1. Communications to and from an in-house governmental attorney are never afforded 

protections from FOIA disclosure as such communications can never be considered 

privileged. 

2. Communications in which an attorney purportedly delivers inaccurate legal advice 

regarding whether the county’s governing body must approve of the acquisition of 

real property is not subject to privilege per the crime-fraud exception (abandoned).  

3. The consummation of a real estate transaction eliminates any ability to exempt 

privileged documents from FOIA disclosure (not raised below).  

4. Upon being appointed as Interim County Administrator, the County Attorney was 

operating in a dual capacity and therefore no communications from the County 

Attorney during that time could be considered privileged, regardless of the content 

or context of the communications (abandoned).  

5. The copying of the County’s contractually retained third-party real estate agent on 

email communications between the County Attorney and County staff waives any 

claim of attorney-client privilege. 

6. The County’s inclusion of an estimated eight (8) hours billed at the rate of 

$72.00/an hour for the County’s legal department to redact records in response to 

FOIA Request No. 3 violates the Freedom of Information Act.  

7. The County’s inclusion of an estimated twenty-two (22) hours billed at the rate of 

$72.00/an hour for the County’s legal department to redact records in response to 

FOIA Request No. 4 violates the Freedom of Information Act.  
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 Prior to the final hearing on the matter, the Special Referee received all of the documents 

pertaining to FOIA Request No. 1, both redacted and un-redacted, as well as all of the documents 

implicated by the Appellant-Respondent’s revised FOIA Request No. 4, both redacted and un-

redacted.  

 In regard to FOIA Request No. 1, the Special Referee determined that all of the redactions 

completed by the County fell within a recognized FOIA exemption except for those redactions on 

communication in which Debra Regecz, a third-party real estate agent retained by the County to 

assist with the location and acquisition of real property, was copied.  (R. pp. 16-20). The Special 

Referee recognized that the question of whether a third party realtor was an “agent of the client” 

to qualify as a “privileged person” to avoid waiver was a novel question in South Carolina. The 

Special Referee further acknowledged that had the County not redacted this information, any 

privilege would have been waived upon disclosure; nevertheless, the Special Referee found that 

the County’s RFP for brokerage services included an explicit disclaimer that any contractor 

retained for such services “shall not act as an agent or employee of the County.” (R. pp. 19-20). 

For this reason, the Special Referee declined to extend “privileged persons” status to Ms. Regecz. 

 In regard to revised FOIA Request No. 3, “[a] thorough review by this Court of the 167 

pages of documents produced … revealed that the majority of redactions did pertain to legal advice 

received from Keaveny.” (R. p. 16). Three exceptions were found and the Special Referee ordered 

that those three documents be provided to the Appellant-Respondent. On December 15, 2020, 

those three documents were provided to Appellant-Respondent through her counsel. 
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 As the Statement of the Case outlines, the Special Referee reviewed extensive pleadings 

on all of these issues, received the testimony of the Appellant-Respondent, and on November 13, 

2020, issued her final Order. (R. pp. 7-22); see discussion supra in the Statement of the Case.  

STANDARD OF REVIEW 

 

 Declaratory judgments in and of themselves are neither legal nor equitable. See Felts v. 

Richland Cty., 303 S.C. 354, 400 S.E.2d 781 (1991); Campbell v. Marion Cty. Hosp. Dist., 354 

S.C. 274, 580 S.E.2d 163 (Ct. App. 2003); Wiedemann v. Town of Hilton Head Island, 344 S.C. 

233, 542 S.E.2d 752 (Ct. App. 2001). The standard of review for a declaratory judgment action is 

therefore determined by the nature of the underlying issue. Campbell, 354 S.C. at 279, 580 S.E.2d 

at 165; Travelers Indem. Co. v. Auto World, 334 S.C. 137, 511 S.E.2d 692 (Ct. App. 1999) (suit 

for declaratory judgment is neither legal nor equitable, but is determined by nature of underlying 

issue). 

 “The determination of whether or not a communication is privileged and confidential is a 

matter for the trial judge to decide after a preliminary inquiry into all the facts and circumstances.” 

Tobaccoville USA, Inc. v. McMaster, 387 S.C. 287, 692 S.E.2d 526 (2010). “The trial judge’s 

decision will not be overturned absent an abuse of discretion.” Id. “An abuse of discretion occurs 

when the trial court’s decision is based on an error of law or upon factual findings that are without 

evidentiary support.” Fields v. J. Haynes Waters Builders, Inc., 376 S.C. 545, 555, 658 S.E.2d 80, 

85-86 (2008), quoted in Lambries v. Saluda County Council, 409 S.C. 1, 7, 760 S.E.2d 785, 788 

(2014). 

 “The decision to award or deny attorneys' fees under a state statute will not be disturbed 

on appeal absent an abuse of discretion.” Kiriakides v. Sch. Dist. of Greenville County, 382 S.C. 
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8, 20, 675 S.E.2d 439, 445 (2009) (citing Layman v. State, 376 S.C. 434, 444, 658 S.E.2d 320, 325 

(2008)). “An abuse of discretion occurs when the conclusions of the trial court are either controlled 

by an error of law or are based on unsupported factual conclusions.” Id., 675 S.E.2d at 445 (quoting 

Layman, 376 S.C. at 444, 658 S.E.2d at 325); Sloan v. Friends of The Hunley Inc., 393 S.C. 152, 

711 S.E.2d 895 (S.C. 2011). “[T]he trial court's factual findings will not be disturbed on appeal 

unless a review of the record discloses that there is no evidence which reasonably supports the 

judge's findings.” Campbell, 354 S.C. 274,280, 580 S.E.2d 163, 165-66 (citations omitted); see 

also Harkins v. Greenville County, 340 S.C. 606,533 S.E.2d 886 (2000). 

ARGUMENT IN REPLY 

 

I. THE SPECIAL REFEREE WAS CORRECT AS A MATTER OF LAW IN DETERMINING THAT 

THE COUNTY ACTED PROPERLY IN REDACTING VARIOUS EMAILS PRODUCED TO THE 

APPELLANT-RESPONDENT. 

 

 The heart of the Appellant-Respondent’s first issue on appeal is whether the Special 

Referee erred in finding that the majority of documents produced by the County in response to 

FOIA Request No. 1 and FOIA Request No. 3 were properly redacted as exempt material under 

the Freedom of Information Act. The Appellant-Respondent offers multiple different positions as 

to why the County’s redactions were improper. As discussed herein, the Special Referee’s 

conclusions to the contrary were based on a complete and exhaustive review of each redaction, 

grounded in established law, and the result of a proper analysis of the facts. 

A. Public Officials’ Use of Private Email Does Not Eliminate the Attorney-Client 

Privilege. 

 

 The Special Referee correctly refused to accept Appellant-Respondent’s assertion that a 

public body may never exempt from disclosure a communication between legal counsel for a 
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public body and a member of that public body if such communication originated from or was 

received through the public official’s private email address. The Special Referee reasoned that 

“[w]hile use of private email to conduct governmental business is not best practices, I can find no 

statutory authority or South Carolina case that indicates 1) such manner of communication is 

prohibited, or 2) that such manner of communication operates to waive attorney-client privilege.” 

(R. p. 24).   

 The Freedom of Information Act’s basic premise is to give “any person [the] right to 

inspect or copy any public record of a public body.” See S.C. Code Ann. § 30–4–30(a). In defining 

“public record” for FOIA purposes, the General Assembly deliberately chose a broad definition – 

one that focuses on the content of the record and the manner in which the record was created, not 

on its location or current custodian. See S.C. Code Ann. § 30-4-20(c) (defining public records as 

“books, papers, maps, photographs, cards, tapes, recordings, or other documentary materials 

regardless of physical form or characteristics prepared, owned, used, in the possession of, or 

retained by a public body”).  

 At no point relevant to this action has Beaufort County challenged the proposition that a 

public official’s private emails are subject to the Freedom of Information Act when such emails 

are used to conduct public business. FOIA’s definition of “public record” is designed to encompass 

all records that relate to public business, not just those records that are created and/or stored on 

publically-owned communication systems. Moreover, as discussed infra, the County agrees with 

the Appellant-Respondent that there is no distinction between private emails and public emails 

when such emails are being used to conduct public business. (App. Initial Brief, p. 25-27). Rather, 

the issue presented to the Special Referee was whether the County erred in exempting portions of 

these public records. 
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 FOIA’s judicially enforceable right to access public records is subject to certain well-

recognized exceptions, including the right of the public body to exempt from disclosure 

“[c]orrespondence or work products of legal counsel for a public body and any other material that 

would violate attorney-client relationships.” See S.C. Code Ann. § 30–4–40(a)(7). Initially, Ms. 

Baracco contended that no communication with in-house governmental counsel can be considered 

privileged: “The assertion that the email communications of government officials are ‘privileged’ 

is nonsense….” (R. p. 47). Although not directly raised as an “issue” in this Appeal, this contention 

appears to have been resurrected: “[T]here is no such thing as ‘privileged information’ when 

government officials communicate with third parties or one another.” (R. p. 45).  

 The South Carolina Supreme Court has already dismissed the notion that the status of the 

attorney can eliminate the protections provided by the attorney-client privilege. Evening Post 

Publ'g Co. v. Berkeley County Sch. Dist., 392 S.C. 76, 82, 708 S.E.2d 745 (2011)(recognizing the 

existence of the attorney-client privilege for governmental clients but questioning whether 

inclusion of outside counsel on employee questionnaires was done solely to avoid disclosure); see 

also, In re Grand Jury Investigation (John Doe), 399 F.3d 527 (2nd Cir. 2005) (finding, “if 

anything, the traditional rationale for the [attorney-client] privilege applies with special force in 

the government context”); In re Sealed Case, 737 F.2d 94, 99 (D.C. Cir. 2004). (“The lawyer 

whose testimony the government seeks in this case served as in-house attorney. That status alone 

does not dilute the privilege.”); Ross v. City of Memphis, 423 F.3d 596, 601-603 (6th Cir. 

2005)(noting that the privilege in the civil context for government employees should be even more 

robust so that the government can investigate wrongdoing more thoroughly and pursue remedial 

options). Thus, the Special Referee correctly rejected the contention that the attorney-client 

965



 

12 

 

privilege is somehow not applicable to any communications between a governmental official or 

employee and its in-house counsel. 

 Given that the attorney-client privilege is recognized in the governmental client context, 

the issue presented on appeal is whether the use of personal email by a public official constitutes 

an automatic waiver of the attorney-client privilege. Neither the text of the applicable statute nor 

South Carolina law supports such a position. Much like FOIA’s definition of “public record” 

hinges on the context of the communication to determine whether it is subject to disclosure, the 

applicability of the exemptions set forth in S.C. Code Ann. § 30-4-40 are based on the content of 

the communication, not the medium used. If the public record contains “[c]orrespondence or work 

products of legal counsel for a public body and any other material that would violate attorney-

client relationships” then such material may be exempted from disclosure. See S.C. Code Ann. § 

30–4–40(a)(7). 

 At its core, the attorney-client privilege protects communications between attorneys and 

clients in which legal advice was sought or rendered, and which was intended to be and was in fact 

kept confidential, unless otherwise waived. “In order to establish the privilege, it must be shown 

that the relationship between the parties was that of attorney and client and that the 

communications were of a confidential nature.” Marshall v. Marshall, 282 S.C. 534, 320 S.E.2d 

44, 46-47 (S.C. Ct. App. 1984). Like lawyers working within the private sector, governmental 

attorneys’ communications should be protected by the attorney-client privilege so long as they 

relate to some legal strategy, or to the meaning, requirements, allowances, or prohibitions of the 

law.  

 As to FOIA Request No. 1, the County’s attorneys were brought into these communications 

due to their legal knowledge and the existence of potential legal issues regarding the acquisition 
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of real estate and the potential development of a Department of Special Needs home in a residential 

subdivision. (R. pp. 71-72). The communications were predominantly centered on the process by 

which a local government could acquire this real estate and the various title issues revealed by the 

title work, in particular various restrictive covenants. See Matrix Financial Services Corporation 

v. Frazer, 394 S.C. 134, 714 S.E.2d 532 (2011)(recognizing certain aspects of real estate 

acquisition constitute the practice of law). The Special Referee agreed. “After careful review of 

the un-redacted documents produced to the Court…with the exception of the documents that 

include Debra Regecz [the County’s real estate agent] … I find the remaining redactions 

appropriate and subject to exemption pursuant to S.C. Code Ann. § 30-4-40(a)(7).” (R. p. 17). The 

Special Referee’s finding that copying a third party real estate agent on communications between 

an attorney and a client constitutes a waiver of privilege is an issue raised and addressed in the 

County’s cross-appeal.  

 As to FOIA Request No. 3, following a “thorough” in camera review of the “167 pages” 

of redacted and un-redacted documents produced by Beaufort County, the Special Referee 

similarly found “that the majority of the redactions did pertain to legal advice received from 

Keaveny [the County Attorney].” (R. p. 16). The Special Referee ultimately found that there were 

three (3) documents improperly redacted as to FOIA Request No. 3, at least one of which she 

inferred was an “oversight.” (R. pp. 16-17). 

 While the County recognizes that whether a particular communication is privileged can 

become cloudier given the recognized public benefit of transparency in government actions and 

the complex and varied roles expected of a county attorney on a daily basis, the redactions made 

by the County in this case were proper, legal, and necessary to avoid an inadvertent waiver of 

privileged material through disclosure to a third party. Upon a thorough review of all of the public 
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records produced by the County in this action, the Special Referee agreed, correctly finding that 

the vast majority of them – with two notable exceptions – were privileged and properly redacted 

in accordance with FOIA.  (R. pp. 14-18). For these reasons, the Special Referee’s order as to these 

issues should be affirmed.  

 

B. There Was No Justiciable Controversy as to the Estimated Deposits. 

 

 In further support of her primary claim that the “Special Referee err[ed] in finding 

government officials conducting government business on private e-mail accounts, can claim 

‘privilege’ from disclosure under the Freedom of Information Act,” the Appellant-Respondent 

alleges that the Special Referee erred in finding there was no violation of the Act related to the 

calculation of the estimated deposits for costs of production. Although the Amended Complaint 

alleged violations related to the amount of fees charged by the County, no fees were ever charged 

by the County; rather, the County requested from Baracco a twenty-five (25%) percent deposit 

based on the reasonably anticipated costs to be incurred by the County in responding to the 

substantial requests. (R. p. 324). This particular distinction is addressed more thoroughly in the 

Respondent’s cross-appeal.  

 The Special Referee correctly found that there was no violation of the Freedom of 

Information Act relative to the deposits because the Appellant-Respondent never paid the deposits. 

(R. pp. 13-14).  Since no deposits were paid, the Appellant-Respondent’s questions were merely 

academic. See Sloan v. Friends of the Hunley, Inc., 369 S.C. 20, 630 S.E.2d 474, 478 

(2006)(finding that even in FOIA cases appellate courts will not decide academic questions). 

“Generally, this Court only considers cases presenting a justiciable controversy.” Id. (citing Byrd 

v. Irmo High School, 321 S.C. 426, 430, 468 S.E.2d 861, 864 (1996)). “A justiciable controversy 
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exists when there is a real and substantial controversy which is appropriate for judicial 

determination, as distinguished from a dispute that is contingent, hypothetical, or abstract.” Id.  

 The Appellant-Respondent has not alleged any exception as to why this particular matter 

meets any of the recognized exceptions to the aforementioned rule; thus, the Special Referee 

correctly found that there was a cognizable violation of the Freedom of Information Act. Further, 

even to the extent a justiciable controversy may have existed, the Appellant-Respondent mooted 

any claims related thereto by voluntarily amending FOIA Request No. 3 and FOIA Request No. 

4, to which amended FOIA requests the County provided revised estimated deposits. (R. pp. 81, 

87-88). At no point during this action has the Appellant-Respondent challenged the revised 

estimated deposits. 

 

C. The Use of Private Email by a Public Official Is Not a Violation of the Freedom 

of Information Act. 

 

 The Appellant-Respondent alleges the County violated S.C. Code Ann. § 30-4-70(c) for 

the first time on appeal. Although couched by the Appellant-Respondent as the County advancing 

“a straw man argument that the plaintiff was attempting to bring an action under § 30-4-70(c)” and 

an attempt to “sow confusion where there is none,” the Appellant-Respondent nevertheless asserts 

that the “Special Referee erred in failing to recognize that conducting government business on 

private e-mail communications is a violation of the prohibition of § 30-4-70, S.C. Code, Ann., and 

are not communications shielded from public inspection.” (App. Initial Brief, p. 23-25). 

 As an initial matter, this issue is not properly before the Court. In order for an issue to be 

preserved for appellate review, it must have been raised to and ruled upon by the trial judge. Issues 

not raised and ruled upon in the trial court will not be considered on appeal. Linda Mc Co., Inc. v. 
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Shore, 390 S.C. 543, 556-57, 703 S.E.2d 499, 506 (2010). “Imposing this preservation requirement 

on the appellant is meant to enable the lower court to rule properly after is has considered all 

relevant facts, law, and arguments.” Home Med. Sys., Inc. v. South Carolina Dep’t of Rev., 382 

S.C. 556, 562, 677 S.E.2d 582, 586 (2009). “It prevents a party from keeping an ace card up his 

sleeve intentionally or by chance in the hope that an appellate court will accept that ace card and, 

via a reversal, give him another opportunity to provide his case.” I’On, LLC v. Town of Mt. 

Pleasant, 338 S.C. 406, 526 S.E.2d 716 (2000). As a result, Ms. Baracco should not be permitted 

to appeal the Special Referee’s finding that FOIA was not violated on this basis, nor present a 

novel argument for an alleged FOIA violation on appeal. 

 Moreover, as noted herein, nothing within the Freedom of Information Act explicitly 

prohibits the use of private email by a public official. The relevant portion of the Act states that 

“[n]o chance meeting, social meeting, or electronic communication may be used in circumvention 

of the spirits of this chapter to act upon a matter over which the public body has supervision, 

control, jurisdiction, or advisory power.” S.C. Code Ann. § 30-4-70(c). This section addresses 

meetings of public bodies. Meeting is defined by the Code as “the convening of a quorum of the 

constituent membership of a public body, whether corporal or by means of electronic equipment, 

to discuss or act upon a matter over which the public body has supervision, control, jurisdiction or 

advisory power.” S.C. Code Ann. § 30-4-20(d) (double emphasis added).  

 In order for a meeting to occur, there must be a quorum. Id. For there to be a quorum, “a 

simple majority of the constituent membership of a public body” must be present. S.C. Code Ann. 

§ 30-4-20(e). The email offered by the Appellant-Respondent is between four (4) of nine (9) 

County councilmembers and the Interim County Administrator/County Attorney. (App. Initial 

Brief, pp. 23 & 25). Without a majority of the councilmembers present, there could be no quorum. 
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S.C. Code Ann. § 30-4-20(e). Without a quorum, there can be no meeting. S.C. Code Ann. § 30-

4-20(d). Without a meeting, there can be no violation of S.C. Code Ann. § 30-4-70(c). For these 

reasons, the expansive argument presented by the Appellant-Respondent – that the use of any 

private equipment to conduct public business by a public official automatically constitutes a 

violation of the Freedom of Information Act – is simply not supported by the text of the Act. 

 

D. The Consummation of a Real Estate Transaction Does Not Eliminate 

Privilege. 

 

 The Appellant-Respondent, for the first time on appeal, contends that S.C. Code Ann. § 

30-4-40(a)(5) operates to eliminate attorney-client privilege. For an issue to be preserved for 

appellate review, it must have been raised to and ruled upon by the trial judge. Issues not raised 

and ruled upon in the trial court will not be considered on appeal. Linda Mc Co., Inc. v. Shore, 390 

S.C. 543, 556-57, 703 S.E.2d 499, 506 (2010). As a result, Ms. Baracco should not be permitted 

to appeal the Special Referee’s finding that FOIA was not violated on this basis, nor present a 

novel argument for an alleged FOIA violation on appeal. 

 Additionally, the exemption for privileged and confidential documents granted to public 

bodies by S.C. Code Ann. § 30-4-40(a)(7) are not limited, much less extinguished, by S.C. Code 

Ann. § 30-4-40(a)(5). S.C. Code Ann. § 30-4-40(a)(5) generally permits public bodies to exempt 

from disclosure certain documents incidental to contractual arrangements and/or the sale or 

purchase of property. See S.C. Code Ann. § 30-4-40(a)(5). The basis for this exemption is clear 

and apparent: Not permitting certain information to remain confidential is likely to harm the public 

body’s bargaining position in contractual negotiations. See S.C. Code Ann. §§ 40-57-350(C)(1)(f) 

& (E)(1)(f) (recognizing a real estate agent’s obligation to preserve confidential information 
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provided by parties that could harm the party’s respective bargaining power). Once the transaction 

is consummated, however, the purpose behind this particular exemption is eliminated. For this 

reason, FOIA’s exemption for prospective or pending contractual arrangements related to real 

property terminate once “the deed is executed,” provided “the execution of the deed occurs within 

twelve months from the date of sale or purchase.” S.C. Code Ann. § 30-4-40(a)(5)(b). 

 Contrary to the Appellant-Respondent’s assertion, attorney-client privileged documents 

pertaining to a real estate transaction nonetheless retain their privilege and remain exempt from 

disclosure after the consummation of the underlying real estate transaction. The attorney-client 

privilege exemption is a separate and independent exemption within the Freedom of Information 

Act. When interpreting statutes, courts must apply the terms of a statute according to its literal 

meaning, without resort to subtle or forced construction in an attempt to limit or expand the scope 

of the statute. Holley v. Mount Vernon Mills, Inc., 312 S.C. 320, 440 S.E.2d 373 (1994). Where 

the language of the statute is clear and explicit, the court cannot rewrite the statute and inject 

matters into it which are not in the legislature’s language. Timmons v. Tricentennial Commission, 

254 S.C. 378, 175 S.E.2d 805 (1970). Further, the purpose behind preserving confidential legal 

communications is not eliminated by the completion of the transaction. Many legal issues 

addressed by a purchaser of real property may remain after acquiring title, including but not limited 

to development issues or the existence of potential title defects. 

 

II. THE SPECIAL REFEREE ACTED WITHIN HER DISCRETION IN DECLINING TO AWARD 

ATTORNEYS’ FEES. 

 

 The Freedom of Information Act provides for a discretionary, not mandatory and 

automatic, award of attorney’s fees: “If a person or entity seeking relief under this section prevails, 
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he may be awarded reasonable attorney’s fees and other costs of litigation specific to the request. 

If the person or entity prevails in part, the court may in its discretion award him reasonable 

attorney’s fees or an appropriate portion of those attorney’s fees.” S.C. Code Ann. § 30-4-

100(B)(double emphasis added). The Special Referee found that the Appellant-Petitioner had only 

prevailed in part, specifically on the claim that the County’s copying of a third-party real estate 

agent constituted a waiver of the attorney-client privilege as to certain documents. (R. pp. 21-22).  

 The Special Referee recognized that the question of whether a third party realtor was an 

“agent of the client” to qualify as a “privileged person” to avoid waiver was a novel question in 

South Carolina. The Special Referee further acknowledged that had the County not redacted this 

information, any privilege would have been waived upon disclosure; nevertheless, the Special 

Referee found that the County’s RFP for brokerage services included an explicit disclaimer that 

any contractor retained for such services “shall not act as an agent or employee of the County.” 

(R. pp. 16, 19-20). Thus, while the Special Referee declined to extend “privileged persons” status 

to Ms. Regecz, the Special Referee similarly declined to penalize the County for these redactions 

as the decision to redact was made under the good faith belief that the redactions were necessary 

to prevent waiver of privilege.  

 In this particular set of circumstances, it should not be deemed an abuse of the Special 

Referee’s statutory discretion to decline to award any attorneys’ fees to the Appellant-Respondent. 

The Special Referee recognized that these redactions were the result of the extremely difficult and 

unique challenges posed by the interplay between the Freedom of Information Act and the 

attorney-client privilege. Limited and strict timelines coupled with vague and often overwhelming 

requests create an environment ripe for mistake. Given the limited timeframe in which to respond 

to a valid FOIA request, a thorough analysis of every communication (including but not limited to 
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an analysis of contracts and RFPs for all parties copied on any communication) to determine 

whether the attorney-client privilege will apply is simply not feasible in certain scenarios.  

 The Appellant-Respondent did not prevail on the primary or main issues in this litigation. 

Rather, after reviewing all documents and thorough briefing by both parties and conducting a 

hearing on the matters, the Special Referee analyzed the facts and the law as presented to her and 

found in favor of both Parties. In particular, the Special Referee’s ruling in favor of the Appellant-

Respondent impacted only a small subset of the documents at issue and constitutes a far cry from 

“prevailing on the main issue,” which, as alleged by the Appellant-Respondent, is the trigger that 

requires an award of attorneys’ fees. (App. Initial Brief, p. 42). 

 The unambiguous language of FOIA empowered the Special Referee with the discretion 

to award or deny any attorneys’ fees to a prevailing party. See S.C. Code Ann. § 30-4-100(B). 

FOIA is not a punitive statute designed to punish public bodies for all manner of transgressions, 

no matter how slight, provided that the prosecuting party is capable of prevailing on just one of 

many different claims. See Litchfield Plantation Co., Inc. v. Georgetown County Water & Sewer 

Dist., 314 S.C. 30, 443 S.E.2d 574 (1994) (finding that Special Referee did not err in refusing to 

award attorneys’ fees to prevailing party); but see Sloan v. Dep’t of Revenue, 409 S.C. 551, 762 

S.E.2d 687, 689 (2014)(“As the prevailing party under these circumstances, the trial court erred in 

not awarding Sloan his reasonable attorney’s fees and costs.”). The explicit and codified purpose 

of FOIA is public disclosure, not discipline. See S.C. Code Ann. § 30-4-15. Interpreting the Act to 

require the award of attorneys’ fees not only runs counter to the purpose of FOIA, but also rejects 

established South Carolina case law. 

 The Appellant-Respondent’s reliance on Sloan v. Friends of the Hunley (“Hunley II”), 393 

S.C. 152, 711 S.E.2d 895 (2011) is misplaced as inapplicable to the present case, as determined 
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by the Special Referee. For one, the holding therein was dependent upon the plaintiff prevailing 

on the main issue. Id. The Special Referee clearly and unmistakably found that the Appellant-

Respondent did not prevail on the main issue in this matter. (R. pp. 25-26). “[T]he specific amount 

of attorneys' fees awarded pursuant to a statute authorizing reasonable attorneys' fees is left to the 

discretion of the trial judge and will not be disturbed absent an abuse of discretion.” Kiriakides v. 

Sch. Dist. of Greenville Cty., 382 S.C. 8, 20, 675 S.E.2d 439, 445 (2009) (quoting Layman v. State, 

376 S.C. 434, 444, 658 S.E.2d 320, 325 (2008)); see Hunley II, 393 S.C. at 156, 711 S.E.2d at 897 

(applying the abuse of discretion standard to an award of attorneys' fees under the FOIA). 

 Additionally, in Hunley II, the Supreme Court determined that while the public body’s 

voluntary production of records after the initiation of litigation may moot the case, the individual 

litigant may still be considered the prevailing party for the purposes of attorneys’ fees. Hunley II, 

393 S.C. at 156, 711 S.E.2d at 897. In this case, however, the claims were not mooted due to action 

of the public body; rather, it was Ms. Baracco’s own voluntary actions that mooted the claims. (R. 

pp. 13-14). The estimate provided in response to FOIA Request No. 1 was never challenged and 

FOIA Request No. 2 was abandoned by the Plaintiff’s voluntary amendment thereof prior to the 

initiation of litigation. (R. p. 11). Similarly, after the initiation of litigation, FOIA Request No. 3 

and FOIA Request No. 4 were dramatically reduced by voluntary action of Ms. Baracco. (R. p. 

11). Unlike the facts set forth in Hunley II, the public body’s actions were not responsible for 

mooting the case. Instead, the intervening act that mooted the case was the voluntarily action of 

the party claiming it should be entitled to prevailing party status. For these reasons, the Special 

Referee did not abuse her discretion in declining to award any attorneys’ fees.  

 The Appellant-Respondent also leans heavily on allegations of the County’s animus against 

her in support of her argument for attorneys’ fees, a factor which is wholly irrelevant. Even 
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assuming, arguendo, that there is a shred of relevant connection, communications made by long-

gone former County employees from 2012-2015 have no bearing on a Freedom of Information 

Act request filed years later in 2019. For example, the Appellant-Respondent devotes substantial 

portions of her Initial Brief to two email exchanges that are completely irrelevant to this matter. 

 The first email is dated June 11, 2014, and allegedly “gives away the game” of the County. 

(R. pp. 343-344). This email from an Assistant County Attorney purportedly urges other local 

governments “to get on board with a ‘similar approach’ of the County requiring a 50% deposit for 

plaintiff’s requests.” The Appellant-Respondent goes to great lengths to imply how such action 

was criminal under the former iteration of the Act. This position is completely without merit. Prior 

to the 2017 revisions to the Freedom of Information Act, the Act granted the public body with the 

right to charge a “reasonable deposit of these costs.” S.C. Code Ann. § 30-4-30(b) (2016). While 

reasonable minds could differ regarding the imposition of a fifty (50%) percent deposit 

requirement, arguing that the mere consideration of it was criminal borders on the absurd. In 2017, 

the Act was amended to permit a “deposit not to exceed twenty-five percent of the total reasonably 

anticipated cost for reproduction of the records.” See S.C. Code Ann. § 30-4-30(b) (2018). The 

County has used this percentage since the revisions to FOIA became effective. Moreover, “the 

County Attorney” referenced in the email has been employed elsewhere since 2017. 

 The second email is dated June 10, 2014, and purportedly establishes “the County’s 

willfulness in harassing her” despite it being between the former Town Manager of Bluffton and 

the former Bluffton Police Chief, with a copy to the Bluffton Town Attorney. (R. pp. 344-45).  

Although located in Beaufort County, the Town of Bluffton is a separate and independent 

municipality that has absolutely zero involvement in this litigation.  
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 The Special Referee analyzed all of the evidence and facts available to her and recognized 

that the redactions made in this case – despite the claims of the Appellant-Respondent – were not 

made with animus, but rather, in a diligent effort by County attorneys attempting to comply with 

their legal responsibilities. Even though the application of the laws of privilege in the context of 

governmental attorneys may result in different attorneys reaching different conclusions regarding 

the appropriateness of any redactions, the Special Referee appropriately exercised her discretion 

and declined to award attorneys’ fees.  

CONCLUSION 

 As compellingly argued by the Appellant-Respondent, the recognition of the governmental 

attorney-client privilege seemingly stands in conflict with the public’s interest in open and honest 

government. Transparency is an important contributor to ensuring that governments function fairly 

and efficiently. At the same time, the litany of different statutes, ordinances, and regulations that 

apply to public officials and public employees require full and competent representation to 

minimize risk to the public and the individual.  

 When a client requests legal advice, the client expects candor, confidentiality, and 

competence. If a client knows that legal advice is to be made public, the client may choose to not 

seek legal advice that could be politically unpopular or could hurt his/her reputation. As such, the 

privacy and protections afforded by the attorney-client privilege are essential to allowing 

unpopular truths to be spoken. Zealously defended for centuries, the attorney-client privilege 

remains a cornerstone of American jurisprudence for this reason. Like lawyers working within the 

private sector, governmental attorneys’ communications should be protected by the attorney-client 

privilege so long as they relate to some legal strategy, or to the meaning, requirements, allowances, 
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or prohibitions of the law. In this case, the County’s attorneys were brought into these 

communications due to their legal knowledge and the existence of potential legal issues, and they 

remained engaged in the planning and completion of the real property acquisition. In recognizing 

the appropriateness of the County’s redactions and declining to award either party any attorneys’ 

fees, the Special Referee carefully and adeptly balanced these competing concerns.  

 For all of the foregoing reasons and those so well stated by the Special Referee, this 

honorable Court should affirm the Special Referee’s decisions as to the matters stated herein. 

Pursuant to Rule 220(c), SCACR, this honorable Court may affirm for any ground appearing in 

the record.   

 Respectfully submitted,  
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