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Dear Clerk of Court:

I hope this finds you well. Please find attached Appellant's Initial Reply
Brief, Designation of Matter, and Return to Respondent's Motion to
Exclude. 

I have copied counsel for the Respondent, Kirk Moorehead, to this
correspondence. 

With kind regards,

Lauren O. Lipscomb

-- 
Lauren O. Lipscomb
Firm Manager and Senior Paralegal to
Daniel J. Farnsworth, Jr.
Pettus | Farnsworth, LLC 
211 Pettigru Street (29601)
Post Office Box 8719 (29604)
Greenville, South Carolina
Phone:  (864) 250-9119
Fax:  (864) 250-9120
Lauren@FarnsworthLawOffices.com 
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IN THE STATE OF SOUTH CAROLINA 
In the Court of Common Pleas 


__________________ 
 


APPEAL FROM GREENVILLE COUNTY 
Court of Common Pleas  
__________________ 


 
G. D. Morgan, Jr., Circuit Court Judge 


 
___________________ 


 
Appellate Case No. 2023-001497 


 
Ronald Carl Cox, III ……………………………………………… Appellant 
 
  v. 
 
Michael John DiMaggio ………………………………………….. Respondent. 
 


____________________ 
 


APPELLANT’S RETURN TO RESPONDENT’S MOTION TO EXCLUDE 
CERTAIN MATTER DESIGNATED BY APPELLANT FROM THE RECORD OF 


APPEAL 
 


____________________ 
 


 The Appellant hereby responds to Respondent’s Motion to Exclude Certain Matter 


Designated by Appellant from the Record of Appeal. The Appellant shows unto this Honorable 


Court that such items were properly submitted to the Court for consideration. 


 Specifically, the Appellant shows that these items had been previously filed with the trial 


Court, argued by counsel during Respondent’s Motion to Dismiss, and referenced on multiple 


occasions in both arguments and supplemental submissions by the parties to the Trial Court  


  4.  Email correspondence between the Appellant’s counsel’s staff and 


Judge Letitia Verdin and her staff regarding Motion for Publication from 


September 15, 2022 with five (5) attachments. 


 







1. Affidavit of Lauren Lipscomb produce on September 14, 2022 


 


  22.  Order of Protection granted by the Thirteenth Judicial Circuit Judge on  


  September 7, 2023.  


 
 The Appellant shows unto this Honorable Court that the Affidavit of Lauren Lipscomb 


was filed with the Court of Common Pleas via electronic filing on September 30, 2022 at 16:03 


EST, attached to the Petition for Order on Publication. Ms. Lipscomb’s Affidavit was also 


referenced throughout the Defendant’s Motion to Dismiss heard on July 23, 2023.  


 Additionally, the Appellant argues that his Order of Protection while Appellant’s counsel 


was out recovering from major cervical fusion surgery, which was granted by the Thirteenth 


Judicial Circuit on September 14, 2022, as well as correspondence with Judge Letitia Verdin, is 


in the Court’s file and was referenced and argued at multiple points during the Defendant’s 


Motion to Dismiss heard on July 23, 2023. As on Order of this trial Court, both General Sessions 


and Common Pleas, said Order of Protection would have been a part of the Court’s filing and 


entered upon its issuance by the trial Court.  


 The Appellant shows that the correspondence with Judge Letitia Verdin shows diligent 


efforts by the Appellant. For an Order of Publication to be granted, one must show diligent effort 


that attempt(s) at service were made. Diligent effort was made to serve the Respondent, Michael 


John DiMaggio, as he avoided service at all costs. After multiple service attempts, Appellant’s 


staff was directed by Mr. DiMaggio to send the Summons and Complaint to an attorney who 


previously represented him in the past, C. Austin McDaniel of Anderson, South Carolina. Mr. 


Wilson quickly advised Appellant that he was not authorized to accept service, which does not 


abide by the rules set forth of the South Carolina Rules of Civil Procedure. Once Appellant 







received correspondence from Mr. McDaniel, a Motion for Order of Publication within one (1) 


week.  


 For the reasons shown above, the Appellant requests that this Honorable Court denies the 


relief sought by the Respondent, and that Items 4 (and sub-part 1) and 22, should be accepted by 


this Honorable Court as properly included.  


 


Dated this 5th day of April, 2024.  


 


  BY:   PETTUS | FARNSWORTH, LLC 


 


     s/ Daniel J. Farnsworth, Jr.  
     Daniel J. Farnsworth, Jr. 
     South Carolina Bar No. 6922 
     211 Pettigru Street 
     Greenville, South Carolina 29601 
     T: (864) 250-9119; F: (864) 250-9120 
     Dan@FarnsworthLawOffices.com 
     Attorney for Appellant 
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     PETTUS | FARNSWORTH, LLC 
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     South Carolina Bar No. 6922 
     211 Pettigru Street 
     Greenville, South Carolina 29601 
     T: (864) 250-9119; F: (864) 250-9120 
     Dan@FarnsworthLawOffices.com 
     Attorney for Appellant 
 
 







 II 


TABLE OF CONTENTS 


 


Table of Authorities …………………………………………………… III 


Argument ……………………………………………………………… IV 


Conclusion …………………………………………………………….. IX 


 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 







 III 


TABLE OF AUTHORITIES 
Cases 


 
 


Pelzer v. State, 378 S.C. 516, 662 S.E.2d 618 (Ct. App. 2008) 
 


Roberson v. Southern Finances of South Carolina, 365 S.C. 6, 615 S.E.2d 112 (S.C. 2005) 
 


Hamilton v. Davis, 300 SC 411, 398 S.E.2d 29 (1990, SC App) 
 


Mull v. Ridgeland Realty (S.C. App. 2010) 387 S.C. 479, 693 S.E.2d 27 
 


Service of Process in South Carolina (SCBar) (2021 ED. Miscellaneous Rules I. -B) 
 


BB&T v. Taylor (S.C. 2006) 369 S.C. 548, 633, S.E.2d. 501 
 


62B Am.Jur.2d Process § 190 (2005) 
 
 


Statutes 
 
 


Rule 4 of the South Carolina Rules of Civil Procedure 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 







 IV 


REPLY ARGUMENT 1 
 


THE APPELLANT FAILED TO PROPERLY SERVE 
THE RESPONDENT BY EMAILING THE SUMMONS 


TO THE RESPONDENT’S ATTORNEY FOR MATTERS 
OF A CRIMINAL NATURE BECAUSE THE ATTORNEY 


WAS NOT AUTHORIZED TO ACCEPT SERVICE OF MATTERS 
OF A CIVIL NATURE 


 
 The Appellant did not fail to properly serve the Respondent by emailing a copy of the 


Motion and Order Coversheet, Summons, Complaint, and a Certificate of Service. (Certificate of 


Service and Email to McDaniel only referred to a “Summons” in error, however, the Motion and 


Order Coversheet, Summons, Complaint, and Certificate of Service were attached). After 


numerous service attempts, Appellant’s staff was able to contact Mr. DiMaggio personally, who 


directed him to C. Austin McDaniel indicating that Mr. McDaniel was authorized to accept 


service on his behalf. Within twenty-four hours of service of both the Summons and Complaint 


(labeled only as Complaint in error) on Mr. McDaniel, he promptly contacted counsel for the 


Appellant indicating he was not authorized to accept service. Mr. DiMaggio was clearly trying to 


evade service in response to this lawsuit. Within one week of being notified that Mr. McDaniel 


was not able to accept service on behalf of the Respondent, a Publication was expeditiously 


taken out of an abundance of caution.  


 While there are no provisions explaining service by email, or in this case, by Attorney 


Information System (AIS). Under Roberson v. Southern Finance of South Carolina, the linchpin 


of authority is established based on manifestations by the principal, not the agent. Therefore, it’s 


the direction and intern of the Principal, not the agent, that determines the validity of the agency. 


 As to Respondent’s argument to “SCRCP 4(d)(1), and its federal counterpart, Rule 


4(d)(1) of the Federal Rules of Civil Procedure, provides for service upon an agent upon only if 


authorized by appointment or by law. Hamilton v. Davis, 300 S.C. 411, 389 S.E.2d 297 







 V 


(Ct.App.1990). Actual appointment for the specific purpose of receiving process normally is 


expected and the mere fact a person may be considered to act as defendant’s agent for some 


purpose does not necessarily mean that the person has authority to receive process”, Appellant 


argues that not only did the Respondent give authority, he also appointed Attorney C. Austin 


McDaniel as his agent to accept service in this case. A Defendant in a pending civil litigation 


matter should not be able to direct a process server to an attorney, and only after being able to 


decipher what the legal documents are about, then change his mind in whether Mr. McDaniel can 


accept service. There is evidence that shows the process server indicated that this was not a 


criminal matter, and regardless, Respondent gave authority and appointment to Mr. McDaniel. 


Voluntary Acceptance does not apply in this case, as Respondent actually instructed process 


servers to Mr. McDaniel, then providing his attorney’s name, giving authority and appointment 


to Mr. McDaniel. As argued herein, such service was complete upon receipt by Respondent’s 


specific designee. Respondent has admitted in his affidavit he was aware of a process server 


contacting him who had legal documents for him. 


 There was no indication made by the process servers that this case had anything to do 


with the Victim’s Fund. And, even if the Respondent thought or believed the “legal documents” 


were for the SC Victim’s Fund, he still does not get to make the decision to change his mind as 


to who accepts service on his behalf after-the-fact. At no point in time did process servers state 


they were with the SC Victim’s Fund, and voicemail from Steven Evett even states that these 


papers do not pertain to the (or any) criminal matter or charges. Again, this shows that 


Respondent was fully aware of the pending litigation against him.  


 As held in this Honorable Court, in the case of Mull v. Ridgeland Realty, LLC (S.C.App. 


2010) 387 S.C. 479, 693 S.E.2d 27, exacting compliance with the rules is not required to effect 
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service of process; rather the Court must inquire whether the Plaintiff has sufficiently complied 


with the rules such that the Court has personal jurisdiction of the defendant and has notice of the 


proceedings, which Respondent had, on multiple occasions.  


 
REPLY ARGUMENT 2 


 
THE APPELLANT FAILED TO PROPERLY COMMENCE 


ITS CIVIL ACTION AGAINST THE RESPONDENT BY 
PUBLISHING THE SUMMONS IN A TIMELY MANNER VIA 
PUBLICATION WITHIN THE TIME PERIOD ESTABLISHED 


BY PURSUANT TO S.C. CODE ANN. § 15-3-20 AND SCRCIVP 3(A) 
 


 The Appellant shows unto this Honorable Court that the Summons and Complaint was 


filed with the trial court on May 31, 2022. Between May 31, 2022 and September 1, 2022, 


Appellant made diligent efforts to locate and serve Respondent on multiple occasions. 


 The Appellant also highlights that Mr. DiMaggio was made aware of this lawsuit well 


within the applicable statute of limitations, as he instructed Appellant to serve “his attorney”, 


said attorney also received a copy, and counsel for the Respondent waited nearly four months 


from the date of Service on McDaniel to file any responsive pleadings. The Appellant questions 


how the Respondent retained counsel to defend him in this matter, if he genuinely was unaware 


that entire time. Upon following Defendant’s instructions to send legal documents to his 


attorney, and then being the victim of various evasive measures meant to avoid service, Plaintiff 


stands to lose his right to be made whole for the drunken, violent assault of the Appellant by the 


Respondent. Ruling in Respondent’s favor would reward evasive conduct by a defendant in a 


pending litigation matter and ignore Plaintiff’s diligent efforts to overcome Respondent’s 


avoidance of his obligations to respond and defend a meritorious claim. 
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  Respondent’s efforts to avoid additional attempts of service, after being initially told 


over the phone there were legal documents for him, and then directing service to his attorney, is 


quite revealing as to his knowledge of the attempts at service and his evasive conduct after 


apparently learning the nature of the legal papers delivered. Respondent’s instructions for the 


process service to deliver those documents to his attorney, then ignoring subsequent efforts for 


service once his attorney received and certainly reviewed those documents, ignoring process 


servers at Respondent’s door, hanging up on process servers, are clear attempts to avoid service 


of process after the nature of legal papers was delivered, as instructed by the Respondent 


himself. 


 The process server is not required to ram the documents down a defendant’s throat and 


personal service of process “should not be a game of wiles and tricks.” 62B Am.Jr.2d Process § 


190 (2005). However, there must be something more than a mere suspicion of a defendant’s 


refusal to accept the summons and complaint before we are willing to find a defendant was 


sufficiently served with process by a means other than strict compliance with Rule 4(d)(1), 


SCRCP. BB&T v. Taylor, 369, S.C. at 555, 633 S.E.2d at 504-505. Service of Process in South 


Carolina (SCBar) (2021 Ed. Miscellaneous Rules I. -B)  


 Again, within one week of being notified that Mr. McDaniel was not authorized to accept 


service, a Motion for Publication was timely filed September 9, 2023, affidavits were submitted 


to the Court for consideration on September 15, 2022, and subsequently filed via electronic filing 


on September 30, 2022 attached to the Petition for Order of Publication. The Order of 


Publication was granted October 6, 2022, on the one-hundred and twenty seventh day. Appellant 


would show that all motions were made timely, however, Circuit Court Judges have a large 
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work-load they are constantly trying to manage. The Appellant highlights no appeal was filed in 


regards to the Order of Publication filed October 6, 2022. 


 
REPLY ARGUMENT 3 


 
RULE 60 SCRCP, OR THE DOCTRINE OF EQUITABLE TOLLING DO 


NOT APPLY TO EXTEND THE TIME FOR SERVICE AND, 
IF THE COURT FINDS THEY DO, THE APPELLANT SHOULD 


NOT BE AFFORDED RELIEF WHERE APPELLANT FAILS 
TO TIMELY COMPLY WITH THE REQUIREMENTS OF 


S.C. CODE ANN. §15-3-20 AND SCRCIVP 3(A) REGARDING  
TIME FOR SERVICE OF PROCESS AFTER THE RUNNING 


OF THE APPLICABLE STATUTE OF LIMITATIONS DUE TO ERRORS 
SOLELY ATTRIBUTABLE TO THE APPELLANT 


 
 Rule 60 of the South Carolina Rules of Civil Procedure allows for errors arising from 


oversight or omission, and due to mistake, inadvertence or excusable neglect, being allowed to 


be corrected. Plaintiff submits that justice calls for the correction of such errors in the present 


case, as not doing do would be fatal to a meritorious claim of damages due to Respondent’s 


belligerent, insulting, and violent drunken behavior on the night in question in Appellant’s case.  


 Although a criminal case dealing with a Statute of Limitations issue, Pelzer v. State, 662 


S.E.2d 618, 378 S.C. 516 (Ct. App 2008), does illustrate how the Courts of our State, in the 


interests of Justice, make exceptions to even the most strict time deadlines when not doing so 


would be unconscionable, and yield a gross injustice to a litigant. Considering that the Courts 


have held that the rules of service of process are not required to be followed with exacting 


compliance, such relief should be more readily available on an issue of service, than the 


extension of the applicable Statute of Limitations provided for and recognized by the Court in 


Pelzer. Id at 523, 524.  


 Again, under Roberson v. Southern Finance of South Carolina, the linchpin of authority 


is established based on manifestations by the principal, not the agent. Therefore, it’s the direction 







 IX 


and intern of the Principal, not the agent, that determines the validity of the agency. Additionally, 


Appellant would show that Appellant’s counsel was under Order of Protection while 


experiencing worsening symptoms both months leading to a fusion surgery on September 13, 


2022, and a tremendously difficult recovery for several months after. 


 
CONCLUSION 


 
 Further, there is no prejudice to Respondent here with the appealed order of dismissal of 


the trial court, only to the Appellant. Appellant has not sought to hold Respondent in default, but 


to overcome Respondent’s attempts to avoid service after his learning what the pleadings were 


alleging. Respondent would simply be required to defend this action, of which he was made 


aware of well within the established one hundred-twenty day service window.  


 Ruling in Respondent’s favor would reward evasive conduct by a defendant in a pending 


litigation matter and ignore Plaintiff’s diligent efforts to overcome Defendant’s avoidance of his 


obligations to respond and defend a meritorious claim.  


 For good cause shown herewith, The Order of Dismissal of the trial court should be 


reversed and find the service was proper. 


 


Dated this 5th day of April, 2024.  


     PETTUS | FARNSWORTH, LLC 


     s/ Daniel J. Farnsworth, Jr.  
     Daniel J. Farnsworth, Jr. 
     South Carolina Bar No. 6922 
     211 Pettigru Street 
     Greenville, South Carolina 29601 
     T: (864) 250-9119; F: (864) 250-9120 
     Dan@FarnsworthLawOffices.com 
     Attorney for Appellant 
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AIS Email 
The South Carolina Court of Appeals
 1220 Senate Street 
Columbia, South Carolina 29201 
ctappfilings@sccourts.org


Re: Ronald Carl Cox, III v. Michael John Dimaggio 


Appellate Case Number: 2023-00149 


Attorneys and 


Counselors at Law 


:m Pettigru Street 
Greenville, South Carolina 296or 


mr King Street 
Keysville, Virginia 23947 


Dear South Carolina Court of Appeals: 


Please find enclosed Appellant's Return to Respondent's Motion to Exclude, Designation 
of Matter to be Included on the Record of Appeal, and Initial Reply Brief of Appellant.


By copy of this letter, I am serving copies on all counsel of record. 


With. kind regards, I remain 


/lol 
Enclosures 


Yours truly, 


Senior Paralegal to 
Daniel J. Farnsworth, Jr. (SC Bar 6922) 


Cc: John Kirkman Moorehead, Esq. 
Cox Family 


www. F arnsworthLawOffices .com 
South Carolina Office 864.250.9119 


Virginia Office 434.736.8171 
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IN THE STATE OF SOUTH CAROLINA 
In the Court of Common Pleas 


__________________ 
 


APPEAL FROM GREENVILLE COUNTY 
Court of Common Pleas  
__________________ 


 
G. D. Morgan, Jr., Circuit Court Judge 


 
___________________ 


 
Appellate Case No. 2023-001497 


 
Ronald Carl Cox, III ……………………………………………… Appellant 
 
  v. 
 
Michael John DiMaggio ………………………………………….. Respondent. 
 


____________________ 
 


APPELLANT’S DESIGNATION OF MATTER 
TO BE INCLUDED IN THE RECORD ON APPEAL 


 
____________________ 


 


 The Appellant Ronald Carl Cox, III, proposes that the following be included in the 


Record of Appeals: 


1. Summons and Complaint filed May 31, 2022 by the Appellant. 


2. Certificate of Service for the Summons and Complaint served on C. Austin 


McDaniel, Esquire on September 1, 2022 via AIS. 


3. Motion for Order of Publication filed by the Appellant on September 9, 2022. 


4. Email correspondence between Appellant’s counsel’s staff and Judge Letitia Verdin 


and her staff regarding Motion for Publication from September 15, 2022 with five (5) 


attachments; 


1. Affidavit of Lauren Lipscomb submitted to Judge Verdin on 


September 15, 2022, and filed September 30, 2022; and 


2. Motion for Order of Publication; and 







3. Motion and Order Information Form and Coversheet and Civil Action 


Coversheet; and 


4. Summons and Complaint; and 


5. Affidavit of Steven Evatt submitted to Judge Verdin on September 15, 


2022, and filed September 30, 2022. 


           5.   Order for Publication filed October 6, 2022. 


           6. Affidavits from Greenville News Legal Advertising regarding the October 27, 2022, 


November 2, 2022, and November 10, 2022 newspaper postings. 


           7. Affidavit of Steven Evett submitted to Judge Verdin on September 15, 2022, and filed 


September 30, 2022, in support of Appellant’s  


           8. Petition for Publication filed September 30, 2023. 


9. Michael John DiMaggio’s Motion to Dismiss filed January 17, 2023. 


10. Transcript of Motion to Dismiss heard on July 23, 2023. 


11. Letter to Judge G. D. Morgan, Jr., from Counsel for the Appellant dated July 27, 2023. 


12. Affidavit submitted by Daniel J. Farnsworth, Jr., counsel for the Appellant, dated July 27, 


2023. 


13. Signed Affidavit submitted by Michael John DiMmaggio on August 3, 2023. 


14. Form 4 filed by Judge G. D. Morgan, Jr., on August 21, 2023. 


15. Order issued by Judge G. D. Morgan, Jr., filed September 18, 2023. 


16. Email correspondence with C. Austin McDaniel confirming service of the Summons and 


Complaint, with an attachment. 


17. Order of Protection granted by the Thirteenth Judicial Circuit Judge on September 7, 2023. 


 


 I certify that this designation contained no matter which is irrelevant to this appeal.  


 


 


 


   [  SIGNATURE BLOCK ON NEXT PAGE  ] 


 







Dated this 5th day of April, 2024.  


 


  BY:   PETTUS | FARNSWORTH, LLC 


 


     s/ Daniel J. Farnsworth, Jr.  
     Daniel J. Farnsworth, Jr. 
     South Carolina Bar No. 6922 
     211 Pettigru Street 
     Greenville, South Carolina 29601 
     T: (864) 250-9119; F: (864) 250-9120 
     Dan@FarnsworthLawOffices.com 
     Attorney for Appellant 
 







__________________________________
South Carolina Office:
Post Office Box 8719
Greenville, South Carolina 29601
864.250.9119

Virginia Office:
201 King Street
Keysville, Virginia 23947
434.736.8171
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work product, confidential, and/or privileged.  The information herein above is intended solely for the use of the
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distribution, or use of the contents of this information is prohibited.  If you have received this email in error, please
notify the sender immediately via "reply to sender only" and destroy all electronic and hard copies of the
communication, including attachments.


