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Armand Derfner, Esq.
Jonathan Altman, Esq.
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P R O C E E D I N G S  


THE COURT:  Okay.  The Board of Field Officers 


Fourth Brigade, City Council.  Let's get those folks on 


here.  


MR. DERFNER:  Hello, Your Honor, this is Armand 


Derfner, and I'm here with Jonathan Altman, and we 


represent the respondents, which is the members of the 


City Council and the mayor of the City of Charleston.  And 


so we're here on a motion to dismiss on the grounds that 


there's no claim stated that the petitioners are allowed 


to present.


This case has to do with the removal of the John C. 


Calhoun statute from Marion Square back in 2020 that the 


City Council voted on and removed the statue.  And the 


Petitioners have raised a number of causes of action, and 


the basic question from our point of view is:  Is there a 


private right of action to sue -- that the Petitioners can 


sue on?  


The principal claims are, under the Heritage Act of 


South Carolina and under a Charitable Trust theory, which 


is in the Code, and our belief -- that's what this motion 


is about -- is that there is no private right of action; 


that these are causes of action where the legislature has 


to have created a cause of action; that there is no 


inherent private cause of action; and that, unless the 
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Petitioners can show that the legislature has evidence 


that an intent to create a right of action for them, this 


Court can't -- the Petitioners can't ask the Court to 


create one.


The Petitioners are several members of the general 


public: three individuals and one organization.  That 


organization is that Petitioner, the Board of Field 


Officers, etc., which is what we used to know as the 


Washington Light Infantry.  They own Marion Square; they 


have for many years.


So the question really, as I say, is about:  Has the 


legislature created causes of action -- a private right of 


action for members of the general public to enforce either 


the Heritage Act or to enforce a claim under a Charitable 


Trust law.


Let me also give a little background on this case.  


This is, obviously, a motion to dismiss so we take all the 


allegations in the complaint as true, but this is not the  


first time.  You may remember there was a similar lawsuit 


filed back at I think the beginning of 2022 by these same 


Petitioners minus the Washington Light Infantry against 


the same Respondents.  That claim, which was basically the 


same as the current one except the current one adds a 


separate -- a fourth cause of action on behalf of the 


Washington Light Infantry -- and I'll just call them that 
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because that's what we're all used to calling them -- that 


the three -- the first three cause of actions were the 


same, and they were filed in, as I say, early 2022, and 


they were filed against these same Respondents and the 


Attorney General of South Carolina.  


That case, you may remember, went through five 


versions, because there was the original summons and 


complaint -- summons and petition, and then it was amended 


four separate times.  The Attorney General answered in 


that case, including an answer that said there was no 


violation of the Heritage Act, and we filed a motion to 


dismiss.


There was a hearing scheduled on the motion to 


dismiss, as I recall, in mid to late September of last 


year, and on the eve of the hearing, the Petitioners asked 


for a voluntarily dismissal, we consented, and the case 


was voluntarily dismissed.


Not long afterwards, I think in November of this 


past year, the petition was filed again.  It was 


essentially identical as the first one -- again, suing the 


Attorney General and the City defendants, again, saying 


there was a violation of the Heritage Act as well as a 


violation of a charitable trust, but it added the fourth 


cause of action on behalf of the Washington Light Infantry 


-- that's the Board of Field Officers -- and that was a 
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cause of action about an agreement with the City.  It did 


not allege that there was any -- that the City had 


violated that agreement or planned to violate it.


But, anyway, so we got that -- we have the new 


complaint.  The interesting thing about the new complaint 


is that the Attorney General was never served.  The 


Attorney General was never served, and this is one of the 


fundamental problems of the case because one of the causes 


of action was asking for a mandamus against the Attorney 


General and other causes -- the other causes of action, 


which were Heritage Act and Charitable Trust, in our 


minds, are actions that the Attorney General is supposed 


to enforce and does enforce.


The Petitioners were asking for relief -- were 


asking to be able to proceed on theories that, in our 


view, the legislature has not authorized them to do 


because the legislature says that the Attorney General's 


job is to do those things.  And, in fact, the Attorney 


General has been very active in the field of charitable 


trust law.  The Attorney General files cases to enforce or 


protect charitable trusts all the time, and I think Your 


Honor has probably heard some of those cases.


And the Heritage Act, the Attorney General not only 


defended the well-known Pinckney against Peeler case in 


the Supreme Court, but has written at least half a dozen 







1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


7


opinion letters on the Heritage Act.  One of those opinion 


letters is 50 pages long; I read it all.


So the question is:  Why is the Attorney General not 


here and what does the petition really mean if they 


haven't bothered to serve the Attorney General?  


So with that kind -- oh, and I should also say, we 


have also had some other new developments.  In last year's 


case and in the complaint petition here, there was no -- 


the only allegation of standing of the right of the 


Petitioners to bring the case was that they were members 


of the general public and beneficiaries of the charitable 


trust.  We filed a motion to dismiss challenging both 


those grounds, and then, in the opposition to the motion 


to dismiss for the first time, we heard a new supposed 


basis of the Petitioner's right to bring the lawsuit, and 


that's public importance standing, which is a doctrine, as 


Your Honor is familiar with, I'm sure, that the courts in 


South Carolina have used a handful of times but not really 


in cases where the private right of action to enforce a 


statute is concerned.  They have predominantly been cases 


where a private -- a public importance cause of action or 


public importance standing is used in a constitutional 


claim or a general equitable claim, but it's played little 


or no role in -- when the question is, "Has the 


legislature authorized a private cause of action?"  
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But that was a wholly new type of standing claim or 


wholly type -- new type of claim that would allow the 


Petitioners to bring this lawsuit.  Then, I guess right at 


a day or so ago, a new filing claim, and this was a pair 


of affidavits dealing with John C. Calhoun.  The initial 


claim, apparently for all last year or this year, the 


initial understanding -- or initial claim, I guess, was 


that John C. Calhoun, that statue was a -- fit into the 


Heritage Act because it was named after a person.  It 


didn't seem to allege any specific connection with a war 


memorial.  And I'll get to war memorial in a minute, but 


Your Honor may be familiar with the Heritage Act protects 


certain war memorials and certain structures named after 


people or events.


So we got another new theory -- I think it was 


yesterday or the day before -- a pair of affidavits from 


historians seeming to tie -- about John C. Calhoun's role 


as a member of Congress in the War of 1812 and as a U.S. 


Senator in the war -- the Mexican War, and I guess the 


theory there would be that this is -- this is a war 


memorial of the War of 1812 or the Mexican War.


So we have got a whole number of new claims, and 


frankly, to my mind, what they look like is a recognition 


that the original claims weren't going anywhere, had no 


substance.
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So I'm sorry if I have taken a while on this 


background, but let me -- I'm going to talk now a little 


bit about the actual legal theories involved and the 


causes of actions.  Before I do that, I just want to refer 


Your Honor to a section near the end of our memorandum -- 


I think it's on pages 17 to 19.  And that's a survey of 


similar cases about confederate monuments in a dozen other 


states, and what those cases show is that, in state after 


state, people have brought actions to try to prevent the 


removal of confederate or confederate-related monuments.  


They brought them on every theory -- every legal or 


constitutional theory that can be imagined:  First 


Amendment, Fourteenth Amendment, loss of private property 


rights, Charitable Trust, Estate Heritage Act claim in 


Mississippi.  And they have been brought by every 


conceivable kind of claim of standing, from next-door 


residents in Richmond to claims by the United Daughters of 


The Confederacy or Sons of Confederate Veterans, 


organizations with close ties to confederate institutions, 


as well as by descendents of the donor of the statue in 


Texas; descendents of the subject of the statue, Jeff 


Davis, in Kentucky.


The point is, every theory has been raised, every 


base of standing has been alleged, and in not one of those 


cases -- and it's probably about 30 or 40 cases in a dozen 
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states -- not one of those cases has ever gone anywhere.  


As far as I know, they have all been not simply lost; I 


think every one of them has been dismissed without a trial 


for lack of standing, lack of equity, a whole bunch of 


grounds but all relating to the same kind of thing we're 


talking about.


So that's -- I guess that's all background.


Now, the question is, what about the right to 


enforce a statute?  Our memorandum talks that in some 


detail.  I think pages 7 to 9 is where we talk mostly 


about it.  In the MERSCORP case of a couple of years ago 


and a whole string of other cases, the Supreme Court has 


talked about the fact that the private right to bring an 


action is much narrower even than regular standing; that 


there has to be a legislative intent shown in order to 


give somebody a right to bring a lawsuit to enforce a 


statute.  That is -- it's clearly no such legislative 


intent shown under the Heritage Act, and that also goes 


for these other claims, which is a claim under Charitable 


Trust law.  And Charitable Trust law, the statute, which 


is, I think, Section 62-7-405, it says the settlor or the 


trustee or the Attorney General can bring a suit to 


enforce the terms of a charitable trust or to protect the 


trust or -- and it says "among others."  These -- the 


Petitioners here claim that they are people that -- 
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basically, "among others" is so elastic that it allows 


anybody to bring a lawsuit.  And it's clear -- I won't go 


into detail but we have spelled it out in the memorandum 


why the words "among others" do not have that kind of 


elastic meaning that would allow these Petitioners -- well 


meaning, I'm sure but simply members of the general 


public, they're not -- they just don't have the right to 


bring an action under -- for -- over Charitable Trust when 


the Attorney General has that job -- and we have cited 


many cases with Attorney General Dan McLeod and others -- 


where it's clear that it's the Attorney General's job to 


enforce and protect charitable trusts, and the Attorney 


General does it all the time.


Likewise, there's no intent shown by the legislature 


to allow private citizens to bring lawsuits under the 


Heritage Act.  And both those things are pretty obvious.  


The point is, with the Heritage Act, the legislature set 


up some guardrails and decided that certain types of 


monuments should be protected in certain ways, and we have 


spelled out also in the memorandum what we think the 


Heritage Act means.


And, as I say, the Attorney General agreed.  The 


Attorney General offered a -- issued an Attorney General's 


opinion when the City took the statue down, saying it did 


not violate the Heritage Act, and he also answered the 
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first petition in this case and all four -- well, I don't 


know how many he had.  He answered the fourth amended 


version.  And he said this does not violate the heritage 


act and he explained why.  And our memorandum also 


explained why. 


But the point is, the legislature meant to put 


guardrails up around statues, monument, etc., did not 


intend to straight-jacket cities or counties or school 


districts by allowing everybody on earth to come in and 


bring a lawsuit.


And, as I say, the fact that the Petitioners here 


are now apparently suggesting that, "Well, John C. Calhoun 


statue is a monument -- is a war memorial of the War of 


1812 or the Mexican War, that's, frankly, pretty 


far-fetched, and I think it shows why the Attorney General 


is vested with power to enforce it, because the Attorney 


General really speaks for the State in many ways.  He 


reflects the point of view of the General Assembly and the 


public policy of the State whereas if private citizens 


have standing or are unable to bring a lawsuit, they can 


bring a lawsuit on any theory, even the theory that the 


John C. Calhoun statue is a war memorial of the War of 


1812, and I don't think the legislature -- there's no 


showing that the legislature meant to allow that, and it's 


the Petitioners who have the burden to show that.
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Likewise, when you come to charitable trust, it's 


even clearer that the legislature would not want to 


subject charitable trusts, often of limited assets, small 


personnel -- the legislature certainly would not have 


wanted to allow everybody or anybody, no matter how well 


intentioned, to sue a charitable trust and possibly 


deplete the assets of the trust, etc.  It's the attorney 


general's job.


Now, I understand, you know, City -- we acknowledge 


that the attorney general has the power to do these 


things, and, in fact, we consulted with the attorney 


general when the statute was taken down, and the attorney 


general said it did not violate the Heritage Act.


So the point is that all the law suggests that 


there's no private right of action.  As I say, the 


Petitioners now, at the last minute, have raised a notion 


of public importance standing.  The Supreme Court -- our 


Supreme Court has used that in about a half dozen cases.  


I think the Court of Appeals has allowed it a couple more 


times.


I'm not saying that it never comes up in a statutory 


case, but I have never seen a case -- and I have read 


cases till my eyes are tired -- but I have never seen a 


case in South Carolina where there's a discussion of 


whether there's a private right of action and a Court has 
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said, "Well, in this case, we find a public importance 


standing."  


I think there are a hand -- a couple of cases -- I 


think two that I have read in which a case that involved 


interpretation of a statute did get a public importance 


standing, and one of those is cited by the Petitioners 


here, the Bear (ph) case from Charleston County 


originally, but there was no discussion about the private 


right of action issue.  And whether it was overlooked or 


didn't come up or whatever, the point is, there's no case 


that, when the issue was raised about whether there's a 


private right of action to enforce a statute, there's no 


case -- I'm pretty confident; I have never seen one -- in 


which public importance standing is used.


So I think the public importance standing, 


unfortunately for Petitioners, is misplaced here.


So you go through -- those are the basic principles.  


Now, I know I have talked a long time, but let me just go 


through the different causes of action here very quickly.


The first cause of action is that we violated the 


Heritage Act.  And as I say, the attorney general, when he 


was in the case the first time, said we didn't.  The 


attorney general said we didn't. 


And by the way, let me just backtrack a second.  


This taking down of the statue was not some secret event.  
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It was done out in public in the way that City Councils 


operate.  The attorney general knew about it.  He offered 


an opinion immediately that said it was not a violation of 


the act.  There were discussions, as I'll come to in a 


minute.  There was even an agreement with the Washington 


Light Infantry that we'll talk about in a minute.  It was 


done in a City Council meeting where, as I recall, 


virtually every City Council member stood up and gave an 


explanation of his or her vote because it was obviously an 


important thing.  The statue -- any statue in a park 


represents that city.  The City or reasons of 


representation decided that it did not want to be 


represented there by this statue.  That's a political 


decision.  That's a political decision that is made in the 


ordinary representational way, not by -- frankly, not by 


courts.


So the first cause of action is the Heritage Act.  I 


think I have covered that.  The second cause of action 


asks for a mandamus from this Court to order the attorney 


general to bring an action.  I forget if it's under the 


Heritage Act or the Charitable Trust theory but a mandamus 


to make the attorney general do something.  Your Honor is 


probably more familiar with this than I am, but Courts 


can't mandamus constitutional officers on discretionary 


acts.  The constitutional officer has the job of deciding 
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what he thinks the law requires, and it's not a 


ministerial act by any means.  And so you can't mandamus 


the attorney general.


And, of course, that brings again the question about 


why isn't the attorney general here?  Why did the 


Petitioners never serve the attorney general?  I have no 


idea, but it sort of strikes at the heart of the very -- 


of the whole petition.  


The third cause of action is wanting to make the 


City to enjoin -- enjoin or a request a declaratory 


judgment, that the City has violated the charitable trust 


principle -- the equitable principles of charitable trust 


law by removing the statute.  And here is where we have 


discussed why members of the general public don't have the 


right to bring an action to enforce charitable trust law.  


Their theory is that the words "among others" allow them, 


as members of the general public or the beneficiaries 


theoretically of the statue -- members of the general 


public can bring that lawsuit, and as we sort of puckishly 


mentioned in the memorandum, that would mean all five 


million residents of South Carolina could do it.  It 


doesn't matter, frankly, that these Petitioners are in one 


case a descendent of John Calhoun or a descendent of one 


of the members of The Ladies of Calhoun Monument 


Association.  The fact is, they really are still, as they 
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say, however well-intentioned, they're members of the 


general public, and the legislature certainly did not 


intend for any -- for just members of the general public 


to sue and threaten the assets and operations of a 


charitable trust.


Here, the charitable trustee is the City -- was the 


City -- is the City, and it can take care of itself.  But 


if members of the general public can sue over a charitable 


trust, it's an unlimited principle.  And the legislature 


had control -- has control over who can sue.  The 


legislature has said the settlor, the trustee, the 


attorney general.  And those three categories of 


plaintiffs in such a case, to protect a charitable trust, 


are perfectly capable of protecting all charitable trusts.  


There's no reason -- it would be really a violation of the 


legislative intent and the legislative language to say 


that "among others" means anybody in the general public.


We gave an example in the memorandum of how the word 


"among others" might be -- might make it possible in a 


case where there was some particular person with a 


specific reason to be involved who had been left out by 


some drafting, and that may be the answer.  But whatever 


it is, "among others" does not mean the general public.


Those are the first three causes of action, and they 


were what was in the first case.
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The fourth cause of action is brought by the 


Washington Light Infantry that says, well, it had an 


agreement with the City before the statue came down that 


it would have a right to be heard as to the ultimate 


disposition of the statue.  And, frankly, yes, that 


agreement certainly was made.  It was made before the 


statue came down.  The City has no intention of violating 


that agreement, and if we are able to figure out an 


ultimate disposition, which we'd love to do, we're 


certainly delighted to talk to the Washington Light 


Infantry, and we have no intention of breaching that.


That being the case, it's not clear why that cause 


of action is there because it really does just ask for an 


advisory opinion.  In the memorandum, I think we have gone 


through the petition and shown that there's no allegation 


of violation or a threat of violation.  So that's asking 


for an advisory opinion.


I think that's -- let me just check with my learned 


co-counsel.  


(Pause in the proceedings.) 


MR. DERFNER:  Yeah, I just want to make clear, there 


was an agreement.  I was involved in it, frankly, between 


the City and the Washington Light Infantry and their 


lawyer, and they issued a statement, including the 


statement that said they did not own any -- they did not 
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own the statue, and we all went ahead and the statue came 


down.


That agreement is still there.  We have not done -- 


we have not disposed of or had the ultimate disposition of 


the statue, but we certainly are ready to talk with them 


about any possible disposition.


I also want to just mention one last thing:  There's 


an implication -- this is not in the petition as such, but 


there's an implication and there's a reference to it in 


the opposition to our motion to dismiss that this was some 


sudden thing that came along, that the City suddenly did 


it in the dark of night at some point.


This happened -- the City pulled the statue down in 


June 2020 after not only a lot of discussion but I 


remember myself having discussions and being involved in 


discussions with City officials as early as 2017.  So by 


the time the decision was ultimately made by the City 


council in its representative capacity, it had been a 


topic of discussion for several years.  What about putting 


some words on the statue?  Putting some context?  Moving 


it here?  Moving it there?  It was a knotty problem; it 


finally got resolved.


It got resolved the way these things get resolved.  


Cities, state legislatures, they represent people.  The 


people who wanted the statue to stay went to the City, 
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spoke at City Council, button-holed City Council members.  


That was their -- not only their right, their obligation, 


just as the obligation of people who wanted the statue 


down was to speak up.


The City Council made a decision.  People support, 


who want the statue up, they went to the attorney general.  


They asked the attorney general to intervene.  That didn't 


work.  They have gone to the State legislature.  All these 


are things that they're supposed to do, and this is how 


the process works.  They were -- the statue was up there 


for a long time.  The sentiment was to keep it there for a 


long time.  That's changed.


The City represents its constituents.  The State 


represents its constituents.  Those -- that is how you 


decide these questions, and, in that situation, it is not 


appropriate for people who are disappointed, 


unfortunately, to come to a court and ask the Court 


with -- to override the public political bodies with no 


authorization and no statute that tells the Court it can 


do that.


Thank you very much, Your Honor.  I'm sorry I took 


so long. 


THE COURT:  Okay.  That's all right.  You know, we 


understand there's a lot to get on the record.  I want to 


try to give everybody the opportunity to do that today.  I 
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know you're all trying to establish a record, first and 


foremost today.


In that vein, you know, we allot 30 minutes, 


whatever you put on your motion cover sheet.  There are 


other 2:30 hearings after this, believe it or not, and 


several 3:30 hearings after that, so I understand.  Once 


again, though, I want everybody to have an opportunity.


So who will be presenting on behalf of the plaintiff 


today?  


MR. CONNOR:  Your Honor, it's Attorney Bill Connor. 


And I would like to -- 


THE COURT:  Yes, sir. 


MR. CONNOR:  -- but this -- 


THE COURT:  Happy to hear from you. 


MR. CONNOR:  Thank you.


And I represent the Petitioners, Descendents of 


Calhoun as well as Descendent of The Ladies Calhoun 


Monument Association.  And I'm speaking for all 


Petitioners, including the Board of Field Officers, the 


organization that was there at the inception of the statue 


being erected, the Charitable Trust, all the way up.


I didn't plan to go through this, but there's been a 


lot of -- a lot misconstrued with the procedural history 


going through two cases that came in, so I do need to go 


back over the record.
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The Calhoun monument, at the end of June 2020, was 


destroyed.  The statue was warehoused at that time.  This 


was during a time that, quite frankly, there was a lot of 


protests, civil unrest, and I mention that memorandum 


because the vote was taken, and there was no time 


whatsoever to go -- take the vote, go to the Court to seek 


equitable deviation where the statue could say how to save 


the monument.  The monument is gone.  What we're talking 


about now is a statue.


There was no lawsuits brought at that time.  It 


wasn't until a year and a half later when the City started 


coordinating with an exhibit that at least one of the 


members of the history commission said it would ridicule 


Calhoun out in Los Angeles when things -- the statue had 


been warehoused, nothing is to be done by it, the monument 


has been destroyed, the charitable trust has been 


absolutely abrogated, as I'll talk about.  At that time 


was where the first lawsuit, among the descendents of 


Calhoun, were clearly -- had an investment within the 


statute was brought.


After that was brought, there was no answer from the 


City.  There were some changes because there were 


different people who had been City Council members, and, 


obviously, this is a complex case, but there was 


discussions that were started before their first motion to 
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dismiss, and those seemed to be bearing some kind of 


progress.  And, really, that's what should have happened 


with the equitable deviation I'll talk about as well.


But because of that and because at that time the -- 


my clients believed things were progressing, we did a 


notice of dismissal before we ever got a memorandum.  So 


we talk about legal theories changing, there was no legal 


theories out here beyond the fact that we did a complaint 


and there was no answer, there was no memorandum, no 


nothing when it was dismissed.  Nothing happened.  It 


stayed warehoused.


And right now, to this day, we don't know where it 


is.  We have been told it's in an undisclosed location, 


but we have had no communication.  The Board of Field 


Officers, which, again, was there at the inception of when 


the statue went up, has not been sought.  Obviously, it 


brought the lawsuit, so the whole idea that they're going 


to keep the word by talking to them just has not happened, 


so it was brought again.


I'm going to talk through why I didn't serve the 


attorney general.  We do have alternative causes of 


actions and alternative theories.  I will say this, that, 


again, we received no memorandum from the other side, no 


answer, so we need to wait until last week -- you know, 


last week, we final got something, as the storm's coming 
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in, as to what their motion to dismiss is all about.  So I 


dropped everything and as you know, Your Honor, worked 


till -- through Saturday to answer what they had.  And as 


part of it was to wait for affidavits to come in from 


professors.  The whole idea that affidavits suddenly 


showed up to -- for a new cause of action, yes, of course 


they're going to mention different theories on why Calhoun 


failed the Heritage Act, but it wasn't some kind of -- it 


was not the way it was being presented by the other side.


I do want to go into -- in fact, instead of going 


through my memorandum to keep -- for the sake of time, I 


want to respond to the memo that came in yesterday.  I 


didn't get a chance to see it until late last night -- and 


just reply to that.  Because, actually, the public 


importance exception is one of our theories that we fall 


under, and my memorandum is full of the reasons that we 


do.  But, for the sake of time, I want to go ahead and 


answer the Denson case that was used, because I found, in 


reading through it closely, this case actually helps us in 


showing we got standing.


This is a case that was -- a Supreme Court certified 


question and it really came down to the issue -- it was a 


3M shop case that involved a DUI death and good 


Plaintiff's lawyers trying to find where the deep pockets 


are.  Went all the way through the dram shop, there was an 
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insurer through the insurance company.  And so that's the 


sort of nature of the type of case that came in when -- as 


we were talking about the issue of standing on this.


And within this, the courts did opine -- I'm going 


to give this to the -- to the other side -- that 


generally, when a statute does not expressly create civil 


liability, no private cause of action exists.  But then it 


goes on specifically to say there are two parts of the way 


it's implied in the statute, and that's -- this goes on to 


other cases as well to back this up.


Number one, the essential purpose of the statute is 


to protect the kind of harm the plaintiff has suffered, 


and number two, he's a member of the class the statute 


intended.


They also mention too, by the way, it's sort of a 


difference in the Denson case than ours that legislation 


and derogation of common law must be strictly construed.  


I mean, in their case, again, we're talking about a DUI 


death going all the way up to an insurance company, and 


the issue was that the insurance company didn't report a 


lapse with the bar's insurance.  So clearly, again, good 


Plaintiff's lawyer is doing all they can, but it was 


completely disconnected, no privity, nothing like our case 


as far as the harm and the damage.


And we believe, actually, we fit in these two 
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categories, the Petitioners.  The memorandum expresses 


more than just the public exception doctrine, and the key 


thing is that, if you look at the Pinckney opinion, the 


Supreme Court upholding constitutionality of the Heritage 


Act, it's kind of interesting because this is what comes 


into play with the Heritage Act is that there were -- as 


the Supreme Court knows in the Pinckney opinion, there 


were negotiations, there were quid pro quos, and there was 


trade-offs to satisfy different groups, including taking a 


statue off to put in a house -- the grounds of the State 


House and also building a civil rights memorial.


If you look in the Heritage Act that was developed 


at the same time, it specifically talks about memorials to 


African-Americans and Native Americans along with the 


wars.  Based on what the Supreme Court talks about, there 


were two groups of people that were being protected -- 


there were special groups -- and could be harmed by local 


governments, like what Charleston did here, within weeks 


of Kingstree riots going up to three weeks later, making a 


vote, and hours later, tearing down a monument without 


going to seek any kind of deviation of the charitable 


trust, that's what the Heritage Act was meant to prevent.


I would say, too, as we go into the issue of the 


Heritage Act and at least the position that the other side 


is taking, is that the Heritage Act is solely for wars in 
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the first part of the Heritage Act, and it really -- as my 


memorandum makes clear, that's preposterous -- it was 


intended.  There's almost no monuments to the wars 


themselves.  People die in wars and wars are terrible, and 


even the banner they took off the top of the State House 


to put in the grounds was not a war.  So it doesn't go 


that clear.


But I will say this, that in considering the public 


importance exception, there are answers -- there are 


things that need to be answered.  The Pinckney decision 


wasn't long ago, and I can't think of any other Heritage 


Act cases that's been brought.  There's very little case 


law telling people what falls under the Heritage Act.


But a key thing again is, is it's our client's 


fallen into it.  And if you look at our clients, they're 


not just members of the general public.  The Board of 


Field Officers was right there at the inception.  They 


gave a piece of land to the ladies who put together all 


the money in the monument.  They gave them that piece of 


land.  And it will become important in the second part of 


the Heritage Act that that becomes something that deals 


with the Heritage Act.  They gave a piece of land.  They 


put it up.  They basically controlled it for all the years 


until the City finally took it down, so intricately 


involved within it.
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They suffered harm.  They have suffered the harm 


to -- a change to Marion Square, which they own, even 


though reputations and the expectation they would help 


honor the trust themselves, all those things that fall 


into how they come into play.  There's reputational 


damage.  My clients, again, are the descendents.


I believe that the legislature intended to protect 


those who cared about history, particularly that 


associated with Civil War, particularly, in this case, 


people who are family members of historical statues and 


other memorials.


But, in the alternative, there's the second piece of 


the Heritage Act, and that goes into issues of renaming 


within structures, and this becomes important because it's 


not as simple as John C. Calhoun.  I would tell you to go 


and read the affidavits.  John F. Kennedy writes he's one 


of the top five senators in U.S. history, one of the most 


important senators, so it is a piece, but it also goes 


into the issue that he was one of the top members of 


Congress to help hold the union together in the War of 


1812, you know, build up the army that was fought in the 


Mexican-American War, he was intricately involved in that.  


So there's a number of things that put him under that.  


But, additionally, when the City decided to just, 


within hours of the vote, take a crane out, crush the 
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monument, destroy the monument, take the statue off on the 


very top -- had to put it somewhere; you couldn't just 


destroy it with a crane -- they quitclaim deeded the land 


that was there back to the board.


So, number one, they're intricately involved, 


Heritage Act-wise; and secondly, that arguably became a 


rededication.  The land there was dedicated to John C. 


Calhoun.  And if you read the Heritage Act, it becomes 


very clear that a structure, if it's named after a 


historic figure or event, is renamed or rededicated.  It 


wasn't renamed necessarily, but you have another problem 


which is that Marion Square itself was named after General 


Francis Marion, Revolutionary War hero, and that changed 


the -- it rededicated taking Calhoun off.


So it's theories.  And I understand right now we 


have alternate theories that we have to bring standing to 


help protect the statue, but each one of these theories is 


backed by arguments. 


THE COURT:  Respectfully, I want to hone you in on 


the fact -- I understand you got your positions and you're 


passionate about that.  This is a motion to dismiss that I 


can only consider on the pleadings and the statute, so if 


you could just focus on that, that would be appreciated 


and we can cut to the chase.


As I mentioned, I have several other hearings that 
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we're far, far behind on due to the fact that this was 


only allotted a 30-minute time slot and we have been going 


about an hour, but go ahead.  


MR. CONNOR:  Well, Your Honor -- and I appreciate 


that, and the other side gave the time and they used up 


the half hour, so thank you, though.  I'll do my best.


The "among others."  The Charitable Trust Act 


provisions allow for not just the settlor, which, in this 


case, would have been the Ladies Calhoun Society that 


dissolved when they gained things in trust but also the 


trustee.  The trustee is the City who destroyed the 


monument and warehoused the statue somewhere and it's 


never -- and tried to (indiscernible). 


So those two parties, it does leave "among others," 


not just the attorney general.  And I can't think of 


another party but the Board Of Field Officers who is more 


intricately involved and would have been intended to help 


those charitable trusts.


I'd just take you to what was said within the 


Charitable Trust to just show -- because it's important 


for this piece, but "The City accepts the high honor and 


responsibilities which involves pledges (indiscernible) to 


watch over and keep as a priceless treasure in sacred 


trust."  They had a charitable trust with the statue.  


They destroyed the statue.  They have got the monument -- 
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or destroyed the monument, got the statue in a warehouse, 


and, at this point, they want -- one of the issues of the 


whole thing is we believe that the inequitable deviation, 


which is a concept they could use within Charitable Trust; 


they should have gone to the Courts, sought some kind of 


deviation saying they can't stay in Marion Square but 


where can we put it?  Instead, they destroyed most of it.  


They left the statue in a warehouse; we don't know where 


it is.  They claim they're making plans but we're not part 


of it.  The Petitioners have reached out to say let's come 


to an agreement.  It's probably -- I mean, they're going 


to be reasonable in what needs to happen, but, right now, 


the concern is what's happened since then.  So equitable 


deviation.


On the issue of the attorney general, this was 


debated.  We did leave in the mandamus.  Part of the issue 


is, is the other side would have you believe that the 


attorney general is the only party that can enforce either 


the Heritage Act or Charitable Trust, despite the "among 


others."  And so we're stuck with, "Okay, if you take that 


position, then the only thing we have is to be able to -- 


on a mandamus -- to force the attorney general to come in 


on a Charitable Trust Act.  And that's one -- right now, 


he did make his opinion about the Heritage Act, but for 


judicial economy, we -- assume that we do the motion to 
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dismiss, as they did last time, without an answer; we 


assume that part will be the mandamus.  If we're 


grandstanding this case, we plan to not even serve -- we 


will dismiss the attorney general, and we'll take this 


forward with our standing.


Again, if you go through the memorandum, we have 


plenty of grounds under the public importance exception.  


We believe it applies here.  Even if the Court is on the 


line -- on the fence about which way to go, I would say 


there's so many public importance exception issues, which 


I have outlined in the memorandum, that talk about the -- 


giving guidance to future South Carolinians.  There's very 


little case law.  There's a lot of issues that come up 


within this.


I would just repeat a couple of things that came -- 


you can see them in the affidavits.  You know, John F. 


Kennedy, again, called Calhoun one of the five most 


important senators, and, as you'll see, one of the top 


historians has said Calhoun was also perhaps the most 


original influential political philosopher in American 


history, intellectually shaped the debates of his time, in 


other words, the most significant and consequential in 


South Carolina and American -- South Carolinian and 


America history.  


This kind of case will not come up against.  The 
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idea of frivolous lawsuits is not there.  It didn't come 


up until it was forced into by my clients.  There's a lot 


of questions that need to be answered, and we believe, 


again, under the two-prong test, that they do fall under 


the protected categories for moving them forward.


I'm not even going to answer the issues about the 


other states.  I would just point out that states, during 


a certain time in 2020, made some decisions that many 


would find very precipitous.  I think the one here, how 


quickly the monument was destroyed really ties into a lot 


of what was going on.  And we don't need that again in 


South Carolina.  We don't need to see Thomas Jefferson 


coming out of the City Hall in New York and things of that 


nature, which will happen if we don't send a guidance out 


about how to handle the statute.


And I'll just -- would ask the Court to deny the 


motions -- the respondents' motion to dismiss, just, 


again, to allow for these important issues to be ironed 


out by future -- for future generations.  


MR. DERFNER:  Your Honor, I can just take 30 


seconds, if you don't mind. 


THE COURT:  About 30 seconds will be fine.  And I 


don't want to -- utmost respect to everybody involved; 


it's just, you know, my -- I have got to also respect the 


time of the other attorneys here.  Go ahead.  
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MR. DERFNER:  Number one, we do not in any way mean 


to disparage John C. Calhoun.  That is not what this case 


is about.


Number two, we would ask the Court to take judicial 


notice, since it's not in the record, of the attorney 


general's answer in the first case; that I think the Court 


can take judicial notice of its own records, including 


pleadings.


Paragraph 28 of the attorney general's answer in the 


first case gives his position on the Heritage Act.  And, 


number three, just one clarification.  I think, in terms 


of terminology, the statue of John C. Calhoun is what was 


given in 1898.  The City later added about a 100-foot 


pedestal -- not pedestal, pole -- column on which the 


statue rested.  And to the statue is still intact.  The 


pedestal, which was erected later, is what doesn't exist 


anymore but nobody -- that's not integral to the statutes.  


That's my 30 seconds.  Thank you, Your Honor. 


MR. VARNADO:  And just literally 15 seconds is that 


same piece of ground, which we consider part of the 


structure, was then deeded back without Calhoun there.  So 


that whole piece, I would say, runs into the Heritage Act.  


Thank you, Your Honor.  


THE COURT:  Sure.  All right.  Thank y'all so much.  


Obviously, I'll have to dig into our briefs and the case 
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law you cited and let you know if I need anything else.  


Okay?  


MR. DERFNER:  Thank you. 


MR. VARNADO:  Thank you, Your Honor. 


THE COURT:  All right.  Thank you.  You're free to 


leave.  


(The above matter concluded.) 
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