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Please see the attached in the above-referenced appeal for filing.  Please do not hesitate to
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Paul Allen
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Charlotte  •  Raleigh  •  Wilmington  •  Columbia  •  Asheville 


April 11, 2024 
 
Via e-mail  
South Carolina Court of Appeals 
Honorable Jenny Kitchings 
ctappfilings@sccourts.org 
1220 Senate Street 
Columbia, SC 29201 
 
 
 


Reply To: 


Paul E. Allen, Jr.  
1230 Main Street, Suite 325 
Columbia, SC 29201 
Direct:  803-274-3102 
Fax:      803-727-1259 
Email:  pallen@hedrickgardner.com 
 
 


 
 RE: Lorraine Voros, by and through her duly appointed Attorney-In-Fact, John 


Voros v. Pacifica Skylyn, LLC 
  Appellate Case No. 2024-000468 
 
Dear Ms. Kitchings: 
 


Enclosed please find correspondence with Court Administration concerning the transcript 
request in the above-referenced appeal.  Pursuant to Rule 207(b)(1), SCACR, the transcript was 
requested on March 26, 2024.  The transcript was delivered to my office on April 11, 2024.  
Please do not hesitate to contact me if you have any questions or concerns.   


 Very truly yours, 
 
 s/ Paul E. Allen, Jr.  
 


                 Paul E. Allen, Jr. 
PEA/pea 
 
Cc: All Counsel of Record (via e-mail) 
 
Enclosure(s) 
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From: Transcripts
To: Paul E. Allen, Jr
Cc: Transcripts
Subject: RE: Transcript Request for Appeal (Circuit Court Case No. 2023-CP-42-04147)
Date: Tuesday, March 26, 2024 9:27:52 AM


Caution! This message was sent from outside your organization.


Good morning,
Your transcript request has been received by our office.  You should receive communication from a
transcriptionist within 5 days with an estimated cost for production.
Thank you.
Court Reporter Section


From: Paul E. Allen, Jr <pallen@hedrickgardner.com> 
Sent: Monday, March 25, 2024 4:50 PM
To: Transcripts <transcripts@sccourts.org>
Cc: Jonathan G. Roquemore <JRoquemore@hedrickgardner.com>; Joshua D. Shaw
<JShaw@hedrickgardner.com>; Laurin M. Stevens <LStevens@hedrickgardner.com>
Subject: Transcript Request for Appeal (Circuit Court Case No. 2023-CP-42-04147)


*** EXTERNAL EMAIL: This email originated from outside the organization. Please
exercise caution before clicking any links or opening attachments. ***


Good afternoon,


Please see the attached transcript request form for a hearing conducted via WebEx on January 30,
2024, in the case of Lorraine Voros v. Pacifica Skylyn, LLC (Case No. 2023-CP-42-04147 –
Spartanburg County).  For reference, the appeal in this matter has been assigned Appellate Case No.
2024-000468.  Please let me know if you require additional information for this transcript request. 


Best regards,


Paul Allen


Paul E. Allen, Jr | Attorney
Hedrick Gardner Kincheloe & Garofalo, LLP
1230 Main Street, Suite 325 | Columbia, SC 29201
Phone: 803-274-3102 | Fax: 803-727-1259
pallen@hedrickgardner.com | www.hedrickgardner.com
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From: Smith, Cheryl A.
To: Paul E. Allen, Jr
Cc: Transcripts
Subject: Re: Transcript Request, Voros v. Pacifica Skylyn, 2023-CP-42-04147
Date: Thursday, April 11, 2024 11:50:18 AM
Attachments: Inv 1849 Voros v Pacifica Skylyn.pdf


013024 Voros v Pacifica Skylyn.pdf


Caution! This message was sent from outside your organization.


Paul,


Attached is the transcript you ordered along with my invoice.  Please let me know if
you have any questions.


Thank you.


Cheryl A. Smith, CCR, CVR-M 
At Large Circuit Court Reporter 
PO Box 80032 
Simpsonville, SC. 29680


From: Paul E. Allen, Jr <pallen@hedrickgardner.com>
Sent: Wednesday, March 27, 2024 10:24 AM
To: Smith, Cheryl A. <casmith@sccourts.org>
Cc: Transcripts <transcripts@sccourts.org>
Subject: RE: Transcript Request, Voros v. Pacifica Skylyn, 2023-CP-42-04147


*** EXTERNAL EMAIL: This email originated from outside the organization. Please
exercise caution before clicking any links or opening attachments. ***


Thank you, Cheryl.  Please proceed with preparing the transcript.
 


Paul E. Allen, Jr | Attorney
Hedrick Gardner Kincheloe & Garofalo, LLP
1230 Main Street, Suite 325 | Columbia, SC 29201
Phone: 803-274-3102 | Fax: 803-727-1259
pallen@hedrickgardner.com | www.hedrickgardner.com
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Hedrick Gardner Kincheloe
& Garofalo, LLP
1230 Main Street, Suite 325
Columbia, SC  29201



Client



Cheryl Smith
Circuit Court Reporter
PO Box 80032
Simpsonville, SC  29680
(253) 670-4693
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21 Transcript of hearing held on January 30, 2024, in the case of
Lorraine Voros v. Pacifica Skylyn, LLC, Case #2023-CP-42-04147,
before  Judge McKinnon.
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STATE OF SOUTH CAROLINA ) COURT OF COMMON PLEAS
)   2023-CP-42-04147



COUNTY OF SPARTANBURG )
)
)
)



LORRAINE VOROS, BY AND )
THROUGH HER DULY APPOINTED )
ATTORNEY-IN-FACT, JOHN )
VOROS, )



PLAINTIFF, )
)



vs. ) TRANSCRIPT OF RECORD
)



PACIFICA SKYLYN, LLC, )
DEFENDANT. )



___________________________ ) 



January 30, 2024
Via Web Conferencing 



B E F O R E:



THE HONORABLE WILLIAM A. McKINNON, JUDGE



A P P E A R A N C E S:



PATRICK E. KNIE, ESQ.  
Attorney for the Plaintiff



JONATHAN GAMBLE ROQUEMORE, ESQ.  
Attorney for the Defendant



Transcribed by:
CHERYL A. SMITH
Circuit Court Reporter
from DCRP, Digital
Courtroom Recorder
Project
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(DW) - Denotes Defense Witness



 3 (IC) - Denotes In Camera
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 1 P R O C E E D I N G S



 2 THE COURT:  Next up we have Voros vs. Pacifica 



 3 Skylyn.  



 4 MR. ROQUEMORE:  Good morning, Your Honor.  Jonathan 



 5 Roquemore for the defendant.



 6 THE COURT:  Good morning, Mr. Roquemore.



 7 MR. KNIE:  Pat Knie for the plaintiff.  



 8 And, Your Honor, I'm unfortunately under the weather 



 9 so I am working from home today.



10 THE COURT:  No problem.  I am working from home too.  



11 MR. KNIE:  And I may have to mute myself if I have a 



12 coughing attack.  



13 THE COURT:  That is okay.  



14 MR. KNIE:  All right.  Thank you.  



15 THE COURT:  Give me just one second to pull up the 



16 electronic case file.



17 All right.  Mr. Roquemore, all yours.



18 MR. ROQUEMORE:  Thank you, Your Honor.  May it please 



19 the Court.  Good morning.  



20 Mr. Knie, sorry to hear you're not feeling well.  



21 Hope you feel better soon.  



22 MR. KNIE:  Thank you.



23 MR. ROQUEMORE:  Your Honor, this is defendant 



24 Pacifica Skylyn, LLC's who I represent motion to dismiss 



25 the plaintiff's complaint or to stay it and compel the 
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 1 case to binding arbitration.  The motion was filed in 



 2 association with the answer effectively, so right off the 



 3 shoots.  And I think we have a pretty discrete issue here, 



 4 so I'm not going to waste the Court's time with a bunch of 



 5 arbitration talk.  



 6 I will tell you that there is no dispute in this case 



 7 that Ms. Voros had a POA.  That's the same person who 



 8 filed the lawsuit on her behalf, Mr. John Voros who signed 



 9 a residence and care agreement when Ms. Voros became a 



10 resident of Pacifica Skylyn in Spartanburg.  And there's 



11 no dispute that he signed it, that he also signed an 



12 acknowledgment related to an arbitration agreement that's 



13 contained in that contract.  There's no dispute that he 



14 had the authority to enter the arbitration agreement based 



15 on the scope of the POA.  And then thereafter, in 



16 accordance with that contract, Ms. Voros became a resident 



17 of Pacifica Skylyn, and Pacifica Skylyn began providing 



18 certain services pursuant to the contract.



19 During her residency, the complaint alleges that 



20 Ms. Voros was the subject of a sexual assault at the 



21 facility and filed this lawsuit related to that event.  I 



22 don't believe, Your Honor, there's any dispute that the 



23 arbitration language would be broad enough or is broad 



24 enough to cover the claim that is the subject of the 



25 lawsuit.
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 1 So the argument that has been raised in response to 



 2 the motion to dismiss and compel arbitration is that the 



 3 agreement does not demonstrate an intent by Pacifica to be 



 4 bound by its terms, the terms of the arbitration 



 5 agreement.  In other words, it's not mutual, and therefore 



 6 there's no consideration, and the arbitration provisions 



 7 fail.  That's the plaintiff's position as I understand it, 



 8 Your Honor, and I'm sure they will address it.



 9 THE COURT:  It's basically a pronoun argument, right?  



10 MR. ROQUEMORE:  It is effectively, Your Honor.  



11 Let me mention two things.  First, let me mention 



12 because this is raised in the plaintiff's brief, we've 



13 argued this exact same issue once before, like identical 



14 issue.  It's the same facility, different resident but 



15 same contractual language, but the same argument advanced 



16 by the plaintiff that because a number of references in 



17 the arbitration agreement are to "you," that the 



18 arbitration provision fails because Pacifica is not 



19 agreeing to be bound by anything.



20 Judge Hayes denied our motion to compel arbitration 



21 in that other case.  It's currently on appeal with the 



22 Court of Appeals.  



23 Your Honor, I didn't want to burden you with a bunch 



24 of paper.  We did submit a brief.  Plaintiff did too.  And 



25 I guess we could provide you with the appellate briefing 
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 1 if you so desire.  I will not do that unless you ask us 



 2 to.  



 3 But, yeah.  You zeroed in on the issue.  And our 



 4 position is, very quickly, Your Honor, there's a couple of 



 5 things.  Pacifica presented the contract and arbitration 



 6 agreement to Ms. Voros or to her POA in this case.  



 7 Pacifica, in response to this lawsuit, filed a motion to 



 8 compel arbitration.  



 9 In addition, if you look at the language, and it's 



10 really kind of the first couple of sentences of the 



11 arbitration agreement, Your Honor.  Now, the full 



12 residence and care agreement is attached as Exhibit A to 



13 our motion, but then the language is cited in both 



14 parties' briefs that I want to point you to.  



15 And it says that -- and this is the language that the 



16 plaintiff cites to:  By signing below, you agree that any 



17 and all claims and disputes, et cetera, shall be resolved 



18 by submission to neutral binding arbitration in accordance 



19 with the Federal Arbitration Act.  And then it says, Your 



20 Honor:  Except that any claim or dispute involving 



21 unlawful detainer proceedings, eviction or any claims that 



22 can be brought in Small Claims Court shall not be subject 



23 to arbitration unless both parties agree to arbitrate such 



24 proceedings, leaving it such that, Your Honor, everything 



25 gets arbitrated between -- either way.  Everything gets 
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 1 arbitrated by the plaintiff or by Ms. Voros, the resident, 



 2 against the facility or by the facility against Ms. Voros 



 3 unless it is an eviction action which only Pacifica would 



 4 have, or it's otherwise a matter that can be handled in 



 5 Small Claims Court, in magistrate's court.  And in those 



 6 -- in either of those instances, there has to be a 



 7 separate agreement to arbitrate because everything's 



 8 subject to arbitration except those two things.  And so 



 9 that suggests in and of itself that Pacifica is agreeing 



10 to be bound by the terms of the arbitration agreement, 



11 again, that it presented to Ms. Voros.



12 THE COURT:  Mr. Roquemore, you didn't draft this 



13 contract, did you?  



14 MR. ROQUEMORE:  Say again, Your Honor?  



15 THE COURT:  You didn't draft this contract, did you?  



16 MR. ROQUEMORE:  I did not draft it, Your Honor.



17 THE COURT:  Okay.  Because this is a master class in 



18 how not to draft a contract.



19 MR. ROQUEMORE:  Well, Your Honor, I do want to point 



20 out -- and so yeah, I did not draft it.  Nobody in my law 



21 firm drafted it.  



22 I want to point out that there's no case law cited by 



23 the plaintiff to support this contention that by having 



24 the singular form here, only one party is agreeing to do 



25 anything.  We cited to the case of O'Neil vs. Hilton Head 
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 1 Hospital in our brief, Your Honor.  This is a 1997 Fourth 



 2 Circuit case.  It was a case filed in state court, removed 



 3 to federal court and ultimately arbitration was compelled.  



 4 And the reason we point it out, Your Honor, is that 



 5 the language in that arbitration agreement that was the 



 6 subject of that case was "I."  And this is an 



 7 employee-employer contract between the plaintiff and the 



 8 hospital, the employer.  And the arbitration provision 



 9 that she agreed to says I understand, I also understand as 



10 a condition of employment, I agree to submit any 



11 complaints to final arbitration.  And the plaintiff in 



12 that case took the position that because the word "I" is 



13 used, that the hospital, the employer, wasn't agreeing to 



14 do anything, and so this was a one-way street in terms of 



15 arbitration.  



16 And the Court determined in that that the agreement 



17 to be bound by arbitration was a mutual one and pointed to 



18 the fact that the agreement or the contract had been 



19 proffered by the employer which implies that both -- that 



20 the employer intends to be bound by it.  It also cited as 



21 important that the employer had moved to compel 



22 arbitration in response to the complaint which is, again, 



23 evidence that it had agreed to arbitrate claims.  



24 So we think it's just -- you know, it's a case that's 



25 pretty close to on point in terms of that singular 
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 1 language being used which might suggest, oh, there's only 



 2 one party agreeing to do something here.



 3 THE COURT:  Well, except that as Mr. Knie points out 



 4 in his memo, you've got that other clause that talks about 



 5 unless both parties agree to arbitrate.  That -- that's I 



 6 think which makes Mr. Knie's argument strong, the separate 



 7 provision in the contract that emphasizes both parties 



 8 have to agree.  Isn't there?  



 9 MR. ROQUEMORE:  Your Honor, yes.  And maybe if you'll 



10 hang on just one second, Your Honor.  If it is helpful for 



11 you at any point so you don't have to dig -- let me do 



12 this.  On page 8 of our memo ---



13 THE COURT:  Hold on one second.  Hold on.  Let me 



14 pull it up.  



15 MR. ROQUEMORE:  It's called out elsewhere, too, but 



16 that's just one spot that might be easy to get to.



17 THE COURT:  Page 8, you said?  



18 MR. ROQUEMORE:  Yes, Your Honor, of our memorandum in 



19 support.



20 THE COURT:  Okay.  I'm there.



21 MR. ROQUEMORE:  All right.  So at the bottom, this is 



22 the callout that includes the information -- the language 



23 I believe you're referencing that Mr. Knie cites too.  And 



24 this is simply basically the first -- let me make sure I'm 



25 right about this.  Yeah.  This is the first two sentences 
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 1 effectively of the arbitration agreement.  



 2 And so the first sentence is this part about you 



 3 agree to do these various things.  And then -- and I guess 



 4 it's actually one long sentence because there's a 



 5 semicolon here.  It says:  Except that any claim or 



 6 dispute involving unlawful detainer proceedings -- in a 



 7 parenthetical, eviction -- or any claims that can be 



 8 brought in Small Claims Court shall not be subject to 



 9 arbitration unless both parties agree to arbitrate such 



10 proceedings.  



11 So when you read that full sentence all together, it 



12 is saying that all claims are subject to arbitration 



13 except those claims that can be filed in Small Claims 



14 Court or an eviction action which is typically in Small 



15 Claims Court, too.  And in the case of those exceptions, 



16 then they can still be arbitrated, but both parties -- 



17 since they're an exception to the rule, both parties then 



18 have to agree to arbitrate those.  So this suggests to me, 



19 Your Honor, that, okay, we've got this universe of 



20 potential claims here, and all of them are subject to this 



21 arbitration provision except for the ones that are called 



22 out as not subject to it.  And for those we have them 



23 here:  eviction and Small Claims Court.  



24 That would be my response to your question, Your 



25 Honor.
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 1 THE COURT:  Okay.  Let me hear from Mr. Knie.  



 2 Mr. Knie?  



 3 MR. KNIE:  Can you hear me now, sir?  



 4 THE COURT:  Yes.  I can hear you now.  Yes, sir.



 5 MR. KNIE:  I had myself muted just in case I coughed.  



 6 THE COURT:  Okay.



 7 MR. KNIE:  Just to focus in on what the Court focused 



 8 on, if you look at the first part of the arbitration 



 9 agreement, it refers to the word "you."  And "you" is 



10 defined by Pacifica Skylyn as the resident or the 



11 plaintiff in this case.  "You" does not mean Pacifica 



12 Skylyn.  And nowhere -- nowhere in the agreement does it 



13 say "the parties shall be bound," or "we" or "us."  And 



14 those are words to identify Pacifica Skylyn.  



15 And what's important is that this is a bilateral 



16 contract, and so there has to be mutuality under South 



17 Carolina contract law and there simply isn't any.  And to 



18 the extent that the agreement is ambiguous, I would argue 



19 it's a contract of adhesion.  We don't have a right to 



20 change the language of it.  You either sign this contract 



21 to get who you want to get in the facility or you can't 



22 come in.  So if there is an ambiguity, it's on Pacifica 



23 Skylyn.



24 Secondly, Your Honor, they make -- straight to their 



25 argument seems to be this O'Neil case.  And this was a 
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 1 Fourth Circuit decision, O'Neil vs. Hilton Head Hospital 



 2 in 1997.  That was back in the era when arbitration was 



 3 held by the courts to be preferred.  That's no longer the 



 4 case in South Carolina.  I quoted South Carolina case law 



 5 that says an arbitration contract is just another 



 6 contract.  It should be given no more weight or no less 



 7 weight.  But in O'Neil, they gave it great weight.  But 



 8 the most important thing about O'Neil, Your Honor, is that 



 9 O'Neil is a unilateral contract meaning that it's a 



10 contract for employment where there's only one signature 



11 line.  One person has to sign, and that's the employee.  



12 And in our case we have a bilateral contract where both 



13 parties have to sign, and both parties in fact did sign.  



14 And so that's the material distinction between O'Neil and 



15 our case.  And it's just simply not applicable to our 



16 case.  



17 But the third thing that I would like to point out is 



18 there also has to be valid consideration.  And there is no 



19 valid consideration.  The residents, the plaintiff, 



20 promises to do everything, and there are no promises made 



21 by the defendant.  So I think it fails both on mutuality 



22 and ---



23 THE COURT:  Well, that one, I mean, isn't admission 



24 in the facility consideration?   That seems to me that -- 



25 I mean, if you don't sign it, you don't get in, right?  
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 1 MR. KNIE:  Well, but keep in mind the courts have 



 2 held that an arbitration agreement is a contract within a 



 3 contract so you can't consider the promises -- other 



 4 promises in the contract.  You simply have to look at the 



 5 arbitration agreement, and within the language of the 



 6 arbitration agreement itself, there has to be separate 



 7 consideration, which there is not I would respectfully 



 8 submit, Your Honor.  



 9 And again, Mr. Roquemore and I in another case 



10 litigated the identical language.  It was before Judge 



11 Hayes.  Judge Hayes, in a well-written decision I think on 



12 July 28, 2022, ruled against arbitration for the very 



13 reasons that I'm arguing, literally I'm arguing from this 



14 order today, Your Honor.  



15 THE COURT:  Mr. Knie, let me get back to your 



16 colleague for a second.  



17 Is it Roquemore or Roquemore?  Which do you prefer?  



18 MR. ROQUEMORE:  It's Roquemore like R-O-C-K, Your 



19 Honor.



20 THE COURT:  Roquemore.  Okay.  Mr. Roquemore, would 



21 you agree with me that if the contract intentionally was 



22 written in such a way that the residents were required to 



23 arbitrate their claims but the facility was not, that 



24 would be unenforceable in South Carolina?  



25 MR. ROQUEMORE:  All right.  Your Honor, I think I 
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 1 understand your question.  Yeah.  If there is -- I think 



 2 that would result in there being no consideration for the 



 3 plaintiff's promise to -- or I keep saying plaintiff -- 



 4 the resident's promise to arbitrate.  Because that's our 



 5 position here is that the consideration is the -- is the 



 6 counterpoint promise to arbitrate by Pacifica which is 



 7 valid consideration in South Carolina.  And so if ---



 8 THE COURT:  If it's there, right?  So where the two 



 9 questions collapsed into the same question, right?  



10 MR. ROQUEMORE:  Correct, Your Honor.  If it's -- if 



11 it's there.  



12 And I think one of the things I wanted to highlight 



13 about -- before I say that, you're asking me questions.  



14 I'll stop.



15 THE COURT:  No.  Go ahead.



16 MR. ROQUEMORE:  Okay.  Just in response to three 



17 things Mr. Knie mentioned.  I'll start with the second one 



18 which was the idea that it's an important distinction that 



19 the hospital, that the O'Neil case was unilateral, and 



20 here there's signatures for both parties.  I think maybe 



21 the way the O'Neil case was was effectively, by accepting 



22 employment with the hospital, the plaintiff in that case 



23 had agreed to the terms of the arbitration.  Maybe there 



24 was an actual signature, too.  I'm not sure.  But it would 



25 seem to me that it would be less likely to be enforced if 
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 1 you only had one signature because there's otherwise no 



 2 indication that the hospital had agreed, whereas here you 



 3 have a signature by the facility agreeing to the terms of 



 4 the contract that is presented.  I wanted to mention that.  



 5 I don't know that it's of any import necessarily, 



 6 Your Honor, but Mr. Voros who signed this on behalf of his 



 7 sister did not have to agree to arbitration.  If you read 



 8 -- we haven't focused on that, but if you read the 



 9 remainder of the arbitration agreement, it's not mandatory 



10 that it be signed.  And after you sign it, you can decide 



11 -- you can change your mind within 30 days, too.  I did 



12 want to point that out, Your Honor.  



13 And I did want to start back where your question 



14 started which is the consideration here is the mutual 



15 promise to arbitrate if the Court were to find that a 



16 mutual promise to arbitrate exists here.  And we believe, 



17 again, the language -- I think in a sense certainly the 



18 first part of the arbitration agreement is in language 



19 that a layperson can understand.  You're agreeing to do 



20 these things.  You need to make it clear you understand 



21 you're agreeing to do these things.  And admittedly, it's 



22 not as clear that the facility is also agreeing to do this 



23 because language like "we are also agreeing to do this" is 



24 not in there.  But when you read that full sentence as a 



25 whole,  why would you need exceptions to the types of 
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 1 claims that have to be arbitrated between the parties if 



 2 Pacifica wasn't agreeing to do anything?  And clearly, 



 3 Pacifica is agreeing to be bound by the arbitration 



 4 agreement because there are things called out that only 



 5 Pacifica can do like an eviction action that are expressly 



 6 not subject to that provision.



 7 THE COURT:  Where does that provision appear?  I'm 



 8 looking at the contract now.  Where is the exception in 



 9 the contract?  



10 MR. ROQUEMORE:  Yes, Your Honor.  So under 



11 arbitration, if you flip through the first -- are you -- 



12 just so I can help you, are you looking at the actual 



13 agreement now?  



14 THE COURT:  Yes.



15 MR. ROQUEMORE:  Okay.  So if you go down where you've 



16 got that super indent by signing below, if you go down 



17 two, three, four ---



18 THE COURT:  Right.  I see it.



19 MR. ROQUEMORE:  --- the fifth line.



20 THE COURT:  Okay.



21 MR. ROQUEMORE:  Yeah.  You've got that provision that 



22 says:  you agree -- okay.  Five lines of stuff.  And then:  



23 except that any claim or dispute involving these types of 



24 things shall not be subject to arbitration.  Well, if 



25 Pacifica wasn't agreeing to arbitrate anything, there 
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 1 wouldn't need to be exceptions for things that it has 



 2 agreed to arbitrate.  That in and of itself suggests 



 3 there's this -- you know, we've got this pot of stuff.  



 4 We've got all these kind of claims that can happen.  We're 



 5 agreeing to arbitrate those except for things that you can 



 6 file in magistrate's court, things that we can file in 



 7 magistrate's court which would include, of course, an 



 8 eviction proceeding.  



 9 Now I'll be quiet, Your Honor.



10 MR. KNIE:  May I argue just for another minute, Your 



11 Honor?  



12 THE COURT:  Yeah.  Let me read for a second, 



13 Mr. Knie.  Then I'll be happy to hear from you.  I'm just 



14 thinking this through.



15 (Pause in proceedings.)



16 THE COURT:  All right.  Mr. Knie, go ahead.



17 MR. KNIE:  Your Honor, that exception that 



18 Mr. Roquemore basically stands on really hurts them 



19 because in fact what it's saying is that everywhere else 



20 you, not the parties agree, but you meaning the resident, 



21 agree to arbitrate and to do other things.  And then when 



22 it gets down to the point about evictions, that's the only 



23 time that the parties have mutual rights.  And so I think 



24 that even -- even more clarifies the fact that this is not 



25 a mutual bilateral agreement.  
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 1 And then if you look at the third sentence of the 



 2 arbitration agreement, Your Honor -- and I believe it's in 



 3 bold print.  I don't have the agreement in front of me.  



 4 Just my brief.  It says, once again, you give up your 



 5 constitutional right to have any such dispute decided in a 



 6 court of law before a jury and instead accept the use of 



 7 arbitration.  Again, it doesn't say "the parties" or "we."  



 8 It just says "you," and "you" is defined as the resident.  



 9 And, you know, they -- unfortunately for them, Pacifica 



10 Skylyn directed to have this document prepared, and I 



11 think they have to rely on it to their detriment because 



12 of its ambiguity.



13 THE COURT:  Mr. Roquemore, let me just make sure I -- 



14 your best argument, if I'm understanding it correctly, is 



15 that under the exception, there's an exception for 



16 eviction proceedings, which of course an eviction 



17 proceeding can only be brought by the facility.  And if 



18 there's an exception for eviction proceedings, that must 



19 mean then that other claims by the facility would also be 



20 subject to arbitration?  Is that -- is that the argument?  



21 MR. ROQUEMORE:  That is, yeah.  Correct, Your Honor.  



22 That is our argument with respect to that language, that 



23 you wouldn't need that language if Pacifica had -- wasn't 



24 agreeing to arbitrate everything.  there'd be no need for 



25 it, in addition to the fact that Pacifica presented this, 
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 1 Your Honor.  Obviously, it's agreeing to arbitrate if it's 



 2 presenting it and then has moved to compel arbitration.  



 3 In addition to -- and this is in the brief, so these 



 4 are smaller points.  But throughout the rest of the 



 5 arbitration agreement, there are maybe three or four 



 6 instances of "the parties" or "mutuality" with respect to 



 7 various pieces and parts of the arbitration process which 



 8 would also suggest mutuality with respect to arbitration, 



 9 Your Honor.



10 THE COURT:  Okay.  All right.  Mr. Roquemore, I think 



11 you have done an outstanding job and you made the very 



12 best argument you can with the contract you did not draft 



13 which is not a good contract for your clients.  I'm going 



14 to rule for the plaintiff in this case.  The basis for my 



15 ruling is what both parties have talked about.  I mean, 



16 the language, I mean, it was drafted by the facility.  Any 



17 ambiguity is construed against them.  There's no mention 



18 at all of any obligation by the facility to arbitrate any 



19 claims.  And then on top of that, looking at one more 



20 minor part, it's talking about you agree that any and all 



21 claims arising from the agreement, you know, whether made 



22 against the community or any other individual or entity, 



23 it doesn't say "or against you."  It seems to, again, be 



24 talking about claims against the community or doctors, 



25 nurses, other -- you know, it's all one way you giving up 
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 1 this right to bring a lawsuit.  So -- and there's some -- 



 2 some possible ambiguity introduced by the exception.  And 



 3 logically I think you've got a point, Mr. Roquemore, but 



 4 your client drafted the contract.  It very clearly places 



 5 all the arbitration obligations on the resident and not 



 6 the facility.  So I'm going to deny the motion.



 7 MR. ROQUEMORE:  Thank you for your time, Your Honor.



 8 THE COURT:  You bet.  



 9 Mr. Knie, will you draft an order?  



10 MR. KNIE:  I will, Your Honor.  Thank you.



11 THE COURT:  Yes, sir.  



12 Mr. Roquemore, well argued.



13 MR. ROQUEMORE:  Thank you, Your Honor.  It's always a 



14 pleasure to be in front of you.  I hope you have a great 



15 day.



16 THE COURT:  Likewise.  You too.  



17 MR. KNIE:  Thank you, Your Honor.



18 THE COURT:  Mr. Knie, very nice to see you as always.  



19 MR. KNIE:  Thank you, sir.  I didn't know if I was 



20 muted or not.  



21 THE COURT:  That's okay.  



22 (End of transcript of record.)



23



24



25
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