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STATE OF SOUTH CAROLINA
ADMINISTRATIVE LAW COURT

" Robert Spigner, #65500,

Docket No. 23-ALJ-15-0022-AP
Appellant,
FINAL ORDER

V.

South Carolina Deparfment of Pmbation,
Parole and Pardon Services,

Respondent.

N’ M’ e N e N N N N N N

This matter is before the South Carolina Administrative Law Court (ALC or Court)
-pursuant to an appeal filed on July 21, 2023, by Robert Spignér (Appellant), an inmate in the
| custody of the South Carolina Department of Corrections (SCDC). On June 21, 2023, the South
-Carolina Department of Probation, Parole and Pardon Services (Department or Respohdent)
netiﬁed the Appellant of the South Carolina Parole Board’s (Board) unanimous decision to deny
 the Appellant parole. _The»Appel.lant challenges the Board’s deniaI ef parole on the basie that the
criteria that was in effect at the time of his parole violation in 1971 controls his parole and that the
Board’s use of incorrect criteria renders him ineligible to be a part of the parole program. After

careful consideration of the parties’ briefs, the Department’s determination is afﬁrmed

ARLAR AR U TR FEILNAS

On September 8, 1971; the Appellant was sentenced to life in prison for murder, with the
possibility of parole after service of ten (10) years. In 1981 upon his initial appearance, the
Appellaﬁt was granted parole. However, in September of 2000, the Appellant’s parole was
. reyoked for absconding supervision, a‘dmitﬁhg to the use of cocaife and crack cocaine, failure to
maintain employment-and festing positive for marijuana. Since the Appellant’s parole revocation,
the Appellant has been befere the Parole Board ten (10) times each resulting in the denial of parole.

At the Appellant’s most recent appearance on June 21, 2023, the Board unanimously dergchtbg th
Appellant parole due to the nature and seriousness of the current offense, use of dead%@w,@@LlE 0

o
24,
this or previous offense and for the Appellant’s failure t6 successfully completeéa community ‘%
supervision program. On July 21, 2023, the Appellant filed an appeal with the cmflrt» JAN O3 2024
1\? °§



ISSUE ON APPEAL

Whether the Parole Board not using the pafole criteria in effect in 1971, renders the

* Appellant ineligible for parole?

STANDARD OF REVIEW
The court’s Jur1sd1ct10n to review this matter 1s derived from the South Carolina Supreme

Court decisions in 4/-Shabazz and F urtzck See AZ—ShabaZZ V., State 338 S.C. 354,527 S.E.2d 742

(2000) (establishing an administrative review process for inmate appeals); see also Furtickv. S.C.

‘ Dep’t of Prob., Parole & Pardon Servs., 352 S.C. 594, 576AS.E.2c.1 146 (2003) (incbrpora_lting ﬁnal '
_decisions of the Department into that review process). As explained By the Al-Shabazz Court,

“procedural due process is guaranteed when an inmate is deprived of an interest en@ompassed by
the Fourteenth Amendment’s protection of liberty and property.” Wicker v. S.C. Dep 't of Corrs.,
360 S.C. 421, 424, 602 S.E‘.2'd 56, 58 (2004) (citation omitted).

Since parole is a privﬂ,ege, not a right, the routine denial of parole does not constitute such
a liberty interest. See Cooper v. S.C. Dep’t of Prob., Parole & Pardon Servs., 377 S.C. 489, 495-
96, 661 S.E.2d 106, 109-10 (2008) (citation omitted). If, however, the Board “deviatés from or

. renders its decision without consideration of the appropriate [statutory] criteria, . . . it _éssentially

abrogates an inmate’s right to parole eligibility and, th.us,'y infringes on a state-created liberty
interest.” Id. at 499, 661 S.E.2d at 111. Thus, this court may review decisions .from the
Department for viplatibns of statutory procedure or procedﬁral due process only but may not
review the Board’s substantive decision to dehy an appellant parole.

In reviewing such matters, the court sits in its appellate capacity. See id. at 497, 661 S.E.2d

. at 110 (citation omitted); 4/-Shabazz, 338 S.C. at 377, 527 S.E.2d at 754 (citation omitted). Under

the Administrative Procedures Act, the court’s review in appellate matters is confined to the
record. S.C. Code Ann. § 1-23-380(4). The court may mod.{fy or reverse the decision of the
agency when substantial rights of the appellant have been prejudiééd. S.C. Code Ann § 1-23-
380(5). Su‘bstantial rights of the appellant are prejudicédlwhen the agency’s findings, ihferences_,
conclusions, or dyeci.sions are: (a) in violation of éonstitgtional or statutory provisions; (b) in excess
of the statutory authority of the agency; (c) made upon unlawful procedure; (d) affected by other
error of law; (e) clearly erroneous in view of the reliable, probative, and substantial evidence on
the whole record; or (f) arbitrary or capricious or éharacterized by abuse of discretion or clearly

unwarranted exercise of discretion. Id.



DISCUSSION
As stated supra, parole is not a right, but a privilege. State v. Dingle, 376 S.C. 643, 649,
659 S.E.2d 101, 104 (2008) (citing Swilivan v. S.C. Dep’t of Corrs., 355 S.C. 437, 443, 586 S.E.2d
124, 127 n.4 (2003)). The discretion to grant parole lies solely with the Board. Id. at 649, 659
S.E.2d at 104-05 (c;,iting State v. McKay, 300 S.C. 113, 115, 386 S.E.2d 623, 623-24 (1989)). If,

in denying parole, the Board follows proper procedure, then its decision will constitute a routine

denial of parole and summary dismissal of the case would be appropriaté. See Cooper, 377 S.C.
- at 500, 661 S.E.2d at 112; see also Compton v. S.C. Dep’t of Prob., Parole & Pardon'Servs.; 385
S.C. 476,479,685 S.E.2d 175, 177 (2009). The proper procedure for the Board to follow includes
‘considering the _facﬁbrs outlined in Seétion 24-21— 640 of the South Carolina Code, as well as those
listed in the Department’s parole form. &,’oopeh 377 S.C. at 500, 661-S.E.2d at 112; Compton, 385
S.C. at 479, 685 S.E.2d at 177; see also S.C. Code Ann. §.24-21-640 (Supp. 2019) (setting forth
the statutory factors warranting parole). Additionally, the Board must utilize an actuarial risk and
needs assessment tool, known as COMPAS, in making its parole determinatic_)ns. See S.C. Code
Ann. § 24-21-10(F) (Supp. 2019). _
If the Board -fails to follow proper procedure, giving due consideration to the specified
B factors, an appellani is denied his liberty interest in parole 'eligibility. Cooper, 377 S.C. at 499,
661 S.E.2d at 111. If, however, the Board adheres to procedure and considers all the requisite
factors, the appellant’s liberty interest is protected, and the Board has the.discretion to deny parole
based on any of the factors found in Section 24-21-640 or its own criteria. See id. at 499, 661
S.E.2d at 111-12. Here, the Board’s order plainly reflects that it considered all the appropriate
factors — including: those set forth in Section 24-21-640, the Departmént’s ‘own criteria for parole
- consideration, and an actuarial risk and needs assessment — before making its decision to dény the
Appellant parole. Thus, as a routine denial of parole, the court’s ability to further review this
matter is limited: - - | |
[Tlhe [] Board may avoid [reversal of ité parole determinations] if it clearly states
in its order denying parole that it considered the factors outlined in [Slection 24-
21-640 and the fifteen factors published in its parole form. If the Board complies
with this procedure, the decision will constitute a routine denial of parole and the
ALC would have limited authority to review the decision to determine whether the

Board followed proper procedure. Under that scenario, the ALC can summarily
dismiss the inmate’s appeal.



Cooper, 377 S.C. atISOO, 661 S.E.2d at 112; see Compton, 385 S.C. at 479, 685 S.E.2d at 177.
Consequently, because the record reflects that the Board routinely denied the Appellant parole

after complying with the necessary procedure, the court may not interfere with the Department’s

determination.
ORDER
THEREFORE, for.the foregoing reasons, the Department’s decision is hereby
AFFIRMED. ' ‘
AND IT IS.SO ORDERED.

S. Phillip Lenski
Administrative Law Judge

January 3, 2024
Columbia, South Carolina
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State of South Carolina
Department of Probatlon, Parole and Pardon Serv1ces

HENRY McMASTER

JODI GALLMAN
Governor Acting Director
: : 293 GREYSTONE BLVD
‘ ) ' POST OFFICE BOX 207
: : COLUMBIA, SOUTH CAROLINA 29202
Telephone: (803) 734-9220 -
Facsimile: (803) 734-9440
: www.state.sc.us/ppp
b
December 14, 2023

The Honorable Phillip Lenski

_ Judge Administrative Law Court
1205 Pendleton Street, Suite 224

' Columbla, S.C. 29201

RE:iRobert Spigner, #065500 v. S.C. Department of Probation, Parole and Pardon Services
DearE Judge Lenski:

Please find enclosed for filing the Brzef dated December 14 2023 along w1th proof of service in
the above referenced case.
Thax?k you for your cooperation in this matter.

Sincerely,

/2// C 6663 E/’lc o

Matthew C. Buchnan
General Counsel

MCB:dn

Enclosures o
ce: ;Robert_Spigner, #065500



STATE OF SOUTH CAROLINA ' [k
In The Administrative Law Court :
Docket Number 23-ALJ-15-0022

APPEAL OF FINAL DECISION
Department of Probation, Parole, and Pardon Services

ROBERT SPIGNER, #065500 c.veu.vveuevveereeerceeseeeseesnsessessssseseseses oo APPELLANT

S.C. DEPARTMENT OF PROBATION, PAROLE AND
PARDON SERVICES, .....coimmummirnrinsreensecsesseesseereesssesssesss s sesseese oo, RESPONDENT

" CERTIFICATE OF SERVICE

i

I Dawn K Nichols, Executlve A551stant to counsel for Respondent, certify that I have
served the within Brzej, dated December 14, 2023, on Appeliant by depositing a copy of the same
in the United States mail, postage prepaid, the 14t day of December, 2023, addressed to:

Robert Spigner, #065500
‘Allendale Correctional Institution -
11057 Revolutionary Trail

Fairfax, S.C. 29827

I further certify that all parties required by Rule™ 2;0 be serv?iy/ﬁrved.
. | KAy 2

P ' : Dawn Nichols

1 : Executive Assistant
' South Carolina Department of Probation,
Parole, and Pardon Services

P. O. Box 207

Columbia, South Carolina 29202




STATE OF SOUTH CAROLINA
In the Administrative Law Court.
Docket Number 23-ALJ-15-0022

'« APPEAL OF FINAL DECISION
Department of Probation, Parole and Pardon Services

RO}§3ERT SPIGNER, #065500, .......cccvurrrrrrrierrnnerierensesiesensens PO e APPELLANT

:
:
|

S.C.f DEPARTMENT OF PROBATION, PAROLE AND ,
PA@ON SERVICES, ....ccoovvirernveninrenrinenes e st eees RESPONDENT

i
i

t
|
¢

BRIEF OF RESPONDENT

‘Matthew Buchanah
General Counsel

South Carolina Department of Probation,
Parole and Pardon Services '
P.O. Box 207

Columbia, South Carolina 29202
(803) 734-9220

ATTORNEY FOR RESPONDENT
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L E “Does the S.C. Parole Board render Petitioner ineligible for parole by using the incorrect
i criteria in deciding whether to continue Petitioner on parole?”

ii



STATEMENT OF THE CASE

On December 23, 1970 the Richland County Sheriff’s Department rece1ved acall thata

chec_lcer cab was found parked half-'Way between Sunglow and Conders Road in Columbia, South

Caro;lina. After the authorities responded they found Victim slumped over the steering wheel,
shotiin the right temple and her throat cut. Deputies contacted the Checker Cab dispatcher,

learr;ling that Victim’s last pickup werc two males from the airport wishing to be taken to Farrow
-, . _ .

Roacgi. Deputies then spoke to the individuals at the airport, but the interviews brought no leads so
~ the céase grew cold.

|
‘ On February 177, 1971, investigators caught a break when a witness came forward who

i
i .

-said Ethat on thie i'neident date, he gave Appellant and his co-defend_ant aride to the airport_. He
was ;Etold to pick them up later on Catalina Court. When he returned, both defendants ran to his
Vehlele and the noticed Appellant was in possession of a reddish purse. They informed the
wrtness they had just robbed and shot a cab driver. After th1s new 1nformat1on Appellant was
brought in for questioning. After be1ng advised of his rights, he informed the authorities that he ‘
in faEct did committed the robbery; hoWever, he said the co-defendant actually shot Victim. .

- On September 8, 1971, Appellant appeared before the Honorable Wade Weatherford for
the charge of murder. Upon completion of this appearance Judge Weatherford sentenced the
’_ Appellant to a term of incarceration for the remainder of his natural life.

. . At the time of the offense South Carolina law allowed for parole eligibility upon the
servlce of ten years. Appellant was granted parole upon his 1n1t1al appearance in 1981.
Appellant’s parole was later revoked in September of 2000 due to his admitting the use of
cocame, abscondrng supervision, failure to maintain employment, and testing positive for

!

marijuana.



the dienial of parole. At his most recent hearing on June 21, 2023, the Board rejected him for the
i ) .
nature and seriousness of the offense, use of a deadly weapon, and failure to successfully

Since his revocation, Appellant has appeared before the Board ten times, each resulting in

{
(

complete a community supervision program.
i

Appellant now brings this appeal arguing that the Board has rendered him ineligible for

i
{
i

paroie by using the incorrect criteria in deciding whether to grant him parole. Respondent would
o

submlt that Appellant is parole eligible by the operatlon of him recelvmg parole hearings, and the

: Board’s use of the criteria of parole consideration does not render him ineligible for parole.

Respondent’s brief follows.

. ARGUMENT

L. TheBoard’s use of criteria developed after Appellant"sdate of offense does not render
him ineligible for parole. '

Appellant argues, in essence, that the criteria considered by the Board was not identical to
the criteria existing when he committed the crime. While he does not use the phrase “ex post
facto,” Appellant appears to be making that argument when he claims, “The law and the policys

(sic)jthat were in effect in 1970 are the law and policys that govern ny parole.’.’.Appellant’s Br,

p. 3.!The law ex1st1ng at the time of the offense and not at the time of sentencing determmes

whether an increase of pumshment or reduction of benefits constitutes of an ex post facto

t

v1olat10n Elmore v. State, 305 S. C. 456,409 S.E.2d 397 (1991) However, in this matter the law

regardmg the mandatory cnterla is identical to what existed at the time the crime was committed.

Use pf the criteria in the denial of Appellant’s parole is not a violation of ex post facto.



l

u o o : o .

| At the time Appellant committed this crime, section 55- 612 revealed the mandatory
l

' cntena the Parole Board was obl1gated to apply to an inmate seekmg parole Section 55-612 of

the South Carolina Code of Laws specifically states:

The Probation, Parole and Pardon Board shall carefully consider the
record of the prisoner, before, during and after imprisonment, and
no such prisoner shall be paroled until it appear to the satisfaction of
; the Board, that the prisoner has shown a disposition to reform; that
P in the future he will probably obey the law and lead a correct life;
that by his conduct he has merited a lessening of the rigors of his
imprisonment; that the interests of society will not be impaired
thereby; and that suitable employment has been secured for him.

S.C.ICode Ann. §55-612 (Supp. 1962)

In comparing this to the previously mentioned section 24-21-640, the only

difference is the word “shall” has been replaced by the word “may.” ThlS change does not

§

affect the Board members or the criteria used in the determination of parole This minor

d1ffqrence must be considered procedural, and cannot be considered a violation of ex post

i
i

facto. A pfocedural change is not ex post facto even though it may work to an inmate’s

$
1

disaévmtage. Roller v. Gunn, 107 F.3d 227 (1997).

However, even Appellant cannot claim d1sadvantage because he was actually
granted parole under the 1976 Code language of 24-21-640 when he received parole in
l98l. Therefore, Appellant’s argument about being made ineligible for parole by the
chan%ge in the law should not be well;talcen by this Court.

IL: Policy language regarding the Department’ s response to parole violations has no
bearing on Appellant’s current parole consideration hearings.

Appellant claims that language regarding the Department’s response to parole violations

{
4
1}

somehow applies to his routine denial of parole. He appears to assert that because he is serving for

a r‘e\éoeation of parole, the policy regarding responding to violations still applies.



£33

Of course, thls 1s inaccurate. Appellant is not “serving” a parole revocatlon His- life h
sentence is a contmumg sentence, and recelvmg parole only allows him to setve that sentence
outslde the conﬁnes of the Department of Correctlons and under the supervision of the Department
When that parole 1s revoked, the same sentence continues, only the person is once again required
to sewe the sentence as an mmate When the Board revokes a parolee the person is “required to
ser\;e any part of the remalmng unserved sentencc ” 8. C Code 24-21- 680

| } . Therefore, Appellant’s assertion that he should be considered for parole differently because

of hlS parole revocation i 1s unfounded.
LCONCLUSION

Based on the foregomg arguments, Respondent respectﬁllly requests Appellant’

arguments be dlsm1sse_d and the final decision of the Board be affirmed.

3

; : Respectfully submltted

| Matthew Buchanan
General Counsel

, v South Carelina Department of Probation,
: ' : Parole and Pardon Services

' _ 3 ' 293 Greystone Boulevard
Columbia, South Carolina . Columbia, South Carolina 29202
December 13,2023 . : (803) 734-9283
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CHAPTER IT

PROBATION AND PAROLE
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SUPERVISION

Supervisioh must be directed toward attaining the two broad

‘objectives of rehabilitation; the readjustment of thie >ffender and the

protection of Society.

% the Initial Interview and those conta:zts ‘mmediately followiné
it, the grouni work for cooperative,'acti§e and sincere participation and
‘communication between the officer and the individual is laid:

1. The Officer explains the purposes of our agency and its plans,

2, Presents the rules and regulations of the Department to the
individuai in a positive way, in an effort to encourage his accéptance of

them as a fair and reasonable standard of conduct rather than behavior

restrictions, by force,

3. One of fhe'more~con5tructive aspects of the initial inter-
-view is the personls knowlédge that although the officer is aware of his
difficulties aﬁd weaknesses, he, nevertheless, accepts him as a person
to be given every opportunity for readjustment as an accepted citizen of
society.

L. The officer reviews the-probationer}s and parolee'!s immediate
problems, plans with him and endeavors to learn the individual's attitude
toward them as ﬁell‘as %he actions which he may take in the future. In
all these situation, the officer attempts to'plan with the person and
not for him, |

5. The individual is told (Initial Contact) of ‘the conditions
under which he will bé supervised—-home, employment; reporting instructions,
visits by the offiCer:to home, family and employer,

6. The individual is given the understanding that the degree of
his adjustment will regulate:thé frequency of these contacts and that the

relaxation of controls will be determined by his conduct., However, a
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personal contact will be made at least each month.,

7. It should be the aim of every officer to emphasize the re-

habilitation aspect of supervision; however, when a person clearly violates
. — T ———————————

e conditions of his Probation or Parcle it is then mandatory that we re-

sort to the enforcement phase,
— - e )

8. Each apparent of alleged violation must be reported immediate-
ly to the Director as set forth in the secﬁion dealing with violations of
parolees and to the Court as set forth in the section dealing with viola-
tions of probationers.

9. At NO time shall the officer assume sufficient authority to
grant anqther chance to the parolee,-withoutvfirst securing instructions

from the Director or Parole Board, to do so. These sam
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must be secured from the Court in the case of prob same

[S]

oners. In
connection NO officer shall withdraw any warrant without propér auth-

orizatione.
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Form 15.1- Arrest Warrant Z\JK g 1fé Zq @

Furm Approved by
SC Altorney General
Section 17-13-160
March 15 1978

PAROLE
STATE OF SOUTH CAROLINA ARREST WARRANT
COUNTY OF RICHLAND Indictment Number 71-GS-40-29}301
' Warrant Number W-40-00- OQQB

s
State Identification No. (SID) E2125
TO ANY LAW ENFORCEMENT OFFICER OF THIS STATE OR COUNTY OR OF THE MUNICIPALITY OF COLUMBIA, AND ANY CONSTABLE OF

THIS MAGISTERIAL DISTRICT: . 2 g 3
At appearing from the attached affidavit that there are reasonable grounds to believe that ROBERT SPIGNER, did on the ﬁf‘ﬁ Zm

violate the criminal laws of the State of South Carolina as set forth below:

DESCRIPTION OF OFFENSE:

Robert Spigner has violated conditions 2, 3, 4, 7, and 11 of his parole as ordered by the SC Probation, Parole, and
Pardon Board per parole certificate dated 7/7/81, and the Order of Continuation dated 5/11/98.

Now, therefore, you are empowered.and directed to arrest the said defendant and bring ROBERT _SPIGNER before me forthwith to be dealt with
according to law. A copy of this Arrest Warrant shall be delivered to the defendant at the time of its execution, or as soon thereafter as is practicable.

Done at COLUMBIA, S. C. this

o 29 WRXN - N
' %WL bl (LS)

Sighature of Probation and pzfole Agent

County of RICHLAND

STATE OF SOUTH CAROLINA AFFIDAVIT

Personally appeared before me, one VICTORIA JAKES, who, first being duly sworn, deposes and says that ROBERT SPIGNER did within this County
6a 55 4

and State onthe ___ day of 3 , , Violate the criminal laws of the State of South Carolina in the following particulars:

DESCRIPTION OF OFFENSE:

Robert Spigner has violated conditions 2, 3, 4, 7, and 11 of his parole as ordered by the SC Probation, Parole, and
Pardon Board per parole certificate dated 7/7/81, and the Order of Continuation dated 5/11/98.

The affiant states that there is probable cause to believe that the defendant named above did commit the crime(s) set forth, and that such probable

cause is based on the following facts:

Robert Spigner has moved to an unknown location without knowledge or consent of his Agent on or about 3/16/00, thus
absconding supervision; failed to report as instructed missing monthly reports for 2/99, 3/99, 4/99, 5/99, 6/99. 7/99. and
9/99; has failed to report weekly as instructed missing reports for 3/20/00 and 3/27/00; t&sted positive for marijuana on
1710/00; admitted to using powder cocaine weekly on 10/12/98, admitted to usifig crack cocaine on 8/2/99 and 12/6/99;
admitted to using cocaine on 8/2/99 and 8/23/99; has failed to maintain employment: has failed to make availabléo the
Agent the means to visit his home due to absconding, thus failing to carry out all instructions.

Sworn to and Subscribed before me ' 7 '
this day of 29 MAR 2000 : ///W 724U
. ' Affj

Yo T

@ 4‘.) : Address:
. D (L.S) SC Dept. of Probation, Parole, and Pardon

Signature of Netary Public ?;;ltgrségzlcshtlr?elctj County Offce :

Columbia, SC 29201
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