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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
COUNTY OF FLORENCE ) FOR THE TWELFTH JUDICIAL CIRCUIT
)
James Edgar Hutchinson, #258003, ) I
Applicant, ) Case No.: 2019-CP-21-2808 ¢, %) ;
V. } (‘1; SOl
) ORDER OF DISMISSAL ;;;;55;;;{ ™
State of Scouth Carolina, ) {;_ ot 12
Respondent. ) e .

< &= =
This matter is before the Court by way of an application for post—convictiogref-}%f (IE%R)
filed by James Edgar Hutchinson (Applicant) on October 4, 2019. On October 18, 2022, an
evidentiary hearing was convened before me. Applicant was present and represented by Stcven
W. Fowler, Esquire. Assistant Attorney General Danielle Dixon represented Respondent.
Following a thorough review of the records before this Court and the testimony and evidence

presented at the hearing, this Court tinds Applicant did not meet his burden of proof. Thus, this

Court denies relief and dismisses this application with prejudice.

Procedural History

Applicant is confined in the South Carolina Department of Corrections serving a twenty-six
year sentence. In January 2019, the Florence County Grand Jury indicted Applicant for two counts
of first degree burglary (2018-GS-21-1520; -1523). These charges arose from home invasions on
April 9, 2010 and April 10, 2010, wherein Applicant broke into the same victim’s home and stole
two televisions. Law enforcment found the televisions at a pawn shop; the pawn receipt indicated
Applicant had pawned them. Applicant later confessed to both burglaries.

On January 8, 2019, Applicant pled guilty pursuant a negotiated plea before the Honorable
Thomas A. Russo. Assistant Public Defender Caroline Lawson represented Applicant, and Deputy

Solicitor John Jepertinger respresented the State. In exchange for the guilty plea, the State agrecd
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to withdraw a notice of intent to seek life without parole. Judge Russo sentenced Applicant as
negotiated to concurrent terms of twenty-six years imprisonment. Applicant did not appeal.

Current Application

Applicant timely commenced this PCR application on October 4, 2019. Thereafter, prior
10 the appointment of PCR counsel, Applicant filed pro se amended applications on April 22, June
[, July 13, September 14, September 18, September 28, and October 2, 2020. At the PCR hearing,
Applicant proceeded on the following grounds:

1. Tneffective assistance of counsel:

a. Failure to move to suppress statements/confession;

b. Failure to call expert regarding effect of drugs administered
prior to interrogation;

¢. Failure to advise about constitutional rights waived by the
plea;

d. Failure to advise about filing a direct appeal;

e. Failure to review evidence with Applicant;

f. Failure to present mitigating evidence related to Applicant’s
mental health;

g. Failure to obtain psychological evaluation;

h. Failure to challenge and investigate prior convictions that
were used for enhancement;

i. Failure to notify him that the burden of proof was on him to
prevent the State from using prior convictions for
enhancement (State v. Payne, 1998).

2. Involuntary guilty plea:
a. Not informed the State had to prove its case beyond a
reasonable doubt;
b. Not informed the State had to prove his confession was
voluntary;
c. Facts did not support plea (no enhancement in facts).

During the hearing, Applicant also presented testimony regarding whether counsel was
ineffective for not moving to suppress pawn shop receipts on the basis law enforcement crossed

into another county to obtain them.
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Findings of Fact and Conclusions of Law

Before this Court are the Florence County Clerk of Court records of the underlying
convictions, Applicant’s records from the Department of Corrections, the plea transcript, and the
records of this PCR action. This Court has had the opportunity to review records and has heard
the testimony at the PCR hearing. This Court has further had the opportunity to obscrve the
witnesses presented at the hearing, closely pass upon their credibility, and weigh their testimony
accordingly. After a careful review based on the Strickland standard set forth below, this Court
finds Applicant has failed to carry his burden of proof. Below are this Court’s findings of facts
and conclusions of law as required by section 17-27-80 of the South Carolina Code (2017).

Ineffective Assistance of Counsel

In a PCR action, an applicant bears the burden of proving the allegations. Rule 71.1{e),
SCRCP; Butler v. State, 286 S.C. 441, 334 S.E.2d 813 (1985). An applicant alleging ineffective
assistance of counsel must prove “counsel’s conduct so undermined the proper functioning of the
adversarial process that the trial cannot be relied upon as having produced a just result.” Strickland

v. Washington, 466 U.S. 668 (1984); Butler, 286 S.C. at 441, 334 S.E.2d at 813. “The test fot

effective assistance of counsel is whether the representation was within the range of competence

demanded of attorneys in criminal cases.” Watson v. State, 287 S.C. 356, 357, 338 S.E.2d 636,

637 (1985). Courts presume counsel rendered adequate assistance and made all significant
decisions in the exercisc of reasonable professional judgment. Butler, 286 S.C. at 441,334 S.E.2d

at 813. An applicant must overcome this presumption to received relief. Cherry v. State, 300 5.C.

115, 386 S.1X.2d 624 (1989).
To establish ineffective assistance of counsel, a PCR applicant must prove (1) counsel’s

performance fell below an objective standard of reasonableness and (2) the applicant sustained
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prejudice as a result of counsel’s deficient performance. Strickland, 466 U.S. at 687-88; Cherry,
300 S.C. at 117-18, 386 S.E.2d at 625. To prove prejudice following a guilty plea, the applicant
“must show that there is a reasonable probability that, but for counsel’s etrors, he would not have

pleaded guilty and would have insisted on going to trial.” Hill v. Lockhart, 474 U.S. 52, 59 (1985).

Failure to move to suppress statement/ investigate effect of drug on his confession’

Applicant first contends counsel was ineffective for not moving to suppress his statements
to law enforcement. He further contends counsel was ineffective for not investigating the effects
medication had on his statements. This Court finds Applicant has not met his burden of proof on
these allegations.

At the PCR hearing, Applicant testified he had an upset stomach after hc was detained, and
the nurse gave him gabapentin and hydroxyzine. He stated the medicine made him feel depressed
and suicidal, and put him in a different state of mind, “like [he] was being lured in and being told
to come talk with” law enforcement. Applicant testified he was interrogated shortly thereatter—
while still under the effects of the medicine—and averred he should not have been interrogated
while medicated. Applicant testified he told counsel the drugs had affected him, but she told him
she looked up the drugs online and concluded they did not affect him. He asserted counsel was
ineffective for not further investigating the effects of the drugs to determine how they would have
impacted his confession. He likewise asserted counsel was ineffective for not seeking expert
testimony regarding the effects of the drugs administered prior to his interrogation.

Applicant also asserted he did not recall law enforcement advising him of his Miranda
rights. Although he acknowledged signing a Miranda waiver form, he testified he could not read

it and law enforcement did not read it to him. According to Applicant, law enforcement told him

l Due to the overlap in testimony, this section addresses allegations 1(a) and (b) as set forth above.
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to sign it, and Applicant signed it without knowing what it was. Applicant testified that counscl
told him she had reviewed the DVD of his confession and concluded it was voluntary. He testified
counsel never informed him that the State would have to prove the confession was voluntary.
Applicant asserted counsel was ineffective for not moving to suppress his confession.

This Court finds Applicant did not prove plea counsel was deficient in this regard. Plea
counsel testified she was aware of the medication issue because Applicant raised it, and she
researched the drugs to see what effect they could have on an individual. Plea counsel further
testified she reviewed the confession video at least three times, which included a waiver of
Applicant’s Miranda rights, and she did not believe there was a viable challenge to the confession.
Counsel explained Applicant appeared lucid in the video. Although she concluded the confession
would likely be admitted, she testified she would have moved to suppress the statement if
Applicant had proceeded to trial. Counsel stated she explained to Applicant that he would waive
his right to challenge the confession by pleading guilty. This Court finds the foregoing testimony
by counsel is credible. Based on counsel’s foregoing testimony, counsel was not deficient in
failing to further investigate the drugs or in not challenging the confession before this plea.

Likewise, Applicant failed to prove prejudice. Applicant did not present any expert
testimony at the PCR hearing about the medication he took to support his allegation that the
medication made him incompetent to be interrogated. Further, Applicant’s own testimony on this
issue indicated the medication primarily made him feel depressed. This does not rise to the level
of rendering him incompetent for purposes of an interrogation. Ultimately Applicant did not prove
by a reasonable likelihood the drugs affected his statement or the video would have been
suppressed had it been challenged. Further—and critically—Applicant knowingly waived his

right to challenge the confession when he voluntarily pled guilty. This Court finds Applicant
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ultimately pled guilty because he was facing a life sentence—not because of any alleged deficiency

by counsel on this issue. Thus, he has not shown prejudice. See Hill v. Lockhart, 474 U.S. 52, 59

(1985) (providing an applicant who pled guilty “must show that there is a reasonable probability
that, but for counsel’s errors, he would not have pleaded guilty and would have insisted on going
to trial” to prove prejudice).
Failure to advise about constitutional rights waived by the plea / challenge prior convictions®
Applicant next contends counsel was ineffective for not advising him about constitutional
rights he was waiving by pleading guilty. More specifically, in relation to this allegation, at the
PCR hearing Applicant asserted counsel as ineffective for not challenging the prior offenses the
State used to support his LWOP notice. Applicant has not met his burden of proof on this ground.
At the PCR hearing, Applicant asserted he had “a right not to be convicted on untrue
assumptions, invalid premises, misinformation” about the prior convictions. He asserted the prior
convictions were unconstitutional and obtained illegally, and thus should not have been uscd for
enhancement. Applicant asserted counsel coerced him with the prior convictions to keep him from
challenging the confession, and the confession and prior convictions were used to coerce him into
pleading guilty. Applicant testified counsel never advised him that he could challenge the prior
convictions or that he had the burden of proof in doing so. He stated he would not have pled guilty
if he had known he had the burden; rather, he “would have sit in jail and investigated and tried to
come up with a way to defend [himself] against these priors.” Likewise, he asserted counsel did
not correct the plea judge when he misadvised Applicant that the State had the burden of proof,
Applicant testificd he was told “no matter what [he] did, they was going to use the prior

convictions against [him] and give [him] a life sentence.” He asserted counsel should have

2 Dye to an overlap in testimony, this section addresses allegations 1(c), (h} and (j).
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challenged the use of his prior convictions because they were “obtained illegally and against [his]
constitutional rights by ineffective assistance of counsel.” He further asserted counsel was
ineffective for not investigating the prior convictions, and had she done so she would have learned
one of his prior convictions was not a most serious offense: “it was a daytime non-violent, and
they got [him] to plead guilty to a nighttime burglary by incffective assistance of counsel.”
Applicant also testified the solicitor failed to prove the chronological order of his prior convictions
and thus did not establish that they occurred on separate occasions. He likewise testified the
solicitor did not link the prior convictions to him by reading his social security number or address.

Counsel testified she reviewed a form with Applicant that advised him of the rights he
waived by pleading guilty, and Applicant signed the form.> She explained she advised him of the
sentences he faced, the fact this was a negotiated plea, the State’s burden of proof, and the
constitutional rights he was waiving, including the right to cross-cxamine witnesses and testify or
remain silent. She stated Applicant was intelligent, and she had no concerns about his ability to
understand. Counsel likewise testified she did not see any basis to challenge the prior convictions.
which she discussed with Applicant.

This Court finds the foregoing testimony by counsel credible. Based on counsel’s
foregoing testimony, this Court finds Applicant failed to prove counsel was deficient in her advice
regarding the rights he was waiving and the prior convictions. This Court likewise finds Applicant
did not prove prejudice. Applicant’s argument here centers on his belief that his prior convictions
were not most serious offenses. Based on the records before this Court, which include the LWOP
notice, the State used prior December 5, 2002, first degree burglary convictions as qualifying

offenses; these convictions constitute a most serious offense under section 17-25-45(C)(1) of the

* The form was entered as State’s Exhibit 1.
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South Carolian Code. Applicant is correct that he has the burden of proof when challenging prior

convictions used for enhancement. See State v. Payne, 332 S.C. 266, 272, 504 S.E.2d 335, 338

(Ct. App. 1998) (“[Clonsidering the presumption of regularity given to final judgments, . . . the
defendant bears the burden of proof when collaterally attacking a prior conviction which the State
seeks to use under a sentence enhancement statute.™). Here, however, Applicant has not met that
burden. Applicant complains that (1) his charge was a daytime nonviolent charge, (2) the solicitor
did not establish that these offenses occurred on different days, and (3) the solicitor did not read
his social security number or address into the record. However, the public index shows Applicant
pled guilty to two counts of first-degree burglary (H032229 & H032231) and a single count of
burglary, nonviolent (H032233) on December 5, 2002. Even if the two first-offense charges arose
from a single incident, it would be sufficient to support the LWOP notice. Applicant did not meet
his burden of proving these prior convictions were invalid. He likewise did not meet his burden
of proving prejudice from counsel’s failure to challenge these prior convictions. Ultimately
Applicant waived his right to challenge these convictions by pleading guilty pursuant to a
negotiated sentence, and the State withdrew the LWOP notice. Thus, this claim is denied.
Failure to advise about filing a direct appeal (1d)

Applicant contends counsel was ineffective for failing to file a direct appeal. This Court
finds Applicant failed to prove counsel was ineffective in this regard. “Following a trial, counsel
is required 1o make certain the defendant is made fully aware of the right to appeal.” Tumner v.
State, 380 S.C. 223, 224, 670 S.E.2d 373, 374 (2008). “However, the standard for a guilty plea
differs. Absent extraordinary circumstances, such as when there is reason to think a rational
defendant would want to appeal (for example, because there are nonfrivolous grounds for appeal)

or when the defendant reasonably demonstrated an interest in appealing, there is no constitutional
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requirement that a defendant be informed of the right to a direct appeal from a guilty plca.” Id.

At the PCR hearing, Applicant testified counsel never advised him he could file an appeal.
However, he stated he asked counsel to file an appeal, but she did not do so. When asked what
issue he would have raised on appeal, he replied, “The confession issue and the . . . prior conviction
not being a most scrious offense, that it was really a daytime . . . burglary and it shouldn’t have
qualified as a most serious.”

Counsel testified Applicant did not ask her to file an appeal, but if he had, she would have
filed the notice of appeal even if she believed it lacked merit. Counsel acknowledged she did not
discuss an appeal with Applicant, explaining this was a negotiated sentence. However, she stated
the plca judge would have advised Applicant of his right to appeal.

This Court finds crediblc counsel’s foregoing testimony that Applicant did not ask her to
file a direct appeal. This Court likewise finds not credible Applicant’s testimony that he asked
counsel to lile an appeal. This Court further finds Applicant did not demonstrate any extraordinary
circumstances that would have caused counsel to believe Applicant wanted to appeal. The issues
Applicant testified he would have raised on a direct appeal were unpreserved and more suitable
for PCR—which Applicant has now filed. Based on counsel’s credible testimony, this Court finds
Applicant did not prove deficiency or prejudice, and this claim is denied.

Failure to review evidence with Applicant (1e)

Applicant asserts counsel was ineffective for not reviewing the evidence with him.
Specifically, he contends counse! did not show him the DVD of his confession. This Court finds
Applicant has not proved this ground.

At the PCR hearing, Applicant testified counsel never showed him the DVD of his

confession. He testificd he asked to see it, but she told him it was on her phone, which she was
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not atlowed to take inside the detention center. Applicant asserted that when he pressed counsel
about the DVD, she “growled at [him] and she said that if [he} F with her that [he] weuld have to
plead guilty to a life sentence and she wouldn’t talk to the prosecutor or nothing.”

Plea counsel testified she met with Applicant seven times and rcviewed the evidence with
him, including photos, pawn receipts, and home surveillance footage. She stated she showed him
the entire file, including the DVD of his confession.

This Court finds counsel’s foregoing testimony credible. Likewise, this Court finds not
credible Applicant’s foregoing testimony. Based on counsel’s foregoing testimony, this Court
finds counsel adequately reviewed discovery—including the confession—with applicant and thus
was not deficient. This Court further finds Applicant did not prove prejudice. Specifically,
Applicant did not prove that had he seen the video, he would have proceeded to trial rather than
pleading guilty. Applicant likewise did not show what other evidence he did not review that would
have made him go to trial rather than plead guilty. Thus, this claim is denied.

Failure to present mitigating evidence related to Applicant’s mental health’

Applicant contends counsel was ineffective for not presenting mitigation evidence about
Applicant’s mental health issues. This Court finds Applicant did not meet his burden of proof on
this ground.

At the PCR hearing, Applicant testified he had been in a car wreck and fallen off a ladder
at work, and his doctor prescribed pain medicine. However, his doctor later stopped prescribing
the medicine because he believed Applicant was abusing it. Applicant testified he started getting
medicine off the street, he and his wife were both addicted to pain medicine, and he was supporting

both of their habits. Applicant testified he sought help but “they kept giving [him] outpatient

* Due to an overlap in testimony, this section combines allegation 1(f) and (g).
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treatment.” He also testified the Court ordered ATU drug treatment during one of his prior
convictions, but he “never got the benefit of the treatment or the programs in prison.” Applicant
believed this information could have helped mitigate his sentence or gotten him nto a drug
treatment program. He stated he asked counsel to have him evaluated by a psychiatrist because he
was addicted to drugs and depressed, but counsel did not send him for an evaluation. Applicant
also asserted that counsel did not inform him that he could offer mitigating evidence at the plea,
and he would have done so if he had known that.

Counsel testified she was aware of Applicant’s drug history, but she did not believe it rose
to the level of affecting his competency and she did not see the need for a competency evaluation.
She stated she saw no reason to present mitigating evidence or hire an expert for mitigation in a
negotiated plea, although she would have pursued an expert if this had proceeded to trial.

This Court finds Applicant failed to prove counsel was ineffective in this regard. Critically,
this was a negotiated plea with a negotiated sentence, and under the terms of the negotiation, the
State withdrew an LWOP notice. This Court finds counsel worked diligently in obtaining this plea
and was not deficient. This Court likewise finds that because this was a negotiated plea with a
negotiated sentence, counsel’s decision 1o not present mitigation evidence was reasonable under
prevailing professional norms and not deficient. This Court also finds Applicant did not prove
prejudice. Applicant did not present any expert testimony on his mental health condition that
would have been useful for mitigation. Ultimately, Applicant pled pursuant to a negotiated plea
with a negotiated sentence, and he has not met his burden of showing he would not have accepted
the plea had counsel investigated his mental health more thoroughly. Further. because this was a
negotiated sentence, he has not shown anything that would have reasonably resulted in the Court

giving him a lesser sentence (which it could not do). Thus, this claim is denied.
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Failure to move to suppress pawn shop receipis’

During the PCR hearing, Applicant averred counsel was ineffective for not moving to
suppress pawn shop receipts. Specifically, he claimed that during his interrogation, law
enforcement showed him pawn shop receipts they had obtained.® Applicant claimed the reccipts
were obtained illegally because the pawn shop was located in Dillon County, whereas the officer
worked for Marion County.” He stated there was not a multi-jurisdictional agreement plan, and
the officer could not go to Dillon County to search for evidence. Applicant testified the receipts
should have been suppressed, but they were used by law enforcement to coerce him into giving a
statement. Counsel testified she investigated this issue but did not see any problems with the way
law enforcement obtained the receipts or any multi-jurisdictional issues.

This Court {inds Applicant has not proven counsel was ineffective in this regard. Initially,
the cases relied on by Applicant at the PCR hearing to support this claim do not support a finding
that law enforcement cannot cross into another county to gather evidence while investigating a

crime. See State v. Boswell, 391 S.C. 592, 707 S.E.2d 265 (2011) (finding Lexington County

officers did not have authority to arres? defendant in Calhoun County when they were not in pursuit
of him, they did not have a warrant, the multi-jurisdictional agreement had not been ratified and
was thus invalid, and the officers could not effectuate a private citizen's arrest because the

defendant did not commit a felony); State v. Burgess, 408 S.C. 421, 759 S.E.2d 407 (2014) (finding

multi-jurisdiction agreement invalid and concluding it did not confer officer authority to arrest
defendant outside his territorial jurisdiction). Although multi-jurisdictional agreements may be

necessary for arresting an individual, nothing here indicates Applicant was arrested in a county

* Applicant offered testimony about this issue during the PCR hearing.
¢ These receipts—which were signed by Applicant—were receipts for the victim’s stolen televisions.
7 This offense occurred in Florence County.
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outside the officers’ territory. Further, this Court finds Applicant did not have an expectation of
privacy in the pawn shop receipts and thus had no basis to move to suppress them on Fourth
Amendment grounds. Applicant did not set forth a viable basis for which counsel could have
challenged the receipts and thus did not prove deficiency. Finally, this Court finds Applicant
ultimately pled guilty to avoid facing a life sentence, and in doing so knowingly waived his right
to challenge the evidence. This Court finds that due to Applicant’s confessions—which counsel
credibly stated would have most likely been admitted—and the LWOP notice, it is not reascnably
likely Applicant would have proceeded to trial even if the pawn shop receipts had been suppressed.
Thus, Applicant did not prove deficiency or prejudice, and this claim is denied.
Involuntary plea

Finaily, Applicant contends his plea was involuntary. Specifically, he asserts he was not
informed the State had to prove its case beyond a reasonable doubt, he was not informed the State
had to prove his confession was voluntary, and the facts did not support the plea because they did
not contain any enhancement. This Court finds Applicant did not prove this claim.

The test for determining the validity of a guilty plea is “whcther the plea represents a
voluntary and intelligent choice among the alternative courses of action open to the defendant.”

North Carolina v. Alford, 400 U.S. 25, 31 (1970). “[A] defendant entering a guilty plea must be

aware of the nature and crucial elements of the offense, the maximum and any mandatory

minimum penaltly, and the nature of the constitutional rights being waived.” Pittman v. State, 337
S.C. 597, 599, 524 S.E.2d 623, 624 (1999).

At the PCR hearing, Applicant asserted counsel never explained the charges, and he did
not know he could challenge the prior convictions. He testified the plea judge misinformed him

of the nature of his crime, and counsel did not correct the judge. He also testified the plea judge
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did not address him personally, and he was misinformed that he had the burden of proof. Applicant
acknowledged counsel told the plea court that none of his prior crimes were violent. However, he
explained he wanted her to tell the Court that he “was actually tnnocent of . . . a most serious
offense, that—that it was non-violent.” Applicant acknowledged the plea judge advised him of
the rights he was waiving but claimed he “didn’t know [he] was waiving them rights because |he]
didn’t know [he] had any defenses.” He stated he only waived his rights and pled guiity because
he was told he didn’t have to prove anything.

In contrast, counsel testified she explained to Applicant the charges he faced and reviewed
the discovery with him. She stated she also explained the sentence he faced and the negotiated
sentence, and she reviewed a form with him that detailed the rights he was waiving. This Court
finds counsel’s testimony in this regard credible. This Court further finds the plea transcript itself
shows the plea was knowingly, freely, and voluntarily entered. Specifically, the plea court
cxplained the sentence Applicant faced and the constitutional rights he was waiving, and Applicant
indicated he understood. (Pl. 1-14). Applicant by his own testimony at the PCR hearing relayed
he was informed that the State had to prove its case beyond a reasonable doubt. Counsel likewise
credibly testified she advised Applicant that he was waiving his right to challenge the voluntariness
of the confession by pleading guilty. Applicant’s contention that the facts did not support the plea
is not supported by the plea transcript. (Pl. 14-18). This Court finds Applicant was advised by
counsel and the plea court of the nature of the plea and the rights he was waiving, and he entered

the plea knowingly, freely, and voluntarily. Thus, this claim is denied.
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Conclusion

Based on the foregoing, this Court finds and concludes Applicant has not established any
constitutional violations or deprivations that would require this Court to grant relief. Thus, this
application is denied and dismissed with prejudice.

Should Applicant wish to sccure appellate review, he must file and serve a notice of appeal
within thirty days of receipt by counsel of written notice of cntry of judgment. See Rule 203,
SCACR. Pursuant to Austin v. State, 305 S.C. 453, S.E.2d (1991), an applicant has the right to
an appellate counsel’s assistance in seeking review of the denial of PCR. Pursuant to Rule 71.1(g),
SCRCP. if an applicant wishes to seek appellate review, PCR counsel must scrve and file a notice

of appeal on applicant’s behalf. Attention is directed to Rule 243, SCACR, for appropriate

procedures for appeal.

IT IS THEREFORE ORDERED:
1. This application for PCR is denied and dismissed with prejudice; and
2. Applicant must be remanded to and remain in the custody of the State.

AND IT IS SO ORDERED THIS 3™ day of April 2024

(]

NE\\/MAN
Pres ding Judge
Twelfth Judicial Clrcq.n

Columbia, South Carolina f“‘*c«

[€:2 Ha 21 dd¥uild
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