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Dear Ms. Kitchings:

Please find enclosed the Respondent-Appellant Condustrial’s Petition for Rehearing in the above-
referenced matter. The original and six copies along with our firm’s check in the amount of $50.00 for
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THE STATE OF SOUTH CAROLINA
In the Court of Appeals
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COMPENSATION COMMISSION

Appellate Case Number 2021-000633
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Countrywide Staffing Solutions Group, Inc.; South Carolina Department of Corrections; State
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PETITION FOR REHEARING

Pursuant to South Carolina Appellate Court Rules 221 and 240, Respondent/Appellant
(“Condustrial”) hereby petitions the Court for a rehearing of this matter. The purpose of a Petition
for Rehearing under SCAR 221 is not to reargue the case in the appellate court a second time or

regurgitate issues already argued/briefed. See Kennedy v. S.C. Retirement Systems, 349 S.C. 531,

564 S.E.2d 322 (2011). Rather, to prevail in its Petition for Rehearing a party must show that the
Court overlooked or misapprehended a specific argument. /d. Although Condustrial contends the
Court’s decisions on all issues adverse to its positions/arguments via its Opinion filed on March
27, 2024 are erroneous for the reasons aiready briefed and argued, Condustrial specifically asserts
in this Petition that the Court overlooked and/or misapprehended the average weekly wage
(AWW), Professional Employer Organization (P.E.Q.), and insurance coverage issues in
particular. Without waiving any arguments for possible further appeal beyond the Court of
Appeals regarding the independent contractor vs. employee and/or reformation of the Service
Agreement between Condustrial and Countrywide (“Agreement”) issues, Condustrial’s focus in
this Petition will be limited to the Court’s misapprehension of the AWW, PEO, and insurance

coverage issues, which is all SCACR 221 and ensuing case law permits.

ARGUMENTS

L. The Court’s misapprehension of the P.E.O. issue is initially based on a patently
erroneous reading of the Agreement between Condustrial and Countrywide, as
wells as application of a manifestly irrelevant statutory provision.

The Court finds in its 3/27/2024 Opinion that the Agreement “did not include the terms a
P.E.O. and client agreement must provide.” The Court goes on to enumerate the five statutorily

mandated provisions purportedly absent from the Agreement. However, with all due respect to

the Court this assertion is just simply not accurate. The Agreement in fact does contain the five






mandated provisions for a valid P.E.O. agreement under the statute on Page 2. (R.p. 3108). For
the Court’s easy reference, Condustrial has attached the entire Agreement with those specific
provisions highlighted an Exhibit to this Petition.'! Exhibit # 1. The Court will note that the
language of the Agreement mirrors the statutory provisions required for a valid P.E.O. agreement

almost verbatim. Specifically, Section 3 items (a) through (e¢) of the Contract regarding

Countrywide’s obligations to Condustrial mirrors the exact language and requirements of

S.C. Code §40-68-70 (A) items 1-5. These statutory items enumerate the fundamental benchmarks

of a PEO arrangement, which tracks nearly identically with the terms and responsibilities imposed

by the Agreement.

In light of this clear and present misapprehension of the Agreement, the Court must
reconsider its entire Opinion on the P.E.O. issue. In doing so, Condustrial urges the Court to find
that Countrywide’s obligations under its Agreement with Condsutrial are essentially that of a
P.E.O. in every meaningful sense including the following statutory requirements: establishment of
the co-employment relationship for assigned employees, guarantee for the payment of wages,
responsibility for remitting payroll taxes, maintaining personnel and employment files, the
provision of workers compensation coverage and unemployment insurance, handling of claims,
and the performance of “all other administrative functions customarily performed by an employer
for its employees. Because Condustrial and Countrywide were clearly engaged in a P.E.O

arrangement for the hundreds of other non-nursing employees pursuant to the clear terms of their

' In an effort to discern how the Court misinterpreted the Agreement, Counsel examined the Record on Appeal contained in the
Court’s C-Track system to verify the Agreement was in fact contained in the Record and not just indexed. Counsel discovered
that C-Track only contains Volumes II-IV in PDFs on the website available for instant download. In the Email 1 and Email 2
attachments to the Record on Appeal filed by Appellant Turner on 6/23/2022, there is a OneDrive link with all 7 volumes of the
Record. The Agreement is contained in Volume 7, pp. 3107-3113.





Agreement, then it necessarily follows that liability for Turner’s workers compensation claim
defaults to Countrywide via operation of law. Specifically, the law places the burden on a P.E.O.
and its carrier for providing coverage under the Act when a “client company” purportedly fails to
cover its own nonassigned employees. S.C. Code § 40-68-70 (C) states “[u]pon the failure or
neglect of a client company to secure and maintain workers' compensation insurance, the licensee

and its workers' compensation carrier agree and are liable to pay to a worker employed in the work

of the client company compensation under Title 42 which the licensee would have been liable to

pay if the worker had been employed by the licensee as provided in Section 40-68-120.”(emphasis

added). Further, S.C. Code §40-68-120 (A)(7) provides the following:

(7) When a person referred to as a licensee undertakes to provide assigned employees to
a client company, the licensee is liable to pay a worker employed by the client company
compensation under Title 42 which the licensee would have been liable to pay if the
worker had been immediately employed by the licensee. When the licensee is liable to pay
compensation under this section, it is entitled to indemnity from a client company who would
have been liable to pay compensation to the worker independently of this section and have a
cause of action for indemnity. This section must be construed to require that a licensee's
workers' compensation carrier is liable to pay compensation to the client company's
entire work force with the licensee and carrier's right to indemnity from the client

company. (emphasis added).

In the instant case, Condustrial is designated as the “Client” in the preamble of the Agreement
with Countrywide. Further, the client company’s “entire work force” is defined by the P.E.O.
statues as “all persons engaged by a client company as defined in Title 42.” S.C. Code §40-68-10
(13) (emphasis added). Since Turner has already been found by the Court to be Condustrial’s
employee under Title 42 she is obviously a member of Condustrial’s “entire work force” within
the meaning of this statute. Therefore, coverage and liability for her claim under the Act defaults
to Countrywide per S.C. Code § 40-68-70 (C) since the Court has found that Condustrial failed to

insure its worker’s compensation liability for Turner’s employment.





Moreover, the Court misapprehends the relevance of S.C. §40-68-60 to this case. The Court
held in its Opinion that there is no evidence that the “parties provided the Nurses with notice of a
P.E.O. agreement as required by 40-68-60.” However, the Court has already held that Turner and
the other nurses were employees of Condustrial not subject to coverage as “assigned employees”
to Countrywide under the four corners of the Agreement. In contrast, S.C. §40-68-60 only requires
notice to employees who are intended to be “assigned employees” of the prospective P.E.O. As
such, the statute has no application to Turner as an employee of Condustrial only. Simply put,
there is no statutory requirement to provide notice of the P.E.O. arrangement to employees
employed exclusively by the client company who are not even subject to that arrangement. As
such, Turner is a non-assigned employee of Condustrial who is part of the “entire work force” of
Condustrial within the meaning of S.C. Code §40-68-10 (13)(“entire work force” is defined as “all
persons engaged by a client company as defined in Title 42.”). To reiterate- S.C. Code § 40-68-70
(C) states that “[u]pon the failure or neglect of a client company to secure and maintain workers'
compensation insurance, the licensee and its workers' compensation carrier agree and are liable to
pay to a worker employed in the work of the client company_compensation under Title 42 which
the licensee would have been liable to pay if the worker had been employed by the licensee as
provided in Section 40-68-120.” Guarantee is Countrywide’s worker’s compensation insurance

carrier. Therefore, it is liable for the claim.

In sum, the Court’s misapprehension of the Agreement between Condustrial and Countrywide,
as well as its misunderstanding of the P.E.O. statutes application to Condustrial’s arguments,
render its Opinion fundamentally flawed. The Court should carefully reconsider this issue within
the proper analytical framework outlined in the briefs of the parties. In that context, Condustrial

submits the correct conclusion is inescapable- Countrywide and Condustrial were engaged in a





statutorily valid P.E.O. arrangement at the time in question and liability for Turner’s claim as an

uninsured employee of Condustrial defaults to Countrywide by operation of law.

1L The Court’s dismissal of Condustrial’s alternative estoppel arguments hinges on
the same patently erroneous interpretation of the Agreement with Countrywide.

The Court’s Opinion states, “Condustrial did not rely on Countrywide being a P.E.O. or
change its position based on that reliance because Condustrial did not want a P.E.O and
specifically negotiated a contract that did not include al the terms of a P.E.O.”(emphasis
added). However, for all the reasons noted previously, the Agreement between Condustrial and
Countrywide did in fact include all the statutorily mandated terms of a valid P.E.O. agreement.
See Exhibit # 1. Certainly, a party can rely on the contracts it negotiates, so the Court’s

misapprehension here is self-evident.

Next, the Court may be confusing the distinct concepts between the statutorily mandated
“terms” required of a valid P.E.O. agreement in the first instance and the services bargained for
under such agreement. In this case, Condustrial and Countrywide negotiated the Agreement,
which in all practical respects is indisputably a classic P.E.O. agreement because it contains all
the statutorily required provisions. Within the context of this facially valid P.E.O. service
agreement, Countrywide and Condustrial negotiated the actual services Countrywide would
provide under same. Condustrial elected not to engage Countrywide for the full slate of services
that the statute enables because it is a more sophisticated business than a typical P.E.O. client
company and did not require all those services. As Condsutrial has already explained in its
Brief, there is no statutory or other legal requirement that a staffing company like Countrywide
provide all services to the client company enabled by the statute to constitute a valid P.E.O
arrangement. Indeed, such a requirement in fact goes against practical business factors and

norms. (See Respondent-Appellant’s Brief pp. 38-39).
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Moreover, the Court also seemingly misunderstands the more nuanced aspects of
Condustrial’s alternative estoppel arguments. To clarify, as an equitable remedy estoppel only
applies if the Court somehow excuses application of the law under the P.E.O. statutes to impose
liability based solely on the fact that Countrywide failed to obtain a license to operate as a P.E.O.

in South Carolina. The Court’s Opinion does not address this scenario.

III.  Ifliability for Turner’s claim defaults to Countrywide by operation of law per S.C.
Code §§ 40-68-70 (C) and/or 40-68-120 (A)(7), then Guarantee’s policy with its
insured Countrywide must cover such claim.

In this case, for all the reasons previously discussed, liability for Condustrial’s entire work force,
including Turner, defaults to Countrywide AND its carrier, Guarantee, by operation of §40-68-
120 (A)7) - “[t]his section must be construed to require that a licensee's workers'

compensation_carrier is liable to pay compensation to the client company's entire work

force.” (emphasis added). It is undisputed that Guarantee is Countrywide’s workers’ compensation

carrier.

Further, it is axiomatic that coverage under a worker’s compensation policy must follow the law
because workers’ compensation coverage in South Carolina is dictated statute. A carrier has little,
if any, discretion to modify or limit coverage required by the Act via the policy itself. S.C. Code
§42-5-70 states, in pertinent part, that “ [a]ll policies insuring the payment of compensation under
this title must contain a clause to the effect that,... the insurer shall be in all things bound by and
subject to the awards, judgements, or decrees rendered against insured employer....” (emphasis

added).

Next, the actual terms/language of Guarantee’s policy with Countrywide mirrors the notion that
coverage must follow the law. Part One B of the policy states that Guarantee will “pay promptly

when due the benefits required of you by the workers compensation law.” (R. Vol. 7 p. 3167). The





term “workers compensation law” is defined under the policy as “the workers compensation and
occupational disease law of each state” endorsed by the policy. /d. The worker’s compensation
law expressly incorporates its terms into all employment agreements and insurance contracts

entered into thereunder. See Tedars v. Savannah River Veneer Co., 202 S.C. 363, 25 S.E.2d 235

(1943). Collectively, the statutes and the policy itself confirm that Guarantee is bound to cover all

claims its insured is lawfully deemed liable for under the Act.

Moreover, the Court’s finding that “Guarantee would not have provided coverage for the Nurses
because the risk as presented would create an extreme liability for Guarantee from an underwiring
perspective” even assuming arguendo such finding’s veracity obviously cannot trump the statutory
provisions mandating that a P.E.O.’s insurance carrier is liable to cover a client company’s entire
work force when the client company neglects or fails to secure coverage for its own employees.
To the extent the Court may be concerned about forcing Guarantee to cover a loss it did not bargain
for at the inception of its policy with Countrywide, the policy specifically provides a mechanism

to remedy that quandary. Part Five C of the policy states the following:

Premium for each work classification is determined by multiplying a rate times a premium
and all other remuneration paid or payable during the policy period for the services of: 1) all
your officers and employees engaged in work covered by this policy; and 2) all other persons
engaged in work that COULD MAKE US LIABLE under Part One (Workers Compensation
Insurance) of this policy. (EMPHASIS added). [R. p. 3171-Volume 7 |.

This policy language expressly contradicts the Court’ suggestion that Guarantee is only required
to cover risks it agrees to take on at the inception of the policy. The policy clearly recognizes that
its insured’s circumstances may change, which is the basis for the “could make us liable” policy
language” and reference back to the “workers compensation law” in Part One of the policy. The

policy, therefore, contemplates the risk posed by workers who could be covered under Guarantee’s





policy. Turner clearly falls under the “all other persons engaged in work™ policy language that

“could make us [GIC] liable” under the workers compensation law.

Finally, Part Five E of the policy provides Guarantee with the right to conduct a premium
audit of Countrywide’s policy and assess additional premium for risks it is required to assume
under the workers compensation law that were unknown or not in existence at the inception of the
policy. The policy states, “ [t]the final premium will be determined after this policy ends by using
the actual, not the estimated, premium basis and the proper classifications and rates that lawfully
apply to the business and work covered by this policy.” (emphasis added). [R. p. 3171- Volume

7]. Again, the provision for the premium audit and reassessment defers to the workers

compensation law as to who is covered under the policy.?

In sum, coverage under Guarantee’s policy for Countrywide must follow the law; it is not
determined simply by Guarantee’s self-serving assertion after the fact that it would not have
covered the risk Turner allegedly posed. Condustrial does not need to belabor the catastrophic
upheaval such a rule would impose. Certainly, the folly of allowing insurers to avoid paying lawful
claims after the fact based solely on their own determination that the risk posed was not what they

bargained for should be self-evident to the Court upon further consideration.

IV.  The traditional statutory method for calculation of the AWW is not applicable
when Turner was not taxed and/or reported to the Department of Employment
and Workforce as an Employee and the Court cannot enter its own findings on
the AWW under its standard of review.

First, Condustrial joins in the State Accident Fund’s (“SAF”) excellent analysis of the Court’s

misapprehension of the AWW issue in its Petition for Rehearing but adds the following points:

2 The testimony of Albert Hyndshaw, Condustrial’s former agent with decades of experience in the insurance industry, confirms

that a premium audit and reassessment of premium against the insured is the usual and customary method for an insurer to cover
risks after the fact. [R. Volume 4 pp. 1671-92, 1717, 161-1772].
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1) S.C. Code §42-1-40 confirms that the preferred method for wage calculation is based on
the earnings of the employee during the four fiscal quarters prior to the quarter in which
the accident happened as reported to the Department of Employment and Workforce
(“DEW™). This statutory provision presumes that the claimant’s employment status for
coverage under the Act is undisputed because a purported independent contractor’s wages
would not be reportable to DEW. In the instant where the claimant’s independent contractor
status is disputed and she is subsequently adjudicated to be an employee, this wage
calculation method cannot apply;

2) Moreover, the Court’s statement that Turner produced evidence of four quarters of
Complete(i wages in accordance with the statute is simply not accurate. Turner merely
presented her yearly federal income tax returns for 2014 and 2015 reflecting her gross
earnings with Schedule C Profit Loss from Business reflecting her net earnings after
business deductions. As such, the evidence in the Record does not support the Court’s
conclusion that Turner produced evidence of four completed quarters of wages prior to the
quarter in which she was injured (date of accident during the 3™ quarter of 2015 on
September 5, 2015, so the applicable quarter of wages working backward would be 2nd
quarter of 2015, 13 quarter of 2015, 4% quarter of 2014, and 3™ quarter of 2014). There is
simply no evidence corresponding with these quarters of earnings;

3) The Court’s holding that the Commission failed to make a specific finding of fact to justify
its deviation from the preferred statutory method for AWW calculation is misguided for the
reasons noted in the SAF’s Petition. Specifically, the Commission indeed found that the
traditional method for wage calculation based on gross income on tax returns does not

accurately reflect Turner’s actual earnings. Condustrial further cites the Commission’s





4)

thorough discourse with citation to legal authorities over multiple pages in its Order for the
proposition that it sufficiently explained the rationale for its decision on the AWW
calculation. Indeed, it is difficult to fathom how much more the Commission could have
done to justify its findings; AND

With all due respect to the Court, by reinstating the Hearing Commissioner’s findings on
the AWW the Court has engaged in improper fact finding beyond the scope of its standard

of judicial review under the substantial evidence rule. Lark v. Bi-Lo, Inc., 276 S.C. 130,

134-35,276 S.E.2d 304, 306 (1981)(in an appeal from the commission, this court may not
substitute its judgment for that of the full commission as to the weight of the evidence
on questions of fact. S.C. Code Ann. §1-23-380(A)(6)(2005)). Wage calculation for
compensation purposes is a fact intensive endeavor. The Commission is afforded wide
latitude to determine the ultimate objective of most nearly approximating the earnings an

injured worked is no longer able to earn due to injury. See Sellers v. Pinedale Residential

Center, 350 S.C. 183, 564 S.E.694 (Ct. App. 2002) (the worker’s compensation statute,
which sets forth several different methods for calculating the average weekly wage
provides an elasticity or flexibility with a view toward achieving the ultimate objective of
fairly reflecting probable future earning loss). The Court cannot enter its own findings even
under the guise of reinstating a prior ruling of a Hearing Commissioner, especially when
the Full Commission, not the Hearing Commissioner, is the ultimate fact finder in workers’
compensation matters. If the Court thinks that the Full Commission’s findings on the AWW
issue are insufficient and/or controlled by an error of law, then the proper remedy is remand
back Full Commission with instructions to enter sufficient findings based on the Record

and/or further consideration under the proper legal standard. Frame v. Resort Services Inc.,
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357 S.C. 520, 531, 593 S.E.2d 491,497 (Ct. App. 2004)(“when the Appellate Panel acts
without first making the proper factual findings required by law, the proper procedure is
to remand the case and allow the Appellate Panel to make those findings.”)(emphasis
added). The remedy is NOT entry of the Court’s own findings on the matter; the case should
be remanded.

CONCLUSION

For all the aforementioned reasons, Condustrial respectfully submits that the Court has
misapprehended numerous issues/arguments presented in this case and should grant this Petition

for Rehearing to amend its rulings accordingly.

Respectfully Submitted,

/
Georée ]j Gallaghefg, Esquire
Counsel for Appellant-Respondent Condustrial, Inc.
f/k/a Medustrial Healthcare Staffing
S.C. Bar # 12149

April 22, 2024
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SERVICE AGREEMENT

‘This CONTRACT LABOR S8ERVICE AGREEMENT (hereinafter ‘Agmmoﬁt’) Is made on this 11% day of March, 2015, by
and betwesn Gountrywide Payrall & HR Solutions, Ing. DRA Counirywide Siaffing Soluilons Group, & Tennssses :
oorporation (hersinafier refecred to as "C88G” or the *Company”), and Condustrial, inc. with & principal office located &t

514 E. North Street, Greenvills, SC 20601 (herelnafter referred to a8 *Ctient?), Collectively, CSSG and Client shali be
hereinafter refered to as "the Partios.” '

WHEREAS, CSSG is & conlract tabor service (OLS) entlty that wishes fo cutsouroe to Client one or more of the following
functions; furnish Selected Mndimploru for cilent's nomnal business operations, stalfing smployes recrultment, Job
assignment, 1o obtain wnd provide workers compensation Insurance and/or employers liability Insurance, peyroll funding, -
andior oertain othar kmotions. .

WHEREAS, Client 1s 3 stafing enitity who wishes to perform one of more of the abova-referenced functions onen
outaource basls on bahall of C88G, .

WHEREAS, Gllert and GES@ recognize that asch wil ecsive significant acvantages rom this Agraemect.

m.mmmmmmdmmmmmum:mmmm herein, snd for other good end veiuable
wpwm.hmdmmmmdmnmwmm.hmmwnm

4. C38G Services. CSSE (through one of ks subsidiaries at ts option) will perform the following with respect to
Selscted Staftng/Employess performing services for Client based on timely, socurate, and compists information and
payment provided by Client:

«. Fumish snd/or Provide Selected Staffing/Employees o perfotm the typs of work dosoribad on Exhibit B under
Client's supervision at the locatipns apectied on Exhiblt B

b. Ressrved/Delated;

| o.Pay, witthoid, and transmit all payrol, fedara, sizie, or local taxes that are, of may be, assessed upon labor of
empioyment furnished under this n;qmmom;_ provide Unemployrient insurance and workers’ compensation benefits; and’
handle unempioyment and workers compensation cliims involving Selscted Staffing/Employess;

dses d. Provide employer's ifablity Insuranos In amounts of $1,000,000 for sach aociderit sind $1,000,000 for sach ;
disease; .

! @, Establish and malntaln an employss personnol file for sach Assigned Employes and snsurs that each
personnel fie meots all siate and fadern! legal requirements, including ali 19 requirements; and

1. Perform all other adminletrative functions cusiomarily performed by an employet for s employses to kigiude but
notbe !knlt:d; g sr;gulﬁnc. Interviewing, ssiecting, hiring, traalning, and performing background checks as desmed
neosssATY . '

. . CS5G agrees fo provide or furnish, directly and/or through agents designated at the time of execution of this -
agréement, Glient with Carilficates of Insurance Indisating cormplianca with snyd provision of all insurance coverage
requiremanis provided In this agresment. Proof of Insuranos ooverage and CEB8G's Federal Tax ID Number will bs
submittad within 3 days of any request for same.

2. Client Obligations, Client shall;

». Cliant shiall make any and il strategic, oparationsl and other business-reiated decislons regarding it business., X
Such decislons and relsted cutoomes shall exclusively be the responalbiity of Cllent ard CSSG shall beir no '

X
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responalbliy or ligklltly fer sny asons or Inastiona by Clisnt or by any leased employes. Addiionally, Client shalt have
.mf.m areiushve aontrol over the dey-to-day jod dution of ol mmmmm&'sse shall hava no responaibllity
with regard to the lesssd mﬁ%yuo' parformance of auch day4o- duy ob duties. Furthermors, cSsS stull have no
control aver the jobelts st which, or from which, [sased smplovess parfom theit sarvices, Confrol over the dey-to-day
dutios of leased empicyess and over the Job stis st which, of from which, leased smployess parform thelr services is
solaly and exciusively assignad o Client. Client sxpressly abacives CS8G of control over the dey-to-day Job duties of the-.
lessed empiovess s5xl Over the Job shte at which, or form which, leased ommoyouporfwmﬂnlrnm.cssedou not
assume any responsibiity for and makes no sssurancos, wairantios, or guarantess tn the abiliity or competence of any:
1oased employes. Client shall immediately repart to CE8G all complaints, allegations o Incidents of any misoonduct or
workglace safely violallons, regetdiess of the souros. This duty shall also Include teporting il employmeni-relaied
complalnts, sllegations or Ingidents of ampioyment misoonduct, Inciuding but not limited to sexusl harassmant mattars.
Cllent shall priwide to CSSG oompiete and accursie disciosurs of sil clreumstances surrounding such matters;

b. Provide Selected Staffing/Employess with & safe work site and provide appropriate information, tralning, snd
safety equipment with respect to arry hazardous suhstances or conditiona to whioh they may ba sxposad st the work shte;

o. Submit Emely, complete, and acouraie payroll Information (inciuding gross Wages samaed, any deductions, time
worked, lesve/time off status, worker clasafication code, and overtims sxempt status) for sach Assignad Employeo for
each applicsble payrall period at leest three bariking deys prior ta ths date on which psyroll is to be lasued by CSSG. All
Irformation provided %Ctm to CSSG Will be complate, scourate, ahd not misleading. Clisnt s responsibla forthe

and transmiesion of informstion prior o actual recelpt by C88G;

seourlty

©d Pay C556'S Involoss In full by guaranteed oertifiac/onshier’s funds or wire transfer of funds upon recsipt of the
invoios dooumented with signed tima tickets for the Glisnt's Job sssignments, Client wili be responsible for mny and all
ACH and/or wire transTer fess. ¥ invoioss ars ot paki Immedistely upon recelpt, Clierit shall- be subject to the payment
wrmiucﬂp\ﬂahdhwond»hnrow .

. @ Timely report to CSEG any and &l dalms for benefits mads or pursurd by any Selected Staffing/Employess,
whegher such dlaim for bereftis ls dus to wn oosupstional injury, smployment terminetion, or ctherwiss, Client s
acksowlediges that they will be charged & olaimp fee for sach ciaim reporied that is baped on an oocupational injury. Thiey
dulm:fouhdlbomhwmmdwwek !

‘3, Selected Staffing/Employees. The parties agren that al labor and/or employment parformed by the Selectsd

Staffing/Employses under this agresment ahail be performed ynder ihe mutusl direction and control of both pariies 83 co-
smploys's, a8 recited throughout this agreenent, incluging that C8SG:

{s) Reserves aright of direction and control over lenved smpioyess aevigned to Cllent's fooation, but not to the
axtent of proscribing how the wok shall be performed, Client retains sufficient direction and control
over the leased empioyeos as is neodssary to conduct Client's business and without which Client would be

unable to vonduct s business, discharge any fiduciary responsibility that it may have, or comply With
sny applicable Hoensurs, regulstory or statutory requirement of Clisnt Company; : :

(b) Assumes responsiblity for the peyment ot wages {o the lsased smployses without regard to psyments by
Client to the leasing company; .

-

(c) Assumes full responaibility for the payment of payrok taxes and ocollection of taxes from payroll on leased

]

(d) Retains suthority to hire, terminate, dialpine, and reassign the loased employsss. However, Cllant hias the
right to mocapt or oanoe! the assignment of any leassd empicyes;

_ (s) Retains arightof direction and oondrol over menagerment of safely, risk and hazard controi at the

worieite or sites affecting its {sased employeas, including (1) responsibiiity for perforning kapections of ollent

equipment and premises, {2) responsibility for the promuigation and sdministration of empioyment and safety policies; and
(3) responsthity for the management of workers' corhpsnsation oisims, visima filings and relutsd proosdures,

t
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aXhough Client Compeny acimowledges that CSSG In alther providing  or not providing such assistance and
rasponslibility ssaumen no [lakility; and .

Gives wettien Ratios of the relationship between €586 and Client to each [eesed smpioyes it sasigns to
parform anrvices at Client's workskte . . :

4. Servics Fess. Ciient shali be eniitied to servion feoq fr6m CSSG for performing ane or more, of the fallowing functions:
recrulting employess, performing certaln administrative fureliena, payroll funding, and proauring CL8 custorers for
C885G, Upen Cllant signing this Agreamsrii and Schedule Awt'gb'h s sitached to and an infegrel pert of this Agresment,
Client saccepts the retes to be ohmrgod. Cllent shall not make any sgrearnent, promlss, or other sgresment with any CLS
customer 1o extend oredit for payment to Countrywide Staffing Solutions Group of payroll, psyroll taxes, unempicyment .
Inslirance, warkers' companaation Insurance o any adminietrative functions without sxprees writken consent of CBSG. x
Etthar G566 shall parform the OLS customer billing and oglisction fundtion ef Q855 may sutsource this function to Cilent
ke por b ¢ e will be agee ‘gammmwmummmmmummmmu
by Client on Schecule Arefiecting and sorfianing this atrarigamant, Hf 058G peciorma the CLS customer blliing and
celination funotion ©894 shell pay Client on s weakly basis for all ©L.3 evatomat puyments reosived by Countrywide
Staffing Solutions Gireup during the previcus weak. This waekly payment will bs exunl to the ameurt CBEG Involces and
oollects fram CL8 oustomans srocured by Glient for recrulied employeas an saaigniment, pius oihar sxpenses, lf ary, less
Sohaclule A retes per workers' compensation dless code, times the gross wages of recrutied empioyess on sssignment in
that spplicabie wesk, GS8G ahall poyclunsmm-ymcsae haa dabited electrenioally the sccount of the CLS
mhmrermoﬁmdamm a third party payor, previded the thid-perty payor has pald CB8G's involoes in full
for the servioss provided. Such amounis paid fo Gllant Shik.b6 loes any NSF anc/or daitveryicharges. it Cllent parforms
the CLS oustomer biling, colisotion and fundbyg function on hehalf of G58G; G8SG wil bl and coliaot from Client per pay
period, and in adyanoe, SR amount equal to Schadule A rates per warken' compensstion ciass onde times the gross
wages of recruited employses on assignmant In tat applioable pay period ("Payroll Funding?), In such oawe, the mmount
due 1o C580 will baAcH'dbyc_saGfromcleonW»dlyhrnEdd psyrell, The lne oh Scheduls A siating that
mlommunmmmmmuutmmummmwm amgommummmmd
agresment. In elther oase whather it be C890 or Cllent that parforms the CLE oustomer biking and collection function, the
CS8Q nanve must appesr pradominantly on all biing invoioen issues in any way to GLE customers.

The rates shown in Bohadule A are subjeot to change by CSSG baand upon various taclors with any changa requiring
writian agreament and sogeptance by Ciient arior %@ {aking effect. Rates for woriers! sampansation class codes ndt stiown
In Sohedule A 1o the Agreement that sre appiiaable to 4. racrultnd ampioyes's services on sseignment to Client procured
CLS oustomer, shall be eatablished by and between CSEG and Client before any such rates are applied or used urider
the Agreement, ' .

if CSSG Is performing the biing and collection functions and CSSQ's sccounts receivabis balance with any CLS
oustomar has & nm , halanoo, 086G shall not bo raquined to.pAY to Glient any semvioe fee under the Agreement untll
uuehnuwlbhmum‘hmapumwuw. - .

5. q;g.s Customer Contracts, Delsted

% ' . ) . .
6. Work Environmant. CESG and ©88G 's workers’ aompensalion ogrrier shall have the right to inapeot the premises of
all GLS eustomers upon ressonabla notica during normal kisiness. hours {0 Rodoss and tecommend safuty prooedures.
CSSG ls responsible for the eatablishment, oroulation, ‘and admin o of employment and safefy policies, coordinating
the mansegement of wotkare' compensation ciaims end procadures. CSSG. shall have the right to osase providing
reorutted smployees & a third perty f, In tha reasonsble opinion of CS8G, afier consultation with Cliert snd a ressonable
time {0 cure, CSSG belleves that the third perty's workslta or any portion ihereof or any practios or squipment of the third
presents an undue riek of injury of desth o Selected Staffing/Employess. CSSG ahall have the right to refraln from
providing recrulted employess to such third party until, In the opinion of C5SG, the unsafe worksile, practios of squipment
s reciified to such an extent that the undue risk of injury or daath no longer exists. Atamatively, Client may continue
retationship with such third party In s reasonable business discretion K it obtains ather mstrance coverages for the
provision of its Selected Staffing/Employess, apart from those provided under this agresment, and holds C8SG harmless
for the provision of any such personnél. R :

-
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7. Effective date snd Tarm. This Agresment shall be eftective on the date signed by the lnat party to sxecute this
ant and rematn in foroe for the term of one (1) yoar (the *intinl Term™). Following the initial Term, this Agreement
shal renew for additional ons (1) year periods uniess terminated by oither party per the terms of this Agresmnent.

8. Temination. Elther party may lerminate this Agreement for any reason with 60 days writien notios to the cther party.
This Agreoment may aiso be termingtad by CSSG If Client materially bresches this Agresment ff Clisnt does not cure
such breach or take substantial sieps to cure such bresch after 10 days written notios by CSEQ@ to Cllent. C88G may
alsb tarminate this Agresment if C880 reasonably determines that & mnhrhl sdverse change has ocourred in the :
findnotal condition or the business operation of Client, or thal Cllant osinnot or will not pay its obligations in the ordinary
course of businees, If Client doss nof oure auch breaoh or take substartial staps to cure suoh breach after 10 days writien
notice by S8 to Client of such concerm/datarmination. This Agresisnt mey also be terminated, upon five () days’
notios by etiher party, in the event of any federal or stats {agisiation, regulatory action or judicisl decision that, in the sole

disoretion of the other party, maierially adversely affects fts abllty 15 perform under this Agresment. Theao rights shall not

be in dercgation of ary rights ether pary mey bave under this Agresmant. Upon termination by either party of this
Agresment, necessary Client information will be given to Client by CS8G.

9. Indsmnifiostion. Emch party agrees to indemnify, defend and hold harmiess the other peity, its officers, shareholders,
norreorulted employees, directors and sgents frosm and sgiinst any snd all iosses, liabiikias, axpanscs (including court
costs and attorneys' foes) and ciaims for damage of any nature whatsoover, whether known or unknown ss though
expressly sat fortis and described hareln, whioh the otiver. may incur, suffer, become liable for, or which may be ssserted
or dimed againet the other aa & reeul of the actual or alleged ucta, airars or omissions of the fiest party, including without
limyation any viclation or bresch by thefirst party, or sny claims whaisoever arising out of actus) or alleged violsions of
wage and hour iaws, tort law, andior any focerai o state smployment reixted reguistion or law. In the event that sach
pwrty [s required to defend against any cialm of prosecuts any claim by the brasch or dsfault In any provision of this

Y to erdorce the terms of this Agresmont, the prevaling party shall be swardsd sl reasonable costs pertsining -
{hersto, induding ressonabie atiorney' fess und costs In addition to any other relief to which the preveling party may be
entifed. C!Iontwthutmwm!orpomm proparty sl Cllents ora CL8 customer's site, to any person who may
ba handicapped or disabled that Cliert has ownership or some cther conirol, shall be the sols and exclusive responablilty
of the Client. The parties further agree to heid harmives, iIndemnify, and defend each other, their officars, sharaholders,
smployess, and directors, from any losues, liabliiien, or stiomeys' fees and claims for damage, for the conzequences of
any,such breaches under this Agresment attributable In whole or In part to sakd party. I

10, Guargntes, The Individual signing this Agresmerit on behalf of Cllent (Gusrantor) acknowledges that this Agreement
constitutes a vaiusbis banefit o Gusrentor and asoordingly, &% an inducemani €850 1o snter into this Agresment,
persanally guarsntess all obligations of Cilant under this Agrasment (as X ey be amended from time to time with writien
notice to Guarantor) and wiil save, Indemnify, snd hold harmisss S50 trom Glients faliures to meet its obligations and
wny;costs (including court/arbitration oosts and ressonable wiiomeys' fess) of enforcing this guaranies. Upon Clienf's
fafre to meet sny obligation, CBSG mey recover immedistely from Guarantor without having to make demand on Client,
and any discharge (Inoluding, without lim{tation, In bankruptey) of any sum due from Client tc CSSG other than by full :
snt Wil not discharge Guarantor, nor will cisims againet CSSG of & ns of set-off conatituts & defense to an
ohilgation of Guarantor, CSSG.mey enforce this gusrantee by arbitration or sult In Knox County, Terinesses as provided
elsowhers hereln and guarantor corsents to personal jurisdiction and venue mtdim Guarantor conesnts to be
parsonally served by sending service {o Cllort's last known piaoe of business or by lagally ssrictioned method. No

* delay or faliure to enforoe the tams of thie provision will oonatitite & welver of recuire future walvers. This gusrantes is

irevocable and will survive any termination of this Agresimant.

11, Gredit Checks snd Information. Both partias ngrea thet tha other may use oredt reports and Information during ang’
afte; the spproval proosss dmmmm:mtmoﬂiowt\nﬁunydmm by this Agreement, If one paty
requasts, the othar party will inform the other whether a oraciht teport waa requested and, I o, the name and address of
the consumer reporting agency used. ' )

12. Confidential Information, Esch party shali keep the other party's business secrets, inoluding but not limited to
customer, supplier, laglaticel, finsacial, resaarch and development Information, business modal, corfidential and shall not
distjoss suoh atior to any third party during end isfter termination of this Agresmant withou! the written consent of |
the-other party. Each parly sgress not 1o divuige to anyone, sny confiientel information of the other party, that oomes to
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his or hev attention, except as absolutely fscetsary &W piirTotinantemof Hik:or hist Hies horeunder. Also esoh party
agress not to make any use of confidentis! information that Is contrary to this Agreement,

13.'Non-oolldhﬂonlnon-clrwmvonuon by Countrywide Staffing Solutions Group. During the term of this Agreemsent

and for a petiod of {1) one yeer after a termination of this Agreement, CS5G shali not, for Heelf, or sny other antity, directly
or indirectly, in any capacity, pirats, Induos, solicit, or contsot, GLS ousiomers of recrulied smployees prooured or
recrulted by Cllent for CSEG, or conduct business directly with the GSSG without Client being compensated per this
Agreament, or to otherwise Interfore with in any way any such business relstionship, '

14. Govermning Law: Pariiaf invalidity. This Agresment and the respaciive rights and obligstions of the parties hereto
shgll be governed by and determined solaly (n accordunce with the laws of the Stete of Florids, without giving offact to lis
confiict of tawes, principies or rules. ¥ any provision of this Agresment shell be deciared invalld under such laws, the
validity of the other provislons shall rernaln In effect just as if the invalid portions had been omltied.

a. [n the event of sny controvarsy or daim arising out of or relating to this Agresment or the breach or slleged
Breach hareof, sach of us Imevocably agrees to submit the inatber to medistion where such mediation shall be
a condition precedent to sny demund for arbitration. Esch party shail besr thelr own costs and expenses for
mediation. The costs of the mediator shall be bofrie. equally by each parly. The parties shall cordfer snd
sgree upon & mutusl mediator, o

b. Where mediation !s unauccessiul, the purties shall sUbmit the dispute to & binding wrbliration to be
sdmiinisiered by a single arbitrator selecied from the list of phne! arbitrators provided by the Ameticsn
Arbltration Associxtion. Any arbliration proowedirig shall be inltiated by the compiaining party serving & written
demand for srbitration upon the other party. The written demand shall contaln & detafied statement of the
matter and facts supporting the demand and include coples of i reiated documents. |
c. The abitrafion shall bs conducted pursumnt to the AAA sroliration rules and shall be sdminiatared by the '
AAA, The srbltrator shall bs required to apply the substantive law of the Siste of Florida. The arhltrator shall
maks findings of fact and concluslons of law and shall-have ro sutherity o maks any sward which could not
have been made by & Colirt that has Jurisdiotion over the partiss. :

d. Anyudgrent obtained from the wrbltratipn shall bo binding sind may be reduced to judgment in ainy Court
having Jurisdiction over the judgment deblor:

15. No Agency Relationship. Client shaf nct have the poiver or suthority fo sxecute any legal documents for ot o
bahalf of CSSEG or do anything o legally bind or obligats C8S8G in any manner, apat from the provision of co-amployment
servioas by Selected Staffing/Employees under this Agreement. This Agresment does not (n any way crante an sgency of
smployer reistionship betwean ©S53 and Cilent, other than as defined herein. :

15._-,|Non-ooudbtwmn-dmnwmﬂon by Client. During the term.of this Agreamant and for a period of (1) ooe your -
afte; u termination of this Agreement, Glieit shall not, for tseif, or any other entity, directly or indirectly, Ity any capactty,
plrate, Induoe, solioit, contaot, or respond 1o C85G CLS customers or recrulted employwes not procured or recruited by
Cilant for CSSG to torminate a business relationship with Clisnt, or oonduct business directly with the CSSG without
Cllent being compensated per this Agresment, of to otherwiss interfere with in any way any such business relationship,

17. Roprnonuﬂons & Warranties. Erch Parly repressnts sid affiiTns to the other that they sach have the authority to
exeoute, dellver, and pecform under this Agresmant; that thers 18 no pending legal sctions againet sither party that may
interfere or prohibit etther party from performing the contempiated sarvices per this Agreentent, Cllent heraby rspresants .
and warrants to CSSG that it is not subject to an agreemont that would restrict Cllend from entering into this Agresment. -

18. Assignment. Neither party may assign this Agresment o the banaftof this Agraemont to any othes ety whhout the
writieri consent of the other party. Suti corisert BHisll not b unresonnbly Withhwld;
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19: No Walver, The falure by efiher CSSG or Cliant to inslst upon strict performanoe of any of the provisions contained in
this Agresment shall in no iway conatitite a walver of any of s rights as set forth hereln, st law or equity.

20; Entire Agresment, Amendment. This Agresment constitutes the entire undérstanding and egresment between the
pum hersto, This Agreement may be modified or amsndad only by a written modification or amendment signed by both
pariies, .

21. Rule of Construction. Sinoe both perties hereto have had tha opporiunity to have this Agreement reviewed by counse,
the:1ule of conatruction regarding ambigutiss fo be consued against the drafter will ot be applicable and is hereby volded.

22, Supremacy of the Agresment, This Agreement supsrsades all previous Agresments o understandings betwesc the
pacties herelo, and el other such Agresments or understandings, whether oral or written, shall bacoms null and vold as of the
dute of the exscution herect., : _

23. Sucosssors. This Agreement ahall be binding upon and insure to the benelit of the pasties to this Agreernent and thekr
respeciive BUCOSEsOrs, assigns, andl persanal represantatives,

24. Notioes. :

Esch written notice provided for hatein shall be given in writing and shall be malled, in the case of 8 CSSG, to is principel
offices and i the cese of Cliant, to fts principal offices. Such notioe shall be considerad given upon receipt when mafied
by certifisd matl, return recelpt requesied, or by pevsonsi delivery. '

25, Headings ‘ ’
The heedings in the Agrasment are intended for convenience or rafersnoe and shall not affect lts interpretation,

28.' No Third Party Beneficlariss o
No fights of any third party sre crested by this Agreamant and no person not & party to this Agresment may rely onany -
aspsct of this Agresment notwithstanding any repressntation, written or oral, i the contrery.

[8lgnatures on Fallowing Pege)
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!NWHNEBSWHEREOF.NmMmmwwmwhmbylhdutynuﬂubdom and Broker
huhmmbuﬂbhuﬂuﬂml.lﬂndmodm(n)udymmuw

ACCEPTED AND APPROVED BY:
CountriWide. wiﬂﬂwuﬁm Irio, DBA CountryWide mmm ficlutions Group{GHES)

j’ 2l- 1y

Date., .3?:;?255A15~

Exhihit A

[0
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PROOF OF SERVICE

STATE OF SOUTH CAROLINA
In the Court of Appeals

APPEAL FROM THE
SOUTH CAROLINA WORKERS’ COMPENSATION COMMISSION

Appellate Case No. 2021-000633

Rachel J. Turner, Employee, Appellant-Respondent,
V.

Medustrial Healthcare Staffing Service and Condustrial, Inc.; Guarantee
Insurance Company; Countrywide Staffing Solutions Group, Inc.; South Carolina
Department of Corrections; State Accident Fund; and South Carolina Uninsured
Employer’s Fund, Respondents

of which Condustrial, Inc. f/k/a Medustrial Healthcare Staffing Service,
Employer, is the Respondent-Appellant.

PROOF OF SERVICE

I certify that I have served the Respondent-Appellant Condustrial, Inc.’s Petition for
Rehearing by electronic mail on April 22" | 2024, addressed to all attorneys of
record at the addresses below:

The Honorable Amy Bracy

Judicial Director Erin Farthing, Esq.
S.C. Workers’ Compensation State Accident Fund
Commission PO Box 1166

Post Office Box 1715 Lexington, SC 29071
Columbia, SC 29202 FFarthinglasal.sc.gov

udicialanwee. sc.oov






April

Gregory M. Alford, Esq.
Attorney at Law

PO Drawer 8008
HILTON HEAD
ISLAND, SC 29938

orceafalfordlawse.com

Lisa C. Glover, Esq.

SC Uninsured Employers' Fund
P:0 Box 1815

Lexington, SC 29071

Joloverisalisc.goy

Edwin P. Martin, Jr., Esquire
PO Box 1166
Lexington, SC 29071

oond 2024

Beth Richardson, Esq.

Robinson Gray Stepp & Laffitte,
LLC

PO Box 11449

Columbia, SC 29211

brichardson(so

Jray GOl

Grady L. Beard, Esq.

Robinson Gray Stepp & Laffitte,
LLC

PO Box 11449

Columbia, SC 29211
obeardfrobinsongray.com
James P. Newman, Jr., Esq.
Howser, Newman & Besley, LLC
P O Box 12009

Columbia, SC 29211

j1‘x€\§gmm@,hx‘xbkaw com

Stephen B. Samuels, Esq.
Samuels Reynolds Law Firm
1320 Richland Street
Columbia, SC 29201

jyj{‘{%’f’zﬁ f\j’ /gfgdé\" T

George D. Gallagher, Esquire

Speed, Seta, Martin, Trivett, Stubley &
Fickling, LLC

Bar No. 12149

Post Office Box 11669

Columbia, South Carolina 29211
Attorney for Appellant—Respondent
Condustrial, Inc.






