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August 5, 2013
VIA CERTIFIED MAIL
The Honorable Daniel Shearouse
Cletk, Supreme Court of South Carolina
Post Office Box 11330
Columbia, South Carolina 29211

Re:  Camell Bland, #294049 vs. State of South Carolina
2012-CP-42-0510

Dear Mr. Shearouse:

Enclosed for filing are an original and a copy of a notice of appeal in the above-referenced
case. I have been appointed to serve as attorney for the PCR applicant, Carnell Bland, in this action.
Also enclosed are the following:

1) Proof of service of the notice of appeal on the respondent.

2) A copy of the order which is to be challenged on appeal.

Insofar as this is an appeal from a Post-Conviction Relief case, I am not enclosing a filing fee, as
I believe such fees are waived in these cases.

Bes -

Kenneth P. Shabel, Esq.

RECEIVED
, Campbell & Shabel, LI.C
AUG 1 32013 P.O. Box 1793

Spartanburg, S.C. 29304
Telephone: 864-583-0001

S.C. SUPREME COURT .. FAX:  864-583-1199 ;
\:;ﬁ}' © R Attorney for Appellant

¥
cc:  client )

Ms. Suzanne H. \Wﬁgaf\ssistant Attorney General

104 North Daniel Morgan Avenue, Suite 201 ® Spartanburg, SC 29306

(O) 864.583.0001 » (F) 864.583.1199"
www.campbellandshabel.com



THE STATE OF SOUTH CAROLINA
In the Supreme Court

APPEAL FROM SPARTANBURG COUNTY
Court of Common Pleas
The Honorable J. Mark Hayes, Circuit Court Judge

Case No. 2012-CP-42-0510

Carnell Bland, # 294049, Plaintiff/Applicant

VS.

State of South Carolina, Respondent

NOTICE OF APPEAL

Carnell Bland, South Carolina Department of Corrections Number 294049, hereby
appeals the order of the Honorable J. Mark Hayes, dated July 24, 2013 in Case Number
2012-CP-42-0210. :

August s , 2013
C g Kenneth P. Shabel, Esq.

Campbell & Shabel, LLC

104 N. Daniel Morgan Ave, Suite 201

Spartanburg, S.C. 29306

Telephone: 864-583-0001

FAX: 864-583-1199

Attorney for Applicant

Other Counsel of Record:

Suzanne H. White

SC Attorney General’s Office RECEIVBD

PO Box 11549

Columbia, SC 29211
AUG 132013

S.C. SUPREME COURT



THE STATE OF SOUTH CAROLINA
In the Supreme Court

APPEAL FROM SPARTANBURG COUNTY
Court of Common Pleas
The Honorable J. Mark Hayes, Circuit Court Judge

Case No. 2012-CP-42-0510

Carnell Bland, # 294049, Plaintiff/Applicant

VS.

State of South Carolina, Respondent
PROOF OF SERVICE

I certified that I have served the Notice of Appeal by depositing a copy of it in the
United States Mail, postage prepaid, on the State of South Carolina, addressed to its
attorney of Record, Suzanne H. White, Assistant Attorney General, Office of the Attorney
General, Post Office Box 11549, Columbia, South Carolina 29211-1549

August 6 , 2013

Kenneth P. Shabel, Esq.

Campbell & Shabel, LLC

104 N. Daniel Morgan Ave, Suite 201
Spartanburg, S.C. 29306

Telephone: 864-583-0001

FAX: 864-583-1199

Attorney for Applicant
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
SEVENTH JUDICIAL CIRCUIT

COUNTY OF SPARTANBURG

2012-CP-42-0510
Carnell Bland, #294049,

.,

Applicant,
v. ORDER OF DISMISSAL
State of South Carolina,

Respondent.

S N S N N N N N N e N N N N N

~ This matter comes before the Court by way of an Application for Post-Conviction Relief” T
filed January 31, 2012. The Respondent made its Return on or about September 27, 2012. An N

evxdentlary hearmg into the matter was convened on Aprll 3 2013 at the Sbartanburg County

Courthouse. The Applicant was present at the hearing and was represented by Kenneth P.

L

Shabel Esqulre Suzanne H. Whlte Esqu1re of the South Carohna Attomey General 'S Ofﬁce

RiSddie Avick ekt o . K8 —-
represented the Respondent _ T I ®IeE
™~ X

At the heaung, the Applicant testified on his own behalf. William S. Bean, ﬁ’i’ Esgu e;;:_’x r‘i

»3'7!,r‘
D(’;{»,

also testlﬁed ThlS Court also had before it a copy of the records of the Spartanbﬁrg GEinty.,
- oy
Clerk of Court 1egardmg the subject conV1ct10ns Applicant's records from the Sou’tﬁ Ca:llnee -
Department of Corrections, the Return, the Appellate Court records, the plea transcript, and as~
Court’s Exhibit #1, the transcript of Applicent’s co-defendant Jeter’s guilty plea. .
PROCEDURAL HISTORY
The Applicant is presently confined in the South Caro.lina ‘Department of Corrections

pursuant to orders of commitment of the Spartanburg County Clerk of Court. The Applicant was .

indicted at the February 2010 term of the Spartanburg County _Grandq.Jury,:_for.armed,;roobery;_-gnd-'
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possession of a weapon during the commission of a violent crime (10-GS-42-1158, counts 1 and
2) Applicant was represented by William S. Bean, IV, Esquiré. On February 22, 2010, the

Applicant pled guilty to armed robbery and the charge of possession of a weapon during the

cofnrhission of a violent crime was dismisséd. Applicant was sentenced by the Honorable J

Derham Cole for a period of fifteen (15) years. The Applicaﬁt did not appeal hls conviction or
~ sentence. o 7

ALLEGATIONS

- In his application, the Applicant alleges he is being held in custody unlawfully for the
“fbifb_giﬁg ‘réas'ons:

1. Ineffective assistance of counsel, in that;
. - - a. . _Counsel failed to file a direct appeal at .
Applicant’s request
2. Prosecutor misconduct, in that;
a. “Codefendant was released, but the hands of
one hands of all” '
3

o . Judicial misconduct, in that;
I a.  The judge failed to inform Applicant of the B3
nature of the offense =

FINDINGS OF FACT AND CONCLUSIONS OF LAW

a 1400 W
92 nf €10

opportunity to observe each witness who testified at the hearing, and to closely pass u-;on m\pelr _
crédlblhty This Court has weighed the testimony accordingly.» Set forth belbw are the relevant
findings of fact and conclusions of law as required by S.C. Code Ann. § 17-27-80 (2003).”
Tﬁls Court notes the Applicant voluntarily waived his allegation for brose‘cutorlal
misconduct at the beginning of the hearing. The Applicant informed this Court that he would be

proceeding on the allegations of ineffective assistance of counsel and judicial misconduct based
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upon the theory Counsel failed to file an appeal following the plea and the trial judge failed to
inform Applicant of the nature of the offense.
Ineffective Assistance of Counsel

n"a PCR action, “[tJhe burdeén of proof is on the applicant to prove his allegationis by a

preponderance of the evidence.” Frasier v. State, 351 S.C. 385, 389, 570 S.E.2d 172 174 (2002)

(citing Rule 71. l(e) SCRCP) Where 1neffect1ve assistance of counsel is alleged as a ground for

- relief, the Applicant must prove that "counsel's conduct so undermined the proper functioning of

the adversarial process that the trial cannot be relied upon as having produced a just resuit.”

Strickland v. Washington, 466 U.S. 668, 104 S.Ct. 2052, 2064, 80 L.Ed.2d 674, 692 (1934);

Butler v. State, 286 S.C. 441, 334 S.E.2d 813 (1985) . \

The proper measure of performance 1s whether the attomey prov1ded representatlon

within the range of competenceé required in criminal cases. Courts presume that ~c31ns@' o
x = =

B rendered adequate assistance_and made all significant decisions in the exerc1se o@eas@blgf_n

o E 2
relief. Cherry v. State, 300 S.C. 115, 386 S.E.2d 624 (1989). = 0,9 2%
Iag =

First, the Applicant must prove that counsels performance -was deficient. Ufrder‘fhls
prong, attorney performance is measured by its "reasonableness under professional norms."
Cherry, 300 S.C. at 117, 385 S.E.2d at.625, citing Strickland. Second, counsel's deficient
performance must have prejudiced the Applicant such that "there is a reasonable probability that,-
but for counsel's unprofessional errors, the result of the proceeding would have been different.”
g@y, 300 S.C. at 117-18, 3.86 S.E.2d at 625. “A reasonable probability is a probability

sufficient to undermine confidence in the outcome of trial.” Johnson v. State, 325 S.C. 182, 186,

480 S.E.2d 733, 735 (1997) (citing Strickland). With respect to guilty plea counsel, the
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Applicant must show that there is a reasonable probability that, but for counsel's alleged errors,

he would not have pled guilty and would have insisted on going to trial. Hill v. Lockhart, 474

U.S. 52,106 S.Ct. 366, 88 L.Ed. 2d 203 (1985).
Applicant testified that he meet with Counsel to discuss the charges only once in the-

week prior to court. Appllcant testified he met with Counsel about bond hearings, but was never

released on bond. Apphcant testified that he “wanted Counsel to get a ten year plea deal even

‘though he testified that he told Counsel multiple times that he was not at the scene. Furthermore,
Applicant testified he discussed possible evidence issues dealing with a lack of fingerprints or
: vrctlm 1dent1ﬁcatron On the day of the trial, Applicant testified that he infoimed Counsel that™

Tlffany Hughes\could be an ahbr witness. Applicant testified that he was, not aware whether or

not Counsel ever mtervrewed any wrtnesses Applrcant testified that Counsel only talked about

\;?'c’lS

him pleading to the charges Applicant also testified that his co-defendant, Alonzo:ieterava

fl “ll A

)
= 2 24
_prepared to testify to the fact that Applicant was not present at the seeneof »the robberyE, & :Tz’::;
m TR ?’ P,
Counsel testified that he was retained to represent the Apphcant a well over a ?% ]S’ﬁor ;53):;
z X go
to the scheduled trial. Counsel testified that he met with the Applicant on nUmMerous oﬁcasws =35
7- —

'ﬂ & '_..x_
and talked with him a number- of fimes on the phone. Counsel testified that the Applicanf- andBe ~

talked about co-defendants and Applicant gave Counsel the name of an alibi wrtness on April 13,
7011. Counsel testified the alibi witness’ name was Tiffany Hughes, who had a child with the co-
defendant, Alonzo Jeter. However, Counse! testified he interviewed Ms. Hughes and she
indicated that she did not recall if Applicant was at her home that night. Counsel felt that her
statement did not support hervbeing an alibi wrtness Furthermore Counsel testified that he and
the Applicant discussed the possible defenses of the fact that no weapon was ever found and the

fact that a fourth co-defendant’s charges were dismissed.
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" "possible sentence, and evidence that the State had against him prior to the trial. Counsel testified

Counsel testified that the other two co-defendants made statements about the incident and
were prepared to testify Applicant was at the scene with a gun. However, Counsel testified

Applicant claimed he was there but the co-defendants were the ones who actually had the gun.

“Counsel testified he did'not promise a lower-sentence, but indicated:that hé would ask for a lower

sentence. Counsel testified that he reviewed with the Applicent the elements of each charge,

that because this was a home invasion, the facts were disturbing and the Applicant faced a great
dedl of time. Counsel testified Applicant did not ask him to file an appeal.
~ This Court finds the testimony of Counsel to be more credible that the testimony of the e

Applicant Although the Applicant appeared credible in appearance, his testimony conflicted

with or was discredited thh other more reliable ev1dence including Applicant’s own Statements T

at his guilty plea. Although Applicant alleged that Counsel failed to pursue his alibi witness, not
&

~ only did Counsel testlfy that he did speak W1th the w1tness but the witness was not gese&d tx% © -

S e

. 0
testlfy at the PCR hearing. Prejudice from trial counsel's failure to interview or ca%wnﬁsses'?i o

™o ‘éot(
2™
cannot be shown where the witnesses do not testify at post- -conviction relief. Un&ood veas

= fj,cc’
State, 309 S.C. 560 425 S.E.2d 20°(1992); Bassette v. Thompson, 915 F.2d 932 (4th Cﬁt 1999) -
rf‘i ";
w e

cert. denied, 499 U.S. 982 (1991). The Applicant's mere speculation as to what a witnesses'
testimony would have been cannot, by itself, satisfy his burden of showing prejudice. Clark v.

State, 315 S.C. 385, 434 S.E.2d 266 (1993); Glover v. State, 318 S.C. 496, 458 S.E.2d 538

(1995). An Applicant must produce the testimony of a favorable witness or otherwise offer the
testimony in accordance with the rules of evidence at the PCR hearing in order to establish

prejudice from the witness' failure to testify at trial. Bannister v. State, 333 S.C. 298,509 S.E.2d

807 (1998).
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This Court also finds that the Applicant's allegation that Counsel failed to file an appeal is
without merit. The Applicant has alleged that he is entitled to a review of direct appeal issues

pursuant to White v. State, 263 S.C. 110, 108 S.E.2d 35 (1974). Counsel has a constitutionally-

- imposed duty to consult with a defendant about an appeal 'when there is reason to-think-either (1)

that a rational defendant would want to appeal, or (2) that this iaartlcular defendant reasonably

demonstrated to counsel that he was interested lﬁ:»appealing. Roe v. Flores-Ortega, 528 U.S. 470,

120 S.Ct. 1029 (2000). The Applicant faced significantly more time than he received following
his plea to armed robbery. This Court finds Counsel’s testimony that the Applicant never asked
Counsel to file an appeal tc be credible. ST ' T

This Court finds no deficiency on Counsel’s behalf and finds that the Applicant failed to

show any prejudlce that may have resulted from Counsel’s alleged deﬁmenmes “With respect to

guilty plea counsel, the Applicant must show that there is a reasonable probability that, but fp,r

= d a 370
counsel's alleged errors, he would not have pled gullty and would have 1n51sted on ggépg @mgﬂr@
T T T & 1;?73:.‘., e
Hill v. Lockhart, 474 U.S. 52, 106 S.Ct. 366, 88 L.Ed. 2d 203 (1985). This Court ﬁnds tha; th%_oﬁ[‘
oo
Applicant has failed to meet his burden of proof. Accordingly, this allegation is dlsmls};e)d. = 25 E:;
o , N E =
Judicial Misconduct : s B
‘ < P

As it relates to the allegation of judicial misconduct, this Court finds that although it was

raised in the application, the Applicant did not pursue this issue at his hearing. Therefore, this

Court deems the claim of judicial misconduct to be voluntarily abar_ldoned by the -Applicant.
Summary
| T"his'Court finds in regafds to the allegations of ineffective assistance of' coansel,
Counsel’s testimony is more credible than the Applicant’s testimony. This Court further finds

Counsel adequately conferred with the Applicant, conducted a proper investigation, was
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"“Counsel committed either errors or omissions in his representation of the Applicant.

thoroughly competent in his representation, and that Counsel’s conduct does not fall below the’
objective standard of reasonableness.

Accordingly, this Court finds the Applicant has failed to prove the first prong of the
Strickland-test — that ‘Counsel-failed to render reasonably effective assistance under prevailing

professional norms. The Applicant failed to present specific and compelling evidence that

This Court also finds the Applicant has failed to prove the second prong of Strickland —

-that he was prejudiced by Counsel’s performance. This Court concludes the Applicant has not

ﬁié't"ﬁi‘S"'bﬂ”r‘déﬁ of proving Counsel failed to render reasonably effective ‘a_séistan‘c‘e. "’See"‘fdrasie;
supra. Therefore, this allegatioh is denied. N
S CONCLUSION

Based on all the foregoing, this Court finds and concludes that the Applicant has not
)

establlshed | any const1tut10nal v1olat10ns or depnvatlons that would requlre this coux':gto g%nt %@2

S — .. ...,.H__i N_(,y_ «flr"’ Ce——
application. Therefore, this application for post conviction relief must be denied ar;dlsrﬁlsse@"‘ 2

~Nd O
with prejudice. T o 29T
o * 3
. Peiant
) This Court cautions Appllcant that he must file and serve a notice of appeal wfﬂnn @rty Fr
[« s T -~
o D

(30) days from the receipt by counsel of written notice of entry of judgment to secure the

appropriate appellate review. See Rule 203, SCACR. Pursuant to Austin v. State, 305 S.C. 453

(1991), an Applicant has 2 right to an appellate counsel’s assistance in seeking reviaw of the
denial of P(;,R., Rule 71.1(g), SCRCP, provides that if the applicant wishes to seek appellate
reviéw, PCR counsel must servé and file a Notice of Appeal on the Applicant’s behalf. Your
attention is directed to South Carolina Appellate Court Rule 243 for appropriate procedures for

appeal.
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IT IS THEREFORE ORDERED:
1.

That the Application for Post-Conviction Relief must be denied
and dismissed with prejudice; and

2. The Applicant must be remanded to

of the Respondent.
AND IT IS SO ORDERED this

,2013.
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‘ Stoaoo:
“
Campbell & Shabel, LLC N .
104 N. Daniel Morgan Ave. , - OST,
Suite 201 : X o%m_u%oqmo_.»mm
Spartanburg, SC 29306 N 235300
‘ ) .- -
: " g
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VIA CERTIFIED MAIL
The Honorable Daniel Shearouse

Clerk, Supreme Court of South Carolina
Post Office Box 11330

Columbia, South Carolina 29211
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