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STATEMENT OF THE CASE 


Appellant was indicted for murder, attempted murder, and possession of a weapon during 


the commission of a violent crime following a shooting in Charleston County on December 22, 


2019. R. * Indictments. The state alleged Appellant and a companion, Michael Whitlock, opened 


fire following an argument with other patrons at a party. Plea Tr. 3, I. 14 - 6, I. 18. The argument 


stemmed from the behavior of Phillip Green and Whitlock's girlfriend during the course of the 


party. Plea Tr. 3, I. 23 - 5, I. 9. 


During the shooting, the state alleged the weapon fired by appellant struck and permanently 


injured Phillip Green, the participant in the argument with appellant and Whitlock. Plea Tr. 5, I I 0 


- 6, I. 6. The weapon fired by Whitlock struck and killed Shaquanna Myers who was rendering


aid to the injured Green. Plea Tr. 6, II. 7 - 9. 


Appellant's initial appearance on a negotiated sentence plea was conducted before the 


Honorable Bentley Price on July 20, 2023. Plea Tr. I. Appellant was represented by Mark Peper, 


and Jennifer Shealy appeared on behalf of the state. Plea Tr. I. Appellant indicated that he would 


be pleading guilty to attempted murder and the possession of a weapon charge, and entering an 


Alford 1 plea as to the murder charge, with a negotiated sentence of thirty years. Plea Tr. 3, I. 3 -


4, I. 5. Finalization of the plea and sentencing was delayed until August 7, 2023. 


By written motion filed by additional counsel, Eduardo Curry, appellant requested to 


withdraw his guilty plea on August 4, 2023. R. * Motion to Withdraw. During the hearing on 


August 7, 2023, Curry argued that appellant should be allowed to withdraw his plea due, in part, 


to appellant's confusion concerning the laws of self-defense and accomplice liability. Motion Tr. 


5, II. 7 - 16. As noted by Curry, appellant's self-defense claim centered on the action of Green in 


I North Carolina v. Alford, 400 U.S. 25 (1970). 


2 



















ARGUMENT 


1. The trial court abused its discretion by invading the attorney-client privilege in ruling on


appellant's motion to withdraw his guilty plea. 


A. Standard of Review.


"The withdrawal of a guilty plea is generally within the sound discretion of the trial judge." 


State v. Riddle, 278 S.C. 148, 150, 292 S.E.2d 795, 796 (1982); State v. Rikard, 371 S.C. 295, 


301,638 S.E.2d 72, 75 (Ct. App. 2006). "An abuse of discretion occurs when a trial court's decision 


is unsupported by the evidence or controlled by an error of law." State v. Bickham, 381 S.C. 143, 


147,672 S.E.2d 105, 107 (2009). 


B. Invading the attorney-client privilege in ruling a motion to withdraw a guilty plea was an


abuse of discretion. 


The attorney-client privilege is vital to the proper functioning of our legal system. "This 


privilege is based upon a wise public policy that considers that the interests of society are best 


promoted by inviting the utmost confidence on the part of the client in disclosing his secrets to his 


professional advisor, under the pledge of the law that such confidence should not be abused by 


permitting disclosure of such communications." State v. Love, 275 S.C. 55, 59, 271 S.E.2d 110, 


112 (1980)(quoting S.C. State Highway Dep't v. Booker, 260 S.C. 245, 195 S.E.2d 615 (1973)). 


"The privilege belongs to the client and, unless waived by him, survives even his death." State v. 


Doster, 276 S.C. 647, 650-51, 284 S.E.2d 218,219 (1981). 


Here, the trial court abused its discretion by invading the attorney-client privilege and 


requiring testimony and documentation from Appellant's attorney regarding discussions protected 


by the attorney-client privilege in ruling upon the motion to withdraw the plea. Curry, appellant's 


additional counsel who argued to withdraw the plea, specifically told the court appellant "came to 
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2. The trial court's opinion that a motion to withdraw a guilty plea was unheard of and would


create a dangerous precedent that would allow anyone to withdraw a guilty plea was an error of 


law and an abuse of discretion. 


As noted, the "withdrawal of a guilty plea is generally within the sound discretion of the 


trial judge." Riddle, 278 S.C. at 150,292 S.E.2d at 796. However, the "failure to exercise discretion 


amounts to an abuse of that discretion." State v. Hawes, 411 S.C. 188, 191, 767 S.E.2d 707, 708 


(2015) (quoting Samples v. Mitchell, 329 S.C. 105, 112, 495 S.E.2d 213, 216 (Ct. App. 1997). 


Thus, the use of restraints on the accused during a jury trial, while a discretionary matter, required 


the court to make a ruling on their necessity. See State v. Heyward, 441 S.C. 484, 494, 895 S.E.2d 


65 8, 663 (2023 ). During sentencing, the failure to exercise statutory discretion by interpreting 


such discretion as being mandatory is an abuse of discretion. See State v. Hawes, 411 S.C. 188, 


191, 767 S.E.2d 707, 708 (2015) (holding the trial court erred in believing its discretion in ruling 


on early parole was constrained by the language of the statute). 


Here, the trial court did not acknowledge that allowing a withdrawal of a guilty plea was a 


discretionary ruling. In fact, the trial court indicated "that the request by the defense would set a 


precedent that would be basically unheard of' and that the court was not going to "allow somebody 


to simply just say that they don't want to plead guilty anymore after they have already pied guilty." 


Motion Tr. 22, I. 22 - 23 I. 4. These statements establish that the trial court misconstrued the 


discretionary nature of allowing the withdrawal of a guilty plea. 


To the contrary, motions to withdraw a plea are neither "unheard of' nor do they establish 


a precedent allowing universal withdrawal. In fact, trial counsel would have been ineffective had 


he not filed a motion to withdraw the guilty plea. Our Supreme Court noted the proper response 


of plea counsel when the client indicates that they have changed their mind about pleading guilty 


10 























STATE OF SOUTH CAROLINA 


IN THE COURT OF APPEALS 


Appeal from Charleston County 


Honorable Bentley Price, Circuit Court Judge 


THE STATE, 
RESPONDENT, 


V. 


MICHAEL TIVENBOLTON, 
APPELLANT 


APPELLATE CASE NO. 2023-001327 


DESIGNATION OF MATTER TO BE 


INCLUDED IN RECORD ON APPEAL 


Appellant proposes the following be included in the Record on Appeal: 


(1) True-billed indictment(s):
(2) Guilty Plea Transcript dated July 20, 2023
(3) Motions and Sentencing Transcript dated August 7, 2023
(4) Motion to Withdraw Guilty Plea
(5) Court's Exhibit 1 (defendant's affidavit)
( 6) Sentence Sheets


This 24thday of April, 2024. 


South Carolina Commission on Indigent Defense 
Division of Appellate Defense 
PO Box 11589 
Columbia, SC 29211-1589 
(803) 734-1330
ATTORNEY FOR APPELLANT
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APPELLATE CASE NO. 2023-001327 


CERTIFICATE OF SERVICE 


Pursuant to Rule 262(a)(3) and Rule 262(c)(3), SCACR, the undersigned hereby certifies 


a true copy of the Initial Brief of Appellant and Designation of Matter in the above-referenced case 


has been served upon Melody J. Brown, Esquire, at the primary e-mail address listed in the 


Attorney Information System (AIS), this 24 th day of April, 2024. 
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From: Warren, Kaylynn
To: SC - BROWN MELODY
Cc: Johnson, Gary; Angela Brown
Subject: 2023-001327 The State v. Michael Tiven Bolton
Date: Wednesday, April 24, 2024 2:15:00 PM
Attachments: 2023-001327 The State v. Michael Tiven Bolton Initial Brief of Appellant and Designation of Matter.pdf


Good Afternoon,
 
Attached for service in the above-referenced case is the Initial Brief of Appellant and Designation of
Matter which will be filed today, April 24, 2024, with the Court of Appeals via email filing.
 
Respectfully,
Kaylynn
Kaylynn Warren
Administrative Assistant
South Carolina Commission on Indigent Defense
Division of Appellate Defense
(803) 734-1330
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STATEMENT OF THE CASE 



Appellant was indicted for murder, attempted murder, and possession of a weapon during 



the commission of a violent crime following a shooting in Charleston County on December 22, 



2019. R. * Indictments. The state alleged Appellant and a companion, Michael Whitlock, opened 



fire following an argument with other patrons at a party. Plea Tr. 3, I. 14 - 6, I. 18. The argument 



stemmed from the behavior of Phillip Green and Whitlock's girlfriend during the course of the 



party. Plea Tr. 3, I. 23 - 5, I. 9. 



During the shooting, the state alleged the weapon fired by appellant struck and permanently 



injured Phillip Green, the participant in the argument with appellant and Whitlock. Plea Tr. 5, I I 0 



- 6, I. 6. The weapon fired by Whitlock struck and killed Shaquanna Myers who was rendering



aid to the injured Green. Plea Tr. 6, II. 7 - 9. 



Appellant's initial appearance on a negotiated sentence plea was conducted before the 



Honorable Bentley Price on July 20, 2023. Plea Tr. I. Appellant was represented by Mark Peper, 



and Jennifer Shealy appeared on behalf of the state. Plea Tr. I. Appellant indicated that he would 



be pleading guilty to attempted murder and the possession of a weapon charge, and entering an 



Alford 1 plea as to the murder charge, with a negotiated sentence of thirty years. Plea Tr. 3, I. 3 -



4, I. 5. Finalization of the plea and sentencing was delayed until August 7, 2023. 



By written motion filed by additional counsel, Eduardo Curry, appellant requested to 



withdraw his guilty plea on August 4, 2023. R. * Motion to Withdraw. During the hearing on 



August 7, 2023, Curry argued that appellant should be allowed to withdraw his plea due, in part, 



to appellant's confusion concerning the laws of self-defense and accomplice liability. Motion Tr. 



5, II. 7 - 16. As noted by Curry, appellant's self-defense claim centered on the action of Green in 



I North Carolina v. Alford, 400 U.S. 25 (1970). 
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ARGUMENT 



1. The trial court abused its discretion by invading the attorney-client privilege in ruling on



appellant's motion to withdraw his guilty plea. 



A. Standard of Review.



"The withdrawal of a guilty plea is generally within the sound discretion of the trial judge." 



State v. Riddle, 278 S.C. 148, 150, 292 S.E.2d 795, 796 (1982); State v. Rikard, 371 S.C. 295, 



301,638 S.E.2d 72, 75 (Ct. App. 2006). "An abuse of discretion occurs when a trial court's decision 



is unsupported by the evidence or controlled by an error of law." State v. Bickham, 381 S.C. 143, 



147,672 S.E.2d 105, 107 (2009). 



B. Invading the attorney-client privilege in ruling a motion to withdraw a guilty plea was an



abuse of discretion. 



The attorney-client privilege is vital to the proper functioning of our legal system. "This 



privilege is based upon a wise public policy that considers that the interests of society are best 



promoted by inviting the utmost confidence on the part of the client in disclosing his secrets to his 



professional advisor, under the pledge of the law that such confidence should not be abused by 



permitting disclosure of such communications." State v. Love, 275 S.C. 55, 59, 271 S.E.2d 110, 



112 (1980)(quoting S.C. State Highway Dep't v. Booker, 260 S.C. 245, 195 S.E.2d 615 (1973)). 



"The privilege belongs to the client and, unless waived by him, survives even his death." State v. 



Doster, 276 S.C. 647, 650-51, 284 S.E.2d 218,219 (1981). 



Here, the trial court abused its discretion by invading the attorney-client privilege and 



requiring testimony and documentation from Appellant's attorney regarding discussions protected 



by the attorney-client privilege in ruling upon the motion to withdraw the plea. Curry, appellant's 



additional counsel who argued to withdraw the plea, specifically told the court appellant "came to 
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2. The trial court's opinion that a motion to withdraw a guilty plea was unheard of and would



create a dangerous precedent that would allow anyone to withdraw a guilty plea was an error of 



law and an abuse of discretion. 



As noted, the "withdrawal of a guilty plea is generally within the sound discretion of the 



trial judge." Riddle, 278 S.C. at 150,292 S.E.2d at 796. However, the "failure to exercise discretion 



amounts to an abuse of that discretion." State v. Hawes, 411 S.C. 188, 191, 767 S.E.2d 707, 708 



(2015) (quoting Samples v. Mitchell, 329 S.C. 105, 112, 495 S.E.2d 213, 216 (Ct. App. 1997). 



Thus, the use of restraints on the accused during a jury trial, while a discretionary matter, required 



the court to make a ruling on their necessity. See State v. Heyward, 441 S.C. 484, 494, 895 S.E.2d 



65 8, 663 (2023 ). During sentencing, the failure to exercise statutory discretion by interpreting 



such discretion as being mandatory is an abuse of discretion. See State v. Hawes, 411 S.C. 188, 



191, 767 S.E.2d 707, 708 (2015) (holding the trial court erred in believing its discretion in ruling 



on early parole was constrained by the language of the statute). 



Here, the trial court did not acknowledge that allowing a withdrawal of a guilty plea was a 



discretionary ruling. In fact, the trial court indicated "that the request by the defense would set a 



precedent that would be basically unheard of' and that the court was not going to "allow somebody 



to simply just say that they don't want to plead guilty anymore after they have already pied guilty." 



Motion Tr. 22, I. 22 - 23 I. 4. These statements establish that the trial court misconstrued the 



discretionary nature of allowing the withdrawal of a guilty plea. 



To the contrary, motions to withdraw a plea are neither "unheard of' nor do they establish 



a precedent allowing universal withdrawal. In fact, trial counsel would have been ineffective had 



he not filed a motion to withdraw the guilty plea. Our Supreme Court noted the proper response 



of plea counsel when the client indicates that they have changed their mind about pleading guilty 
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STATE OF SOUTH CAROLINA 
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Appeal from Charleston County 



Honorable Bentley Price, Circuit Court Judge 



THE STATE, 
RESPONDENT, 



V. 



MICHAEL TIVENBOLTON, 
APPELLANT 



APPELLATE CASE NO. 2023-001327 



DESIGNATION OF MATTER TO BE 



INCLUDED IN RECORD ON APPEAL 



Appellant proposes the following be included in the Record on Appeal: 



(1) True-billed indictment(s):
(2) Guilty Plea Transcript dated July 20, 2023
(3) Motions and Sentencing Transcript dated August 7, 2023
(4) Motion to Withdraw Guilty Plea
(5) Court's Exhibit 1 (defendant's affidavit)
( 6) Sentence Sheets



This 24thday of April, 2024. 



South Carolina Commission on Indigent Defense 
Division of Appellate Defense 
PO Box 11589 
Columbia, SC 29211-1589 
(803) 734-1330
ATTORNEY FOR APPELLANT
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