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STATE OF SOUTH CAROLINA )
| ' ) IN THE COURT OF COMMON PLEAS

COUNTY .OF RICHLAND y FIFTH JUDICIAL CIRCUIT
Jerry Gadson and Sheila Gadson, )
- » ) Civil Action No. 2009-CP-40-38% ~
Plaintiffs, ) ' = z =
| ) o E =
Vvs. ) ORDER GRANTING MOTIGN!TO —~< _.‘;
‘ ) STRIKE CASE FROM DOEKET 5 ==
Caroline Deloatch and Bank of ) PURSUANTTO ~= _ M :
America, Individually and Jointly, ) RULE 40(j) 3 z = = =
) T m 9 =
Defendants. ) g 2 =
) 7

This matter comes before the Court upon consent motion of both parties, pursuant to
Rule 40(j) of the South Carol,ina Rules of Civil Procedure. The parties seek to strike
the above-captioned case from the Court’s trial docket. In accordance with Rule 40(),

- the parties agree that the case|shall be stricken from the docket, and if the case is

restored upon motion made within one year of the date stricken, the starute of
limitations shall be tolled during the time the case is stricken. The parties further agree
that any unexpired portion of the statute of limitations on the date the case is stricken
shall remain and begin to runjon the date the case is restored. The parties are hereby

permitted to continue participating in discovery while this matter is stricken from the

docket.

IT IS SO ORDERED. ' C

The Honorable
Chief Administrative Judgc Flfth Jud1c1al Circuit

Columbia, South Carolina

$-19 2010




STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) FIFTH JUDICIAL CIRCUIT
COUNTY OF RICHLAND )
)
Jerry Gadson and Sheila Gadson, ) -
‘ ) ORDER TO RESTORE PURSUANT
Plaintiff, ) TO RULE 40()), SCRCP
VS ) -
| » ) o=
Caroline Deloatch and Bank of America, ) : % =
Individually and Jointly, ) DOCKET NO.: 2009-6B40-3887 -7
) o 1
Defendants, ) Rox= . @ -
) o7 3 il
hggoy /3 e
)

This action was dismissed pursuant to Rule 40() of the South Caréna lgiles of Civil
Procedure on or about May 17, 2010. Upon Motion To Restore, the Plaintiff moves before the
court for the above action to be restored to the active trial docket pursuant t‘o Rule 40(j),

IT IS HEREBY ORDERED upon paymeﬁt of a filing fee of $150.00 to tﬁe Clerk of

- Court this matter shall be restored to the jury trial docket at the end thereof and a new docket

number shall be aséigned.

AND IT IS SO ORDERED.

Presiding Judge
Fort the Fifth Judicial Circuit

 Columbia, South Carolina

Maw L 7 2011
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STATE OF SOUTH CAROLINA JUDGM. [ IN A CIVIL CASE
COUNTY OF RICHLAND l
IN THE COURT OF COMMON PLEAS ' CASE NUMBER: 2011CP4001570R
i
Jerry Gadson ! Caroline Deloatch
Sheila Gadson 5 Bank of Amrica Indiv and Jointly
PLAINTIFF(S) f DEFENDANT(S)
Ebmmed by: Att;orl ney for : [_] Plaintiff 1 Defendant or [] Self-Represented Litigant
DISPOSITIO'N TYPE (CHECK ONE)
] JURY VERDICT. This action came before the court for a trial by jury. The issues have been tried and a verdict rendered.
] DECISION BY THE COURT. This action came tol trial or hearing before the court. The jssues have been tried or heard and a
decision rendered. ! .
[l ACTION DISMISSED (CHECK REASON): {:] PTule 12(b), SCRCP; [ Rule 41(a), SCRCP (Vol. Nonsuit);
[J Rule 43(k), SCRCP (Settied); {3 Other
] ACTION STRICKEN (CHECK REASON): O Rlule 40(j), SCRCP,; ] Bankruptcy;

[ Binding arbitration, subject to right to resi01;e to confirm, vacate or modify arbitration awardg [} Other
[] DISPOSITION OF APPEAL TO THE CIRCUIT CIOURT (CHECK APPLICABLE BOX): m < =

(] Affirmed; [] Reversed; [} Remanded; [} Other ro~ 2
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: Y 2 <
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STATE OF SOUTH CAROLINA )
) IN THE COURT OF COMMON PLEAS

COUNTY OF RICHLAND )  FIFTH JUDICIAL CIRCUIT
Jerry Gadson and Sheila Gadson, )
~ ) - Civil Action No. 2011-CP-40-01570R
Plaintiffs, ) ,
)
vs. ) ORDER
) o
Caroline Deloatch and Bank of ) Jr;w 53 .
America, Individually and Jointly, ) oz ~ ci_z
) ShoE 2
Defendants. ) o ’:\1’7 - ; :
) Ro {me] 1}2:2:
= &
. > 1

THIS MATTER COMES before the Court on Defendants Caraf‘r?eé’fbelo&:’éhi_ <
= i
and Bank of America's ("Defendants") Amended Motion for Summary Judg'vl;zfent £§; to :
Plaintiffs Jerry Gadson and Sheila Gadson's ("Plaintiffs") causes of action for
negligence (and/or ﬁss‘ault and battery) and loss of consortium pursuant to Rule 36(a)
and Rules 56(b) and (c) of the South Carolina Rules of Civil Procedure. The parties
appeared before this Court for oral argument on February 29, 2012. Candace C.
Jackson, Esquire, represented »Defendants and Mary P. Miles, Esquire, represented
Plaintiffs. Further, Plaintiffs had pending a Motion to Extend Time to Respond to the
Defendants' Requests for Admission and/or Motion to Withdraw Admissions.

Having read and considered all the pleadings, the written memoranda from
‘counsel, relevant case law, and arguments from counsel, Defendants’ Amended Motion
for Summary Judgment is hereby GRANTED, and Plaintiffs' Motion to Extend Time to

Respond to the Defendants' Requests for Admission and/or Motion to Withdraw

Admissions is hereby DENIED.

U
SCANNED



'BACKGROUND

The record reflects that ori May 27, 2009, the Plaintiffs commenced this action

by filing a Complaint against the Defendants for negligence (and/or asséult and battery)

and loss of consortium. On July;2} 2009, the Defendants filed an Answer denying the

Plaintiffs’' claims. The Plaintiffs did not pursue this action any further. On April 9,

2010, the Defendants served their |First Interrogatories, First Request t0 Produce, and

First Requests for Admission to |the Plaintiffs. The Plaintiffs' responses to these

However, to date, the

discovery requests were due on or before May 10, 2010.

Plaintiffs have failed to serve ;:my response to the Defendants’ First Requests for

Admission.

On May 17, 2010, the Defendants, with the consent of the Plaintiffs, moved to

strike this case from the docketf' pursuant to Rule 40() of the South Carolina Rules of

Civil Procedure. On May 17, 2010, this Court granted the parties' motion. In May of

2011, the Defendants' counsel states that she contacted the Clerk of Court's office and

it was told that this case was not restored and had been dismissed. However, on

September 12, 2011, the Defendants received a letter from the Court inquiring about

the status of the case. It was then that the Defendants learned that the case had been

restored to the docket by the Clerk of Court by way of an Order filed Match 8, 2011.

on to restore the case nor

The Defendants were neither served with the Plaintiffs' moti

did they receive a copy of theé Order restoring the matter to the docket. At this time,

Plaintiffs still had not responded to the Defendants' Requests for Admission. Further,

Plaintiffs recently conceded that|they did not respond to the Defendants' First Requests




for Admission. See Motion to Extend Time to Respbnd to Defendants' Request for
Admission and/or Motion to Withdraw Admissions (filed on January 31, 2012).

DISCUSSION

Pursuant to Rule 36(a) of the South Carolina Rules of Civil Procedure, a failu;e
to answer a request to admit Witﬁiﬂ thirty days after service results in the request being
deemed admitted without any further action by the court or proponent. S.C. R. Civ. P.
36(a); Hatchell v. Jackson, 290 S.C. 256, 258, 349 S.E.2d 407, 408 (Ct. App. 1986)
(finding .that when a litigant never réspon’ded to a request for admissions, those matters
were deemed admitted); Bakala v. Bakala, 352 S.C. 612, 630, 576 S.E.2d 156; 166
(2003) (finding that because the Plaintiff did not respond to th.e Defendants' Request to
Admit, the facts were deemed admitted under Rule 36(a), SCRCP); Scort v. Greenville
Housing Authority, 353 S.C. 639, 645, 579 S.E_.2d 151, 154 (Ct. App. 2003) ("South
Carolina has long had the discovery rule that failure to respond to requests for
admissions renders any matter listed in the request conclusively admitted for trial.").

Because the Plaintiffs failed to respond to the Defendants' -RecAluests for
Admission, the ‘facts contained therein are deemed admitted under the authority of Rule
36(a), SCRCP. Subject to these requirements, the following facts are deemed admitted:

1. On March 9, 2009, Jerry Gadson visited the Polo Road
Banking Center to seek refunds of service charges on his

checking account, and on this same date, the Defendants
~refunded-charges-tohis account:— -~ — — - = = =

o

At no time did Caroline Deloatch yell and scream abusive
comments in Jerry Gadson's face:

3. The Plaintiffs have no evidence that at any time Caroline
" Deloatch intended to strike or cause bodily harm to Jerry
Gadson.



4 At no time did Caroline Deloatch touch Jerry Gadson or put
him in any apprehension that harmful or offensive bodily
contact was imminent.

5. No hazard or |dangerous condition (neither latent nor
concealed) existed at the Polo Road Banking Center during
the Plaintiffs' visit on March 9, 2009.

6. The Defendants did not breach any duty it may have owed 10
Jerry Gadson. .

7. Jerry Gadson did not sustain any injuries as a result of any
incident that occurred at the Polo Road Banking Center on

March 9, 2009.

8. Sheila Gadson, hlas not suffered loss of consortium, emotional
stress, Or any injuries as a result of any incident that occurred
at the Polo Road Banking Center on March 9, 2009.

CONCLUSIONS OF LAW

Based on these admittedl.facts and the record of this case, the Court concludes
that there is no evidence to support the Plaintiffs' claims for negligence (and/or assault
and battery) and loss of consortium. Also, because Plaintiff Sheila Gadson is unable to
prove the Defendants' liability for her husband'§ injuries, the loss of consortium claim
cannot be maintained. See Creighton v. Coligny Plaza, 334 S.C. 96, 121, 512 S.E.2d
510, 523 (Ct. App. 1998) ("In: order to prevail in an action for loss of consortium, a
plaintiff must prove the defend;mt's liability for the spouse’s injuries as well as damages
1o the plaintiff resulting from the spouse’s injury. )
Pursuant to South Carolina Rule of Civil Procedure 56, relevant case law, and

having reviewed the pleadings, | the written memoranda from counsel, and considered

the oral arguments made during|the summary judgment hearing, it is hereby




ORDERED that the Defendants are entitled to summary judgment as to the
Plaintiffs' negligence (and/or assault and battery) and loss of consortium claims on the
grounds that there is no genuine issue as to any material fact and are entitled judgment
in their favor as to the Plaintiffs' claims as a mattér of law. It is therefore ORDERED
that the Plaintiffs' claims of negligence (and/or assault and battery) and loss of
consortiurn are dismissed with prejudice. It is 'further ORDERED that Plaintiffs’
Motion to Extend Time to Respond to the Defendants' Requests for Admission and/or
Motion to Withdraw Admissions is DENIED.

AND IT IS SO ORDERED.

i

The Honorable DeAndrea Gist Benjamin
- Fifth Judjcial Circuit '

Columbia, South Carolina

3 - LD 0




STATE OF SOUTH CAROLINA

COUNTY OF RICHLAND

Jerry Gadson and Sheila Gadson

VS§.

Caroline Deloatch and Bank of America,
Individually and jointly,

Plaintiff(s)

A~
-
(=

W

-CP-

CP400>*8\

IN THE COURT OF COMMON PLEAS

CIVIL ACTION COVERSHEET

_ Defendant(s) ) r,-_\z g =
(Please Print) | SC Bar #: 14331 o E -miE
Submitted By: Mary P. Miles Law Firm Telephone #  (803)-939-1 1775 ::: — '*-
Address: 3955 Southeastem Way, Ste. 3A Fax #: (803)-939-10 ~
West Columbia, SC 29169 = [Tic.
Other: m“ - c
® &
E-mail: mnleslawﬁrm@yﬁ}oo egm :‘:,_

NOTE: The cover sheet and information contained herein neithe

r replaces nor supplements the filing and sexvice of plc'ad'mgs or o "lhcr papers

as required by law. This form is required for the use of the Clcrk of Court for the purpose of docketing. It must be filled out completely,
signed, and dated. A copy of this cover sheet must be served ou the defendant(x) along with the Summons and Complaint

DOCKETING INFORMATION (Check all that apply)
*If Action is Judginent/Settlement do not complete

JURY TRIAL demanded in complaint.

0. NON-J URY TRIAL demanded in complaint.
This case is subject to ARBYTRATION pursuant (0 thc Court Annexed Alternative Dispute Resolution Rules.
This case is subject to MEDIATION pursuant 1o the Court Annesed Allemnative Dispute Resolution Rules.

NATURE OF ACTION (Check One Box Beloyw)

~

Torts — Persona} Injury
Assauli/Slander/Libel (300)
Conversion (310)

Motor Vehicle Accident (320)
Premises Liability (330)
Products Liability (340)
Personal Injury (350)
Wrongful Death (3G0)

Other (399)

DoROOOOGO

Administrative Law/Relief
[J Reinstate Driver’s License (R00)
[0 Judicial Review (810)
-3 - Relicf (820) .. .- -
[J Permanent an unction (830)
[O Forfeiture-Pelition (840)
[J Forleiture—-Consent Order (850)

= Other (899)

J
U
[J This case is exempt from ADR. (Proof of ADR/E\cm'puon Atlached)
Contracts Torts - Professionu! Malpractice
O Constructions {100) O]  Dental Malpractice (200)
O Debt Collection (110) [0  Legal Malpractice (210)
O Employment (120) [0  Medical Malpractice (220)
O General (130) [3  Notice/ File Med Mal (230)
3 Breach of Contract (140) {3 Other(29%)
[} Other (199)
Inmate Petitions Judgments/Seitlements
[J PCR(500) O Death Settlement (700)
[0 Mandamus (520) O Foreign Judgment (710)
- [ - Habeas Corpus (530)- - [J- - Magistrate’s Judgment.(720)
[0 Other (599) O Minor Seltlement (730)
0 Transcript Judgment {740)
O Lis Pendens (750)
0 Transfer of Structured
Settlement Payment Rights
Application (760)
Other (799)
Special/Complex /Other
0 Envirommental (600) [J Pharmaceuticals (630)
O Automobile Arb. (610) [0 Unfair Trade Practices (640)
O Medical (620) [0  Out-of State Depositions (65
O Other (699) [0  Sexual Predator (510)

Oo0on O o0ooooooo

ooDooooo

Real Property
Claim & Delivery (400}
Condemnation (410)
Foreclosure (420)
Mechanic’s Lien (430)
Partition (440)
Passession (450)
Building Code Violation (460)
Other (499)

Appenls
Asbitration (900)
Magistrate-Civil (310)
Magistrate-Criminal (920). .. ..
Municipal (930)
Probate Court (940)
SCDOT (950)
Worker’s Comp (560)
Zoning Board (970)

Administrative Law Judge (980)
Public Service Commission (990)

Employment Security Comm (991}
Other (999)



Submitting Party Signature:

Note: Frivolous civil proceedings may be s
Frivolous Civil Proceedings Sanctions Act,

flect to sanction§ pursuant to SCRCP, Rule 11, and the South Carolina
.C. Code Ann. §15-36-10 el. seq.
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STATE OF SOUTH CAROLINA | JIN THE COURT OF COMMON PLEAS

a3

) THE FIFTH JUDICIAL CIRCUIT
Jerry Gadson and Sheila Gadson, )
)
Defendant, ) & 03
) SUMMONS Z 3
)  JURY TRIAL REQUESTED _‘3 3
Caroline Deloatch and Bank of America,| ) pomz
. . s « . -
individually and jointly, ) oL,
YDOCKET NO.: ns =
) g 2
2w
o &
m

TO THE DEFENDANTS ABOVE-NAMED:

YOU ARE HEREBY SUMMONED and required to reply to the COMPLAINT
in this action a copy of which is herewith served upon you,. and to serve a copy of your
Answer to the said Complaint on the subscribers at her office at 3955 Southeastern Way,
Ste, 3A, West Columbia, South Carolina 29169, within thirty (30) days after the service
hereof; exclusive of the day of such seva ice; and if you fail to answer the Complaint for

within the time aforesaid, the Plaintiff in this actions will apply to the court for the relief

demanded in the Complaint.

LAW OFFICE OF MARY P. MILES

. W///;@

Atto ey a
3955 Sout eastem Way, Suite 3A
West Columbia, South Carolina 29169

Attorney For Pl,axlnuffs

May 26, 2009

11
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JIN THE COURT OF COMMON PLEAS

STATE OF SOUTH CAROLINA
) THE FIFTH JUDICIAL CIRCUIT _

Jerry Gadson and Sheila Gadson, ) 2 g

) o =

Defendant, ) o =

) COMPLAINT ©  ®mi N

\& ) oz

, ) JURY TRIAL REQUEST@: x

Caroline Deloatch and Bank of America ) = o

individually and jointly, ) g %)

)DOCKET.NO: oo

COMES NOW Jerry Gadson, (hereinafter “Jerry”) and Sheila Gadson,
(hereinafter “Sheila™) are (hereinafier” Plaintiffs”) bring this action against Caroline
Deloatch and Bank of America, (hereinafter Defendant parties are collectively referred to

as “Defendants”), based on the allegations set forth below.

PARTIES AND JURISDICITION

1. That at all material times, Jerry and Sheila were citizens and residents of

the County of Richland, State of South Carolina.

2. Upon information and belief, Defendant Bank of America is a corporation

organized and existing under the laws of a state other than the State of South Carolina.
Defendant Bank of America owns property and transacts significant business in the County

of Richland, State of South Carolina.

Defendant Caroline Deloatch (hereinafter “Caroline™), upon information and

3.
belief, is and was the store manager of Polo Rd Banking Center Bank Of America located
at 9732 Two Notch Rd., Columbia, South Carolina 29223 at all times relevant to this action.

Caroline as an agent, servant and/or employee of Bank Of America, and was acting within the

course and scope of her employment with Bank of America at all times relevant to the

12
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Complaint. Bank of America is liable fojr Caroline’s acts anci/or omissions.

4. At all times relevant to this action, Caroline was employed as the bank
. manager of Polo Rd. Banking Center B%mk of America and was responsible for its overall
operations, together with Bank of America, and any and all duties set forth in connection
with her job description, policies and Fprocedu:es, guidelines, and/or general duties and

standards of care owed to the Plaintiffs;

5. Pursuant to Bank of America policy, its employees must use due care to insure

that persons on its premises are not injured by activities on the premises.
' }

1
6.  The Defendants owed a duty to comply with its policies and procedures.
7. The Defendants violated its policies and procedures.
8.  Asaresult of this, the Piajnﬁff' was injured.

9. This Court has jurisdiction over these matters based upon Article V of the South

1

Carolina Constitution, S.C. Code Ann. §§36-2-802 and 36-2-803 (Law. Co-op. 1976) and its

plenary powers. Venue is proper as the most substantial part of the alleged act or omission

giving rise to this lawsuit occurred in this venue. Personal jurisdiction is also proper.

FACTS

10. OnoraboutMarch9, 2QO9, Jerry was present in the Polo Road Banking Center

“branch of Bank Of Ame.u‘s;a,_l.o_caied_at_.9'7f3_2."1;w_o_N9_tc_h Rd., Columbia, South Carolina29223, . ... ...

for the purpose of transacting his business affairs with the bank’s Assistant Manager.

11.  As Jerry was sitting in the Assistant Manager’s office in the bank on said date,

Jerry was assaulted and battered by Defendant Caroline Deloatch.

i

3
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12.  Caroline came into the assistant manager’s office and got up into Plaintiff’s face

yelling and screaming abusive comments with the intent to strike Jerry without probable cause.

13. By reason and in consequence of the aforesaid acts and/or omissions of the -

Caroline, Jerry sustained serious personal and mental injuries; his injuries were of sucha nature
as to require him and will in the future require him to expend monies for hospitalization,
doctor’s care, and other medical necessities; he has suffered permanent physical imipairment to

his body; that at all times since the incident, J ény has suffered and will continue to suffer great

pain and mental anguish.

14.  Atthe time and place mentioned aboVe, Defendants, willﬁiily,'maliciously, and

without cause or provocation assaulted and battered Jerry.

FOR A FIRST CAUSE OF ACTION

(Negligence)
(Assault and Battery)

15.  Plaintiffs incorporate all allegations of paragraphs 1 through 14 into this cause |

of action.

16.  Jemry was an invitee of the Defendants’ bank, having

entered the premises upon a matter of advantage to the Defendants with an express or implied

invitation in connection with the Defendants” business, and therefore the” Defendants owed'

Jerry a duty to keep its customers reasonably safe condition including the foreseeable risk of

criminal conduct by its employees and others.

17. On or about March 9, 2009, a dangerous condition existed in Defend_ants’ bank

in the form of Caroline’s assault and battery against Jerry.

4
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18.  The Defendants were aware of or should have been aware

of a dangerous condition and did not take any action to minimize or avoid danger to Jerry,

which constitutes clear and convincing evidence of negligence, gross negligence, reckiessness,

willfulness, and wantonness, including not limited to in the following particulars:

a.

b.

failing t!b
failing to
failing to
failing to
failing t;0
failing to
failing to
failing fo

failing to

exercise due care;

warn the Plaintiffs;

hire adequate personnel;

hire adequately trained personnel;
adequately train personnel;

adequately manage personnel;

develop adequate policies and procedures;
take actions to correct known problems;

do what a reasonable person or entity would have

done under the circumstances; and

any other

acts of negligence, carelessness, recklessness, and

gross negligence as the evidence gathered during discovery
and presented at trial may show.

19. The Defendants’ negligence, gross negligence, recklessness, willfulness,

and wantonness created a hazard which proximately caused Jerry to sustain serious personal

injuries; his injuries were of such a nature as to require him and will in the future require him

toe_xpendx;lomés for hospitalization, .d

suffered permanent impairment of health and bodily efficiency; that at all times since the

incident, Jerry has suffered and will conti

other and further particulars as may be ft

nue to suffer great pain and mental anguish; and such

ound through discovery or trial.

15
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20.  Jerry had no knowledge or reason to suspecf danger with regard to ﬂw
concealed and latent danger contained on the premises. In addition, Jerry exercised ordinary
and reasonable care at all times:

21.  Atall times while Caroline was up into Plaintiff’s face yelling and screaming,
Plaintiff believed that he was in intimate danger.

22.  That Plaintiff is informed and believes that Caroline intent was to cause bodily
harm to Plaintiff thereby inflicting severe and serious injury to his person.

23.  That as a direct and proximate result of Caroline’s assault and battery, i’laintiff
sustained severe and serious injury to his person in which Plaintiff sort medical treatments for
his heart condition, depression, and anxiety.

24.  Plaintiff is informed and believes that he is entitled to compensation from
Defendants for his medical care, treatment, incidental expenses, and pain.and suffering as a
direct result of Defendant Caroline Deloatch’s conduct against Plaintiff.

A25. Plaintiff is informed and believes that Caroline was‘ hired as an employee as
Defendant Bank Of America in the capacity of Branch Manager and that Caroline continued
to be employed by Defendant Banl; of America through and including March 9, 2009, and on .
March 9, 2009 was employed by Defendant Bank Of America in the capacity of Branch
Manager.

26. ~OnMarch 9,2009; Caroline was incompetent-and unfitto-perform the work required -~ - -
as a Branch Manager, for Defendant Bank of America because she was ofamalicious or violent

nature.

27.  Defendant Bank Of America knew or should have known that person in

%

16



Jerry’s position as a customer would be
Caroline, an employee of Defendant Bank

28. Defendant Bank Of America; v

subjected to an unreasonable risk of harm from

of America.

vhen it hired Caroline as an employee and in the

cope of her employment, breached the duty it owed to Jerry to use reasonable care in hiring its

employees by its failure to conduct areason
of Caroline prior to the time Caroline.

29.  Asadirect and proximate result

able investigation into the background and character

of Defendant Bank Of America’s breach ofduty

in hiring Caroline and providing a safe place for its customers to do business, Plaintiff sustained

_severe and serious injury to his person.
30.  As a further direct and proximat
have incurred and will in the future incur ¢

Jerry is informed and believes that the acti

e result of the said assault and battery, Plaintiffs
ubstantial medical and hospital expenses. Further,

ons of the Defendants were reckless, amounted to a

conscious disregard for the safety of her husband and others and, as such, he is informed and

believes that he is entitled to recover punt

FOR A SECON

tive damages.

D CAUSE OF ACTION

(Con
31.  Plaintiffs incorporate all allega

Caction..

32. Sheila is informed and belie

actual damages she sustained as aresult of

1sortiuim)

tions of paragraphs 15 through 30 into this cause of

ves that she is entitled to a monetary verdict for the

“the Defendants’ negligence in creating and allowing

17
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the assault and battery to Jerry and allowing the hmmfu’l- condition of the subject premises to
 exist which injured her husband. ‘;‘

33. Sheila is informed and believes that the actions of the Defendants were reckless,
amounted to a conscious disregard for the safety of her husband and others and, as such, she
is informed and believes that she is entitled to recover punitive damages. |

34. Additionally, as a direct and proximate result of the negligent, careless,
grossly negligent, reckless, willful and wanton acts and omissions of the Defendants in the
manners specified above which caused Jerry ’s injuries, Sheila also suffered emotional stress
and depression injuries because she was deprived of the right of companionship, aid, society and
services of her husband.

35.  That as direct and proximate cause of said negligence, wantonness,
recklessness and unlawfulness on the part of the Defendants, Sheila sﬁffered loss of consortium
in that her husband, Jerry, suffered serious and permanent damages and has, therefore not been |
able, and will never be able, to provide full support, services, and assistance around the home
that Jerry, as a husband would normally be providing.

36.  That as direct and proximate cause of sa1d negligence, wantonness,
recklessness and unlawfulness on the part of the Defendants, Sheila suffered general health and |
their enjoyment of life.

-37.. . As adirect and proximate-result of said negligence,-wantonness, reckless-and-------.
unlawfulness on the part of the Defendants, Plaintiﬁ“s have been damaged, as set forth fully
above.

WHEREFORE, the Plaintiff prays as follows: (a) that the they recover a
Jjudgment against the Defendants in an amount sufﬁcient‘to compensate them for their injuries

8
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and damages as described above; (b) that t

damages as authorized by law; (c) that they

hey recover a judgment for an amount of punitive

recover all costs associated with this action; and (d)

that they recover such other relief as the Court may deem just and proper.

LAW OFFICE OF MARY P. MILES

ml

Ma

S theastem Way, te 3A

West olumbia, South Carolina 29169
Telep wone: (803) 939-1177
Facsimile: (803) 939-1001

leslawfirm@yahoo.com

Aftomney for the Plaintiffs

y 26, 2009
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STATE OF SOUTH CAROLINA )

} IN THE COURT OF COMM@&: PLEAS
COUNTY OF RICHLAND y FIFTH JUDICIAL CIRCUI’IF_";‘:’. 3:3
) B A Y
Jerry Gadson and Sheila Gadson, )}  Civil Action No. 2009-CI§_;4§):§-38-1§
) wE =
Plaintiffs, ) C 2 oY
=N
) =5 o
vs. ) ANSWER ™
) .
Caroline Deloatch and Bank of - )
America, Individually and jointly, ) ==
) =
Defendants. ) O
e B
Defendants Caroline Deloatch and Bank of America, N.A. ?‘,‘f: f
reserving all rights and defenses and waiving none of them, come before thos Honﬂrable

o
=3
Court and answer Plaintiffs Jerry Gadson and Sheila Gadson's Complaint as follows:

FOR A FIRST DEFENSE

1. Each and every allegation of the Complaint is denied unless hereinafter

admitted, qualified, or explained.
2. Defendants lack knowledge and information sufficient to form a belief as

to the truth or falsity of the allegations of Paragraph 1 of the Complaint, and therefore,

deny the same and demand strict proof thereof.

3. Responding to the allegations contained in Paragraph 2 of the Complaint,

—-—

-~

Defendants - state -that-Bank of America is a- national-bank -doing-business-in-South- -

Carolina. Defendants deny the remaining allegations of Paragraph 2 as stated and

demand strict proof thereof.

4. Responding to the allegations contained in Paragraph 3 of the Complaint,

Defendants admit only that Defendant Caroline Deloatch is and was the banking center

20
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manager of the Polo Road Banking Center for Bank of America located at 9732 Two

Notch Road, Columbia, South Car
that Ms. Deloatch is an employee

allegations of Paragraph 3 and dem

5.

Defendants admit only that at al

blina 29223 at all times relevant to this action, and
of Bank of America. Defendants deny the remaining

and strict proof thereof.

Responding to the éllegations contained in Paragraph 4 of the Complaint,

times relevant to this action, Ms. Deloatch was

employed as the banking center manager of the Polo Road Banking Center. Defendants

deny the remaining allegations of

6.

Paragraph 4 and demand strict proof thereof.

Upon information and belief, Paragraphs 5 and 6 state legal conclusions,

and therefore, no response is required from Defendants. To the extent a response is

required, Defendants deny the allegations of Paragraphs 5 and 6 and demand strict

proof thereof.
7.
and demand strict proof thereof.

8. Upon information

Defendants deny th

e allegations of Paragraphs 7 and 8 of the Complaint

and belief, Paragraph 9 states legal conclusions, and

therefore; no response is required from Defendants. To the extent a response is

required, Defendants deny the

thereof.

allegations of Paragraph 9 and demand strict proof

- 9.- .- -Responding to---the - allegations contained - in- -Paragraph ~10--of -the- - -

Complaint, upon information and belief, Plaintiff Jerry Gadson was preseni in the Polo

Road Banking Center for Bank of America Jocated at 9732 Two Notch Road,

Columbia, South Carolina 29

223.

Defendants lack knowledge and information

21
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sufficient to form a. belief as ‘to the truth or falsity of the remaining allegétions of
Paragraph 10, and therefore, deny the same and demand strict proof thereof.

10. - Defendants deny the allegations of Paragraphs 11, 12, 13, and 14 of the
Complaint and defnand strict proof thereof.

FOR A FIRST DEFENSE
TO THE FIRST CAUSE OF ACTION

11. Responding to Paragraph“l'S of the Complaint, Defendants fe—allege‘and
incorporate by reference their responses to the allegations in the preceding paragraphs
of the Complaiht.

12.  Defendants deny the allegations of Paragraphs 16, 17, 18, and 19 of the
Complaint, includiﬁg all subparts, and demand stric;t'proof thereof.

13. | Defendants lack knowledge and information sufficient to form a belief as
to the truth or falsity of the allegations of Paragraph 20 of the Complaint as ‘they .
purport Plaintiff Jerry Gadson's knowledgé or reason, and therefore, Defendants deny
the same and demand strict proof thereof. Defendants deny the remaining allegations
of Paragfaph 20vand demand strict proof thereof.

14. Defendants deny the allegations of Paragraphs‘Zl, .22, 23, and 24 of the
Complaint and demand strict préof thereof.

15. Respondmg to Paragraph 25 of the Complamt Defendants admit that

VMs Deloatch is an employee of Bank of America and that Ms Deloatch is the bankmg
center manager.
16. Defendants deny the allegations of Paragraphs 26, 27, 28, 29, and 30 of

the Complaint and demand strict proof thereof.

22



FOR A FIRST DEFENSE

TO THE SECOND CAUSE OF ACTION

17.  Responding to Paragraph 31 of the Complaint, Defendants re-allege and

incorporate by reference their responses to the allegations in the preceding paragraphs

of the Complaint.

18. Defendants deny the allegations of Paragraphs 32, 33, 34, 35, 36, and 37

of the Complaint and demand strict proof thereof.

FOR|A FIRST DEFENSE

TO THE/PRAYER FOR RELIEF

19. Defendants deny that Plaintiffs are entitled to the relief requested 1n the

WHEREFORE clause following Paragraph 37 of the Complaint.

FOR A SECOND DEFENSE

(Failure to State a Claim)

20. Defendants would

show that Plaintiffs have failed to state a claim upon

which relief can be granted, and ‘therefore, the Complaint should be dismissed pursuant

to Rule 12(b)(6) of the South Carolina Rules of Civil Procedure.

FOR A THIRD DEFENSE

(Unclean Hands)

21. Plaintiff Jerry Gadson's claims are barred by the doctrine of unclean

FOR/A FOURTH DEFENSE

(Plaintiff’s Own Negligence)

22. Defendants would

show that Plaintiff Jerry Gadson is contributorily

negligent or comparatively negligent in a proportion greater than Defendants and,

therefore, is barred from recovery. Defendants would also show that Plaintiff Jerry

23

23



Gadson's own negligence was the proximate cause of his alleged injuries, and that his
negligence bars Plaintiff Sheila Gadson's claim for loss of consortium.

. FOR A FIFTH DEFENSE
" (Intervening Acts of Others)

\

23. . Defendants would show that any damage allegedly sustained by
Plziintiffs, which is denied, was only caused by the acts or omissions of persons other
than Defendants, which acts or omissions constitute the intérven’mg and superseding
cause of Plaintiffs' alleged damages and bar the claims against Defendants.

FOR A SIXTH DEFENSE
(Self-Defense/Duress)

24, Defendants‘ would show that to the extent Plaintiffs. claim damages
sustained due to an. encounter with Defendant Caroline Deloatch, any actions taken by
Ms. Deloatch were induced and a result of self-defense and duress, and Plaintiffs are
therefore precluded from recovery against Defendants.

WHEREFORE, having fully answeréd the Complaint of the Plaintiffs, the
Defendants pray that the Complaint be dismissed, with prejudice, and for such other

and further relief as the Court may deem just and proper.

SIGNATURE PAGE ATTACHED

wn
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Columbia, South Carolina
July 27, 2009

NELSON MULLINS RILEY & SCARBOROUGH LLP

By:__/ . W f/@@
Thad H. Westbrook

SC Bar No. 16635 c

E-Mail: thad.westbrook@nelsonmullins.com
Candace C. Jackson '

SC Bar No. 75714

E-Mail: candace.jackson@nelsonmullins.com
1320 Main Street / 17th Floor

Post Office Box 11070 (29211-1070)
Columbia, SC 29201

(803) 799-2000

Attorneys for Bank of America, N.A.
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CERTIFICATE OF SERVICE _
I, the undersigned Administrative Assistant of the law offices of Nelson

Mullins Riley & Scarborough LLP, attorneys for Bank of America, do hereby certify
that I have served all counsel in this action with a copy of the pleading(s) hereinbelow

specified by mailing a copy of the same by United States Mail, postage pri’paid,ée the

. oE =
following address(es): i - E ..
S et = Y
O ! v
Pleadings: ANSWER oL o I
. - S e
" N '
Counsel Served: g o
Mary P. Miles
Attorney at Law -
LAW OFFICE OF MARY P. MILES S e
3955 Southeastern Way, Suite 3A = S
West Columbia, SC 29169 OfF &
| B T B
- PSS
Charlene Ruff . o T E T
N . . = W
Administrative Assistant =
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e
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STATE OF SOUTH CAROLINA

COUNTY OF RICHLAND

Jerry Gadson and Sheila
Gadson,

Plaintiffs,

VS.

Caroline Deloatch ang Bank of
America, Individually and
Jointly,

e Nt N S Nt St N N St e oot e

Defendants.

Fe
Co

BEFORE:
THE HONORABLE 'DEANDREA G. B

APPEARANCE|S:

MARY P. MILES, |ESQ.
Attorney for the Plaintiffs

CANDACE C. JACKSON, ESQ.

... Attorney for. the Defendants

COURT OF COMMON PLEAS
2011-CP-40-01570R

TRANSCRIPT OF RECORD

bruary 29, 2012
lumbia, South Carolina

ENJAMIN, JUDGE.

DEBORAH M. McCURDY, RPR
0fficial Court Reporter
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INDEX OF WITNESSES

(WHEREUPON, no witnesses were called

during these proceedings.)

EXHIBITS

- (WHEREUPON, no exhibits were introduced

during these proceedings.)
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FEBRUARY 29, 2012

THE COURT:
MS. JACKSO
THE COURT:

on the case.

Ms. Jackson, this is your motion?

N: Yes.

If you can give me some background

MS. JACKSON: Sure.

THE COURT: So I have some idea.

MS. JACKSON: - What is really going on? Okay.
Well, first, we are moving for summary

judgment as to
negligence and/
consortium.

The Plaint
Defendant's reg
36(a) and (b) d
contained in th
established un]
on those admiss

of material fac

think this will]

the Plaintiff's causes of action for

or assault and battery and loss of

iffs failed to respond to the

uests for admissions, which Rule
eems those matters or those facts

e request admitted and conclusively
ess amended or withdrawn. And based

jons there is just no genuine issue

t at this point.

_ But.to.give you_some_ background, Your Honor, I . .

be helpful, just so you can get an

idea of what we are dealing with, what type of case

this is, three

years ago, back in 2009, May of

2009, Plaintifffs Jerry and Sheila Gadson brought an

action against

Defendant Bank of America and its

29
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employee, Caroline Deloatch, claiming that on

March thei9th, 2009 Jerry Gadson visited Polo Road
Banking Center, and while inside of this bank, the
manager of the bank, Caroline Deloatch, a female,
who has about 20 years of bank managerial |
experience, quote, got up intoc his face ye11ing and
screaming abusive comments with the intent to
strike him without probable cause.

And as a result of that, Your Honor, the

Plaintiff claimed that Jerry Gadson has suffered

serious personal and mental injuries requiring
hospitalization now and in the futufe; permanent
physical impairment to his body; and great pain;
and mental anguish. And this set 6f facts is whére
the action comes from.

Now, based on these admissions, Your Honor, or
based on the Plaintiff's failure to respond to the
requests to §dm1t, they have effectively admitted

the following. And I'm just going to go through

all seven.of_ them.._. . _ . . o

That at no time did Caroline Deloatch yell and
scream abusive comments in Jerry Gadson's face;

That the Plaintiffs have no evfdence that at
any time Caroline Deloatch intended to strike or

cause bodily harm to Jerry Gadson;

30
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That at no| time did Caroline Deloatch touch

Jerry Gadson or| put him in any apprehension of

harmful or offensive bodily contact or that it was

imminent;

That no hazardous or dangerous condition

existed at that time;

That the .Defendant did not breach any duty

that may have been owed to the Plaintiff, Jerry

Gadson;

That Jerry Gadson did not sustain any

injuries;

And that Sheila Gadson has not suffered loss

of consortium or any emotional injuries.

Now, base
which have now
there is just
absolutely no
negligence, as
consortium cla

o _. . Now,. . I.wi
of the Defenda
appropriate, n

South Carolina

Appeals, have

d on these admissions, Your Honor,
been conceded by the Plaintiffs,
ho, absolutely -- you know, there 1is
evidentiary support for their

sault and battery, or loss of

ims.

nt's motion for summary judgment is
ot premature in any way, and that
Courts, particularly the Court of

consistently found that unanswered

requests to admit are deemed admitted, granting

11._just state. briefly. that the timing
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Defendant's summary judgment.

In fact, we cited a case in our reply that was
decided just a few months ago by the Court of
Appeals, Davidson versus City of Beaufort, same
type of facts: Negligence action; failure to
respond to requests to admit. Those matters were
deemed admitted; One admission‘said there was just
no duty on the part of the Plaintiff -- on the part
of the Defendant -- and the Court granted summary
judgment on that basis. That is one case.

Secondly, Your Honor, the summary judgment is
not premature because the Plaintiffs, you know,
respectfully just haven't been diligent in their
discovery efforts.

The case was filed May 27th, 2009. The
Plaintiffs did not pursue their case for an éntire
year.

After that, the Defendant decided to try to

move this case along or to close it, rather, and so

- we filed-our discovery .requests, requests for.

admission. We even deposed -- you know, noticed

. depositions of the Plaintiffs, but the Plaintiffs

never responded to those requests. They never
provided any documents or produced any documents,

and the depositions were-canceled due to sudden

32
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unavailability

After thét
from the dockét
case was restor
had no idea tha
receive noticé
40(j). Never 1
Apparently the

notice or a cop

of the Plaintiff.

Your Honor, the case was stricken

!

May 17th, 2010. Apparently the

ed March 8th, 2011. The Defendants

t the case was restored. Didn't

of a motion, which goes against Rule

eceived any notice of a hearing.
hearing wasn't had. Never received

y of the order restoring the case.

And since March
have not engage
support their’ec

Now, Your

that this case

8th, 2011, the Plaintiffs still

d in any discovery that would
Taims. |

Honor, we found out‘just last week

is set for trial 1in just a couple of

weeks, March 12th, 2012.

And other

than the bare allegations of the

Plaintiff, there is just no evidence, no

affidavits, no

claims.

documents that would support their

_ So based on_the these admissions, based on.the . |

timing, summary judgment is entirely appropriate,

and the Plaintp

Defendant asks

ff -- I mean, excuse me, the

this Court to grant the summary

judgment on those bases.

THE COURT:

A1l right. Yes, ma'am? Thank

33
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you.
MS. MILES: Thank you, Your Honor. Counsel.

I would Tike, Your Honor, to present to the Court
and to counsel some case 1aw‘a180.

Your Honor, you will find that there are
several case laws in which I will be addressing
today in response to the summary judgment.

Your Honor, I would 1ike to present td the
Court a timeline. As Counsel Jackson mentioned,
that on May 26th, 2009, we filed a summons and
complaint in the court's record.

Your Honor, after that, 6n April 9th, 2010,
the Defendant's first'set of requests for
admission. And fhat was when they sent their
discovery, which 1nd1uded 1nferrogator1es as well
as requests for production.

Your Honor, there was a motion to strike on
May 2010, and then the order granting a 40(j).

During that process of time, Your Honor, the
40(j) was discussed between the counsel, and
therefore there was not any mention at that time in
which we discussed anything about discdvery;
although, there was I guess without verbally saying
that everything that had been 40(j)'d would have

been set aside for that time, because we had a year

34
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in which that we could continue with the discovery.

Your Honor
the Defendant's
Tnterrogatorieg

And as you

amended complai

in December of 2010, we answered -
request for admissions,
and production.

can see, Your Honor, in their

nt for summary judgment, they

changed their motion, which they said in ‘the

footnote that they located in their file that we

did respond.

For some reason they didn’'t find apparently

our admissions,

our response to admissions, because

we actually -- |and I have a copy to present to the

Court at this .t

ime, requests to admit, the

Plaintiff's answers to the Defendant's request for

admissions. It

responded to th
request for pro
interrogatories

And may I

this into evide
Court that duri
because all of
we went ahead a

And admitt

was the same date in which that we
eir answer -- I mean, to their

duction, as well as their

-- and they should have that in

”_their_fileﬂ_butT-Youn“Honor,_IAwould”1jke“touadmjt..__._

nce as our first exhibit to show the
ng the same time that we responded,
it came together, and so therefore
nd we answered at that time.

edly they are saying in their

35
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footnote and their amendment that now they are no
1onger talking about striking it because of failing
to pursue -- prosecute. And now they amehded it in
terms of the dismissal.

Your Honor, that was done on November 1st,
2011, the Defendant's motion to dismiss for failure
to prosecute and.motion for summary judgment.

But before that, Your Honor, the motion to
restore was in March 3rd, 2011. So this case, Your
Honor, was not restored until March the 7th, 2011.
That is when this case was restored. And during
the process of restoring it, discovery is
continuous. -

Yeur‘Honor, on January 10th, 2012 is when the
Plaintiff responds to the Defendant's motion,
amended motion for summary judgment, because that
is when they made their amendment to file for
summary judgment.

And then after that, Your Honor, we in turn
filed our motion on January 30th, 2012 to extend
the time to respond to the Defendant's request.

So if -- even so, if they'ere claiming that we
did not answer, which we deny,‘then we are asking
the Court to give us time.

THE COURT: On the admissions?

36
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production, as

MS. MILES:
THE COURT:

I know they can

Let me look at ithe rule.

requests to adm

MS. MILES:

On the request for admissions.
You know, I don't think you can --
't extend the time. You can agree.

But you can agree on

it to an extension.

According to the case law, Your

Honor, if you look at --

THE COURT:
MS. MILES:
36(b), the Cour

respond.
THE COURT:
MS. MILES:

I haven't looked at it.
Under Rule 36(a) and (3)as well as

t may allow additional time to

The Court can?

Right. And that is why we are

saying, althoug
needed to respo
what footnotegi
thefr complaint

(Pause.)’

MS. MILES

I just read it}
they said that

h we deny the allegation that we
nd, if you look at their footnote --.

s that -- in which that they amend

It is in their footnote, Your

__Honor.. uAnd,I_apo]ogjze_to_the_Count for the_delay.. - - L

and now I'm looking for it, that

in turn that they were amending the

complaint because they found the information that I

did send to them in reference to the request for

well as the interrogatories.

37
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However, they are still saying that they did not
find the admissions on which we are stating that we
did send it at the same time. It would seem very
strange that they cou]d'find the information that
we responded to the interrogatories and responded
to the request for production.

THE COURT: Do you have the certificate of

service?

'MS. MILES: The certificate of service as far

as my secretary?

THE COURT: The certificate of service on the
Defendant for the -- |

MS. MILES: Interrogafories?

THE COURT: And the requests to admit?

MS. MILES: Your Honor --

THE COURT: I'm gathering that you are saying
that you sent it to them in Decémber of 2010. They.
are saying that they don't have it. They never

received it.

wo—ew.MS._ MILES: _Okay, Your Honor. I don't have

the certificate of service as far as my staff
signing a certificate of service. However, Your
Honor, they are admitting that it is received. And

I'm still looking for the footnote because it was

in their footnote.

38
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_s0,. Your. Honor,

THE COURT:
MS. MILES:

are admitting t

Okay.
In which that they said that they

hat they received it. They are only

admitting to two things, that they only received an

answer to our -r

admitting that’
production.
THE COURT:
received a resp
MS. MILES:
that is what th
And I'm sa
that they didn’
to compel. The
file the summan
receive the adnm
the admissioné
that I present

Court our admis

terms of -- if
considerable di

find, because 1

to their interrogatories and

they got the documents as far as the

So they are not saying that they
onse back --

That's what they are saying and

ey are using at summary judgment.
ying that even if they are saying

t receive it, there was not a motion
re was nothing done other than to

y judgment stating that they did not
issions. I'm saying that we sent
in December 6th as our Exhibit 1

to the Court, and I presented to the

sion, in which that we -- and even

we can show that there is
fferences here where a jury can

f what -- if you look at the

admissions, and you will find their admissions are

just a repeat of what we had in our complaint.

_the law is_very _clear.on this.in.... ...
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And so if you look at the Request for
Admission 2, 3, and 4, it is only saying, admit
that the Plaintiffs have no evidence at all in time
of Caroline Deloatch's intent to strike or cause
bodily harm to Jerry Gadsoq; admit that at no time
did Caroline Deloatch yell and scream abusively.

These are our allegations in the complaint.
Why wouldn't we have answered? And you ndtice that
all of it is -- of course we are going to -- there
is nothing out of the ordinary in which that there
is some -- would have been any apprehension on our
part in terms of answering those admissions because
those are the facts in which that we presented.

And it says because the Plaintiff did not
respond in time instead choose to get the case
dismissed. The Defendant is now claiming that the
Plaintiffs have now lost the right to bring this
case. |

And according to the Defendants, the
Plaintiffs_have admitted that they were assaulted
by the Defendant, Caroline Deloatch, and that no
point of time did Jerry Gadson suffer bodily
injury. |

This 1is ridiculous, Your Honor. If this does

not subserve justice, nothing else would ever

40
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It has._two part

assist the court in justice.

Rule 36(b)

provides that the Court may permit

withdrawal of amendment when the presentation of-

the merits of the action will be subserved thereby

and the party who obtained the admission fails to

satisfy the Cou
prejudice that.

And I don'
today that will
maintaining thi
because it 1s‘j
what I presenfe
on Baughman ver

They havg
by -- Baughmaﬁ
in their case.

Your Honor, the

~t that withdrawal or amendment will

t think that nothing has been said
prejudice the Defendant in
s action or a defense of the merits,

ust a repeat. And that is exactly

d to the Court today, the case law

sus AT&T.

attempted to distinguish Birmingham
-- based on the factual difference
But the facts in this instant case,

Defendants have not entirely

elected to resp

tﬁe case that I

The first

withdrawal subs

ond to the basic principle held in

presented to the Court, Baughman.

s. There is.a two-part test. . .. ... ...

one says, does the amendment or

erve justice.

Yes, it does, in terms of what they are

saying.

And, two,

does it prejudice the opposite

41
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party.

No, it doesn't prejudice thenm.

This case was restored in 2011. 1In this case
if the Plaintiffs are allowed to withdraw their
deemed admissions; Your Honor, at best we will be
able to show that the Defendant assaulted Jerry
Gadson, which is why the Plaintiff brought this
case in the first place.

It cannot be asserted by reading the
Defendant's responses as to how the Defense would
be prejudiced if the Plaintiffs can establish that
the Defendant, Caroline Deloatch, assaulted Jerry
Gadson. | |

| For the following reasons, Your Honor, we feel
that the Defendant's mdtion for summary judgment
should be denied and the Plaintiff's motion to
extend time with the liberty to withdraw admissions

should be granted.

What they are presenting in terms of saying

. that we did not answer, we did answer. The __

Defendants offer no explanation as to why
withdrawing the admissions would result in
prejud%cing them. Nothing was stafed today in
which to say that this case is coming up for trial.

However, the case was just restored in 2011, so we
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still have timq
additional disco
have. |

The Defenda
basically seeks
claim, which can
would defeat the

Your Honor,
presented enough

them permission

in which that if there 1is any

very that the Defendant wants to

nt's requests for admissions

to negate the Plaintiff's entire
not be permftted, Your Honor, and
purpose of Rule 36.

because the Plaintiffs have
reasons for the Court to grant

to withdraw the admissions, we

strongly believe that the Defendant's motion for

summary judgment

Your Honor, the

fails as a matter of law because,

Court can grant, if -- like I said

earlier, Your Honor, really the questions are just

a repeat of what

complaint.

that would have

is actually in the Plaintiff’s

There is nothing else that they ask

made a difference as far as

admissions to help them in discovery of the case.

They did not do
things_in. which

would be prejudi

any depositions or none of those

ced if they did not get the

admissions. The admissions are just the same thing

as what we put i

n the summons and complaint.

And, Your Honor, I honestly would like to

just reemphas{ze this case law in which that I

that to.show that actually they . . ...
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presented the case to the Court, because even
lTooking under the other ones that I presented, Your
Honor, they are -- under Barber versus Hobbs, there
is no way in which that this -- a summary judgment
should just be based solely in this circumstance on
the alleged failure of the Plaintiff to not answer
the admissions when the admissions are the same as
what TS'%n the compiaint.

Your Honor, and I hope that this Court will be
more favorable to the non-moving party in this
action.

Thank you. |

THE COURT: A1l right, thank you.

Yes, ma'am. And I don't have your reply
motion. It probably hasn't made it to the fiﬁe
yet. ' '

MS. JACKSON: Yes, let me provide you with it.
That would be very helpful.

If I may respond?

- THE_COURT:_ Yes, ma'am.. __. ... . |

MS. JACKSON: * We have‘a copy -- or I have a

copy of -- not a clean copy, unfortunately -- of

- the amended motion for summary judgment, the

footnote that Ms. Miles kept trying to refer to, if

I can show it to you.
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a clean copy, I

THE COURT;

MS. JACKSON:

Yes, ma'am.

It states that: It remains that

the Plaintiffs. have not responded to the

Defendant's requests for admission.

No.
The Plaint

arguments.

No footnote.

iffs are presenting two inconsistent

First they are saying, we responded.

Then they are Saying, well, can we extend the time

to respond?

Okay. Weljl, January 31st, the Plaintiffs

filed a motion fto extend time.

received that,

I don't know if you

They filed a motion to extend time

and respond to [the Defendant's requests for

admission and a

admissions.

motion to withdraw their

In this motion, Your Honor, they state

repeatedly, wé did not respond to the Defendant's

requests for admission.

I want tolhand it to you, Your Honor.

THE COURT

MS. JACKSON:

Yet not

‘have highlighted parts. . . .._ _ . .. .

Yes, ma'am.

She stated: It can be seen that

the deemed admissions that effectively brought an

end to the Gadson's claims, because Gadson did not

respond to these and other such requests they are

45
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now deemed admissions. By failing to respond to
requests for admissiqns; the Gadsons have
effectively surrendered their claims to the
Defendants. |

The best that I can see, Your Honor, there is
really no dispute at this point about whether the
requests to admit were answered, responded to,
objected to or anything.

Let me state further, Your Honor, the
Plaintiffs are claiming that the admissions are
contrary to the complaint. They say that, this 131
what we said on the complaint, why would we then
state otherwise.

Well, that doesn't really matter when it comes
to what we're dealing with. There is a case that
is very gdod on this whole issue, Scott versus
Greenville Housing Authority, a Court of Appeals
case. |

THE COURT: I have it.
. MS._JACKSON: Got it?. This. case jusf‘outright
says that -- well, let me say this. The South
Carolina Court of Appeals rejected and reversed the

trial court's decision, which found that the

Au]timate issue jn the case could not be determined

by admissions because it is contrary to the
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~ to admit concer

pleadings.
And then t

hey concluded, the Court of Appeals

did, that despite the party's pleadings, its

-failure to resp

pleadings was b

Now, the P
consistent with
reversed. It d

different from

issue. I mean,
Honor. So that
What else

versus AT&T cas
yes, there are
admissions or e
First, wou
subserved, and
Defendant.

. _Well, the.
the Plaintiff's
even tried to s
merits.

The case h

Your Honor. Ye

ond to the opposing party's requests
ning those issues that were in the
inding upon it.

laintiff wants the Court to find

the trial court's ruling that was
oesn't matter if the admissions are
the pleadings. It is a procedural
that is why it is in there, Your
doesn't matter.
did they cite to? The Baughman

e. The Plaintiffs are saying that,
two parts to the test, to withdraw
xtend time responding.

1d the presentation of the merits be

would there be prejudice to the -

presentation_of the merits, that.is
burden to prove. And they haven't

ubserve the presentation of the

as been going on for three years,

s, there was a time when the case
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was stricken from the docket. But even since it
has been restored, they have done absolutely
nothing. We have heard nothing from them. And the
case is set for trial March 12th.

Is there prejudice to the Defendant?

Absolutely. This pretty much says to the

Defendant, you've got to engage in very sudden
discovery, restore facts from three years ago.

We 've got an individual employee who is a
Defendant, been at the bank for 20 years. She
thinks the case is closed, Your Honor, because of
these admissions. It is severely prejudice.

We don't have any -- you know, we noticed
depositions of the Plaintiff. They canceled them.
We served discovery. They did réspond to the
written ones, but they didn’'t produce any
documents.

So as far as we were concerned, all of the

facts were uncontested. We already had their

_admissions, the case was closed.

So, Your Honor, there is extreme prejudice to
the Defendant at this stage. We have got two weeks
left for trial without anything other than the
Plaintiff's bare allegations that they have done

nothing to support their own case.
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It is not u
try to. produce s
On that bas
for summary judg
Thank you.
THE COURT:
cases that Ms. M
through these do
cited.

Do you have

p to the Defendant, Your Honor, to
omething for the P]aintiff's case.
is, Your Honor, the Defendant asks
ment to be granted.

A1l right. I'm going to read the

iles handed up. Also, I have to go.

cuments and the cases that you

a cite -- I was looking for the

cite for the cas

MS. JACKSON:

THE COURT:
it. Okay. Oh,
don't have it.

and I couldn't.

e you said was recently decided.
Davidson?

Is that cite in your -- oh, I have

it is unpublished. That's why I

I tried to pull it up §n Westlaw

We'll take it. And 171 get you

all something back within the next week or so,

because I'm surie Judge Barber will be knocking at

my door if I haven't ruled on it yet.

~ _MS._JACKSON: Is there a.

the trial continued pending the Court's decision on

that matter? The trial is set for March 12th. If

we are moving forward, we want to talk to the

Plaintiff today.
THE COURT:

If I can't get you anything this

way that we_can get. ..
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week, 111 have to get it -- I'11 talk to him to
take it off the docket, because next week we're in
a week-long trial, and I then I think the next week
is March 12th. So 1f.I can't get something done on
it before the end of .the week, then I will Tet
Judge Barber know that I have it under advisement
and I will more than Tikely not have a ruling
before the 12th. |

A1l right. Thank you.

MS. MILES: Thank you, Your Honor.

MS. JACKSON: Thank you.

- (WHEREUPON, the proceedings were concluded.)

(END OF TRANSCRIPT)
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STATE OF SOUTH CAROLINA )
) IN THE COURT OF COMMON PLEAS

COUNTY OF RICHLAND ). FIFTH JUDICIAL CIRCUIT

_ Jerry Gadson and Sheila Gadson, Civil Action No. 2009-CP-400-3817

Plaintiffs,

CAROLINE DELOATCH AND BANK

)
)
)
)
vS. )
) OF AMERICA'S FIRST SET OF
)
)
)
)
)

REQUESTS FOR ADMISSION TO
PLAINTIFFS

Caroline Deloatch and Bank of
America, Individually and jointly,

Defendants.

TO: MARY P. MILES, ATTORNEY FOR PLAINTIFFS ABOVE-NAMED:

Pursuant to' Rule 36 of the South Carolina Rules of Civil Procedure, the
" Defendants Caroline Deloatch and Bahk of America, N.A. (hereinafter "Defendants")
submit the following matters to the Plaintiffs and request that they be admitted or denied.
If a response is not providéd ‘within thirty (30) days of service of these requests, the
matters contained herein shall be deemed admitted.

REQUESTS TO ADMIT

1. Admit that on March 9, 2009, Jerry Gadson visited the Polo Road
Banking Center to seek refunds of service charges on his checking account, and on this
same date, the Defendants refunded charges to his account. |

2. Admit that at no time did Caroline Deloatchvyell..and\ scream. abusive
comments in Jerry Gadson's face.

3. Admit that the Plaintiffs have no evidence that at any time Caroline

Deloatch intended to strike or cause bodily harm to Jerry Gadson.
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4. Admit that at no time did Caroline Deloatch touch Jerry Gadson or put

him in any apprehension that harmful or offensive bodily contact was imminent.

5. Admit that no hazard or da.ngérous condition (neither latent nor concealed)

existed at the Polo Road Banking Center during the Plaintiffs’ visit on March 9, 2009.

6. Admit that the Defendants did not breach any duty it may have owed to
Jerry Gadson.
Gadson did not sustain any injuries as a fesult of any

7. Admit that Jerry

incident fhat occurred at the Polo Road Banking Center on March 9, 2009.

8. Admit that Sheila Gadson has not suffered loss of consortium, emotional

stress, Or any injuries as a result

Center on March 9, 2009.

Columbia, South Carolina

April 9, 2010

of any incident that occurred at the Polo Road Banking

 INELSON MULLINS RILEY & SCARBOROUGH LLP

o b ekl D

Thad H. Westbrook Z/

SC Bar No. 16635

E-Mail: thad. westbrook@nelsonmullins.com

Candace C. Jackson

SC Bar No. 75714

E-Mail: candace.jackson@nelsonmullins.com

1320 Main Street / 17th Floor

Post Office Box 11070 (29211-1070)
~ Columbia, SC 29201

(803) 799-2000

Attorneys for Caroline Deloatch and Bank of America,
N.A.
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CERTIFICATE OF SERVICE
I, the undersigned Administrative Assistant of the law offices of Nelson

Mullins Riley & Scarborough LLP, attorneys for Bank of America, do hereby certify
that I have served all counsel in this action with a copy of the pleading(s) hereinbelow

specified by mailing a copy of the same by United States Mail, postage prepaid, to the

following address(es):

Pleadings: CAROLINE DELOATCH AND BANK OF AMERICA’S
FIRST SET OF REQUESTS FOR ADMISSION TO
PLAINTIFFES

o

Counsel Served: ' :

Mary P. Miles

Attorney at Law

LAW OFFICE OF MARY P. MILES
3955 Southeastern Way, Suite 3A
West Columbia, SC 29169

Rox4nne E. Daniel )
Administrative Assistant

Ul o
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Nelson
Mullins

Nelson Mullins Riley & Scarberough LLP

Attorneys 10d Caunselors at Law
1320 Maia Street / 1Tih Floor { Columbia, SC 29201

Tel: 803.799.2000 Fax: 803.256.7500

wavw, nelsonmullins.com

Mary P. Miles, Esquire

LAW OFFICE OF MARY P. MILES
3955 Southeastern Way, Suite 3A
West Columbia, SC 29169

RE:
C/A No. 2009-CP-40-03817

Our File No. 05100/02104

Dear Ms. Miles:

Candace C. Jackson
Tel: 803.255.9226
candace. jackson@nelsonmullins.com

April 9, 2010

Jerry Gadson and Sheila Gadson vs. Caroline Deloatch and Bank of America

Enclosed herewith and served upon you please find:

Caroline Deloatch and Bank of Ar

1)
to Plaintiffs;

2) Caroline Deloatch and Bank of Ar
Plaintiffs; and

3) Caroline Deloatch and Bank of Ar

in the above-referenced matter. Please. fe
or comments.

CClJ:red
Enclosures

With neelve office lnratiuns in the Disirict of Coltunbit, Flori

nerica’s First Requests for Production of Documents
nerica’s First Set of Requests for Admission to

nerica's First Interrogatories to Plaintitfs

el free to contact me should you have any questions

Very truly yours,

Candace C. Jackson

da, Georgiu, Massachuselts, North Carvlina, Svuth Carolina, and West Virginia
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STATE OF SOUTH CAROLINA )
) IN THE COURT OF COMMON PLEAS

COUNTY OF RICHLAND ) FIFTH JUDICIAL CIRCUIT

Jerry Gadson and Sheila Gadson, Civil Action No. 2009-CP-400-3817

Plaintiffs,

CAROLINE DELOATCH AND BANK

)
)
)
)
vS. )
) OF AMERICA'S FIRST
)
)
)
)
)

INTERROGATORIES TO

Caroline Deloatch and Bank of
PLAINTIFES

America, Individually and jointly,

Defendants.

TO: MARY P. MILES, ESQUIRE, ATTORNEY FOR PLAINTIFES:

Pursuant to Rules 26 and 33 of the South Carolina Rules of Civil Procedure,
Defendants Caroline Deloatch and Bank of America (hereinafter . “Defendants™),
propound the following Interrogatories to Plaintiffs Jerry Gadson and Sheila Gadson
(hercinafter “Plaintiffs”), to which written responses shall be submitted in accordance
“with and in the time provided by said Rules. These Interrogatories are continuing in
nature and should further responsive information come to the knowledge of Plaintiffs,
then Plaintiffs are required to timely provide» same by supplemental responses in
accordance with Rule 26(e) of the South Carolina Rules of Civil Procedure,

GENERAL INSTRUCTIONS AND DEFINITIONS

1. As used herein, “Plaintiffs,” “You,” and “Your” mean Plaintiffs Jerfy
Gadson and Sheila Gadson, their attorneys, and all other persons acting or purporting to
act on their behalf. Reference to the individual Plaintiffs will'be made as relevant to

the Interrogatory.
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2. “Identify,” when used in reference to a natural person, means to state the

full name, telephone number, las

t known address, and the present or last known

position or business affiliation and business address, of that person.

3. “Identify” or “Identification” when used in reference to a document,

means to state the type of documen

or some other means of identifying it, including its

date, its signer, its addressee, its general subject matter, its present location, and the

name and address of its custodian,

and if you wish to assert a claim of privilege, the

basis of your claim of privilege with respect thereto.

4, “Document”
including, without limitation, info
their equivalent, handwriting,
photographing, magnetic impulse,
data c.ompilation.

5. "Communications”

means all conversations, presentations,
calls, e-mails, Documents, writing

language or Documents are transi

6. “Provide the compl

facts and events relatmg to the
persons having knowledge releva

relevant knowledge possessed by

means |anything on ‘which information has been recorded

rmation set down by letters, words, or pumbers, or

typewriting, printing, e-mailing, photostating,

mechanical or electronic recording, or other form of

refers to both oral and written communications and

discussions, speeches, meetings, telephone

vs and all other means by which information, data,

nitted, whether or not passed or otherwise conveyed

from one O IOTe persons or entities to one or mMore other persons or entities.

ete factual basis” means to describe in detail all of the

contention Or response mcludmg the 1dent1ty of all
nt to the contention or response, a description of the

each such .person and the-identity of all documents

relating to the contention or response.
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7. “State in detail” and “describe with 'speciﬁcity" mean to completely set
forth, in as much detail as you are able, all knowledge and information in Ayour
possession, care, custody, or control that is responsive to the matter inquired about in
©an InterrOgatbry.

8. If, in answering these Interrogatories, you encounter any ambiguity in
construing the meaning thereof, or a definition or instruction relevant to the inquiry
contained therein, set forth the matter deemed “ambigucus” and set forth the
construction chosen or used in answering the Interrogatory.

9. If any Interfogatory require; you identify any document or thing no
longer in your custody or control, identify the document, state whether it is missing,
lost, destroyed, transferred to others or otherwise disposed of, and identify any person
who currently ilas custody or control of the document or who hés knowledge of the

contents of the document.

INTERROGATORIES

1. Identify any and all persons known by the Plaintiffs to have knowledge

concerning the claims or defenses in this action, and for each such person provide a’

summary of such person’s knowledge.

2. = Identify all documents, correspondence, materials, and other tangible
things known to the Plaintiffs that concern the claims or defenses in this action.
3. Identify each person you intend to call as a witness in the trial of this

action and provide a summary of the subject matter upon which each person is expected

to testify.
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4. Identify each person whom you expect to call as an expert witness in the

trial of this action, the subject matter upon which such expert is expected to testify, and

a summary of the grounds for each opinion.

5. Describe with specificity each and every action on the part of

Defendants that Plaintiffs contend is a violation of Bank of America's policies and

procedures, as alleged in Paragraph 7 of the Complaint.

6. Describe with spéciﬁcity the purpose(s) for which Plaintiff Jerry Gadson
visited the Polo Road Banking Center on March 9, 2009.
7. State in detail the facts and circumstances concerning . Plaintiffs'

contention in Paragraph 11 of the Complaint that Plaintiff Jerry Gadson was "assaulted

and battered" by Defendant Caroline Deloatch while sitting in the Assistant Manager's

office," indicating:

a. The name of the Assistant Manager in whose office: Plaintiff Jerry
Gadson was sitting at the time of the alleged assault and battery;
b. All events that|took place on March 9, 2009, prior to the time that

Plaintiff Jerfy Gadson was allegedly assaulted and battered by

Defendant Carolina Deloatch;

c. The time during which Plaintiff Jerry Gadson was allegedly assaulted’

and battered by, Defendant Carolina Deloatch;

assaulted and battered by Defendant Carolina Deloatch; and

e. Any response from Plaintiff Jerry Gadson as 2 result of the alleged

assault and battery.
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8. State in detail the facts and circumstances concerning Plaintiffs’

contention in Paragraph 12 of the Complaint that Defendant Caroline Deloatch "got up

“into Plaintiff's face yelling and screaming abusive comments with the intent to strike

Jerry without probable cause., " indicating;

a. The date and time during which these comments were allege&ly
made;

b. The way(s) in which Defendant Caroline Deloatch demonstrated an

- intent to strike Plaintiff .J"érry Gadson;

c¢. Facts indicating a lack of probable cause on the part of Defendant
Carolina Deloatch; and

d. The names of any persons who may haye witnessed the alleged
incidept.

9. Describe with specificity the “serious personal injuries,” “permanent
impairment of health and bodily efficiency," and "great pain and mental anguish” which
Plaintiffs contend Plaintiff Jerry Gadson sustained in Paragraph 19 of the Complaint.

10, Identify any written reports from physicians concerning Plaintiff Jerry

, _
Gadson's contention in Paragraph 19 of the Complaint that he has suffered "serious
personal injuries," "permanent impairment of health and bodily efficiency,” “"great pain
and mental anguish,” and that "his injuries were of such a natufe as to require him and
| willﬂ in the future recvqﬁ‘ire" hirﬁ to expend nionies for ‘hospitaliz;ltién, doctor's 'ca‘re, and
other medical necessities.” Indicate each physician’s. name, the dates on which Plaintiff

Jerry Gadson visited and/or was treated by such physician, and the cost of each visit or

treatment.
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11.  Identify with specificity the dates and purposes of any and all types of

hospital visits made by Plaintiff Jerry Gadson in relation to his contention in Paragraph

19 of the Complaint that he has suffered "serious personal injuries,” “permanent

impairment of health and bodily

"his injuries were of such a nature as to require him and will in the future require him

to expend monies for hospitalization, doctor's care, and other medical necessities."

12. Provide the complete factual basis for Plaintiffs' contention in Paragraph

20 of the Complaint that Plaintiff Jerry Gadson "exercised ordinary and reasonable care

at all times."

13. Paragraph 26 of the Complaint states that Defendant Caroline Deloatch

"was incompetent and unfit to perform the work required as a Branch Manager for

Defendant Bank of America.”

Caroline Deloatch was required

State in detail the work Plaintiffs contend Defendant

to perform and in what ways you contend Defendant

Caroline Deloatch failed to perform such work.

14. State in detail the facts and circumstances concerning Plaintiffs’

contention in Paragraph 35 of the Complaint that Plaintiff Sheila Gadson suffered loss

of consortium, indicating:

a. The ways in which Plaintiff Jerry Gadson has "not been able, and

will never be

b. The date and

able, to provide full support, services, and assistance

‘sround the hoe" that e would normally provide as a husband; and

time at which Plaintiff Jerry Gadson lost his normal

ability to provide full support, services, and assistance around the

home.
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15.  State with specificity the nature of the relief sought by Plaintiffs with
© respect to each separate claim for relief, including the amount of damages sought by

Plaintiffs and the calculation of the damages if money damages are sought.

NELSON MULLINS RILEY & SCARBOROUGH LLP

By: Wﬁ Qowéo\:)
Th¥t"H. Westbrook ./

SC Bar No. 16635
E-Mail: thad.westbrook@nelsonmullins.com

"Candace C. Jackson
SC Bar No. 75714

/ E-Mail: candace.jackson@nelsonmuilins.com
1320 Main Street / 17th Floor
Post Office Box 11070 (29211-1070)
Columbia, SC 29201
(803) 799-2000

Attorneys for Caroline Deloatch and Bank of America

Columbia, South Carolina

April 9, 2010
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CERT'IF ICATE OF SERVICE

I, the undersigned Admunstratxve Assistant of the law offices of Nelson

Mullins Riley & Scarborough LLF, attorneys for Bank of America, do hereby certify

that I have served all counsel'in this action with a copy of the pleading(s) hereinbelow

specified by mailing a copy of thesame by United States Mail, postage prepaid, to the

following address(es):

Pleadings:

Counsel Served:

CAROLINE DELOATCH AND BANK OF AMERICA’S
FIRST INTERROGATORIES TO PLAINTIFFS

Mary P. Miles
Attorney at Law
LAW OFFICE OF MARY P. MILES

3955 Southeastern Way, Suite 3A
West Columbia, SC 29169

N q Administrative Assistant
, 2010 .
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'STATE OF SOUTH CAROLINA ) '
)y IN THE COURT OF COMMON PLEAS

COUNTY OF RICHLAND )y FIFTH JUDICIAL CIRCUIT

Jerry Gadson and Sheila Gadson, Civil Action No. 2009-CP-400-3817

Plaintiffs,

CAROLINE DELOATCH AND BANK

)

)

)

)

VS. )
. ) OF AMERICA'S FIRST REQUESTS |

)

)

)

)

)

FOR PRODUCTION OF
DOCUMENTS TO PLAINTIFES

Caroline Deloatch and Bank of
America, Individually and jointly,

Defendants.

TO: MARY P. MILES, ESQUIRE, ATTORNEY FOR PLAINTIFFS: .

Pursuant to Rules 26 and 34 of the South Carolina Rules of Civil Procedure,
Defendants Caroline Deloatch and Bank of America (hereinafter “Defendants”), hereby
request that Plaintiffs Jerry Gadson and Sheila Gadson (hereinafter "Plaintiffs”) produce
and permit the undersigned, or someone acting on their behalf, to inspect and/or copy ﬁe
following documents, materials at issue within thirty (30) days from the date of this
request. This request shall be deemed continuing and to require supplemental responseé if
the Plaintiffs obtain further documents or materials between fhe time of production and the

time of trial.

GENERAL INSTRUCTIONS AND DEFINITIONS

1. As used herein, “Plaintiffs,” “You,” and “Your” mean Plaintiffs Jerry
Gadson and Sheila Gadson, their attorneys, and all other persons acting or purporting to

act on their behalf. Reference to the individual Plaintiffs will be made as relevant to

the Request.
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2. The term “document” is used in its broadest sense and includes graphic

matter of any kind or nature, whether written, printed, typed, recorded, filmed, punched,

transcribed, taped or produced or reproduced by any means. The term "document”

includes, but is not limited to, all

records, e-mails, personal notes, cablegrams, telexes,

telefaxes, smdies, calendars, diaries, desk calendars, appointment books, agendas,

minutes, pamphlets, envelopes;

summaries or records of telepho

conversations or interviews, sui

tabulations, analyses, evaluations

journals, billing records, and invo

telephone messages, graphs, records of meetings,
ne conversations, summaries or records of personal
mmaries or records of meetings or conferences,
projections, work papers, 'statements, summaries,

ices, The term "document” also includes every other

means by which information is recorded or transmitted, including, but not limited to,

photographs, videotapes, tape recardings, microfilms, punch cards, computer programs,

disks and diskettes, printoﬁts, all recordings made through data processing techniques, and

the written information necessary

"document” is further defined to
copies (i.e., those bearing notation:

3. The phrase "posses
physical custody; or, that you own
or otherwise to use, inspect, exarn
’eﬁj%é_:é’s' or implied, that you may,
have, as a practical matter, the abil

4. The terms “and" ar

to understand and use such materials. The term

mean the original, any drafts, and any nonidenticat
s or marks not found on the original).

sion, custody or control,” means a document in your
in whole or in part; or, have a right by contract, statute
1ine Or Copy on any terms; or have an understanding,
e inspect, exariné of Gopy on any terms; or you
ity to use, inspect, examine or copy such document.

d “or" shall be interpreted conjunctively and shall not

be 