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-DONNA C. CASH, AS PLRSONAL

 APPLEGATE, II, AS PERSONAL

~ CONNELLY, KIMBERLY CUCE,

STATE OF SOUTH CAROLINA IN THE COURT OF CO\/I MON PLEAS

: : IN THE NINTH JUDICIAL CIRCUIT
COUNTY OF CHARLESTON :

in

ASSISTIVE TECHNOLOGY MEDICAL Civil Action No -2011-CP-10- 8()11

EQUIPMENT SERVIES, INC,
, Plaintirr,

REPRESENTATIVE OF THE ESTATE
OF DOROTHY A. CONNELLY, W.E.

REPRESENTATIVF OF JAMES B.

PH ILLIP DECLEMENTE

)

)

)

)

)

)

)

)

)

- )

HOOD&SI:LANDER CPAS LLC ;

)

)

)

)

)

)

)

)
Defcndants. )
' )

THIS MATTER COMES before thrs Court for a hearmg December 16, 2()1° on (1)
Defendant Donnd C. Cash, as PersonaI Representatrve of the Estate of Dorolh)I A ConneIly,
Motion to Amend Answer to Add Counterclarm (2) Defendant DeCIemente s Motion to Extend
Irme pursuant to Rule 6 and Rule 60(b)(1) of the South CaroIma Rules of Crvrl Procedure 3

Defenddnt DeCIemente s Motlon for Default Judgment against Plaintiff; and (4) Plamuff Mouon :

for Damages Hearing for scheduling. At the outset of the hearing couneel for Plaintiff indicated

Plamtlfi’s consent to the relief request in Defendant Cash’s Motion to Amend Answer to Add
Counterclaim. As such, Defcndant Cash’s Motion to Amend is GRANTED

Based upon the pleadings, the Court record rnemoranda of law, affidavils filed herein,

‘and other such mauers before the Court, Defendant DeCIemente s Motion to Extend Time and

Relief from Default is DENIED and Defendant DeClemente’s Motion for Default Jud;,ment.
agamst PIamtrff is DENIED. Plamnft‘ s Motion for Damages is CONTI\JUED I de\e thc

foIlowmg findings of fact, conchmons of law, and render Judgmenl as heremaftcr provided. - |

- ,Page6



COURT RECORD

M
1. On October 31, 2011, Pl.nntiff commenced this action by filing its Summons and
Complaim.
2. On' December 1, 2011, the Complaint was properly andiduly served upon the

Defendant Phillip DcClemente.

3. On March 30, 2()12 Plaintiff f led an Affldavrt of Default as to Defendant

DeClemente more than 120 days after service.

4. -. Counsel for Plamtlff did not obtain an entry of default from the Clerk of Court or

- a default judgment from the Circuit Court,

5 On May 14, 2012, Counsel for DeClemente appcared by Letter of Representatron_

frled with the Clerk of Court and asked to be informed of the date of the Plaintiff's motion for

. Default Judgment, though a motion for Default Judgment had not been scheduled before the
: Court. C‘ . , | . | |

6. .On.August' 10, 2012, Defendant beClemente filed 2 Motion to Extend Time

pursuant to‘SCRCP 6 and 60(b)(1) 10 whrch at this hearing 1 granted Defendant DeClemente s
request to mclude a request for relief from entry of default pursuant to SCRCP 55(c)

| 7. ; On August 10, 2012 Defendant DeClemente filed an Answer, Counterclarms and

Cross Clarms

FINDINGS OF FACT AND CONCLUSIONS OF LAW

T hlS Court has personal Junsdrctron over the partres and subject matter jurisdiction over

this litigation. Venue is proper. The Court permitted Defendant DeClemente to amend his

Assistive Tedumlogy Mcedical Eqmpmtnl Services, Inc. v. Hood & Selander etal,

Civil Action No. 2011-CP-10-8011
ORDER
Page 2
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Motron to En]arge Time purcudm to SCRCP 6 and 60(b) 10 mclude Rule 55(1.) for relief from

~ default.

SCRCP Rulc 55 permits a party 10 move 1o set aside the entry of default. The standard

for granting relief from an entry of default under Rulc SS(L) is good cause.” ggg SCRCP 55(c).

_, This standard I‘LQUII’CS a party seekmg rehef from an entry of default under Rule 55(c) to provide

Pt

an explanation for the default and o give reasons why vacation of the default mtrv would serve the -

- interests of justice. Sundown Operating Company Inc. v. Intedge Indusiries Inc., 383 S.C. 601,

681 S.E.2d 885 (2()()9) Oncc a party has put forth a satisfactory explanation for the default, the

trial court must also consider: (1) the timing of the motion for relief; (2) whether the dcfcndanl

has a meritorious defense; and (3) the degree of prejudice to the plaintiff if relief is granted.

‘ Whan; v. Shearson Lehman Bros., Inc., 298 S.C. 462 465 381 S.E.2d 499, 501-02 (Ct. App.

1989). The trial court need not make spccnfnc fmdmgs of fact for cach factor if there is %ufhucm

evidentiary support on the record for the finding of the lack of good cause. [Emphasls Added]

Dixon'v, Bceco Enmneermg Inc., 32OSC 174 179 463 SE2d 636, 639 (Ct. App. 1995). A

motion under Rulc 55(c) is addresscd to the sound discretion of the trml court. Williams v,

- Stalnaker, 312 SC 373, 375, 440 S.E.2d 408, 4()9 (Ct. App 1994). Sce also, Sundown

Operating Company Inc, v. Intedge Industries Inc., 383 S.C. 601, 681 S. E 2d 885 (2009).

Dcfendmt DcCIcmente submitted a. mcmorandum in eupport of hxs Motions which the
Court has rcvnewed and considered along with argument of counsel at the hearing.
DeClemente’s counsel advised the Court that DeClemente was suffcnng from a psychiatric
illness and was hospitalized approximately two weeks from February 2, 2012 through February

16, 2012. DecClemente advised the Court that he knew he had been served and was requlrcd to

Assistive Technology Medical Equipment Services, Inc. v. Hood & Sclander et al,

Civil Action No. 2011-CP-10-8011 .

ORDER

" Paged
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answer the Complaint. Additionally, at the Court hearing DeCIcmente s counsel mentioned llmt

DcClumnle had other coumcl assisting him in this manter pnor to present Lounsd At the

hearing, the Court permitted the parties to submit supplemental afﬁdavns addressing the issues

raised at the hearing and relevant to the Rule 55(¢) standard and the Court would take the matter

under advisement.

“After revncwmg ihe supplemcntal affidavits and (.onﬂxdcnno arguments of coumd and
the Court record, I find that Defenddm DeClemente was properly served with the Complaint on
December 1 2012 I find pursu‘mt to supplemental dfflddVllS and rcpresentauom at the hearing,
Defenddnt DeClemente knew he had to answer the Complaint and had the benefit of counﬁcl in
around the time he was served wnth the Compl.nnt However, 1 find lhal DeClemente
demonstrated »"good cause” pursuam to Rule 55(c) throughout his hbwitalizalion, which was
ongoing until sometlme in May 2012. However, good cause did not exist from thc time
DeClemente obtained coun%el in May 2012 (0 the time DeClementc filed the Defendant s Motion

to Enlarge Time and Answer and Counterclaims on August 10, 2012. I find that the timing of

motion for relief was not prompt.’ Defendant DeClemente’s Motion to F\tend Tlme and/or .

Relief from Default pursuant to Rulc SS(C) is DENIED
Defendant DeClemente is in default for failure to limély file an AnsWer to the Complaim.
DeClemente filed his Answer, Counterclaxms and Cross Claims on August l() 2012, At that

time, Plamuff had no obllgatlon to respond to Defenddm DeClememe s Comnerclalms unless

and until DcClememe was relicved from default and permitted to enter his Answer,

! “Allhou0h the presence of other factors, in the totality of the circumstances, may amount to a showing of * ‘good'.
cause,” a defendant may not be relieved from the entry of ddaull solely because it relied 1o its delriment on a

negligent insurance agent.” See, Sundown O dge Industrics Ine., 383 S.C. 601, 681

S.E.2d 885 (2009),

ssistive Techaology Medical Equipment Services, Inc. v. Hood & Selander of al.
Assistive Techaology e Civil Action No. 2011-CP-10-8011
ORDER
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Counterclaims and Cross Claim‘s. [ find that bccause Defendant DcCleme‘me is not reheved
from default, he cannot enter his Answer, COUH[U‘C]dlmS and Cross Claims and cannot pursue
de[ault judgment against the Plaintiff for counterclaims (hat have never been permitted to be
~asserted. Defendant DcClementc s Motion for Default Judgment against Plaimiff is DENIED

~ and Defendzmt S Answer and Counterclalms are STRICKEN.

Default. judgment is cnte're'd as to Defendant DeClemente and av hcaring shall be
. scheduled on Plaintifl’s Motioh for Damages as to Defendant DeClemente.

NOwW, THEREFORE based upon the foregomg | .

IT IS ORDERED that Defendam Cash’s Motion to Amend is GRANTED.

| IT IS FURTHER ORDERED, that Defendant DeClemcnte s Monon to Extend Time

| and/or Rellef from Default is DENIED and Defendant DcClcmente s Motion for Default
Judgment ‘against Plamtlff is DENIED. Default judgment is cmercd as to Dcﬁ,ndant
DeClemente and Plaintiff’s Motlon for Damagcs is CONTINUED and a hearing to d%certdm '
._ , :'ddmagcs shall be set for the next term of this Court.

AND IT IS SO ORDERED.

= /

udge JC. icholson, Jr. m/
Presiding Circuit Judge, Nmeth Jusp Circuit

Columbia, South Carolina

~ fé/ﬁ\% 2014

" TAssi stive Technology Medical l' uipment Servim. Inc. v. Hood & Sclander et al.
A o e Civil Action No. 2011-CP-10-8011
ORDER. -
PageS . .-
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QEI)B %nuth Qtamlma Court of @ppeals
JENNY ABBOTT KITCH!NGS

V. CLAIRE ALLEN
DEPUTY CLERK

POST OFFICE BOX 11628
COLUMBIA, SOUTH CAROLINA 29214
" 1015 SUMTER STREET
COLUMBIA, SOUTH CAROLINA 29201
TELEPHONE: (803) 734-1890
_ FAX: (803) 734-1839
www.scecouns.org
November 13, 2014
The Honorable Julie J. Armstrong - o -
100 Broad St Ste 106 R SR
Charleston SC 29401-2210 Ve Bs
| \ S = T
REMITTITUR . 2% — 0
Re: Assxsuve Technology v. Hood & Selander CPAs
Lower Court Case No. 2011CP1008011
Appellate Case No. 2014-001213
Dear Clerk of Court

e TN
\
guo
MR

The.above referenced matter is hereby remitted to the lower court or tribunal. A
copy of the judgment of this Court is enclosed

Very truly yours

Enclosure -
cc:

James Emerson Smith, Jr., Esquire
Cameron Lee Marshall, Esquire

Blake Alexander Hewitt, Esquire
John S. Nichols, Esquire
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JoN-CP- 10~ o1
The South Carolina Court of Appeals |

Assistive Technology Medical Equipment Services, Inc.,
Respondent, : e
_ - 2

V.

. : G %
Hood & Selander, CPAs, LLC, Donna C. Cash, as \)’ CH "f\'o
Personal Representative of the Estate of Dorothy A. '&%;, 5

Connelly, W.E. applegate, 11 as Personal Representative _
of James B. Connelly, Kimberly Cuce, and Phillip
DeClemente, Defendants,

Of Whom Phillip DeClemente is the Appellant.

Appellate Case No. 2014-001213

ORDER

“*This is an appeal from the circuit court's order that purports to enter a defaull
"Judgment” against Appellant. The order also denied the Appellant relief from

default under Rule 55(c), SCRCP. Respondent filed a motion to dismiss, asserting =~
‘the circuit court's order is not immediately appealable. Because the circuit court

has not yet made an award of damages, whatever "judgment” was entered was not
’f,l;nal. Therefore the circuit court's order is not immediately appealable. See S.C. ’
Code Ann. § 14-3-330 (1977 & Supp. 2013). Respondent's motion to dismiss is -

FOR THE COURV ;

Columbia, South Carolina

1

- YRS SN
oy "; "‘" G e,
< 11 nky 3 o

®”

b
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cC:

James Emerson Smith, Jr., Esquire
Cameron Lec Marshall, Esquire _
Blake Alexander Hewitt, Esquire
John S. Nichols, Esquire
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STATE OF SOUTH CAROLINA INTHE COURT OF COMMON PLEAS
NINTH JUDICIAL CIRCUIT

COUNTY OF CHARLESTON CIVIL ACTION NO.: 2011-CP-10-8011 _

ASSISTIVE TECHNOLOGY MEDICAL
EQUIPMENT SERVICES '

- Plaintiff,
V.

HOOD & SELANDER CPAS, LLC,
DONNA C. CASH, AS PERSONAL
REPRESENTATIVE OF THE ESTATE :
OF DOROTHY A. CONNELLY, W.E.
APPLEGATE, 111, AS PERSONAL *
REPRESENTATIVE OF THE ESTATE OF
JAMES B. CONNELLY, KIMBERLY
CUCE, PHILLIP DECLEMENTE

Dcfendants.

N Nt N st () -\ ,vvvvvvvvvvvvvvv

As a’condition of his probation, Phnlhp DcClemcnte has been prohibited from cmenns
the state of South Carolina for purposes other than attending court proccedings pursuant to his _
sentence in warrant numbers 93528GG and K740215 Mr. DeClemente’s. presance will be
fequired in court in South Carolina for a hcaring in civil case number 2011-CP- 1() 801] on
October 31 2()16 in Charleston, SC. . |

Therefore, IT IS HEREBY ORDERED {that Phillip DeClcmenle be allowcd to enter the

State of South Carolma for thls hearing on October 31, 2016.

AND IT IS SO ORDERED this éZ' 1" }iay of _

South Carolina.

- Chicf Administ
Ninth Circuit

"\
N

CPagelofl
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| - ~ FORM4 o |
STATE OF S_OUTH CAROLINA JUDGMENT IN A CIVIL

o : CASE
COUNTY OF CHARLESTON _ :
IN THE COURT OF COMMON PLEAS A CASE NO. 2011-CP-10-08011
Assistive Technology Medical .V ~ Hood & Selander, CPAS; LLC,
Equipment Scrvices, Inc., . ' S ,  etal, ,
PLAINTIFF - | o ' DEFENDANT

O JURY VERDICT. This action came before the court for a trial by jury. T}n‘q issﬁé
* have been tried and a verdict rendered. : *

. . ‘ K \/
DECISION BY THE COURT. This action came to trial or hearing before the' tpurt. 4%
The issues have been tried or heard and a decision rendered. N\

. AR A oD
[J - ACTION DISMISSED (CHECK REASON): [] Rule 12(b), SCRCP; [(J Rglem_(a),\; _
O

\,

SCRCP (Vol. Nonsilit);_‘=E]‘Rule 43(k), SCRCP (Setiled); [].Othér - =

ACTION STRICKEN (CHECK REASON): [ Rule 40(j), SCRCP; [] Bankruptey:
[J Binding arbitration, subject to right to restore to confirm, vacate or modify
arbitration award; [_] Other S

O DISPOSITION OF APPEAL TO 'fH E CIRCU.IT;COI}RT (CHECK APPLICA BLE

- [[] Affirmed; [C] Reversed; [J Remanded; [:] Other .
NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT,
TRIBUNAL, OR ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING
INTHIS APPEAL. < | i oy vl o : ' L

s

N

IT1S ORDERED AND ADJUDGED: :* " []'See attachéd order. (Formal order to follow)
B Co of Judgment by the Court:

X' Stateneie

On July 27, 2017, a status conference was:conducted by: telephoné with Counsel' to address
Defendant DeClemente's Motion to Consider Evidence of Damages, Adopt Proposed Order, and
Reconvene Damages Hearing, filed January.24;2017.2 Counsel for Plaintiff, Attorney James
Smith. Jr., was given the opportunity t6 resporid-and did‘so'by filing'a Memorandum in
Opposition to the motion, filed February 9, 2017. Defendant DeClemente's Motion requests the
- Court to adopt the Proposed Order of Damages Judgment, reconvene the damages hearing to -
allow the Court to rule on the outstanding Motions to Compel and Quash, determine settlement
amounts paid by co-defendants, and hear equp}ggti{mpny f;gmg certified public accountant. All

e A
L ISP T

' Counsel consented to this matter being disposed of by telephone to 'a’v_did_ahy further delay in the disposition of
Defendant's request for relief. Tl T _
? Pursuant to S.C. Code Ann. § 2-1-150 and. Administrative Order. 201 7-05-19-01 issued by the Supreme Court of
South Carolina, this hearing was delayed to accommodate Representative James E. Smith, Jr.'s legislative

< -,

obligations. RN RIS

Ctegestentl




VoL
eortele .

outstanding motions in this matter were disposed of during the proceedings held on November

14,2016 and January 5, 2017. The November 14, 2016 Hearing was a full damages hearing on

the merits of the case. The January 5, 2017 hearing Wwas held to'accommodate the Defendant -

DeClemente's request to supplement the record with ‘additional testimony. The Court
contemplated that to be the final hearing in this matter as the Defendant DeClemente was given
more than ample opportunity to make a full presentation regarding the damages in this case. The

- Defendant DeClemente now makes an additional belated request to re-open the record and allow
~ the Court 1o consider the expert testimony from a certified public accountant recently procured in

this matter. While the Court is reticent to allow this matter to be protracted any further, out of an

- abundance of caution the Court will allow the-additional testimony of this witness. The Court

Orders as follows: The Defendant DeClemente is 10 provide thé Plaintiff with the name, CV and
contact information of the expert certified public accountarit ori or before Friday. July 28, 2017.
On or before August 4, 2017 the Defendant DeClemente will provide the Plaintiff with the
following information: all of the cXperts opinions, the basis for any opinions to be rendered, all
reports or computations relicd on in rendering the experts opinion and any written documents
that will be utilized in rendering the opinion ixicludi_ng but not limited to the experts written
report(s). At the Plaintiff's request the parties will schedule the deposition of the expert at a
mutually agreeable time on or before August 31,201 7. Due to the six (6) year pendency of this
case and the delayed nature of this request, the Defendant DgCleméntc‘ will bear the reasonable
deposition cost of his expert certified public 'accpuntanf.;Atilhq con¢lusion of this additional
discovery the Court will schedule a hearing in this matter. However, the Court will take all
reasonable efforts to accommodate Mr. Marshall's Féderal Coirt obli gations should that case
proceed to trial.? NN
ORDER INFORMATION .
This order ] ends [X] does not end the case. e

AddilLonal Information for the Clerk :

INFORMATION FOR THE JUDGMENT INDEX . A '
Complete this section below when the judgment affects title to real or personal property or if any amount
should be enrolled. If there is no judgment information, indicate “N/A” in one of the boxes below, :

Judgment in Favor of Judgment Against - Judgment Amount To be
(List name(s) below) i (List nanie(s) below) = . | Enrolled
' L : ) : (List amount(s) below) .
| $

If applicable, describe the property, including tax map information and address, referenced in the order:

The judgment information above has been provided by the submitting party. Disputes concerning the amounts comaincd_ in this
form may be addressed by way of motion pursuant to the SC Rules of Civil Procedure. Amounts 10 be computed such as interest

3 Mr. Marshall is scheduled for jury selection on August 17,2017 and trial t}fe‘wee‘k ofAugusl.Zl-zs, 2017 in the
Federal Court. g ‘ : .

| Page 16;'



or additional taxable COsts not avail

able at the time the form and fina! order are submitted to the jhdge may be provided to the clerk,
Note: Title abstractors and resea / .

rchers should refer to the official court order for judgment details,

,@M ﬁ B o .'.2,28 #QQ:IL

[re
Circuit Cobrididge Judge Code Date 1

| For Clerk of Court Office Use Only

This judgment was entered on the day.of _
placed in the appropriate attormey’s box on this _____day of
to parties (when appearing pro se) as follows: ‘

—,20___and a copy mailed first class or .
s 20__to attorneys of record or

James E. Smith, Jr., Esq. Camer_’on L. Marshall, Esq.

PLAINTIFF

ATTORNEY FOR DEFENDANT

~ CLERK OF COURT
Court Reporter: -

Page 17




STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

)
) NINTH JUDICIAL CIRCUIT
)

COUNTY OF CHARLESTON CIVIL ACTION NO.: 2011-CP-10-80] |
ASSISTIVE TECHNOLOGY MEDICAL )
EQUIPMENT SERVICES, LLC, )
Plaintiff, )
, ) ,
V. ’ ' ' ) ORDER OF JUDGMENT
PHILLIP DECLEMENTE, )
)
~ Defendant. )
)
=
: T = =
Presiding Judge: ' Hon. Deadra L. Jefferson A : a
Counsel for Plaintiff: James Smith, Esq. ‘ ~
Counsel for Defendant: Cameron Marshall, Esq. -7
Date of Hearing: November 1, 2016 o=
January §, 2017 =)
Court Reporter: ~ Joyce Rueger ] Cen
: 4 oo

: i
. This matter came before this Court on November 1,2016 and January 5, 2017'fora hearing

s

" on Plaintiff’s Motion to Sct Damages as to the Defendant Phillip DeClemente, filed September 19,
‘ 2016." Plaintiff was feprescnted by James Smith, Esquire at both hearings. Defendant DeClemente

was represented by Cameron Marshall, Esquire, at both hearings.? The Court gave both parties

ample opportunity to make a full‘presentation of the damages in this casc at the scheduled hearings.

The Court also disposed of all outstaﬁding motions during these proceedings. Dcfendaﬁt

DeClemente nevertheless filed a supplemental, contested Motion to Consider Evidence of

| - Damages, Adopt Proposed Order, and Reconvene Damages Hearing on Janudry 24, 20173 In this

' The November 1, 2016 hearing was a full damages hearing on the merits of the case. The Janhafy 5, 2017 hearing

was held to accommodate Defendant's request to supplement the record with the addilion_al testimony of the Defendant

Phillip DeClemente. : . . o
? Defendant DeClemente was the only remaining Defendant at the time of the hearings. - : B
* Plaintiff filed 2 Memorandum in Opposition to Plaintiff's Motion to Consider Evidence of [?am_agcs, Adopt
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motion, Defendant asked the Court to re-open the record and consider the expert testimony of a

' certiﬁed public accountant recently procured by him. This Court granled Defendant's motion in

part, allowing Defendant DeClemente to obtain the testimony of his.expert witness via Order dated
and filed July 27,2017, The deposition of Defendant's expert, Ronald H. Burkett, was subsequently

taken on September 14, 2017.¢ The deposition of Ronald H. Burkett was provided to the Court on

- October 11, 2017. Subsequently the Court held a conference call with counsel on October 17,

2017. As a result, the parties advised the Court that no additional testimony would be necessary

and consented to the Court ruling on this matter with benefit of the deposition and no further

" hearings in this matter. Having proi/ided both parties with significant time in which to present

evidence on damages, the Court now makes the following findings of fact and conclusions of l'aw.. ‘
FINDINGS OF FACT AND CONCLUSIONS OF LAW

This matter commenced with the filing of the SuMons and Complaint on October 31,
2011 wherein Plaintiff set forth nine (9) causes of action against the following defendants: .Hood
& Selander, CPAS, LLC; Donna .C..Cash as Personal Reprcscmati\./e of the Estate of Dorothy
Connelly; W.E. Applegate, 111, as Personal Representative of the Estate of James B. Connel]y; :
Kimberly Cuce; and Phillip DeClémcnte. In the Complaint, Plaintiff alleges that Assistive .
Technology Medical Services, LLC ("ATMES") entered into a stpck purchase and a.ésignment’
agreement with the Defendant Dorothy A. Connelly (the Sellgr) and Defendam_DeClememe (the
Aésignor) on November 7, 2008 for the purchase bf common stock of Abacare Home Mcdical,
Inc. See Compl. § 10. The purchase price paid by ATMES for the stock at closing was Eight

Hundred Nine Thousand, Five Hundred and No/100 dollars ($809,500.00)! 1d. § 10. _P]aintiff

Proposed Order, and Reconvene Damages hearing on February 9, 2017. N .
* This Court issued its Order on July 27, 2017 requiring the partics to schedule the deposition of Defendant's expert
on or before August 31, 2017. - : 13
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contends that the Defendants were aware that Abacare "significantly undchtaled_" its sales tax to

. the South Carolina Department of Revenue, but failed to disclose the sales tax liability owed by

Abacare prior to its purchase by ATMES. /d 9919-20. Asa result, ATMES alleges that it overpaid
for the Abacare stock. Id, 1/ 52. Plaintiff further contends that subsequent to the execution of the

Stock Purchase and Assignment Agreement, Defendant James B. Connelly agreed to a plan for

' repavment of the unpaid sales taxes owed by Abacare to the Soulh Carolina Department of

Revenue, but faile_d to do so. Id. 77 28-29.

This case has been litigated by the above-named parties since the fi iling of the Complaint

in October of 2011. However, as of the date of this Order, Defendant DcClemente is the only active

' defendant in the case. Defendants W.E. Applegate as Personal Representatlvc of the Estatc of
‘ James B. Connelly was dismissed from the case on September 28, 2012 by Order of the Honorable

Roger M. Young. Defendants Hood & Selander, CPAS, LLC and Donna Cash as Personal

Representative of the Estate of Donna Connelly were likewise dismissed from the casc by consent
Order on November 7, 201 6 and November 21, 2016, , respectively. Defendant Kimberly Cuce has"

yet to answer or appear matter despite being properly served with the Summons and Complaint on

'February 21 2012. Plamnff has not sought a formal Entry of Default against Dcfendant Cuce or

- otherwise pursued its claims against her as of the date of this Order. Thus, the only remaining

claims are those against Defendant DeClemente for fraud, negh gence negligent mlsrepresenlatlon

_ promissory estoppel, and civil conspiracy. Accordmz,ly this Order is on the damages dispute

between Plaintiff ATMES and Defendant DeClemente.

The Court ﬁnds that Defendant DeClemente was prdperly served with the Summons and

Complaint via certified mail, return receipt requested, and restricted delivery on December 1, 2011.

. Dcfendant did not answer or otherw‘ise respond to the Complaint within thirty (30) days of service
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as required by South Carolina Rule of Civil Procedure 12(a). Accordingly, P]amtrtf filed an

Affidavit of Default with the (,harleston County Clerk of Court on March 30, 2012. Plaintiff did ,

not, however, simultaneously obtain an Entry of Default from the Clerk of Court or a Default .

Judgment from the Circuit Court. On May 14, 2012, Counsel for Defendant DeClemente,
- Cameron Marshail, Esq., filed a Letter of Representation with the Clerk of Court. On August 10,
2012, Defendant DeClemente filed a Motion for Enlargement of Time in which to File Answer
pursuant to Rules 6 and 60(b) of the South Carolina Rules of Civil Procedure, This‘ motion was
| later amended to include a request for relief from entry of default pursuant to South Carolina Rule
of Civil Prr)cedure 55(c). Defendant DeClemente simultaneously filed an Answer, Countercleim,
and Crossclaims. Defendant DeClemente thereafter filed an Amended Anewer, Cou.nterclaim, and
-Crosselarms on August 21, 2012. ‘

- On or about September 11, 2012, Plaintiff ATMES filed a Motion for a Damages hearing.
Defendant DeClemente ‘respolnded on October 15; 2012 by filing a-counter-Motion for Default
against Plaintiff ATMES. In this Motion, Defendant DeClemente arg,ues that A IMES is likewise
in default for failing to answer Defendant DeClemente's counlcrclalms Both Plaintiff and
Defendant's Motions for Default came before the Honorable J.C. Nicholson, Jr. on December 16
2012. Judge Nicholson dlso heard Defendant DeClememe s Motion for Enlargement of Time at
the December 16, 2012 hearmg. |

On April 24, 2014, Judge Nicholson issued an Ord:er denying Defendarrt DeClemente's
Motien for Enlargement of Time to Answer orr the basis that Defendarrt did hot-demenstrate "good

- cause” for his delay in answering the Complaint as he retained counsel in May of 2012 but did not

file his Answer until August of 2012. Judge Nicholson further denied Defendant's request for relief

from default judgment pursuant to South Carolina Rule of Civil Procedure 55(c), and placed
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Defendanﬁ DeClemente in default for failure to timely file an Answer to Plaintiff's Complaint. |
Judge Nicholson also struck Defendant DeClemente's Answer, Coumefclaims and Crossclaims
from the record, and denied Defendant DeClemente's Motion for Default Judgmcnt agamst-
Plaintiff ATMES on the basis that Pldmtxff has no obligation to respond to Defendant
DeClemente's Counterclaims unless and unti] Defendanl DeClemente is relieved from default and
‘permitted to enter his Answer, Counterclaims, and Crossclaims.
Defendant DeClemente thereafier filed a Motion for Reconsidéraﬁon of Judge Nicholson's
April 24, 2014 Order. Defendant's Motion for Reconsideration was denied by Order dated May 3,
2014. Defendant DeClemente then filed an appeal with the Court of Appeals to challenge Judge
Nicholson's rg]ing on May 30, 2014. The South Carolina Court of Appeals denied Defendant
' DeClemente's_appeal by written order dated November 13, 2014 on the basis that Judge
Nicholson's order is not immediately appealable because the "circuit court has not yet made an
award of damages." The Remittitur was also issuéd on November 13, 2014,

On September 19, 2016, Plaintiff filed a Motion for Ilearmg on Damages in order to
~rascertain the judgment amount to be entered against the dcfaultmg dcfendant Phillip DeClemente
Thls matter was subsequently set for a hearing before this Court on Novcmber 1,2016 to determine

damages. Plaintiff’s counsel, James Smith, Esq. was present at the November 1, 2016 hearing. A
Defendant DeClemente was not present, but his attorney, Cameron Marshall, was in attendance.
At the outset of the hearing, Attorney Marshall raised oi)jections to moving forward W}lh the -

hearing (1) without his client present and (2) without certain documents that he had requested. He

* This Court notes that the Defendant DeClemente has pemstenlly argued at every hearing in this matter that he
should be allowed to argue against the substantive merits of the Plaintiffs causes of action thus negating the default -
posture of this case. The Court has reinforced that this Court and Judge Nicholson possess concurrent jurisdiction, -
that this Court has no ability to overtum Judge Nicholson’s Order of April 30, 2014, and that any issues raised

- previously have been preserved for the appropriate appellate review. See. e.g., Enoree Baptist Church v. Fletcher,

287 5.C. 602, 604, 340 S.E.2d 546, 547 (1986) ("One CerUI( Court Judge does not have the authority to set asnde

' the order of anothcr "). .
|
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further asserled that there was some confusion regarding Plamuff seeking a Jury tnal on the |ssué
- of damages. However, it is clear from the record that the Plaintiff abandoned any request for a jury
trial via its request and notice of damages hearmg filed with the court on September 19, 2016.
Further, Defendant and his counsel were clearly advised by the Clerk’s office as well as the

administrative staff that the hearing on damages was going forward as scheduled. After hearing

extensive argument from both parties, the Court found that proper notice of the hearing was

provided to Defendant DeClemente on October 4, 2016 and October 25, 2016. Further, there was
no discemable reason for the Defendant DeClemente’s absence from the proceedings. Moreover,

- the Court found that Defendant DeClemente, by and through his counsel, was afforded significant

time in which to pursue discovery on damages. Dcfendant DeClcmeme also had lhc opportunity :

to elicit deposmon testimony from Plaintiff's damages witnesses, namely G Murrell Smith and
Art Brabham, and did, in fact, depose both of these individuals prior to the hearing. In light of
these facts, the Court proceeded with the damages hearing on November ’l, 2016 by hearing

testimony from witnesses for the Plaintiff, Art Brabham and G. Murrcll Smith. The Court did,

however, in an abundance of caution offer the Defendant the opportunity to supplement the record

and request to reconvenc the hearing at a later date so that Defendant DeClemente could attend

and present any addmonal evidence. The Defendant was glven ﬁve (5) days from the date of the

hearing to advxse the Court of his desire to supplemenl the record w1th any addmonal witnesses so
that the matter could be reconvened, if nccessary.
The first witness called by Plaintiff on November 1, 2016 was Art Brabham, CPA. Mr.

Brabham testified as to his education, training, experience and certification as a Certified Valuation

Analyst and Enrolled Agent as well as his experience as an expert witness on economic damages

in South Carolina. Mr. Brabham then testified as to his knowledge of the Plaintiff” s losses in this

(2
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acuon and detailed how he completed his economic analysxs of Plaintifl's losses. Plaintiff's counse]
lherealter sought to qualify Art Brabham, CPA as an expert on the calculation and valuation of the
damages suffered by the Plaintiff. Defense counsel was afforded the opportunity to cross-examine
Mr. Brabham on his qualifications and knowledge of Plaintiff's losses. The Court then heard
arguments from counsel. After hcarmg these arguments and consndenng the quahf‘ 1cations and .
experience of Art Brabham, the Court qualiﬁed Art Brabham as a Certiﬁed Valuation Analyst and
an Economic expert witness for the purpose of rendering an expert opiniou as to the damages
suffered by the Plaintiff, |

Plaintiff’s counsel thereafter elicited testimony from Mr. Brabham. The Court was
provided with a- detailed written report and a summary of Mr. Brabham’s opinions and -
conclusions.® Mr. Brabham testified as to the three separate methods he employed to calculate the
- economic loss suffered by Plaintiff: ( 1) capitalization of net cash flow to cquity holders; (2) direct
valuation of equity by dis_couhtcd_ cash flows method; and (3) market value comparison. Mr.

Brabham ultimately came to the.conclusion that Plaintiff sustaiued a total loss of $875,144.00.

i This-amount is comprised of the valuation of the loss suffered by omission of the sales tax liability

owed on the purchase date ($100,644.00) and ‘the va'lu'alvion of the loss suffered by the
overstatement of the value of the business ($774,500.00). Moreover, Mr. Brabham testified that'
Plaintiff sustained actual loss as Plaintiff paid the South Carolina Department of Revenue the sales
tax habnhty ($100 644.00) owed by the business after purchase. Mr. Brabham also testified that

Plaintiff showed a loss of over $900, 000 00 on their tax retums as a result of the overstatement of

|
1

" the value of the business, Lastly, Mr. Brabham testified that the damages suffered by Plaintiff were

the result of the Defendant's conduct. Defense counsel was then given the opportunity to cross

¢ The report drafied by Plaintiff's expert, Ant Brabham was admmed into evidence at the November 1, 2016 hearing
as Plaintiff's Exhibit No. 1. ) ?7 : .
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exémine Mr. Brabhem on his opinions and conclusions and did so. Mr. Brabham funher testified
on cross examination that the Plaintiffs were “lesing their shirts” on the Charleston operation
becguse they “overpaid” for the b.usiness due to the Defendant’s misrepresentation of the business
valuation and underrepresentation of the outstanding tax liabilities. Defense counsel also elicited
testimony from Mr. Brabham about past services provided to Plaintiff. The Court finds the
testimony of Mr. Brabham credible and pcrsuasive on the issue of damages. .

Plaintiff’s counsel then called Murrell Smith, dwner of ATM FS to the stend to lestify on
behalf of ATMES Mr. Smith testlﬁed as 1o his position in the ATMES Company. Mr Smith

ﬁmher tesuﬁed regarding the purchase of Abacare stocks from Defendant DeClemente. Mr. Smith

 stated that he and his business partner are still making payments on the $650,000.00 note they

signed to purchase Abacare. Mr. Smith further requested fhat the Court enter an Order of Judgment
in the amount of $875,144.00 in favor of the Plaintiff and against Defendant DeClemente. Defensc
counse] was then given an opportunity to cross-examine Mr. Smlth and did, in fact, do so. On Cross
examination, defense counsel elicited testimony from Mr. Smith that Plaintiff sold Abacare's assets
to Long s Medical on December 30, 2009 for somewhere between.$560,000 and $600,000.” The |
Court finds the tesumony of Mr. Smith credible and persuasive.

At the conclusion of Mr. Smnh’s tcsnmony, Plamufl’s counsel advised the Court that they

had no further witnesses or documents o submlt Plaintiff requested that the Court enter an Order

- of Judgment in the amount of $875,144.00 in favor of the Plaintiff and against Defendant

DeClemente. The Court adjourned the hearing upon the conclusion of Plaintif_f‘s case to
accommodate Defendant's request to supplement the record with additional testimony at a later

date, if nccessary.

The damages hearing reconvened on January 5, 2017. Plaintiff’s counsel, James Smith,
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i
i
i

Esq., was present at the hearing. Defendant DeClemente and Bis counsel, Cameron Marshall, F
were also present. At thc outset of the hearing, Defense counsel once again objected to movmg
forward with the damages hearing on the basis that PlaintifT"s counsel had not provided Defendant _
with subpoenaed documents requested from Art Branham. In response, Plaintiff’s counsel notified
the Court of its pending Motion to Quash the Subpocna and for Protective Order, filed Dcu,mbcr
28, 2016. This motlon asks the Court to quash the subpoena issued by Defendant DeClemente to
Art Brabham and protect the malerials sough; by Defendant. Defendant subsequently filed a
Motion to Compel Subpoena Compliance on December 29, 2016. Neither of these motions were

| scheduled for heaﬁng on January 5, 2017 or thereafler. Nor did the parties request a hearing on

thcse motions prior to the January 5 ddmdg,es hearmg The Court thcn inquired as to the nature of

e
'y
A

lhe documents and their relevance for the damages hearing. After considering the arguments of _
counsel, the Court resolved the motions and proceeded with the continuation of the damages
heanng as scheduled and noticed.
| Thc first defense witness was Defendant DeClemente who testified and was Cross-
: ~cxammed regarding hls case on damagcs Mr. DeClemente testified that he has twenty-two_(22)
(years of experience owning and managing durablec medical equipment operaiions and that no v
damages calculation in excess o‘f Abacare's tax debt and intercst. (totaling $100, 643.00) is
defensible by a person possessing'or-dinary business knowledge and common sénse. Defendant
'DcClcmcnle further testified that he is entitled to a crcd.it or "set-off" against damages as to any |
settlement amounts paid to Plaintiff by his Co- Defendants under the South Carolina Uniform.
‘Contribution Among Tonfeasors“Act. However, Defendant DeClemente has failed to provide this
Court with any calculations or figures sctting forth the amount he behevcs he is cntitled to as a set- '
off under lhe Act In fact, Defendant Dcclcmcnte has failed to offcr this Court even a scintilla of | e
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evidence that a monetary settlement was tendered to the Plammf by any of the parties d:smnssed
by Consent Order. The Court is unable to ascertain, based upon the record and evndence presented
by Dcfendant, the reason why Defendants, Hood & Selander, LLC and Donna E. Cash as Personal
Representative of the Estate of Dorothy Conrelly, were dismissed by consent.” In any event,
Dcfcndant DeClcmente would not be entitled to a set- off pursuant to Section 15-38-50 of the
Uniform Contribution Among Tortfeacors Act. See S.C. Code Ann. § 15-38- 50 ("When a release
‘0r a covenant not to sue or not to enforce judgment is given in good faith to one of two or more
- persons liable in tort for the same inj ury or the same wrongful Adcath, it discharges the tortfeasor to
whom it is given from all liability for contribution to any other tortfeasor."). Morc(;ver the purpose

of a default damages hearing is to determine the amount of liability of the defaultmg defendant.

Wells Fargo Bank, N.A. v. Marion Amnhtth_ealre. LLC, 408 S.C. 87, 90, 757 S.E.2d557, 558 (Ct.
App. 2014). The Circuit Court does not have the authori_ty to determine the amount of liabflity or
"ﬁérccntage of fault" of any non-defaulting defendants who appeared in the lawsuit and resolved
the claims against them. See S.C. Code Ann§ 15-38-15. The remainder of Mr. DeC]gmenle’s
tesﬁmony was not relevant to the issue of Plaintiffs damage.s. The Court finds that nothing testiﬁéd
0 by Mr.‘ DeClemente provided a credible dispute or challenge to the testirﬁony and évidence
submitted by Pla’intiff‘sv expert, Art Brabham. |
Defense counsel then called Jeff Reed, co-owner of the ATMES Company, to the stand
Mr. Reed tcstlﬂed that he relied upon the assessment conducted by Art Brabham to 1dennfy the
total loss suffered by the Plaintiff, He also (estlﬁed that he personally continues to make payments
on the $650,000.00 _notc used to purchase Abacare. Mr. Reed further testified. that the ATMES

. Company sustained a loss of $875,144.00 as a result of its transaction with Defendant. The

” Defendant W.E. Applegate, 11 as Personal Representauvc of the Estate of James B. Connclly was dismissed from
the case by Judge Nicholson for lack of subject matter _]urxsdxcnon via written Order dated September 28, 2012.
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Defendant concluded his case on. damages at the end of Mr. Reed's testimony. At that time, the
Court adjourned the hearing and took Plaintiff's Motion to Set Damages under advisement.
However, on January 24, 201 7, Deféndam filed a supplemental Motion to __Conéider
Evidence of Damages, Adopt Proposed Order, aqd Reconvene Damages Hearing. In this motion,
Defendant asks the Court to reconvene the damages hearing, determine settlement amounts paid
by the co-defendants,. adopt his proposed order on damages, and hear expert testimony from ité
Certified Public Accountant. Plaintiff filed a Memorandum in Opposition to Defendant’s Motion
on Fcbfuary 9, 2017, arguing that the motion is untimely, prejudicial, and without merit. On J uly
27, 2017, the Court conducted a hearing with éounscl by telephone to address Defendant's Motion
to Rcconsnder Evndcnce of Damages Adopted Proposed Order, and Reconvene Damages
Hearmg The Court noted the belated nature of Defendant $ request durmg the status conference
and in the Fonn 4 Order issued on July 27, 2017. But, in an abundance of caution, allowed for the
additional, expert teﬁtimonj of Defendant's expert witness. The Court further ordered the partiés
to schedul¢ the deposition of the expert at a mutually agreeable timeion ér Bef’ore August 31, 2017.
’ On .August 23, é017, the Defendant filed an affidavit from its expert, Ronald H. Burkett, -
CPA, CVA, The partieg iook'tlile deposition of Defendzmt"s expert on September 14, 2017. The

Court was p}ovided with a copy of the deposition transcript on October 11, 2017. The Court has

reviewed both the affidavit’ and deposmon of Ronald H. Burkett, and finds that Mr. Burkctt»‘ S

prepared a draft valuation of the common stock-of Abacare for use by Defcndant DcClementc on:
~or about July 14, 2008. See Aff. Ronald Burkett. At his deposition, Mr. Burkett was asked to
testify regarding his opinibn as to the damage, if any, suffered by'ATMES as a result of the stock

purchase and assignment agreement entered into with Defendant DeClemente. Mr. Burkett .

* Counsel consented to resolving the motion by telephone conference.
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- testified that if ATMES had knowledge that there was a potential sales tax issue with Abacare at

the time of purchase (as Mr. Burkett opines they had or should have had), then ATMES paid fair |
market value for Abacare and did not sustain damage. Burkett Dép. 17:21-18:8, September 14,
2017. However, Mr. Burkett admitted that his opinion is bﬁsed on the potentigl liability of
Defendant DeClemente and is subject to change if ATMEs did not, in fact, have knowledge of the
sales tax liability. Burkett Dep. 18:19-25. Moreover, Mf. Burkett testified he does not have an
opinion as to whether or not ATMES suffered damages in this case, nor has he made a damages
calculation. Burkett Dep. 22;21 - 23.: 1; 59:1-4. In light of these statemcnts, the Court does not find _
the testimony of Mr. Burkett to be.rcl_cvant or persuasive on the issue of démages.

The Court has fully and carefully considered the testimony of all of the witnesses presented,
the arguments of counsel, and all documents and exhibits submitted to the Court. Upon careful and
deliberate consideration of fhe évidence, the Court finds Defendant DeClemente to be in default
as a result of Judge Nicholson’s Order filed April 30, 2014. As a result of his default Defendant
De(,lememe is deemed to have admitted the substantive a]leganons of the Complamt The only

remaining issue before this Court is the amount of damages to be awarded to the Plamtlff The

Court further finds the testlmony and conclusnons reached by Plaintiff's damages expert Art

Brabham to be persuasnvc credible and rehable Morcover, the Court finds that Defcndant

DeClemente has failed to adequately challcng_c the 'testimony presented by Plaintiff. Defendant's

" expert, Ronald H. Burkett, testified that he does not have an opinion as to the damages in this case,

nor does he have an opinion as to the damages calculation  reached by Plaintiff's expert, Art

Brabham. Burkett Dep. 30:17-31:9. In fact, the only evidence offered by Defendant DeClemente

to contradlct the Plaintiff's damages calculation is his own testlmony that the Plaintiff's damages-

calculation is simply not defensxble by a person possessing ordinary business knowledge and



common sense. The Court declines to rnly solcly upon the testinnony of Defendant DeClemente as -
it is inhercntly sclf-serving and. more importantly, unsupported by the numerical evidence before
the Court. The Court instead relies upon the damages calculation presented by Plaintiff's expert,
Art Brabham. Accordingly, the Court .awards Plaintiff Eight Hundred Seventy-Five Thousand One
Hundred Forty-Four and 00/100 (3875,144.00) dollars in actual damages.
IT IS THEREFORE ORDERED, ADJUDGED, AND DECREED that the Plaintiff is
entitled to recove-r actunl damages as Defendant DeClemente is in default. Plaintiff .is.therefore
“entitled to 'an award of Eight Hundred Seventy-Five Thousand One Hundred F orty-Four and
00/100 ($875,144.00) dollars in actual ‘damages agafnst Defendant DeC]emente in the narne of An
hiwsw_aliascs to include Phillip DeClemente, Alec Rocford, and Phillip Goodpastor.
ANDIT IS SO ORDERED! |
. Honordblg/Dgidra L. Jefferson
Presiding Judge, Ninth Judicial Circ_:uit

_ December ‘,’)‘O , 2017
Charleston, SC
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STATE OF SOUTH CAROLINA
COUNTY OF CHARLESTON

Assistive Technology Medical
Medical Equipment Services, LLC,

Plaintiff,
V.
Phillip DeClemente,

Defendant.

Presiding Judge:
Counsel for Plaintiff:

Counsel for Defendant:

Date of Hearing:

Court Reportcr'
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NINTH JUDICIAL CIRCUIT
Case No.: 2011-CP-10-08011

" ORDER DENYING I)FFI::NI)XNT S
' MOTION TO AMEND JUDGMFI\EI

+ Te—— s s s+ e

Hon. Deadra L. Jefferson
James E. Smith, Esq.
Cameron L. Marshall, Esq.
November 1, 2016
January 5,2017

Joyce Rueger

40:€ Hd 92

-IN THE COURT OF COMMON PLEAS

preve

THIS MATTFR 1s before the Court on Defendant Phillip DcClcmcnte s Mouon to Amend |

Judgment and be Relieved from Judgment pursuant to Rules 59 and 60 of the South Carolma Rules

of Civil Procedure. This case initially came before the Court on November 1, 2016 and January'S,

2017; respectively, for a hcaring on Plaintiffs Motion to Set Damages as to Defendant Phillip

DeClemente. On December 21, 2017, the Court issued an Order of J udgment in favor of Plamtltf

Defendant was ordered to pay Eight Hundred Seventy-Five Fhousand Onc Hundred Pony Four

and 00/100 ($875 144.00) dollars in actual damages. Defendant filed the instant Motion to Amcnd

Judgment and be Reheved from Judgment on January 8, 2018.! Plamtlff filed a Rcsponsc in

" The Order of Judgment was mailed to the parties on December 28, 2017 and reccived by Defendant on January 2,

2017, Defendant's Motion to Amend Judgment was thus timely filed and served upon PlaintifT. See Rule 59, SCRCP
("A motion to alter or amend the Judgmenl shall be served no later than 10 days afier receipt of written notice of the

order.").
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opposition to Defendant's Motion to Amend on January 22, 2018. Having considefcd the

Defendant's Motion to Amend as well as the various interests balanced by the Court at the time of

| the ruling,‘the Defendant's Motion to Amend is hereby denied in acéordance with Rules 59 and 60
of the South Carolina Rules of Civil Proccd;lre. |

Rule 59(e) of the Séhlh Carolina Ruleé of Civil I;rocedure states.that “(a) motion to alter

or amend the judgment shall be served not later ihan 10 days after reccipt of written notice of entry

of the order.” Rule 59(e), SCRCP. The purpose of Rule 59(c), SCRCP, to alter or amend the

Judgment is to allow the parties liberal opportunity to movc for the trial judge to reconsider matters

properly encompassed in a decision on the merits, regardless of whether the issues and arguments

- have been previously presented. “A ‘party may wish to file such a motion when she belicves the
court has misunderstood, failed to fully consider, or perhaps failed to rule on an argument or issue,
and the party wishes for the court to reconsider or rule on it. A party must file such a motion when

an issuc or argument has been raiscd, but not ruled on, in order to preserve it for appcllate review.”

Elam v. South Carolina Dept. of Transp., 361 S.C. 9,24, 602 S.E.2d 772, 780 (2004) (emphasis in _

original). “A party cannot use a motion to reconsider to present an issue he could have raised prior

to judgment but did not.” Anderson Memorial Hosp.. Inc. v. Hazcn 313 S.C. 497, 498, 443 S.E.

2d 399, 400 (CL. App. 1994) (citing CAH. v. LH., 315 S.C. 389, 434 S.E. 2d 268 (1993)). See

Arnold v. State, 309 S.C. 157, 172—73 420 S.E.2d 834, 842 (1992).

Defendant asks the Court to amend its Order of Judgment under Rule 59, SCRCP onthe =~

basis that the Judgmcnt entcrcd against him was prevnously satisfied by a Full and Final Release

exccuted between the parties on July 10, 2009. However, the Defendant has not pre«,nted any

novcl facts, arguments, or thcornes in support of this request. Nor has Defendant h:ghhg,hlcd any -

portion of the record that this Court may havc misunderstood, failed to fully consider, or _failgd to
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rule on. Td the contrary, the Court has considered and ruled upon this very argument by Defendant
on multiple occasions. Indced, the Defendant has contested the default posture of this case since
his initial filing on August 10, 2012 wherein he attached the Full and Final Release in support of
his defense. Judge Nicholson considered the arguments as to default, including the Full and Final
Release, and nevertheless entered default Jjudgment against Defendant on April 24, 2014.2 The
Defendant has since continued to argue against.default Judgment at every hearing before the Court.
» The instant Motion to Amend Judgment is merely the latest effort by Defendant to have the entry
of default against him vacated. In response, this Court once again. reiterates that it does not have

the jurisdiction to overturn the default decision rendered by Judge Nicholson on April 24, 2014.

See, e.g., Enoree Baptist Church v, Flelpher, 287 5.C. 602, 604, 340 S.E.2d 546, 547 (1986) ("One
Circuit Court Judge does not have the authority to set aside the order of another."). Defendant is
therefore not eligible for relief from judgment under Rule 59, SCRCP.

Altematively, the Defendant asks'the Cou_rt to relieve him from its Order of Judgment
ﬁursuant to Rule 60(b) of the South Carolina Rules of Civil Procedure. Rulc 60(b) allows the Court
to relieve a party from a final judgmcnt, order, or proceeding on the basis of‘r_nistake, inadvéﬂcncc,
surprise, or excusable neglect and/or fraﬁd, misrepresentation or other misconduct of an adverse
pény. Rule 60(b) also provides for .relief when the judgmcnt_ had been satisfied or is void.

- Defendant argues that Rule 60(b) is applicable to his case because the Order of Judgment was '

2 Defendant DeClemente filed a Motion for Reconsideration of Judge Nicholson's April 24, 2014 Order. Defendant's

" Motion for Reconsideration was denicd by Order dated May 3, 2014. Defendant DeClemente then filed an appeal with
the Court of Appeals to challenge Judge Nicholson's May 30, 2014 ruling. The South Carolina Court of Appeals
denied Defendant DeClementce’s appeal by written order dated November 13, 2014 on the hasis that Judge Nicholson's
order is not immediatcly appealable because the "circuit court has not yet made an award of damages.” The Remittitur
was issucd on November 13,2014, » c ’
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rendered as a result of mistake, inadveﬁencc, fraud, and/or excusable neglect. However, Defendant
made thesc very samc arguments under Rule 60(b) before Judge Nicholson at a‘ Dccember 16,
2012 hearing and in corresponding motions and briefs. Judge Nicholson issued a ruling April 24,
2014 whercby he expressly rejected these arguments and held Defendant in default for failing to
timely answer the Complaint. The present Motion to Amend is another attempt by Defendant to
_rchash the same arguments previously considered énd ruléd upon by Judge Nicholson. As

aforcmentioned, this Court lacks the authority to reverse or modify Judge Nicholson's findings.

See State ex. Rel. Medlock v, Love Shop, LTD, 286 S.C. 486, 334 S.E.2d 528, 529 (Ct. App.
1985). Defendant thus cannot ;)btain relief under South Carolina Rule of Civil Procedure 60(b) -
. either. |

~ For the forcgoing reasons, the Court hereby. denies Defendant's Motion to Amend

Judgment and be Relieved from Judgment.

[T IS SO ORDERED.

Hon.(DgadrdA.. Jefferson
Presiding Judge »
Ninth Judicial Circuit

January M ,2018
Charleston, South Carolina

:V.A‘Pagc4o'f4' _
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STATE OF SOUTH CAROLINA ) '
: : ) IN THE COURT OF COMMON PLEAS
COUNTY OF CHARLESTON ) '
ASSISTIVE TECHNOLOGY MEDICAL EQUIPMENT SERVICES, ; CIVIL ACTION COVERSHEET .
LLC ‘
Plaintiff(s) ) ' o
) 2oi-ce- \O - Bol |
Vs, ) ’
HOOD & SELANDER, CPAS, LLC, DONNA C. CASH, AS ;
REPRESENTATIVE OF THE ESTATE OF DOROTHY )
CONNELLY, W.E. APPLEGATE, 1III, AS PERSONAL )
REPRESENTATIVE OF THE ESTATE OF JAMES B, )
CONNELLY, KIMBERLY CUCE, PHILLIP DECLEMENTE, )
: Defendant(s) ) .
(Please Print) SC Bar #: 76392
Submitted By: E. Scott Winburn Telephone #: ~  (803) 933-9800
Address: 1422 Laurel Street, Columbia, SC 29201 Fax #: (803) 933-9801
. ,Other:
E-mail: scott@jamessmithpa. com

NOTE: The cover sheet and information contained herein neither replaces nor supplements the filing and service of pleadings or other papers
as required by law. This form is required for the use of the Clerk of Court for the purpose of docketing. It must be filled out complctely,
signed, and dated. A copy of this cover sheet must be served on the defendant(s) along with the Summons and Complaint.

DOCKETING INFORMATION (Check all that apply)

E( » *If Action is JudgmenvSettlement do not complete

JURY TRIAL demanded in complaint. [J NON-JURY TRIAL demanded in complaint. .
[ This case is subject to ARBITRATION pursuant to the Court Annexed Altemative Dispute Resolution Rules.
[J This case is subject to MEDIATION pursuant to the Court Annexed Alternative Dispute Resolution Rules.
[ This caseis exempt from ADR. (Proof of ADR/Exemption Attached)

NATURE OF ACTION (Check One Box Below)

Submitting Party Signature:

.. . P .
2, .
Note: Frivolous civil procecedings may be&ubject to sanctions pursuant to SCRCP, Rule 11, and the South Carolina Frivolous

Contracts _ Torts - Professional Malpractice Torts — Personal Injury . Real Property
O Constructions (100) 0O Dental Malpractice 200) [ AssaulvSlander/Libel (300) O Claim & Delivery (400)
O Debt Colection (110) O Legal Malpracuce (210) . O Conversion (310) O Condemnation (410)
O Cmployment (120) 0  Mecdical Malpractice (220) 0O  Motor Vehicle Accident (320) [J Foreclosure (420)
O General (130) Previous Notice of Intent Case # O  Premises Liability (330) O3 Mechanic’s Licn (430)
O  Breachof Contract (140)  20___-CP-___ - - O  Products Liability (340) O Panition (440)
O Other (199) Notice/ File Med Mal (230) ~ [0 Personal Injury (350) L3 Possession (450)
: Other (299) [0 Wrongful Death (360) [ Building Code Violation (160)
' O omer399) O Other (499)
Inmate Petitions Judgments/Settlements " Administrative Law/Relicf S Appeuls
O PCR(500) 0 Dcath Scttlement (700) 3 Reinstate Driver’s License (800) . [J Arbitration (900)
0 Mandamus (520) 0 Foreign Judgment (710) O Judicial Review (810) O Magistrate-Civil (930)
O HabeasCorpus(s30)  [J Magistrate™s Judgment (720)  [J  Relief (820) 3 Magistrate-Criminal (920)
O Other (599) O . Minor Settiement (730) - [0 Permanent Injunction (830) O Municipal (930)
. O ‘Transcript Judgment (740) O Forfeiture-Petition (340) [ Probate Count (940)
a Lis Pendens (750) - O Forfeiture—Consent Order (850) O scopoT (950)
(] Transfer of Structured a Other (899) O worker’s Comp (960) _
Scttlement Payment Rights . O Zoning Board (970)
Application (760) ) . ) o
0O Other (799) (] :’;;{;;c Service Commussion
Special/Complex /Other O Employment Secunty Comm (991)
0 Environmental (600) O Phammaceuticals (630) - -
O  Automobile Arb. (610) O  Unfair Trade Practices (640) O Other (999)
0O Mcdical (620) O Out-of Statc Depositions (650)
0O Other (699) 3 Motion 1o Quash Subpoena in
’ an Out-of-County Action {660)
[  Sexual Predator (510)

Date: /0/ 3:/. 2

Civil Proceedings Sanctions Act, S.C. Code Ann. §15-36-10 et. seq.

SCCA /234 (01/2011)
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, ' FOR MANDATED ADR COUNTIES ONLY _
Allendale, Anderson, Beaufort, Clarendon, Collcton, Florence, Greenville, Hampton, Horry,
Jasper, Lee, Lexington, Pickens (Family Court Only), Richland, Sumter, Union, Williamsburg, and York

SUPREME COURT RULES REQUIRE THE SUBMISSION OF ALL CIVIL CASESTO AN A LTERNATIVE
DISPUTE RESOLUTION PROCESS, UNLESS OTHERWISE EXEMPT. :

You are required to take the following action(s):

1. The parties shall select a neutral and file a “Proof of ADR? form on or by the 210" day of the filing of this
action. If the parties have not selected a ncutral within 2 10 days, the Clerk of Court shall then appointa -
primary and secondary mediator from the current roster on a rotating basis from among those mediators
agreeing to accept cases in the county in which the action has been filed. '

2. The initial ADR conference must be held within 300 days after the filing of the action.

3. Pre-suit medical malpractice mediations required by S.C. Code §15-79-125 shall be held not later than 120
days after all defendants are served with the “Notice of Intent to F ile Suit” or as the court directs. (Medical
malpractice mediation is mandatory statewide.)

4. Cases are exempt from ADR only upon the following grounds:

a. Special proceeding, or actions seeking extraordinary relief such as mandamus, habeas corpus, or
" prohibition;

-b.  Requests for temporary relief;
c. Appeal§
d. Post Conviction relief matters;
e. Contempt of Court proceedings;
f. | Forfeiture proceedingé brought by goVemmentaI entities;
g. Mortgage foreclosures; and . |

h. Cases that have been previously subjected to an ADR conference, unless otherwise required by
Rule 3 or by statute. ’ :

5. In cases not subject to ADR, the Chief Judge for Administrative Purposes, upon the motion of the court or '
of any party, may order a case to mediation. ' : :

6. Motion of a party to be exempt from payment of neutral fees due to indigency should be filed with the
Court within ten (10) days after the ADR conference has been concluded. - °

Please Note: - You must comply with the Supreme Court Rules regarding ADR.
Failure to do so may affect your case or may result in sanctions.

© SCCA7234(01/2011) Page20f2 .
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' STATE OF SOUTH CAROLINA,

COUNTYOF  CHARLESTON

ASSISTIVE TECHNOLOGY MEDICAL

'SUMMONS
EQUIPMENT SERVICES, LLC |
Plaintiff, ) |
) :
vs. ) rxu: No. 2011-cp}(). BOM
. o ) —
HOOD & SELANDER, CPAS, LLC, DONNA - ) =2
C.CASH, ASPERSONAL - ) 5 e =
REPRESENTATIVE OF THE ESTATE OF ) 1 E\% &,
DOROTHY A. CONNELLY, WE. ) Vo Ze
APPLEGATE, IlI, AS PERSONAL | ) \ oom
REPRESENTATIVE OF THE ESTATE OF ) Vas 2
JAMES B. CONNELLY, KIMBERLY CUCE, ) Ve L
* PHILLIP DECLEMENTE, ) V22 n
z
Defendants. ) ; "

TO THE DEFENDANT ABOVE-NAMED:

YOU ARE HEREBY SUMMONED and required to answer the complaint herein, a copy of
which is herewith served upon you, and to serve a copy of your answer to this complaint upon the

subscriber, at the address shown below, within thirty (30) days after service hereof, exclusive of the
day of such service,

against you for the relief demanded in the complaint.

-,
Columbia, South Carolina ' ; % Z/é\d

“/" Plaiftiff/Attorney for Plaintift
Dated: October j_L, 2011 ‘ ‘
' Address:

1422 Laurel Street, Columbia, SC 29201

SCCA 401 (5/02)
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STATE OF SOUTH CAROLINA

) IN THE COURT OF COMMON PLEAS

IN THE NINTH JUDICIAL CIRCUIT
COUNTY OF CHARLESTON )

A551st1ve Iechnology Medlcal Equxpment
- Services, Inc.,

) Civil Action No.: 2011-CP- 9? @O( ( |
) o .
Plamtlff ) : : '
)
vs. ) COMPLAINT
: ' ) (Jury Trial Requested) ,
Hood & Selander, CPAS, LLC, Donna C. ) L =2 :
Cash, as Personal Representative of the ) ‘f( o‘;—'l o iy
Estate of Dorothy A. Connelly, W.E. ) I S R -
Applegate, I1I, as Personal Representative ) 1 '-‘l"; s d )
of the Estate of James B. Connelly, ) \ e gE]
Kimberly Cuce, Phillip DeClemente, ; - ‘-\' : ré’z :: (g’
i =
. . Y 73 rtl
Defendants. ) H "‘(«_2'—, i
, )

The Plaintiff, Assistive Technology Medical Equipment

Services, LLC
(heremaftcr ATMES), hereby asserts the followmg Complaint against Defendams Hood &

Selander CPAS PA, Donna C. Cash, as Personal Representatlve of the. bstate of Dorothy A
Connelly, W.E. Applegate,

11, as-Personal Representauve of the Estate of James B Connelly,
Kimberly Cuce and Phillip DeClemente and avers as follows

PARTIES |
1. The Plaintiff, ATMES, is a corporation incorporated under thé laws of

South Carolina and has its principal place of business located in Sumter County, State of South
Carolina.

2. Upon information and belief, Hood & Selander, CPAS, LLC (héremafter

Hood and Selander) is a corporation mcorporated under the laws of South Camlma and has its

principal place of business located in Charleston County, State of South Carolma

~ Page 38



3. Upon information and belief, the Defendant Donna C. Cash, as Personal

Representative of the Estate of Dorothy A. Connelly isa citizen and resident of Charleston
County, State of South Carolina.

4, Upon information and belief, the Defendaﬂt W.E. Applegétc III. as
Personal Representatxve of the Estate of James B Connelly is a citizen and resident of
Charleston County, State of South Caro]ma

5. ‘Upon information and belief, the Defendant Klmberly Cuce’s was last -
known to. reside in gumter County, and therefore Ms. Cuce is a citizen and resident of Sumter
County, State of South Carolina. |

6. Upon information and belief, the Defendant Phillip DeClemente is a
citizen and resident of Charleston County, State of South Carolina.

7. This Court has personal jurisdiction over the parties and subject matter
jurisdiction over this actipn. |

8. Venue in this action is proper in this Court.

GENERAL ALLEGATIONS
9. | élaintiff realleges paragraphs 1 through 8 as if fully staied herein.

10.. A Stock Purchase and Assignment Agreement (the “Agreement”) for the
remaining shares of common stock of Abacare Home Medical, Inc. (the “Corporatlon”) was
executed November 7, 2008 by and between the Estate of Dorothy A. Connelly (the “Seller”), |

Phillip L. DeClemente (“Assignor”), and Assistive Technology Medlcal Equipment Serv1ces

LLC, (the “Purchaser”)

1. At the time the Agreement was exccuted, the Seller owned one hundred

four (104) shares of the Corporation’s outstanding common stock (the “Stock™).
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12.  The purchase price for the Stock paid by the Plaintiff ATMES at closing
was Eight Hundred Nine Thousand Five Hundrcd and No/100 ($809,500.00) Dollars (the
“Purchase Price”). |

13. The purchase price for the Stock pald by the Plamuff was based on a host
of considerations, mcludmg Corporation’s proﬁtabxhty, assets and liabilities.

14.  Paragraph Four (4)(e)»of the November 7, 2008 Agreement, Material

Omissions or Nondisclosure provides in pertinent part:

“Seller’s representations and warranties, and all Statements, certificates,
schedules, documents or other information fumished or to be furnished by the
Seller to the Purchaser pursuant to this Agreement are true, correct and complete
in all material respects, and neither contain nor will contain any untrue
v - statement of a material fact or omit nor will omit to state any material facts

necessary to make the statements contamed therein not misleading.” (emphasis
added). . ‘

15. Unbeknownst to the Plaintiff, Abacare Home Medlcal Inc had been

eonsnslently understatmg to the South Carolina Department of Revenue sales taxes at the tlme the

% - Agreement was executed on November 7,2008.

16. - A Shareholder Meeting of Abacare Home Medical, Inc was held on JulyA
_ 24 2007 for the purposes of dlscussmg “the bookkeeping, financial health of the company and
. various other company issues.” Dorothy A. Connelly, Phllllp DeClemente and Dawd E»
Selander were in attendance of the July 24, 2007 Shareholder Meetmg ‘

17.  According to the minutes of the July 24, 2007 Shareholder Meeting, the
attendees devoted signiﬁcant time and attention to the issue of Sales Taxes. Inifaclt, “Sales
Taxes” was one of the eight topics of discussion appearing in bold type in the minutes of the .

meetmg

18. . The minutes provide in pertinent parl:

* July 31, 2007 Memo of written minutes of the Abacare Home Medlcal Shareholder Meeting prepared by Hood &
Selander, CPAS PA (Attached hereto as Exhnblt A) s , S e
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FASE AT

“David noted that the taxable sales reported on the June sales tax forms
appeared significantly understated. David stressed the importance to
report as accurately as possible the taxable sales on the monthly
forms...David advised that Abacare should set aside a reserve in case of
an audit. If an audit determines the company should use sales rather than
collections, then Abacare could owe a substantial amount of tax, penalties
and interest. David noted last meeting, and repeated this meeting, that
a system needs to be set up as soon as possible that will support the £ross
sales number posted on the sales tax returns. This information will be
needed in case of an audit. Finally, David noted that a couple of sales tax
returns since the last shareholder meeting were filed and paid late. There.
is a penalty up to 25% of the tax for late filing and payment.”? (emphasis
added.)

19..  Defendants fa‘ileld to disclose to the Plaintiff at the time of the sale unpaid
sales taxés to the Séuth Carolina Department of Revenue in the amount One Hundred Thousand
Three Hundred Twenty and 41/100 ($100,320.41) Dollars.

| 20.  The Defendants failed to disclose the 'above-mentiorixed tax liability prior
to the execution of the Stock Purchase Agreemeni on November 7, 2008.

21.  The above-mentioned tax debt owed to the South Carolina.Depanfnent of

Revepue is and was material to the Stock Purchase and Assignment Agreement.

22.  These debts were incurred by the Seller, the: Estate of Dorothy Cohnelly,

- prior to the execution of the Stock Purchase Agreement.

23.  The Seller Represented and Warranted to' the Purchaser that the documents
and information fumished‘ to the Pmcﬁaser was “corrgct and complete in all material respects”.
This was not the case,

24.  The debt to the South Carolina Department of Revenue was incur_r'e.d by‘

the Seller, not the Purchaser. Therefore, the Seller must pay the debt owed.

2 July 31,2007 Memo of written minutes of the Abacare Home Medical Shareholder Meeting under the headjng

Sales Taxes. Page 41 )




25.  Furthermore, the tax liability was not contemplated by the busiﬁess
valuation, which occurred prior to the execution .of the Stock Purchase and Assignment
Agreement.

26. _ If the tax hablllty had been mc]uded in the valuanon of the buqmcss the
purchase pn‘c-c would have been drastically lower than Eight Hundred Nine Thousand, Five
Hundred and No/100 ($809,500.00) Dollars.

27.  Upon info;mation and belief, the Defendants negligently and recklessly
prevvented the Plaintiff from learriing about the tax l-iability, thereby 'keeping the purchase price
artificially high. |

e 28.  Subsequent .the execution of the Stock Purchase and Asﬁgﬁmeht
Agreement November 7, 2008, W.E. Applegate, IiI, as Personal Representativ¢ of the Estate of
James B. Connelly, agreed to a plan for rcpayxhent of the unpaid sales taxes owed to lho South

'Carohna Department of Rcvcnue in the amount One Hundred Thousand Thrcc Hundrcd Twenty

% and 41/100 ($100,320. 41) Dollars.

29. W.E. Applegate, 111 failed to pay the moneys owed.

'FOR A FIRST CAUSE OF ACTION
(Breach of Contract as to Donna C. Cash,’
Personal Representative of the Estate of Dorothy A, C onnelly)

30.  Paragraphs 1 through 29 are mcorporatcd by reference as if set forth

verbatim.

- 31 | The Defendant Donna C. Cash, as Personal Represéntative of the Estate of

Dorothy A. Connelly, executed the November 7, 2008 Stock Purchase and Assignment " o

Agreement wherein as “Seller” she warranted and represented to the Plaintiff “Purchaser”: “all

statements, certificates, schedules, documents or other information furnished or to0 be fm_'nishcd‘ :
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by the Seller to the Purchaser pursuant to this Agreement are true, correct and complete in all

material respects...”

32.  The Defendant failed to disclose the above-mentioned indebtedness for
unpaid sales taxes to the South Carolina Department of Revenue in the amount One Hundred
Thousand Three Hundred Twenty and 41/100 (81 00,320.41) Dollars.

33. Pursuant to the terms of the November 7, 2008 Stock Purchase And
Assigriment Agreement, Defendant’s failure to disclose this _information amounts to a Material
Omission or Nondisclosure;

34. ' Plaintiff is informed the Defendant’s material omission 6r nondisclosure
" constitutes a breach of the Agreement, and thereby is in Default pursuant to the contract,
including pafagraph 9 of the Agreement.

3s. In the event of Default, Paragréph 9 and Paragraph 11 of the Agreement
provide the following:

“9. Default. If either of the parties hereto fails to meet his or her obligations
hereunder, he or she, as the case may be, shall be deemed in.default and the non
defaulting party shall have the right to seek damages and/or specific performance

-~ or such other legal remedies as may be allowed by law.” '
“11. Attorneys® Fees. If either party brings or commences any lcgal action or '
proceeding to enforce any of the terms of this Agreement (or for damages by
reason of an alleged breach of this Agrecment), the prevailing party, if any, in
such action shall be entitled to recover from the non-prevailing party all
reasonable attorneys’ fees that may have been incurred, including any and all

costs and expenses incurred in enforcing, perfecting and executing such judgment, -
and including all costs of appeal.” ' ‘

.36. As a direct and proximate result of the Defendant’s wrongful breach of |
~ contract, Plaintiff has incurred and will incur damages to be determined by the trier of fact.
37. Plaintiff was deprived of the bencfit of the bargain and has suffered

damages directly flowing from the breach of the kind to arise and flow from such a breach.
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38. The Plaintiff is, therefore, entitled to Jjudgment against the Defendant and

reasonable attomey’s fees and costs pursuant to the Agreement.

FOR A SECOND CAUSE OF ACTION
(Breach of Contract as to W.E. Applegate, II1,
Personal Representative of the Estate of James B. Connelly)

39.  Paragraphs 1 through 38 are incorporated_ by reference as if set forth
verbatim. |

40. S"ubsequem the execution of the Stock Purchase and. Assignment
Agrcement November 7, 2008, W.E. Applegate, III, as Personal Representative of the Estate of -
James B. Connelly, agreed to a plan for repayment of the unpaid sales taxes oWed to the South
Carolina Department of Revenuc in the amount Onc Hundred Thousand Three Hundred T wenty
and 41/100 ($100,320.41) Dollars.
- 41. W.E. Applegate, III failed to pay the moneys owed.
42. ° As a direct and proxxmate result of the Defendam s wrongful breach of
contract, Plaintiff has incurred and will incur damages to be detennmcd by the trier of fact

43.  Plaintiff was deprived of the benefit of the bargain and has suffered -
damages directly flowing from the breach of the kind to arisa and flow from such a breach.

44, The Plaintiff i.s, therefore, entitled to judgment against the Defendanf and

~ reasonable attorney’s fees and costs pursuant to the Agreement.

FOR A THIRD CAUSE OF ACTION
(Fraud and Deceit as to All Defendants)

.45. Paragraphs 1 through 44 are incorporated by reference as if st forth

herein verbatim. | |
| 46. The Defendants represented in writing, and by their words and acts that
they had furnished accurate and. complete mformanon to the Plaintiff, mformatnon whxch'

.
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Defendants claimed was not mislcading regarding the company’s proﬁtability, assets and
liabilities. |

47. The representations made by the Deféndants to the Plaintiff regarding
Abacare Home Mgdical, Inc.’s profitability, assets aﬁd liabilities wére false.

48.  The representationsv made by the Defendants were material; the

representations influenced the Plaintiff in making the decision to enter into the agreement with

the Deféndants.

49.  The Defendants either knew that the representations were false, or the
Defendants made the representations with a reckless disregard of its truth or falsity, as evidenced

by the minutes of the July 24, 2007 Shareholder Meeting:
J

“David noted that the taxable sales reported on the June sales tax forms appeared
significantly understated. David stressed the importance to report as accurately

~ as possible the taxable sales on the monthly forms...David advised that Abacare
should set aside a reserve in case of an audit. If an audit determines the company
should use sales rather than collections, then Abacare could a substantial amount
of tax, penalties and interest. David noted last meeting, and repcated this
meeting, that a system needs to be set up as soon as possible that will support the
gross sales number posted on the sales tax returns. This information will be
needed in case of an audit. Finally, David noted that a couple of sales tax returns
since the last sharcholder mecting were filed and paid late. There is a penalty up
t0 25% of the tax for latc filing and payment.”™ (emphasis added.)

50. The De'fendants intended for _the Plaintiff to act on the Defendants’ =

representation.

51. The Plaintiff did not knbw that_ Defendants }}ad failed to disclose a sales

tax liability in the amount of One Hundred Thousand Three Hundred Twenty and 41/100

(8100,320.41) Dollars, information the Plaintiff could not have known through its own due

diligence. Plaintiffs relied upon the terms of the Agreement whereby the Defendants warranted

3 July 31, 2007 Memo of written minutes of the Abacare Home Medical Shareholder Meeting under the heading

Sales Taxes. 8 '
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that all of the information furnished to the Plaintiff for the purposc of evaluating the profitability
of the Abacare Home Medical Inc., was complete, accurate and not misleading. |

52. The plaintiff suffered monetary losses as a direct and proximate result of
the Plaintiff’s reliance on the Defendanis’ misrepresentation to be determiﬁed by the trier of fact.

FOR A FOURTH CAUSE OF ACTION
(Negligence as to All Defendants)

53.  Paragraphs 1 through 52 are “incorporated by reference as if set forth
herein verbatim.

54.  Defendants owed a duty. of care to the Plaintiff to provide the Plaintiff

~

with accurate, and complete information in connection with the Agreement.

55. © While the Plaintiff and Defendants were vin the midst of evaluating the
Corporation and negotiating its purchasé price, the Defendants breached their duty owed to the
Plaintiff by departing from professional standards of cére., were thereby negligent, careless,
grogély negligent, reckless and acted ianiolation of the duties owed to the Plaintiff in tﬁat they
cémmitled any or all of the following, which were departure from the prevaiiing professi'on_al.
standards of care.

a) In failing to provide the Plaintiff with accurate and complete accounting information
in connection with the Agreement; : .

b) In failing to disclose the Defendants’ tax liability to the Plaintiff for unpaid sales taxes -
- owed to the South Carolina Department of Revenue in the amount One Hundred Thousand Three
Hundred Twenty and 41/100 ($100,320.41) Dollars; o

.c) In faﬂing to ‘accurately evaluate the profitability, assets and liabilities of Abacgre‘ '
Home Medical, Inc., contemplated by the Agreement; S

d) In failing to accurately state ihe profitability, assets and liabilities of Abacare Home _
Medical, Inc.; : , _ o

e) In faﬂing to take reasonable measures to address the tax liability, known. to the
Defendants long before the execution of the Agreement, including the Defendants’ failure to

arrange a‘téphyment plan with the South Carolina Department of Revenue; = -

: 9
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f) In such other particulars as may be ascertained through discovery procedures
undertaken pursuant to the South ‘Carolina Rules of Civil Procedure.

56. As' a direct and proximate result of the negligence, carelessness, gross -
negligence, recklessness and departure from the professional standards of care by Defendants,
Plaintiff has suffered and will continue to suffer monetary losses 10 be determined by the trier of

fact.

FOR A FIFTH CAUSE OF ACTION
(Professxonal Negligence as to Hood & Selander, CPAS,LLCO)

57. Paragraphs I through 56 are incorporated by reference as if set forth
herein verbatim. | |
58. Defendant owed a da'ly of care to the Plaintiff to provide the Plaintiff with
aecuratc and complete information in connection with the Agreement:
| While the Plaintiff and Defendant were .in the midstvof evaluating the Corporation
and negotiating its purchase price, the Defendant breached its duty owed to the Plaintiff by
departing from professional standards of care, was thereby negligent, careless, grossly negligent,
reckless and acted in violation of the duties owed to the Plaintiff in that it committed any of the
followmg,, which were departure from the prevailing professronal standards of care. Under the
accounting mdustry s standards, a Certified Public Accountant party to a transaction such as the
one at issue in this case has a duty to:
a) prepare and sign off o on tax returns that are accurate complete and reflect the true
f nancial status of the company. A CPA should not and normal]y would not sign a return that he

or she knew to be incorrect;

b) to disclose to the Purchaser known tax liabilities of the company; to accurately report
the gross and net income of the company; :

¢) disclose accurate and complete information necessary for a true and accurate business
valuation bascd on accounting industry’s standard practrce and procedures;

d) prepare accurate and complete financial statements based on the accountlm> mdustry s

standard practices and procedures;
10
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59. Dawd E. Se]ander of Hood & Selander, CPAS LLC breached each of the

above dcscnbed duties owed to the Plaintiff.

60. - David E. Selander violated the accounting industry’s standard practice and
procedures by failing to prepare accurate and complele tax returns on behalf of Abacare Home
Medical, Inc., tax returns that in part formed the basis of the Plaintiff s decision to purchase the
business from the Defendants.

61.  Mr. Selander knew or should have known that the documents he prepared |

| related to Abacare Home Medical, Inc., and the informatioh he provided, or failed to provide to

Burkett Burkett & Burkett CPAs, LLC, would be relied upon by the Plaintiff regarding the
purchase of the business.
. 62. Mr. Selander’s failure to provide the proper information to Burkett Burkett

& Burkett, and Mr. Selander’s failure to report the overstatement of gross income and net

#income and properly disclose a significant tax liability on Abacare Home Medical, Inc.’s tax

‘returns, amounts to professional negligence.

63.  Mr. Selander’s breach of the standafd of c?zre resulted in signiﬁcantv
damage to the Plaintiff. The negligent misrepresentations of Mr. Selander, including his 'failure
to disclose‘the overstatement of gross income and net income and the understatement of sales tax
liability, created the appearance that the business was profitable when it was not.

64. As a direct and proximate fcsult of the negligence, carelessness, £ross
‘negligence, recklessness and departure from Lhe:professisnal standards of care by the Defendant,
Plaintiff has suffered and wxll continue to suffer monetary losses to be determmcd by the trier of -‘

fact



FOR A SIXTH CAUSE OF ACTION
(Negligent Misrepresentation as to All Defendants)

65. Paragraphs 1 through 64 are incorpdrated by reference as if set forth

herein verbatim. |

66. Dcfendants fa]sely represented to thc Plaintiff that they had in fact

prov:ded accurate and complete information that was not misleading regarding the company’ s‘
profitability, assets and liabilities.

6'?. Defendants had a monetary mtcrcst in makmg these false statcments to the

Plamtlff for a host of reasons. By failing to disclose the above-mentioned indebtedness for
unpaid sales taxes to the South Carolina Dcpanmént of Revenue in the amount of One Hundred
Thousand Three Hundred fwenty and 41/100 ($100,320.41) Dollars, the Defendants were able
. to grossly ovérState thg corporation’s profitability thereby artificially inflating the purchase price.

- 68 Defenaants owed a duty to the Plaintiff to provide thei Plaintift with
aécurate; and complete information in connection with the Agreement.

69. Defendants possessed expertise and special knowledge that. would
ordinarily make it reasonable for another person to rely on the Defendants’ Jjudgment with regard
to the corporation’s profitability, assets, and liabilities.

70.  The Plaintiff justifiably relied 'upon the Defendants’ mis_representati‘ons.

71. The Plaintiff suffered mon_etaAryv losses as a direct and proximate résult of -
the Plaintiff’s reliance on the Dcfen_dan;s’ misrépfesentatidn to be determined by the trier of fact.

FOR A SEVENTH CAUSE OF ACTION
(Promissory Estoppel as To All Defendants)

72. Paragraphs 1 through 71 are incorporated by reference as if set forth

herein verbatim.
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73. The Defendants promised, represented and assured the Plaintiff that al]

;tatemcpts, documents and othcr_information furnished for the purpose of completing the Stock
Purchase and Assfgnment Agreem-ent were true, correct, compiefe and not misleading.

74.  The Defendants represented and assured the Plaintiff that they had not
misled the Plaintiff by omitting material facts in the documents furnished for the purposé of
cbmpleting the Stock Purchase and Assi gnmeni Agreemenf.

75." Defendants intended that the Plaintiff would act in response to the
Dcfendants promises, and, in fact Plaintiff did act in response to the Defendants’ promises by
accepting the terms of the Slocl\ Purcilase Ass:gnment Agreement including the purchase price,
based on the representations and warranties given by the Defendants.

76. The Plaintiff suffered monetary losses as a direct and broximate result of
the Plaintiff’s reliance on the Defendénts’ acts aﬁd representations in an amount to be detcmmined. ,

by t}; trier of fact.

FOR A EIGHTH CAUSE OF ACTION »
(Violation of S.C. Unfair Trade Practices Act as to Hood and Selander CPAS, L.LC)

77. » Parégraphs 1 through 76 are inéorporated by .reference as if set fo.rth
herein verbatih.

78.  The acts and omissions. of Hood and Selander represent unfalr business
pracuces, offend public pohcy, are lmmoral unethical and oppressive.

79. Hood and Selander’s acts impaired trade and commerce and directly and

indirectly affect the people of this state.
80.  Hood and Sclander’s acts are capable of repetition in the. accountmg

industry and in other areas where Hood and Selander pamcnpdtes in busmess va]uallon mergers

and acquisitions.
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81. Upon information and belief, repetition of the above-mentioned unfair acts

has already occurred and the potential for repetition exists as Hood and Selander has refused to
act on information of its failure to disclose the tax liability mentidned above.

82.  As a direct and proximate result of Hood and Selander’s adtions, Plaintiff
has suffered proximate and consequential damages in an amount to be determmed by the trier of
fact. Furthermore, Hood and.Selander’s unfair trade acts require treble damages and attomcv s
fees.

FOR AN NINTH CAUSE OF ACTION
- (Civil Conspiracy - § 16-17-410 as to All Defendants)

83.  Paragraphs 1 through 82 are inéorporated by reference as if sct forth |
hercin verbatim, .

84.  Defendants Amalivciously cdnspired to harm the Plaintiff without legal
justification or excuse and performed acts with fhe intent of injuring the Plaintiff for their
benefit.

85. -. The natural and necessary consequence of the acts of all Defendants
resulted in the harm and oppression of the Plaintiff as described above.

86. All Defendants had knowledg,e of the objective and purpose of the
consplracy to harm the Plamtxff and of the illegal and unfair nature of their own actlon and the |
actions of thelr co-consplratof Moreover, each Defendant agreed to the commission of these
- wrongs with the intention to sha:e in the fruits of the fraud.

87.  David E. Selander of Hood & Sclander provided mcomplete mformatlon
as a result of non-dlsclosure to Burkett Burkett & Burkett, Certified Public Accounts, P.A."

(please sce Exhibit A attached)

‘.14 .
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- 88. The Defendants knew that Abacare Home Medical, Inc. had overstated

their sales as a result of understating their sales tax and that Abacare Home Medical, Inc. was '

indebted to the South Ca;olina Departmentl of Revenue.

89. David E. Selander of Hood & Selander derived Abacare s net income
from the company s sales figures, dismissing the sales tax liability.

90.  All Defendants had knowledge of the objecfive and purpose of the
conspiracy.

91.  The Defendants among themselves conspired to injure the Plaintiff
_causing special dnmages. In this case, the Plaintiff relied upon the Defendants’ ponray‘al of the
combany’s financial Well-being and purchased the corporation bascd on the scheme devised by
the Defendants. In so doing, the Plaintiff unwittingly incurred the debt owed to the South
Carolina Department of Revenue and suffered other significant financial hardship and damage.

’ *_92. As a direct and proximate result of this conspiracy, Plaintiff has incurfed
special damages as described herein, including ﬁnancia] losses, mental suffering, worry, and is
entitled to recover from the Defendants for the joint and several liability of this consplracy, the
precxse amount of whlch is presently unknown and will be proved at trial.

JOINT AND SEVERAL LIABILITY

93. The Defendants are jointly and severally liable to the Plaintiff for all . -

injuries and damages alleged herein and the Defendants are jointly and severally obligated to pay .

any judgment rendered for the Plaintiff in this action.

15



WHEREFORE, having fully set forth in its Complaint, Plaintiff respectfully prays for the

following relief:

A

Col%;;bia, Soutﬁ Carolina

Judgment against the Defendants for damages in the full amount allowed
by law; '

Plaintiff recovers the costs of this suit, including but not limited to, any

expert witness fees, together with reasonable attorneys’ fees;

For such other and further relief as the Court deems just and proper.

RESPECTFULLY SUBMITTED,

JAMES E. SMITH, JR.,P.A.

By:;'/Z}é’ﬁ ZM\_)

" “#amés E. Smith, Jr
Dylan W. Goff
E. Scott Winburn.
1422 Laurel Street
Columbia, South Carolina 29201
(803) 933-9800

Attorneys for Plaintiff -

7] 2011
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)
)
)
)
)
Hood & Selander, CPAS, LLC, DonnaC. ) ART BRADHAM
)
)
)
)
)
)
)

STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS |

) IN THE NINTH JUDICIAL CIRCUIT
COUNTY OF CHARLESTON )

Assistive Technology Medical Equibmenl Civil Action No.: 2011-CP- 40- o
Services, LLC, . ' '
~ Plaintiff,

VS. AFFIDAVIT OF

Cash, as Personal Representative of the

_ Estate of Dorothy A. Connelly, W.E.

Applegate, 111, as Personal Representative
of the Estate of James B. Connelly,

Defendants.

I, Art Bradham, being duly sworn under oath, declare that I am an adult person over the
age of 18 years and that if called as a witness, ['would competently testify to the following:

1. Unlecss otherwise noled the statements in this affidavit arc based upon my personal
knowledge and cxperience. :

2. lam competent to testify to the contents and details related in this affidavit.

3. I am a CPA with a Master of Taxation from Florida Atlantic University. | am also a
Certified Valuation Analyst (CVA) and Enrolled Agent. My professional associations include
the AICPA, SCACPA’s, National Association of Tax Practitioners, National and SC Association
of Enrolled Agents and I am admitted to practice before the US Tax Court.

4. 1 ownmy own CPA firm, Art Bradham CPA PC, located at 2 Law Range, Sumter SC
25150. .

5. From my education, experience and training, | am familiar with the accounting
industry’s standard practices and procedurcs relating to the valuation of businesses for the
purposes of sale, and the duties owed by accountants to their clients and to third- partles in their
conduct of business.

6. A Stock Purchase and Assignment Agreement for the remaining shares of common
stock of Abacare Home Medical, Inc. was executed November 7, 2008 by and between the
Estate of Dorothy A. Connelly (the “Seller”), Phillip L. DeClemente (“Assignor’ ) and Assistive
Technology Medical Equipment Scrwces, LLC, (the “‘Purchaser”).

-7. The purchase price for the Stock paid by the Plaintitt was based on a host of
considerations including Abacare Home Medical's profitability, assets and liabilitics. -
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8.  Prior to the pﬁrchase of the business by the Plaintiff, the above-captioned Defendants,
including David E. Selander of Hood & Selander, CPA, LLC, provided incomplete information

* as a result of non-disclosure to Burkett Burkett & Burkett, Certified Public Accountants, P.A.

For example, the above-named Defendants knew that Abacare Home Medical, Inc. had

-overstated their sales as a result of understating their sales tax and was indebted to the. South

Carolina Department of Revenue. Subsequent examination by the SCDOR determined that the
sales tax owed was some amount in excess of $100.,000. 1 did not handle the sales tax
examination so I am not sure of the exact amounts. The reason this is important is that Burkett et.
al used net income, which was overstated, as the primary means of valuing Abacare Home
Medical Inc. : :

9, Furthermore, David E. Selander of Hood & Selander, CPA, LLC, derived Abacare’s
net income from the company’s sales figures, dismissing the sales tax liability and other
considerations which would have dramatically lowered the net income figure relied upon by the
Plaintiff. ' :

- 10.. Under the accounting industry’s standards, a Certified Public Accountant party to a

transaction such as the one at issue in this case has a duty to:

a.  prepare and sign off on tax returns that are accurate, comple‘te and reflect the true
financial status of the company. A CPA should not and normally would not sign a return that
he or she knew to be incorrect.

b. 1o disclose to the Purchaser known tax liabilities of the company; to accurately
report the gross and net income of the company
¢.  disclose accurate and complete information necessary for a true and accurate
business valuation-based on accounting industry’s standard practice and procedures;

d.  prepare accurate and complete financial statements based on the accounting
industry’s standard practice and procedures; :

1. From my review of the facts in this case, | believe David E. Selander breached each of
the above-described duties owed to the Plaintiff, =

12. From my review of the fact in this case, | believe that David E. Sclander violated the

accounting industry’s standard practice and. procedures by failing to prepare accurate and
complete tax returns on behalf of Abacare, tax returns which in part formed the basis of the
Plaintiffs decision to purchase the business from the Defendants.

13. . Mr. Selander knew or should have known that the documents he prepared related to
Abacare, and the information he provided, or failed 1o provide to Burkett Burkett & Burkett
CPAs, LLC, would be relied upon by the Plaintiff regarding the purchase of the business.

14, Mr.'Selander;s failure to provide the proper information to the Burkett Burkett &

Burkett, and Mr. Sclander’s failure to report the overstatement of gross income and net income -

and properly disclose a significant tax liability on Abacare’s tax returns, amounts to professional
negligence, or negligent misrepresentation. ' :
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15. Mr. Selander’s breach of the standard of care resulted in significant damage to the
Plaintiff. The negligent misrepresentations of Mr. Selander, including his failure to disclose the
overstatement of gross income and net income and his known the understalement of sales tax
liability, created the appearance that the business was profitable when it was not. The Plaintiff
relied upon Mr. Selander’s portrayal of the company’s financial well-being and purchased the
corporation according to the negligent misrepresentations of Mr. Selander. ’

FURTHER AFFIANT SAYETH NOT.
Executed on August 4 , 2011

| - [ # B,

o - Art Bradham
(e B
SWORN to and subscribed be¥ore me

this 2 " day of&@&mhL, 2011

My commission expires: H!% \IZOIZ
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STATE OF SOUTH CAROLINA )
COUNTY OF CHARLESTON

Assistive Technology Medical

Equipment Scrvices, , )
Plaintiff, '
Vs.

Hood & Selander, CPAS, LLC, etal,

Defendants. -
. J

~ WAYNE P. FREEMAN personall
Public for the State of South Carolina. T}

says that on the 6™ day of January,

IN THE COURT OF COMMON PLEAS
NINTH JUDICIAL CIRCUIT

CASE NO. 11-CP-10-8011

le=)
<

e

3713
GO:E Ud €1 NV 21

g -
H

¥

AFFIDAVIT OF SERVICES

M

3 40

40 3
OHOY LSRR 3

1

y appeared before me, a duly appointed Notary
1¢ undersigned deponent, upon being duly sworn
2012 at 1:00 P.M. he served a certified true copy of a

Civil Action Coversheet, Summons and Complaint on Phillip Declemente, the Defendant

herein, by leaving a copy of same with Phillip Declemente personal
Road, Mt. Pleasant, South Carolina 29464.

That Deponent is not a party to this action.

SWORN to before me this

_& _day of January, 2012
| é(mm M.

NOTARYNRUBLIC FOR SOUTH CAROLINA

My Commission Expires: ,&Z-/&-/&

2

i oMy B T

i COMMISSION ! E
§
SE

EXPIRES

. 12/18/2018
9y RO\ g
Op v S

7,
I,I

H CARO

(7
R

at: 620 Lopgpoint

A fa
Wz}\//f Freeman Investigations
L.R.D. License No. 1340
Gekeral Thvestigations
rocess Service

e



JAMES E. SMITH, JR., P.A.

ATTORNEYS AT LAW
James E. Svii, Ja. ot ) ' SHANNON S. STUCKEY
E. Scort Winaurn : - e (1969-2000)
Dyran W. Gorr e
1422 LAUREL STREET TELEPHONE:
R : . CoLumaia, South CaroLina 29201 : (803) 933-9800
FacsimiLk:
(803) 933-9801
OF CounseL:

Nina NeLson Smimn Emai:

FIRM@JAMESSMITHPA oM

*Auso Amarren s NC ’ . . WenraGe:
tAwso Amanon s GA www_JamesSmithPA .com
January 12, 2012
Y

- VIA FIRST CLASS U.S. MAIL

The I~'Ionoralq}§ Julie J. Armstrong
100 Broad Street Suite 106
Charleston, SC 29401-2210

Re: . Assistive Technology Medical Equipment Services vs. Hood & Selander,
" CPAS, LLC, etal '
.Civil Action No. 2011-CP-10-8011
JESPA File No. 11-0049

Dear Ms. Armstrong:

I have enclosed one original and two copies of the Affidavit of Service that
certifies that the Detfendant Phillip Declemente was served personally with a copy of the
Civil Action Coversheet, Summons and Complaint. 1 would appreciate your office filing

 the original and returning the clocked copy in the postage prepaid envelope. If you have
any qucstiong or need anything further, please do not hesitate to contact me.

Wilh'.i}"i‘nd regards, | am,

Very truly yours, ‘

ESW:da
Enclosures (as referenced)

4
. J‘.l.'\ s
c .
4
<
ok

5.

Canlo N :
SDVOSB" .
©

Service Disabled Veteran-Owned Small Busincss
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS

) IN THE NINTH JUDICIAL CIRCUIT -
COUNTY OF CHARLESTON ) : :

Assistive Technology Medlcal Equipment

Civil Action No.: 2011-CP- 48-8011
Services, Inc., , _

Plaintiff,

Vs.

)

)

)

)

)

: )
Hood & Selander, CPAS, LLC, Donna C. )
Cash, as Personal Representative of the )
Estate of Dorothy A. Connelly, W.E. )
)

)

)

)

)

)

\

\ % -
Applegate, TII, as Personal Representative oD =
of the Estate of James B. Connelly, ] oc% 1
Kimberly Cuce, Phillip DeClemente, B A

Defendants.

PERSONALLY APPEARED BEFORE ME, the undersigned attorney, .who, being first
duly swomn, deposes and says that: o
1 James E. Smith, Jr., P.A; is the law firm representing the VPIz;int'i'ff ‘_in the
above;jéalptioued action. |

2. More than thirty (30) days have elapsed since the legal service upon the

Defendant Phillip DeClemcme of the Civil Acuon Covershect Summons and Complamt herein. . |

The original Certificate of Se;wce is on file in the office of the clerk of court for Char]qston
County. No Notice‘o.f Appearance, Answer, Motion to Dismiss or any other appcuruucc ofb any
kind has been subsequently scrved or filed, and the Dcfcncia_nt is in default. |

{3. v Pursuant to the pro‘vi.sions of the Soldiers and Sailors Reliél’» Act, a

reasonable investigation has been made to dctermine military status of the Defendant, and, upon

information and belief Defendant is not a member of the mlhlary service of the Umled States.

The Pldmuff lherefore moves Lhe Court for an Order Judgmg the Defendant to be in

default for want of appearance in this action, and, requests that‘the clerk schedule a hearmg to
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ascertain damages pursuant to the provisibus of Rule 55 of the South Carolina Rules of Civil

Procedure for a judgment for Plaintiff against the Defendant in such an amount as may be

properly found due.

JAMES E. SMITH, JR., PA

AL

James E. Smith, Jr.
E. Scott Winbum
Dylan W. Goff
1422 Laurel Street
Columbia, SC 29201
803-933-9800

Attorney for 4the' Plaintiff
Co]umbxa South Carolma ‘

, 2011

SWO to and subscribed before me
this £ 2 day of [[ld : ,2011.

datr, WMot bt

~ Notary Public for Sobkth Fhrolina
My Commission Expires:_3[2[2Z~
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
: ) NINTH JUDICIAL CIRCUIT '
, COUNTY OF CHARLESTON ) CIVIL ACTION NO.: 200T-CP-10-8011

2ot
ASSISTIVE TECHNOLOGY MEDICAL

)
EQUIPMENT SERVICES, LLC, )
: )
Plaintiff, )
} ) ' :
v.. ) ~ MOTION FOR ENLARGEMENT -
| ) OF TIME IN WHICH TO
HOOD & SELANDER, CPAS, LLC, ) FILE ANSWER
DONNA C. CASH, AS ) : ' '
-REPRESENTATIVE OF THE ESTATE ) e
F DOROTHY CONNELLY, W.E. ) Qe 5
APPLEGATE, 111, AS PERSONAL ) I Bz T
REPRESENTATIVE OF THE ESTATE ) . D ==
OF JAMES B. CONNELLY, KIMBERLY ) oF O F"""
CUCE, PHILLIP DECLEMENTE, ) 7 L, M
; o ) ez =
Defendants. ) z2e - -
) & &

, |
Pursuant to S.C.R.C.P. 6(b) and 60(b)(1 )‘ Defendant, Phillip DeClemente, by and lhrougl1

his undersigned counsel, moves this Court for an enlargement of time in which to file his Answer.

The basis for this Motion is as follows:

Plaintiff has moved for a default judgment against Defendant Phillip DeClemente based. -

upon Mr. DeClemente’s failure to file an Answer within thirty days of being served wi@h the
Summons and Complaint. .‘
Plaintiff filed a Summons and Complaint in this matter on October 31, 2011. Plaintiff
served a copy of the Sﬁmmons aﬁd Complaint on Mr. DeClemente through a process servér oh
January 6,2012. Mr. DeClememg’s Answer was therefore due by Febrix_ary 6, 2012,
On February 2, 2012 Mr. DeClemente was involuntarily committed to the Medica}

University of South Carolina’s psychiatric unit, where he was allowcd'very limited contagt with'
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-anyone othe; than his caregivers. He remained hospitdlized until his release on March 5, 2012.
The date by which an answer was due lapsed during Mr. DeClemente’s hospitalization.

S.C.R.C.P. 6(b) provides that the time in which to file an answer may be extended upoh .
motibn made after the expiratiqn of the specified period for “good cause shown.”

S.C.R.P. 60(b)(1) proQides that on motion and upon such terms as are just, the couﬁ may
relieve -a party from a final judgment, order or proceeding because of “mistake, inadvertence,
surprise, or excusable ncgiect.” | |

Plaintiff’s Motion for Default Judgment should be denied for good cause shown aﬁd due
to excusable neglect. Mr. DeClemente was ﬁnable 10 answer Plainiiff’_s Complaint. within thirt.y;_
days due to sﬁdden involuntary hosbitalization. On‘FeEruary 2, 2012, five days before an énéwer
was due, Dcfcnda_n.t was hOSpitalizcd by City of Charleston Police officials.

Additiohv'ally, Plaintiff has no fewer than nine meritorious defenses which are set forth in
Mr. DeClemente’s Answer and ‘Counterclai‘m.

Defendant submits that these facts constitute good cause shown for cnlargement of the
time in which to answer and 'rcqucsts 'th'at the Court‘a.ccept-Mr. DeClemente’s Answer, filed .

herewith. Defendant further submits that these facts constitute excusable neglect, and requests

that the Court not enter a default judgment against him.

%es%ctfully submitted%

Cameron L. Marshall
7 Gamecock Avenue, Suite 707
Charleston, SC 29407
, (843) 795-2298
Charleston, South Carolina (843) 795-5081 (Fax)

This _¥_ day.of August, 2012
" Attorney for Defendant Phillip DeClemente
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STATE OF SOUTH CAROLINA ) INTHE COURT OF COMMON PLEAS
| ). NINTH JUDICIAL CIRCUIT

 COUNTY OF CHARLESTON ) CIVIL ACTION NO.: 2011-CP-10-801 |
ASSISTIVE TECHNOLOGY MEDICAL ) |
EQUIPMENT SERVICES, LLC, )
| )
Plaintiff, )
) -
v. ) AMENDED ANSWER, COUNTERCLAIM
| ) AND CROSS-CLAIMS
HOOD & SELANDER, CPAS, LLC, ) OF DEFENDANT |
DONNA C.CASH,AS ) - PHILLIP DECLEMENTE . ny
REPRESENTATIVE OF THE ESTATE ) [ oS S
OF DOROTHY CONNELLY, W.E. ) | LE oz
APPLEGATE, 111, AS PERSONAL ) =SS
REPRESENTATIVE OF THE ESTATE ) 1‘; SN
OF JAMES B. CONNELLY, KIMBERLY ) PS8
CUCE, PHILLIP DECLEMENTE, ) -
) i —E T
. Defendants. ) ;' <&
' )

Defendant, Phillip DeClemente, by and through his undersi gned counsel, files this

Amended Answer, Counterclaim and Cross-Claims to Defendants Hood & Selander, CPAS,

LLC,'Donna C. Cash, as Personal Representative of the Estate of Dorothy Conne]ly and W.E.

Applegate, Ill as Personal Representative of the Estate of James B. Connelly as follows

1. Defendant denies each and every allegation of the Complamt not heremafter

specifically admitted.

2. Defendant admits paragraph 1.

3. Defendant, upon information and belief, admlts the allegations contained in
paragraphs 2,3,4,5,6,7 and 8 of the Complaint. ' :

4.
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Answering paragraph 9, Defendam realleges his answers to paragraphs 1 through



5. . Defendant, upon information and belief, admits the allegations contained in -

paragraphs 10, 11, 12, 13 and 14 of the Complaint.
6. Defendant denies paragraph 15.
7. Defendant, upon infomlatiOn and belief, admits paragraphé 16,17 and 18.
8. Defeﬁdant denies paragraphs 19, 20 and 21.
9. ﬁéfendant lécks sufﬁcieﬁt information to admit or deny the allegalions'contained‘
ivn paragraph 22.
| 10. Defendant, upoh information and belief, admits the first semeAnce of paragraph 23
and denies the Second sentence. |
11. . Defendant lacksA sufﬁciént information to admit or deny the first sentence of
paragréph 24, The. second sentence of pvaragraph 24 is deniéd.
ﬁlZ. - Defendant denies the allegations contained in paragraphs 25, 26 and 27.
13. Defendant lacks sufficient information to admit or deny the allegations coﬁtained
in parégraphs 28 and 29’.
14.  Asto ihe first and second causes of action, stated in paragraphs 30-44, they do not

pertain to Mr. DeClemente, and as such no response is required.

AS TO THE THIRD CAUSE OF ACTION
15.  Answering paragraph 45 éf the Complaint, Defendant realleges his‘a.nswcrs to‘
paragraphs 1 through 44. . | |
16.  Defendant admits the éllegations coniained in paragraph 46 of the Complaiﬁ_t as.
they pertain to himself;, blit lécks sufficient information to answer on behal_f of the co-defendants.

17. © Defendant denies paragraphs 47, 48, 49, 50, 51 and 52.



ASTO THE FOURTH CAUSE OF ACTION

18. Answering paragraph 53 of the Complaint, Defendant realleges his answers to -

paragraphs 1 through 52 of the Complaint as if fully set forth verbatim.

19.  Defendant admits paragraph 54. -

- 20. Defendant denies paragréphs 55 and 56.

ASTO THE FIFTH CAUSE OF ACTION
21. The allegations contained in the Fifth Cause of Action as found in péragraphs 57
through 64 of the Complaint do not pertain to this Defendant and therefore no response is

required. To the extent paragraphs 57 through 64 of the Complaint may be construed to apply to

this Defendant, those allegations are denied.

ASTO THE SIXTH CAUSE OF ACTION
22. Answering paragraéh 65 of the Complaint, Defendant realleges his answers 1o
: * paragraphs 1 through 64 of the Complaint as if fully set forth verbatim. - |
23.  Defendant denies paragraphs 66 and 67. -
24.  Paragraph 68 contains a legal conclusion which Defendant is not required to
" admit or deny. |

v25. Defendant denies paragraphs 69, 70and 71.

" ASTO THE SEVENTH CAUSE OF ACTION

26. Ansxvering paragraph 72 of the Complaint, Defendant real]'eges his answers to f -

_paragraphs 1 through 71 of the Complaint as if fully set forth verbatim. - K



27.  Answering paragraphs 73 and 74 of the Complaint, Defendant seeks reference to
the Purchase Agreement and denies any allegations which are inconsistent with the doc'ument.

28.  Defendant denies paragraphs 75 and 76.

AS TO THE EIGHTH CAUSE OF ACTION
29.  The allegations contained in the Eighth Cause of Action as found in paragraphs
77 through 82 of the Complaint do not pertain to this Defendant and therefore no response is
required. To the extent any allegations contained in paragraphs 77 through 82 of the Compiaint

may be construed to apply to this Défcndant, those allegations are denied.

AS TO THE NINTH CA,USE.OF ACTION
30.  Answering paragraph 83 of the Complaint, Defendant realleges his answers to -
paragraphs 1 through 82 of the Complaint as if fully set forth verbatim.
31 Defendapt denices paragraphs 84, 85 and 86.
32.  Defendant lacks sufficient information to admit or deny paragpaph 87.
'33.  Defendant denies paragraph 88.
34; Defendant lacks sufficicnt informatipn to admit or deny paragraph 89.

35.  Defendant denies paragraphs 90, 91 and 92.

AS TO THE ALLEGATION OF JOINT AND SEVERAL LIABILITY
36.  Asto paragraph 93, Defendant denies any liability to Plaintiff.

37.  Defendant denies the remaining allegations of the Complaint.




FURTHER ANSWERING THE COMPLAINT AND
AS A FIRST AFFIRMATIVE DEFENSE

38.  Plaintiff is not entitled to judgment as a matter of law because on July 10, 2009
Plaintiff executed a Full and Final Release (attached as Exhibit 1) which provides, in relevant
part:

[t]he undersigned do intend to and do hereby individually and for
their heirs, executors, administrators, successors and assigns,
release, acquit and forever discharge Phillip L. DeClemente as well

* as his agents, servants, successors, heirs, executors, administrators,
personal representatives and all other persons, firms, corporations
and associations or partnerships of and from any and all claims,
actions, causes of action, demands, rights, damages, cost, loss of
services, expenses and compensation whatsoever which the
undersigned now has or which may have hereinafter accrue on
account of or in any way growing out of any and all ownership
interest or employment in any of the entities set forth above
whether known or unknown, foreseen or unforeseen and any
consequences thereof, resulting or to result from ownership of any
of the Companies referenced-above, employment in or with any of
the entities referenced-above, business relationship with any of the .
businesses or individuals referenced-above as wel] as any
negotiation contracts or documents executed as a result of the sale
of the business as referenced herein.

FURTHER ANSWERING THE COMPLAINT AND
AS A SECOND AFFIRMATIVE DEFENSE

39.  Prior to entering the Purchase Agreement Plaintiff knew or should have known of

any tax liability complained of and therefore is barred from recovery.




FURTHER ANSWERING THE COMPLAINT AND
AS A THIRD AFFIRMATIVE DEFENSE

40.  Plaintiff had a due diligence duty prior to entering the Purchase Agreement and if
the tax liability of which Plaintiff complains did exist at the time of the Purchase A greement then

Plaintiff should reasonably have discovered it at that time.

FURTHER ANSWERING THE COMPLAINT AND
AS A FOURTH AFFIRMATIVE DEFENSE

41.  The following relevant portions of the Purchase Agreement bar any recovery by

Plaintiff:

“Representations and Warranties of Purchaser. Purchaser
represents and warrants to the Seller the following facts with the
knowledge that Seller is selling the Stock in full reliance
thereon:’

d) Knowledge of Risk. Purchascr is aware of the subctanual
risks that he is accepting by his investment in the Stock. The
Purchaser is aware that the Corporation is a small privately held
company with an illiquid market for its shares and with no
guaranteed return on its shares outslandmg ellher through
dividends, distributions, etc.

(e) Financial Conditions. Purchaser is fully familiar with the
financial conditions of the Corporation and has been provided with
and has reviewed the financial statements, including but not
limited to, balance sheets and income statements of the -
Corporation since inception of the Corporation including interim
statements as well as the tax returns for the Corporation since its
inception.”

FURTHER ANSWERING THE COMPLAINT AND
AS A FIFTH AFFIRMATIVE DEFENSE
42.  As party to a purchase contract with Mr. DeClemente, any tort claims brought

against DeClemente should be dismissed pursuant to the Economic Loss Doctrine.
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FURTHER ANSWERING THE COMPLAINT AND
AS A SIXTH AFFIRMATIVE DEFENSE

43. The Complaint fails to state a cause of action upon which relief can be granted

and therefore should be dismissed purshant to S.C.R.C.P. 12(b)(6).

FURTHER ANSWERING THE COMPLAINT AND
AS A SEVENTH AFFIRMATIVE DEFENSE

44.  Plaintiff is barred from récovery by the law of comparative negligence. If
Plaintiff suffered any damages, which DeClemente dénies, Plaintiff is more than fifty percent at
fault in causing its own damages. |

FURTHER ANSWERING THE COMPLAINT AND
AS AN EIGHTH AFFIRMATIVE DEFENSE

45, If Plaintiff suffered any damages, which DeClemente denies, the damages were
- proximately caused by the actions of some other party or by circumstances beyond Mr.
DeCléfnexlte’s'contrdl.

FURTHER ANSWERING THE COMPLAINT AND
AS A NINTH AFFIRMATIVE DEFENSE o
TO THE NINTH CAUSE OF ACTION - CIVIL CONSPIRACY

46.  Plaintiff is barred from recovering for a wrongful act while simultaneously

recovering for conspiracy to commit the wrongful act.
FURTHER ANSWERING THE COMPLAINT
.. ANDBY WAY OF COUNTERCLAIM
AGAINST ASSISTIVE TECHNOLOGY MEDICAL
EQUIPMENT SERVICES, LLC

47.  Mr. DcClemente is a resident of Charleston County, South Carolina.

7 .
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48. . Assistive Technology Medical Equipment S.ervices, LLC is a South Carolina
Corporation conducting substantial business in Charleston County, South Carolina.

49.  This court has personal and subject matter jurisdiction over the parties, and venue

is appropriate.

FOR A FIRST COUNTERCLAIM
(Breach of Contract)

50.  On June 30, 2009 Assistive Technology Medical Equipment Services, LLC
(hereinafter A.T.M.E.S.) and Phillip DeClemente executed a B_ill of Sale and Promissory Note in
favor of Mr. D. DeClemente in the amount of Two Hundred Sixfy-F ive Thousand dollars .
($265,000.00), plus interest at a yearly rate of twelve percent (12%). (See Exhibits 2 and 3)

51.  Atthe time the Promissory Note was executed the total amount owed Mr.

" DeClemente pursuant to the payment amortization schedule was $330,382.59.

52. Va‘luable cénsideration wasiprovided by each party.

53-. * - The referenced documents constitute a contract between the parties.

54.  The monthly payment agreed upon in the contract is in llie amount of Seven'
Thousand Three Hundred Forty-One dollars and Eighty Four cents ($7,3.41.84).

55. _ The first payment was due Mr. DeClement¢ on July 30, 2009.

56. ;l"l1e matufity date of the Promissory Note is March 1, 2013.

57. As of the date of this filing, A..T.M.‘E.S. has not made a payﬁnent since Oct&bcr
2011.

58. = A.T.M.E.S.is in default on the Promissory Note,

59.  Counterclaimant has been damaged as a proximate result of A. T.M.E.S.’s |

contractuail breach.

8
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60.  Mr. DeClemente has given written notice of Plaintiff’s default in compliance with

paragraph six of the Promissory Note.
61. At the time of this filing, ATMES. is currently ten pa)rnlents in arrears, for a
total of Sevcnty-Th.ree Thousand Four Hundred Eiglrtecn dollars and Forty cents ($73,41 8;40).
62, Late fees on the delinquent payments, as of the time of this ’ﬁl‘ing, total Thré_e
Thousand Six Hundred Seventy dollars and Ninety-Two cents ($3,670.92).
63.  Atthe time of this ﬁiing, there are seven future monthly payments due under the -
. terms of the Promissory Note. | |
64.  Those payments are for the months September, 2012 through March, 2013.
| 65.  Paragraph 6(B) of the Promissory Note provioes for the acceleration of t_lro entire
amounit due on the note in the event of ATM.ES.’s defarllt. |
66. The accelerated amount due, at the time of this filing, is $51,392.88.
_ 67. : Paragraph 4 of the Bill of Sale contract between A.T.M.E.S. and Mr. DcClcrncme
requires A.T.M.E.S. to provide Mr. DeClemente with use of a truck. |
68.  The referenced rruck is a 2008 Chevrolet Silverado 2500HD.
69. ' Mr. DeClemente’s money was used to make all payrnents on the ‘truck.'
70. In Octobor 2011 A.T.M.E.S. disposed of the referenced truck in violation of its
contract \r'ith Mr. DeC lomente. | | | | |
| 71. At the time of the tnrck’s disposition, there was at least Ten Thousand dolllars
- ($10,000.00) equity in the vehicle. -
72. Mr. DeCiemerlte is entitled to recover no ]es; than Ten Thousand dollars

($10,00.00) for his lost equity in the truck.
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72.  Asof the date of this filing, and 'subject to recalculation wilh‘tlie passage of time_, »
‘Mr. DeClemente asks the court to award him Seventy-Three Thousand Four Hundred Eightecﬁ_
dollars and Forty cents (873,418.40) in arrcaragé, Three Thousand Sif( Hundred Seventy dollars
and Ninety-Two cents ($3,670.92) in late fees, F ifty-One Thousand Three Hundred Ninety;Two '
dollars and Eighty-Eight cents ($51,392.88) for the balance of the amount due under the ‘ :
Promissory Note, Ten Thousand dollars ($10,000.00) for lost equitly. in the referenced truck, and
all attorney’s fees and costs associated with collection as provided in.paragraph 6(D) of the

Promissory Note.

FOR A SECOND COUNTERCLAIM
" (Breach of Contract)

- 73. On July 10, 2009 A.T.M.E.S.'execixted a dqcuxnent entitled “Full and F inal.

Release.” (See Exhibit 1).

~74. Mr. DeClemente provided valuable consideration in exchange for the Full and
Final ‘Release. |
75.  The Full and Finél Release is a contract between the parties.
- 76. IntheFulland F i'nal. Release, 'A.TM.E.S. agr’eed to permanently release M.
DeClemente from any and all causes of action, both past and future.
77.  TheFull ana Final Release, in 'paﬁ, states the following:

[t]he undersigned do intend 1o and do hereby individually and for
their heirs, exccutors, administrators, successors and assigns,
release, acquit and forever discharge Phillip L. DeClemente as well
as his agents, servants, successors, heirs, executors, administrators,
personal representatives and all other persons, firms, corporations
and associations or partnerships of and from any and all claims,
actions, causes of action, demands, rights, damages, cost, loss of
scrvices, expenses and compensation whatsoever which the
undersigned now has or which may have hereinafter accrue on
account of or in any way growing out of any and all ownership

10

Page 73



 interest or employment in any of the entities set forth above

whether known or unknown, foreseen or unforeseen and any

consequences thereof, resulting or to result from ownership of any

of the Companies referenced-above, employment in or with any of

the entities referenced-above, business rclationship with any of the

businesses or individuals referenced-above as well as any

negotiation contracts or documents executed as a result of the sale

of the business as referenced herein.

78.  Plaintiff has breached its contractual duty by filing suit against Mr. DeClemente
in Civil Action No. 2011-CP-10-8011.
- 79.  Counterclaimant DeClemente has been proximately damaged by A.T.M.E.S.’s

breach of contract.

80. Mr. DeClcmente seeks recovery of all damages, including costs and attorney’s

fees, proximately incurred as a result of Plaintiffs breach of contract.

F URTHEi{ ANSWERING THE COMPLAINT
: .. AND BY WAY OF CROSS-CLAIM
AGAINST DEFENDANT HOOD & SELANDER, CPAS, LLC
;81. Mr. DeClemente is a resident of Charleston County, South Carolina.
'82.  Upon information and belicf, Defendant Hood & Selander, CPAS, LLC
(hereinafter “Hood & Selander”) is a South Carolina Corporation having its principal place of
business located in Charleston County, South Carolina.

83.  This court has personal and subject matter jurisdiction over the parties, and venue

is appropriate. -

FOR A FIRST CROSS-CLAIM
{Indemnity)

84.  Mr. DeClemente realleges the preceding paragraphs as if fully set forth verbatim. -

11
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85.  Defendant Hood & Selander was hired by Abacare Home Medical, Inc. (_Ia:lerv
known aS “Assistive Technology Medical Equipmént Services, LLC;’ or “AT.MES™)to
prepare accurate and complete tax returns and advise ATMES.s oy}iners on fssues of business
valuation. . |

86. ATM.ES. has-brought an action against Phillip DeClementé alleging causes of
action for breach of comréct, fraud, negligence, negligent misrepresentation, promissory estoppel, -
and cons;ﬁirécy, and Mr. DeClemente has denied all claims.

87. If AT.M.ES. has been damaggd in any way, whvich Mr. DeClemente denies, then
ATMES.s damages are‘the result of Hood & Selander's negligent acts and omissions, and not
" any fault of Mr. DeClemente. ' |
88. T'hcr'efore, in the évent Mr. DeClemente is found liable to A.T.M.E.S., Mr.

DeClemente is entitled to indemnity from Hood & Selander.

FURTHER ANSWERING THE COMPLAINT
AND BY WAY OF CROSS-CLAIM .
AGAINST DEFENDANT DONNA C. CASH,
~ ASPERSONAL REPRESENTATIVE OF
THE ESTATE OF DOROTHY A. CONNELLY
89. ~ Mr. DeClemente is a resident of Charleston C‘ouht‘y, South Carolina.’
- 90. Upon information and belief, Defendant Do_nna C. Cash, as Pefs_onal
Representative of the Estate of Dorothy A. Connelly is a citizen and resident of Ch_a.rieston |
County, State of South Carolina.

91. This court has personal and subject matter jurisdiction over the parties, and venue

is appropriate.
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- FOR A SECOND CROSS-CLAIM
(Indemnity)

92.  Mr. DeClemente realleges the preceding paragraphs asif fully set forth ve'rbatim.

93. Between September 2005 and September 2008, Mr. DeClemente was an
employee and agent of Mrs. Dorothy A. Connelly, and perfo'rmed‘all of his job-related duties in
accordance with her directives.

94.  A.T.M.E.S. has brought an action against Phllhp DcClcmcntc allcgmg causes of
“action for breach of contract, fraud, negligence, negligent misrepresentation, promlssory esloppel,
and conspiracy, and Mr. DeClemente has denied all claims.

95. HKATMES. has. been damaged in any way, which Mr. DeClemente denies, then
A.T.M.E.S.’s damages are the result of Mrs. Connelly’s acts and/or om.issions, and not any fauli
of Mr. DeClemente.

96. Therefore, in the event Mr DeClemente is found liable to A.T.M.E. S Mr
DeClemente is cnmlcd to mdemmty from The Estate of Dorothy A. Connelly.

E

FURTHEvR ANSWERING THE COMPLAINT
AND BY WAY OF CROSS-CLAIM _
- AGAINST DEFENDANT W.E. APPLEGATE, 111,

AS PERSONAL REPRESENTATIVE OF

THE ESTATE OF JAMES B. CONNELLY
97. M. DeClemente is a resident of Charleston County South Carolina.
98.  Defendant W.E. Applegate, 111, as Personal Representative of the Estate ofJ ames .

B. Connelly, is a citizen and resident of Charleston County, State of South Carolina.

99.  This court has personal and subject matter jurisdiction over the parties, and venue *

is appropfiate;

.
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- FOR A THIRD CROSS-CLAIM
(Indemnity)

100.  Mr. DeClemente realleges the preceding paragraphs as if fully set forth verbatim.
101. Between September 2005 and March 2007,’Mr. DeClemente was an employee

and agent of Mr. James B. Connelly, and performed all of hisjoB«related duties in accordance

with Mr. Connelly’s directives.

102. A.T.M.ES. has .brought an action against ﬁllillip DeClemente alleging cause§ of
action for breach of contract, fraud, negligence, negligent misrepresentatfon, promissory estoppel,
and conspiracy, and Mr. DeClemente has denied all claims. |

]03.. If A.-T.M.E.S. has been damaged in any way, which Mr. DeClemente denies, then |
A.'I".M..E.S."s‘ damages are the result of Mr. Connelly’s acts ahd/or omissions, and not any fault
of Mr. DeClemente. |

104, Therefore, in the event Mr. DeClemente is found liable to A.T.M.E.S., Mr.

DeClemente is entitled to indemnity from The Estate of James B. Connelly.

WHEREFORE, having fully é.nswered the Plaimift’s complaint, Mr. DeClemente |
requésts that the Court dismiss Plaintift‘ s cléims against hir‘n,. with prejudice; award him
attorney’s feés and the costs of the defense of this aﬁtiori; and, for such other relief as the Court -
deems just and proper. »Fuhher, Mr. DeCle}mente‘requests that the Court grant him judgméﬁt on
Bis counterclaims agaiﬁst A.TM.E.S, and on his cross-claims agéinsl Hood & Selander, The
Estate of Dorothy A. Connelly and The Estate of Jaﬁ]es B. 'Connelly iﬁ the event PIaintiff’ s
claims against him are not dismissed.

[SIGNATURE PAGE TO FOLLOW]
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- Cameron L. Marshall
7 Gamecock Avenue, Suite 707
Charleston, South Carolina 29407
(843) 795-2298
(843) 795-5081 fax
o Attorney for Defendant Phillip L. DeClemente
August <2/ | 2012. _ , o

Charleston, South Carolina



© STATE OF SOUTH CAROLINA

' ) NINTH JUDICIAL CIRCUIT
COUNTY OF CHARLESTON - ) CIVIL ACTION NO.: 2011-CP-10-8011

ASSISTIVE TECHNOLOGY MEDICAL
EQUIPMENT SERVICES, LLC,

Plaintiff,

\2 MEMORANDUM IN SUPPORT OF
HOOD & SELANDER, CPAS, LLC,
DONNA C. CASH, AS
REPRESENTATIVE OF THE ESTATE
- OF DOROTHY CONNELLY, W.E. -
APPLEGATE, Ill, AS PERSONAL :
REPRESENTATIVE OF THE ESTATE -
OF JAMES B. CONNELLY, KIMBERLY

& CROSS-CLAIMANT PHILLIP
DECLEMENTE’S MOTION FOR
ENLARGEMENT OF TIME IN WHICH
TO FILE ANSWER & MOTION FOR
DEFAULT JUDGMENT
AGAINST PLAINTIFF

e I
CUCE, PHILLIP DECLEMENTE, L aE B
' | B TG
Defendants. - X -‘ﬁ

@ o¥ g

-

By and through his undersigned counsel, Co-Defendant, Counterclaimant and E5685- =

2
P

o

P

Claimant Phillip DeClemente submits this Memorandum in support of the referenced motions.

" Factual & Procedural History

Assistive Téchnology Medical Equipment Services (“ATMES”) initiated this action by

suit filed October 3 lb, 2011. Mr. DeClemente was served with the Complaiﬁt on January 6 2012

On March 30, 2012 Plaintiff filed an Afﬁdavit of‘Default allegiﬁg that Mr, DeClememc wlas m
défau]t for lack of appearance. Mr. ‘DeClemerv)le filed an Answer, Counterclaiihs, Cross-Claims
and Motion fof Enlargement of Time in Which to Answer on Auguét 10,2012, whicﬁ was served
by mail upon Plaintiff the same day. W. DeClemente filed an Amended Answer, Counterclaims

and Cross-Claims on Augdst 22, 2012 and the amended pleadings were served ubon Plaintiff by
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mail the same day. Mr. DeClemente’s Answer denies Plaintiff’s substantive allegations, and
asserts nine affirmative defenses. Mr. DeClemente’s Counterclaims allege two counts of breach
of contract, and the Cross-Claims seek indemnity from each co-defendant. On October 15,2012,
Mr. DeCIememe’s Motion for Default Judgment was filed. Plaintiff has still never answered Mr,
DeClemente’s Counterclaims.

In his Motion fdr Enlargement of Time in Which to Answer, Mr. DeClemente argues that
Plaintiff’s Motion for Default Judgment shoﬁld be denied bécause Mr; DeClemente was
involuntarily hospitalized due to psychiatric illness during the time his Answer to the Complaint
was due. |

Issues

]) Should Phillip DeClemehte’s Motion for Enlargement of Time in Which to
Answer be granted pufsuant to SCRCP Rule 6(b) due to psychiatric illness and involuntary
hosbita]iialion at the time his answer was due? |

‘.j2) Should Phillip DeClemente’s Motion for Default Judgment against Plaintiff be

granted pursuant to SCRCP Rule 55 due to Plaintiff’s unexcused failure to answer Mr.

DeClemente’s Counterclaims, served upon Plaintiff 430.days ago?

Standard of Review

The decision of whether to allow a reply to be made after the time allowed by the rules is
one committed to the sound discretion of the trial court upon a showing of good cause. The
Court’s decision will not be disturbed unless there is a clear showing of abuse of discretion.

Mauro v. Clabaugh, 299 S.C. 184, 191, 383 S.E.2d 244, 249 (Ct. App. 1939)
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Law/Analvsis

Over fourtecn months ago, Mr. DeClemente brought Counterclaims against Plaintiff for
breach of contract. Plaintiff has still made no reply. SCRCP Rule 7(a) provides that “[t]here
shgll be...areplytoa Vcounterclaim denominated as such....” Plaintiff’s shareholder |
acknowledges his company’s contractual breach and indebtedness to Mr. DeClemente (Exhibit
#1). But Plaintiff séems to mistakenly believe that Mr. DeClemente has been held in default, and
that therefore no answer to Mr, DeClemente’s Counterclaims is required. Exhibit 41 appears io'
further establish that f’laimiff believes no answer to Mr. DeClemente’s Counterclaims is
necessary because Plaintiff is claiming'a setoff of its debt to Mr. DeClemente baséd upon the
denied ailegati_ons in its complaint. But the law is quite clear on this issue, and establishcsb that
Plaintiff’s position is incorrect. | | |

As stated by the Souﬂl Carolina Court of Appeals, “[a] Belief, without more, that a clearly
denominated counterclaim constituted a setoff and therefore warranted no reply does not
establish good cause.” Mauré, supra, at 249, Additionally, Mr. DeC leméme has not been jnged
to be in\default. Rath.er, pursuant to SCRCP Rule 55(a), the clerk has merely noted his late
~ answer on the case calendar. Plaintiff’s response to Mr. DeCIemex;te’s Counterclaims, on the
61her hand, is not only ﬁotcd as late, bﬁt still remains unfiled.

Plaintiff has filed no Motion for Enlargement of Time in Which to Answer, admits its
liability to Mr. DeClemcmg, and is further proven liable by ;he Promissory Note, Bill ,Of Séle and
I;'ull_ and Final Release (Exhibits #2, 3, 4). Plaintiff’s failure to file a Motion for Enlargeme‘m of
finlue ieaves the Courti with no choice but to grant Mr. DeClemémc's Motion for Default

Judgment.

Mr. DeClemente has filed a Motion for Enlargement of Time in Which 1o File Answer
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based upon severe psvchiatric illness and resulting involuntary hospitalization at the time his
answer was due (Exhibit #5, 6). If these circumstances don’t constitute “good cause” to grant an
extension of time under Rulc 6(b), then it is hard to imagine any circumstances which ever could.

In the unlikely event Mr. DeClemente should need to file a Rule 60(b) motion in the future, it is

also noteworthy that Mr. DeClemente’s circumstances constitute “excusable neglect,” and that

he has asserted nine meritorious defenses.
Plaintiff has asserted no meritorious defenses to Mr. DeClemente’s Counterclaims, and

has in fact admitted liability.

Conclusion

Mr. DeClemente asks the court to grant his Motion for Enlargement of Time in Which to
Answer and his Motion for Dcfault Judgment against Plaintiff. Plaintiff will suffer no prejudice

if the Motion for Enlargement of Time is granted, as Mr. DeClemente’s Answer wés ﬁlcd and

“served over fourteen months ago. But Mr. DeClemente will suffer severe prejudice if his Motion

for Default Judgment is not granted, as Plaintiff has declined to respond to Mr. DeClemente’s
discovery requests, and consequently has deprived Mr. DeClemente of his right to pursue speedy

resolution of his Counterclaims and recovery of the money Plaintiff owes him, which is well in

excess of $150,000.00.

[SIGNATURE BLOCK ON NEXT PAGE]
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Charleston. South Carolina.

: Novemberg, 2013.

Respectfully submitted,

2 el

Cameron L. Marshall

7 Gamecock Ave, Suite 707
Charleston, SC 29407

(843) 795-2298
attorneymarshall@gmail.com
Attorney for Plaintiff
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Lee, Erter, Wilson, James, Holler&Smlth LLC

Jack W. Erter, Jr. : Awomneys atLaw ~ Henry B. Richardson, Sr. (1916-1997)

Hart'y C. Wilson, Jr. - S e John D. Lee, Jr. (1921-1999)

David C. Hollcr' g 126 North Main Street George C, James ( 1927-1999)

G. Murrell Smith, Jr. : ' ;

John E. James, oI ’ -Post Office Box 580 : Telephone: (803) 778-2471
_ Sumter, South Carolina 29151 . Facsimile: (803) 778-1643

Lucy Grey Mclver | S E-Mail Address: murrellsmith@lceandmoise.com.

*Licensed in SC, NC & GA

"~ June 12,2012

Cameron L. Marshall, Esquire .
7 Gamecock Avenue

Suite 707

Charleston, SC 29407

Re:  Arrearages on Profnissory Note dated June 30, 2009 .

Dear Mr. Marshall:

I rccewcd your correspondence dated June 8, 2012 concermng the note to Mr
DeClemente. As you probably know, we have filed suit against Mr. DeClemente and he is now
.. indefault. We are awaiting a damages hearing to be scheduled for the Coun to set the damages

* " incurred as a result of Mr. DeClemente S numerous breaches :

Once we have our damages set, then we can determme the amount that is owed pursuant
. to this Promissory Note. We intend to apply a set-off to any amounts awarded by the Court At
that point, we wxll pay the remammg balancc, if any. ,

It is our position that Mr. DeClemente has damaged us to a m.xch oreater extent "1'«": the
amount left on the Promissory Note. We anticipate Mr. DeClemente owing us money upon the

conclusion of the damages hearing.

Lastly, [ would point out that the $30,000.00 compliance bonus has becn breached duc to
the incident on the Ravenel Bridge. I don’t think any reasonable Judge and/or jury would find
that manner not to be detrimental to the success of any company since it was published in the
Post and Courier that he was an owner of ABACARE.

Lastly, I would also point out that Mr. DeClemente turned in his Chevrolet leverado
truck. His tmck was also to be deductcd the amounts that are owed. :

: As I believe you know, our company is bemg represented by James E. Smith, P.A. in
Columbia. I would apprecxate if you would provide any further communication to Mr. Smlth
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If you have any questions, please feel free to contact me.

With kindest regards, I am,

Sincerely,

Z—

G. Murrell Smith, Jr.
GMS,jrmin

~cc: JamesE. Smith, Jr. (via email only)
' Jeffrey J. Reed (via email only)
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PROMISSORY NOTE
$265,000.00 Assistive Tecixnology Medical
' Equipment Services, LLC
 June 30 ,2009 SUMTER SOUTH CAROLINA
[Date] [City] [State]
. 126 NORTH MAIN STREET, SUMTER, SC 29150
[Business Address) .
1. PROMISE TOPAY | L | .
Assistive Technology Medical Equipment Services, LLC, hereinafter “ATMES,
LLC”, promises to pay U.S. TWO HUNDRED SIXTY-FIVE THOUSAND and 00/100 .

($265,000.00), (this amount is called “Principal™), plus interest, to the order of Phillip L.
DeClemente, hereinafter “Note Holder”. , '

ATMES, LLC will make all payments under this Promissory Note in the form of cash, |

check or money order. .

2. INTEREST . :
Interest will be charged on unpaid principal until the full amount of Principal has been
paid. ATMES, LLC will pay interest at a yearly rate of Twelve (12.0%) Percent.

The interest rate required by this Section 2 is the rate ATMES, LLC will pay both before

-"and afer any default described in Section 6(B) of this Promissory Note.

3. PAYMENTS ;
(A)  Time and Place of Payments

- ATMES, LLC will pay principal and interest by making a payment every month. .

ATMES, LLC will make monthly payments beginning Thirty (30) days from the
execution of this agreement and will make these payments cvery month thereafier until
al] of the principal and interest and any other charges described below are paid in full that
ATMES, LLC may owe under this Promissory Note. Each monthly payment will be

applied as of its scheduled due date and will be applied to interest before Principal. If, on - = -
‘March 1* 2013, ATMES, LLC still owes amounts under this Promissory Note, ATMES, -

LLC will pay those amounts in full on that date, which is called the “Maturity Date.”
ATMES, LLC will make monthly payments at 1342 River Otter Court, Mt. Pleasant, SC
29466, or at a different place if duly notified by the Note Holder. _
(B) - Amount of Monthly Payments ,
ATMES, LLC’s monthly payment will be in the amount of U.S. SEVEN THOUSAND,

THREE HUNDRED, FORTY ONE and 84/100 (3$7,341.84). ‘
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4. PREPAYMENT : .
Should ATMES elect to prepay or accelerate the payments, the Seller shall be entitled to
interest based on the amortization schedule regardless of early payment. In other words,
there shall be no benefit for early payment. :

5. CHARGES '

If a law, which applies to this Promissory Note and which sets maximum Promissory
Note charges, is finally interpreted so that the interest or other charges collected or to be

- collected in connection with this Promissory Note exceed the permitted limits, then: (a)

any such charge shall be reduced by the amount necessary to reduce the charge to the
permitted limit; and (b) any sums already collected from ATMES, LLC that exceeded
permitted limits will be refunded to ATMES, LLC. Note Holder may choose to make this
refund by reducing the Principal ATMES, LLC owes under this Promissory Note or by
making a direct payment to ATMES, LLC. If a refund reduces Principal amount of this
Promissory Note, there will be no changes in the due date or in the amount of ATMES,
LLC’s monthly payment unless Note Holder agrees in writing to those changes.

6. ATMES, LLC’S FAILURE TO PAY AS REQUIRED '

(A)  Late Charges for Overdue Payments ‘ , S '
If Note Holder has not received the full amount of any monthly payment by the end of
Fifteen calendar days afier the date it is due, ATMES, LLC will pay a late charge to Note

- Holder. The amount of the charge will be Five (5%) Percent of ATMES, LLC’s overdue

payment of principal and interest. ATMES, LLC will pay this late charge promptly but’
only once on each late payment. . :
(B) Notice of Default -

If ATMES, LLC is in default, Note Holder may send ATMES, LLC a written notice

telling ATMES, LLC that if ATMES, LLC does not pay the overdue amount by a certain

date, Note Holder may require ATMES, LLC to pay immediately the full amount of
Principal which has not been paid and all the interest that ATMES, LLC owes on that
amount. That date must be at least Thirty (30) days after the date on which the notice is
mailed to ATMES, LLC or delivered by other means. : '
(C) No Waiver By Note Holder 4 .
Even if, at a time when ATMES, LLC is in default, Note Holder does not require
ATMES, LLC to pay immediately in full as described above, Note Holder will still have
the right to do so if ATMES, LLC is in default at a later time.
(D) Payment of Note Holder’s Costs and Expenses

If ATMES, LLC does not pay immediately in full as described above, the Note Holder
will have the right to be paid back by ATMES, LLC for all of its costs and expenses in
enforcing this Promissory Note to the extent not prohibited by applicable law.

Y GIVING OF NOTICES

Unless applicable law requires a different method, any notice that must be given to
ATMES, LLC under this Promissory Note will be given by delivering it or by mailing it
by first class mail to ATMES, LLC at the Business Address above or at a different

~ address given by ATMES, LLC to the Note Holder. ATMES, LLC must provide Note

Holder notice of ATMES, LLC’s different address. Any notice that must be given to the
Note Holder under this Promissory Note will be given by mailing it by first class mail to

2
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the Note Holder at the address stated in Section 3(A) above or at a different address if ’
Note Holder has given ATMES, LLC notice of a different address.

8. WAIVERS : :
ATMES, LLC and any other person who has obligations under this Promissory Note
waive the rights of Presentment and Notice of Dishonor. ‘Presentment” means the ri ghtto
require the Note Holder 10 demand payment of amounts due. “Notice of Dishonor” means
the right to require the Note Holder to give notice to other persons that amounts due have

not been paid.

WITNESS THE HAND(S) AND SEAL(S) OF THE UNDERSIIGNED'.‘

ASSISTIVE TEC OLOGY MEDICAL EQUIPMEN'I’ SERVICES, LLC: -

. Date: 7«‘/’\“- 3‘2[/} )“W‘? |

G. Murrell Smjth, J¢, Member

—

Jeffreyd. Reedl, Member
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PERSONAL GUARANTY

1, Jef’frey J- Reed, hereby personally guarantee pa);ment of the first Twelve (12)
payments on the Promissory Note of Assistive Technology Medical Equipment
Services, LLLC, to Note Holder in the monthly payment amount of SEVEN
THOUSAND, THREE HUNDRED FORTY—ONE and 84/100 (37,341.84)' for the
business known as Assistive Technology Medical Equipment S—erv"ices, LLC, located

at 126 North Main Street, Sumter, SC 29150

Jeffrey J. Regd, Individually .
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PERSONAL GUARANTY

-1, G. Murrell Sr_nith, Jr., hereby personally guarantee bayment of the first
Twelve (12) payments on: the Promissory Note of Assistive Technology Medical
Equipment Services, LLC, to Note Holder in the monthly payment amoun.f of
SEVEN THOUSAND, THREE HUNDRED FORTY—ONE and 84/100 ($7,341.84)
for the business known as Assistive Technology Medical Equipment Services, LLC,

located at 126 North Main Street, Sumter, SC 29150

G. Murrell Siith, Jr., Indivfdually
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4« . .o .
STATE OF SOUTH CAROLINA ) BILL OF SALE AND TRANSFER BY
- ) . PHILLIP L. DeCLEMENTE OF
COUNTY OF SUMTER ) OWNERSHIP INTEREST IN ASSISTED
) . TECHNOLOGY MEDICAL EQUIPMENT
)

SERVICES, LLC (ATMES)

WHEREAS, Assisted Technology Medical Equipment Services, LLC (“ATMES”)

a South Carolina Limited Liability Company (hereinafter referred to as “the

Company” was formed and incorporated on November 5, 2008 and operates under

. an Operating Agreement dated November 5, 2008.

. WHEREAS, Philiip L. DeClemente (hereinafter referred to és “DeClemente”) is
one of four (4) members of the Company and the other members include G. Murrell
Smith, Jr. (Smith), Jeffrey J. Reed (Reed) and Kimberly L. Cuce (Cuce). Each

member owns a twenty-five percent (25%) interest in ATMES.

WHEREAS, DeClemente desires to sell, transfer, and assign to the Company

alt of his right, title, interest, and ownership in the Company pursuant to the terms

and conditions set forth herein.

WHEREAS, all members of the LLC, pursuant to the aforesaid Operating

Agreement, have acknowledged proper notice and have consented to the sale, -

transfer, and assignment and acknowledge compliance with the terms of the
Company=s Operating Agreement.

NOW, THEREFORE, for and in.consideration of the sum of Two Hundred Sixty-

" Five Thousand and 00/100 Dollars ($265,000.00), representing the purchase price,

the receipt of which is hereby acknowledged, the parties agree as follows:

1. That 'DeClemente does sell, transfer, deliver, and assign . to the
Company his right, title, interest, and ownership in the Company.

2, That the purchase price of said interest shall be a Two Hundred and
Sixty-Five Thousand and 00/100 Dollars ($265,000.00), payable as
~ follows: . ‘ . '

a. Execution by the Company and personal guarantee by Smithand - o

Reed (subject to the limitations set forth therein) of a promissory
note in the amount of Two Hundred and Sixty-Five Thousand and
00/100 Dollars ($265,000.00) amortized for a period of forty-five
(45) months, at twelve percent (12%) interest, with a monthly
payment of Seven Thousand Three Hundred Forty-One and
84/100 Dollars ($7,341.84), There shall be no benefit to the
Company for early payment. If payments are accelerated or paid

s ‘ C-s815
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in advance, the Seller shall be entitled to all interest as per the
amortization schedule. Therefore, total payments will be Three
Hundred Thirty Thousand Three Hundred and Eighty Two and
- 59/100 ($330,382.59) even upon early payment by ATMES.
b. That Reed and Smith shall personally guarantee to DeClemente
. the first twelve (12) payments, and no more, of the promissory
note referenced hereinabove. No member shall be personally
responsible for said promissory note other than as set forth
hereinabove. S
c. DeClemente shall be entitled to payment, as set forth above, if
ATMES is sold to a third-party after five (5) days has elapsed
from the date of sale. : '

That DeClemente shall have no further right, title or interest in ATMES,
Reliable Medical Equipment of South Carolina, LLC (Reliable) or
Abacare Home Medical Inc. (Abacare), Reliable Prosthetics and

- Orthotics, LLC, Medical Management Company and Adaptive Total Care

and shall not hold or occupy any title or position in regard to any
ATMES, Reliable or Abacare, Reliable Prosthetics and Orthotics, LLC,
Medical Management Company and Adaptive Total Care referenced ,
herein and shall immediately acknowledge and resign any title, office, -
ownership right or otherwise as it relates to any Corporation, Limited
Liability Company or Entity referenced herein.

That DeClemente shall be entitled to the sole and exclusive use, right -
and ownership in that certain 2008 Chevrolet Silverado vehicle and cell
phone which has been used, in the past, as a company phone and shall

- take every step and action necessary to transfer ownership of the .

vehicle and cell phone out of the name of Abacare and into the name of
DeClemente. Further, until said vehicle and cell phone is transferred
out of the name of Abacare, appropriate amounts will be withheld from
the monthly payments from the Company to DeClemente as set forth

“above for payments, taxes and insurance on said vehicle as well as any

cell phone currently in possession of DeClemente. Declemente shall
also transfer all debt and cost (including but not limited to Insurance,
taxes and maintenance) associated with 2008 Chevrolet Silverado and
cell phone. He shall be responsible for all cost associated with the two
and hold the company harmless and indemnify them from any liability
whatsoever with said Truck and cell phone. If any liability is created by
the cell phone or Truck, then Buyers have the right at their discretion,
in addition to any other remedy, to withhold said liability from Seller’s ’

monthly payment.

That DeClemente shall be entitled to have his health insurance

premium in the amount of Three Hundred Forty Five and 25/100 dollars

2 S ' C-5815
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7.

($345.25) paid by the Company for sixty (60) days and said premium
shall be deducted from DeClemente’s monthly payment of Seven
Thousand Three Hundred and 00/100 Dollars ($7,300.00).

‘That nothing contained herein shall remove, release or discharge

DeClemente from any loans, obligations, leases, notes or personal
guarantees signed by him to the National Bank of South Carolina or any
other creditor, lender or otherwise including, but not limited to the loan
to the National Bank of South Carolina in the amount of Eight Hundred )
and Nine Thousand and 00/100 Dollars ($809,000.00) shown by that
certain commercial note dated November 4, 2008 which is secured by

life insurance of DeClemente in the amount of Three Hundred Thousand

and 00/100 Dollars ($300,000.00) together with all accounts receivable,
inventory and equipment now owned or hereinafter owned by AMTES.

It is understood and agreed by and between the parties that the

Company, with its remaining members, will take all steps necessary to
remove DeClemente from any personal guarantees or obligations of the
Company after a period of twelve (12) months from the execution of this
document and further DeClemente acknowledges and understands that
he will, not upon execution of this document, enter into or obligate the

‘Company to any liability, debt or responsibility. Further, DeClemente
.shall be responsible for any debt incurred by him not previously

referenced herein including but not limited to any credit card charges,
and the Company shall be entitled to withhold and deduct payment for
same from any payment due to Seller. '

That DeClemente will enter into a Covenant Not to Compete, which
shall be incorporated into this document by reference wherein he shall.
not, during the period of payment, as set forth hereinabove, engage in,
be associated in, be employed by, give advice, or allow any direct
family member engage in the sale, lease or purchase of durable medical
equipment. The parties agree that any violation of this provision by the
seller shall be a material breach of the covenant not to compete and
confidentiality agreement and the buyer shall be entitled to withhold

_and terminate any future payments to the buyer in addition to the other

remedies provided in the said Covenant not to Compete. Nothing . -
contained herein shall prevent the buyer from seeking any further
remedies damages in law or equity. The consideration for this contract
is based upon the Sellers covenant not to compete among other

considerations. '

That DeClemente shall, simultaneously upon the execution of this
Agreement, enter into and sign a Confidential Agreement wherein he

 shall agree in consideration of the terms and agreement as set forth

herein, to hold in strict confidence and not divulge any of the

3 v ‘ o C-5815
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10.

1.

~ obligations under said lease.

provisions of this Agreement or to divulge any and all aspects of the .

business involved he_rein, including, AMTES, Reliable or Abacare.

That it is further agreed by and between the parties that if at the end of
the buyout period as set forth hereinabove, Smith and Reed remain as
members and have an ownership interest in the Company then
DeClemente shall be paid an additional Thirty Thousand and 00/100
Doliars over a six (6) month period as a compliance bonus, interest
paid at the rate of zero percent at the rate of Five Thousand and 00/100

- Dollars per month provided ‘and subject to DeClemente not having

violated any of the terms of this Buy/Sell Agreement, the Confidentiality
Agreement referenced herein and the Covenant Not to Compete
referenced hereinabove and has notacted in any manner detrimental to
the success of any of the companies referenced herein.

The parties acknowledge and understand that simultaneously with the
execution of this Buy/Sell Agreement that the remaining members of
AMTES, that being G. Murrell Smith, Jr., Jeffrey J. Reed and Kimberly L.
Cuce, will enter into an agreement wherein the twenty-five percent
(25%) interest of DeClemente transferred and assigned herein shall
equally be divided among Smith and Reed only, subject to the terms
and conditions of the Agreement including payment method and
payment provisions for said additional ownership interest. .

That DeClemente shall, simultaneoiisly wiih the execution of this

document, execute an assignment of any of his right, title and interest

- in that certain Commercial Lease Agreement between The Estate of
Connely and Abacare date' December 27, 2007 so as to assign Smith .

and Reed all rights, entitlements and privileges up to and through
September 15, 2009 as it relates to the option to purchase the Mt.

Pleasant property as more specifically described in Exhibit A of that ,

certain Commercial Lease Agreement dated January 1, 2008. Should
said Reed and Smith purchase the property in Exhibit A as set forth
herein and realize a fifteen percent (15%) discount, Smith and Reed
shall pay to DeClemente the sum of Twenty-Five Thousand and 00/100
Dollars ($25,000.00). Should DeClemente, directly or indirectly,

exercise the option to purchase the property in Exhibit A, the current -

lease dated January 1, 2008 shall become null and void with no further

obligation by the tenant. Further, DeClemente shall have the right, after

the expiration of the above Smith & Reed option, to purchase the
subject property or subsequently sell the subject property to a third-
party, howevaer, in said event then the current lease of Ab_acare shall
immediately terminate and Abacare and/or ATMES shall have no further

‘. ‘ : : © C-5815 .




WITNESS our signatures this /¢ day of Dore , 2008,

PHILLIP L. DeCLEMENTE

lZwﬁ M

W%/@

G. MURRELL SMTHAR.

J/b,aﬂ\ e JE#WED |
Y e C 10l
: r. TL'*—/ KIMBERLY L. CUCE
U ;

C-5815;
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STATE OF SOUTH CAROLINA ) FULL AND FINAL RELEASE

)
COUNTY OF SUMTER - )

WHEREAS, Phillip L. DeClemente, (hereinafter referred to as "DeClemente”) is
one of four (4) members of .a Company known as Assistive Technology Medical
Equipment Services, LLC (ATMES) a South Carolina Limited Liability Company
(hereinafter referred to as “ATMES"). : _ ' S

WHEREAS, the other members include G. Murrell Smith, Jr; (Smith), Jeffrey J.
Reed (Reed) and Kimberly L. Cuce (Cuce). Each member owns a twenty-five percent
(25%) interest in ATMES. :

WHEREAS, a dispute and disagreement arose between DeClemente and the
remaining members of ATMES and, as a result DeClemente has agreed to sell, transfer
and assign his interest in ATMES and his interest in all other associated Companies,
and certain documents have been prepared and are being executed simultaneously
with_this Release, including, but not fimited to a Bill of Sale and a Confidentiality
Agreement and Non-Competition Agreement. In addition, a promissory note was
executed by ATMES and the promissory note was executed with certain restrictive
personal guarantees, by Smith and Reed simultaneously with the Bill of Sale and
Confidentiality Agreement and Non-Competition Agreement.

WHEREAS, during the period in which all members operated under ATMES and
during the period of negotiation and preparation of the closing documents and other
documents referenced hereinabove, certain disputes were referenced, certain allega-
tions were made and certain claims were referenced and the undersigned, in considera-
tion of the mutual promises, covenants and payments to be made pursuant to the Bill of v
Sale, Confidentiality Agreement and Non-Competition Agreement, the undersigned do

intend to and do hereby individually and for thier heirs, executors, administrators,

successors and assigns, release, acquit and forever discharge Phillip L. DeClemente as
well as his agents, servants, successors, heirs, executors, administrators, personal
representatives and all other persons, firms, corporations and associations or partner-’
ships of and from any and all claims, actions, causes of action, demands, rights,
damages, cost, loss of services, expenses and compensation whatsoever which the
undersigned now has or which may have hereinafter accrue on account of or in any
way growing out of any and all ownership interest or employment in any of the entities
set forth above whether known or unknown, foreseen or unforeseen and any conse- -
quences thereof, resulting or to result from ownership of any of the Companies .
referenced-above, employment in or with any of the entities referenced-above, busi-
ness relationship with any of the businesses or individuals referenced-above as well as
any negotiation contracts or documents executed as a result of the sale of the business

as referenced herein.

WeVa
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It is understood and agreed that this is a settlement or a compromised of a
doubtful and disputed claim and that the execution of this Release is not to be con-
strued as an admission of liability on the part of the party or parties hereby released
and that said Releasees deny liability therefore and the execution of this Release is
merely to avoid litigation and buy the peace of all involved. '

The undersigned hereby declare and represent that all documents executed
including the Bill of Sale, Confidentiality Agreement and Non-Competition Agreement
and this Release were entered into freely and voluntarily without any threat, coercion or
otherwise on the part of the Releasees and the undersigned further declares and
represents that no promise, inducement or agreement not herein expressed has been
made to the undersigned and that this Release contains the entire Agreement between
the parties and that the terms of this Release are contractual and not a mere recital. .

The undersigned has read this forgoing Release and fully understands same.

- Signed, sealed and delivered this [ﬁ day of j 1 / . 2009. o

'WITNESSES: . . - CAUTION! READ BEFORE SIGNING.
9144!%;@%24_ /é/ (LS)

G. MURRELL SMITH, JR.
Individually and as remaining member

. WITNESSES: ' - (CAUTIQN! REAP BEFORE SIGNING.
: - JEFFREY R. REED

. Individually and as remaining member

Poph Fhawoe

 WITNESSES:

Qﬁ“%vs'\ ' KIMBERLY'L. CUGE

Individually and as remaining member

[
\//54/ W‘/\— of ATMES

__(s)




STATE OF SOUTH CAROLINA

ACKNOWLEDGMENT
COUNTY OF SUMTER -

On the IG'H" day of m\‘ﬁ . 2009, personally appeared before me,

G. Murrell Smith, Jr., to me being the person named herein and who executed the

- foregoing release and that he acknowledged to me that he voluntarily executed same.

—Thawez— )

ARY PUBLIC FOR SOUTH CAROLINA

MY COMMISSION EXPIRES: 2| [ollul“l
STATE OF SOUTH CAROLINA ) : o
) ACKNOWLEDGMENT
COUNTY OF SUMTER )
~ On the ] day of /l)\"\ , 2009, personally appeared before me,

Jeffrey J. Reed, to me belng the person named herein and who executed the foregoing

e £ Thpe— 15

release and that he acknowledged to me thﬁa;ﬁe voluntarily executed same.
NOTARY PUBLIC FOR SOUTH CAROLINA
MY COMMISSION EXPIRES: 2 ZEZQM

STATE OF SOUTH CAROLINA ) '
) ACKNOWLEDGMENT
) .

COUNTY OF SUMTER
On the | S‘/\ day of %l"’l , 2009, personally appeared before me,

Kimberly L. Cuce, to me being the person named herein and who executed the

foregoing release and that he acknowledged to me that he voluntarily executed same.

Db Ti— s

NGFARY PUBLIC FOR SOUTH CARO INA
MY COMMISSION EXPIRES: 28] s
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Health Information Services

‘MUSC Health | o

DIC CERS . . : T Charkeston $C 29425.3490
MEDICAL UNIVERSITY of SOUTH CAROLINA - : v i T 843 7028130

' Lax 543 792.8301
wawvw.muschealth.com

RECORD’S CUSTODIAN CERTIFICATION

(NOTICE)
DO NOT ACCEPT WITHOUT MEDICAL RECORDS ATTACHED.
A COPY SHALL NOT BE ACCEPTED IN LIEU OF AN ORIGINAL. -
ORIGINAL CUSTODIAN CERTIFICATE SHALL HAVE A RAISED NOTARIZED SEAL INTACT e

|, Adrian Gadsden, Health Information Services Department Release of Information
Specialist do' hereby certify that | am employed, duly authorized and have authority to certify
reports, records and copies on behalf of Health Information Services of the Medical University

Hospital Authority. ‘These records were prepared and maintained in the ordinary course of

business.

Further, | hereby certify that the copies of records attached hereto are true and accurate

copies of thé r‘ec:::,:E ph H ( D D& Q\ %Qn-b)
e DT D330 |
PAGE(s) \ - 8.\6\;’% :

The records maintained by Medical University Hospital Authority may contain copies of

medical records originally provided by hospitals, other facilities or dthgr providers of medical care.
The originals of such other medical records were prepared and are maintained by the original
sources. However, the attached records are true and accurate reproductions of the copiegin our

records.

B _Adrian Gadsden, ROI Specialist
SWORN TO AND SUBSCRIBED BEFORE ME ' S

- ‘ MoV 205 L
TH) paYoF MOV 20l oty
/%A%M A Kokt o sEAD

NOTARY P)JBLIC ~ _ for s

My Commission Expires: ' 9570 BTN N 30% '7(6 7&% |

Release of Information #

“edn equal apportunity emplayer, pronsoling workplave diversity.”
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MUSC Medical Center )
INSTITUTS CF P3YCHIATRY DISCHAPGE SUMMARY

PATIENT ¥NAVF: DECLEMENTE, PHILLIP L,
MRK: 001373729 . . '

PATCOM: 104502735

ACNITTED: 02/02/2012

DISCHARGED: 0271572012

(SERVICE:  Reute Poychiatry 1 North.
ATIENSING: Chiistorher S Fields, MO

- REFERRING: SELF REFFRRAL

PBIMART‘CARE PHYSICIRN: PAPPAS, THIOCLORE ~v(84$)856-5207

REASON FOR RDMISSION: Danger to self and others.

HPT: Tha patien-. ia . a 3x—year—5 d Cancas’an male wiwn ne endorsed
pact peychiatric history wio presented to the ED after Eclice stand-
>£f on the Arthur Ravernel sridge vhere the patient vas witnessed to
ram hls vehicle repeatedly into the concrete barricades koth inter-
lane as well as oater, ‘on ais vehicle were painted meszages .
prcelaiming "game over, happy now.® The paticnt was sbscrved to ke
swearing erratically and palled persendicular te  the traffic before
starting his ramming atteémpts. Police had v convince after several
hours for the pazient to come out of his vehicle. Mobile Crigis was
called and filled cut parz 1 ¢f commitment papers.  Datlent reports
Lhat ne was attemdting to "make a statement to those invclved, I just’
want to ot averysne in one rlace zo ger them te tell the truth.® He
reports the bridge served a significant purpose, because of his
historieal werk with bedy reccvery and the fact his business partner
would aiways a.lude to Lt (his werk exparlance) in various ways tc the
_patient. He adamantiy denied this inaident to be suimidn) acT. nar was
he honicidal a: zhat time and adarantly deniec any intent te use bombs
or any other explosivés. He deiled having any nental preblems snd
stated zhat he wasted to show prople that he was not, "crazy® by
proving in getting those involved =o tell the "truth." Eowever he
endcrred havihg prescribed Chantix for emoking cessation but stopped
it because it nade him "out there® and was labaled *bipelar by other
folks wh> wanted =c pin something on me." .

- Twe yecazs hictory of inercasing parancia and bclicvcd_eﬁhcr people

wete oun Lo gel him/stalking him. Appazently, sent a Lext nessaye oul
to frieads saying everybody ketter e <ff the Ravenel bridge.

DAST CSYCEIATRIC AISIORY: - No hospitalizations. Ne histéry‘of ECT.

PAST MEDICATION TEAI NS Pristiq( XAnax, tChantiwx, Addarall.

SURGTANCE USE: alcohol“sodially." Marijuana near daily use, history

. 0f =pice. Adderall prescciked by unkncwn physician. History use of .

baths salts and ascaine, not in many manths, had used marifiuana on the

day of admicsion.

PAST MEDICAL HISTIORY: Disk heralation.

FAMILY RISTCRY: DPaticnt rofused.to give information on this.

SCCIAL HISTURY: Started several personal businesses including

PaLieuL:DECLEﬁINTé,PHILLIP L (MRN:1373339 Saccunles 1104502745 . Page 1 of 4
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persennel investigation and medical trancport,
police, scuba diving body recevery. Currently unemployed and iiving
alene in a home ia Mecunt Pleasant, serarated from family, very few
clese f-iends, with legal aistory of kidnapping and s= alking and
ascault. Curren: inciden: resulted in reckless driving.

rescue sguad with

PHEYSICAL EXAM: VIIALS: Temperature 36.9, palse 109, respirazions 18,
bleod pressure 135/78,

"GENERAL: Well nourished, in no acute distress.

SKIN: Good wkin Luryer, malliple ebrasions, S5-cim ab: asicn, and
ecchynoesis cver :he extensor portion of the right Lower extremity.
HEENT: Zxtraocular muscles aze inzact. Anicteric sclera. Moist
mucoeus mcm);:dnc: - N

PULMONARY: Cleas Lo ausuullallion Lilatezally.

CARDIOVASCULAR:  @gular -ate and “Aythm. No murmurs, robs o-
galleps. ’

GI: Rormeactive Sowel scuvads, sofs, ncntender, nondistended,

NEUROLOGIC: <Cranial nerves II-X-I groscly iatact. Motor §5/5 stz agth
in al extremitieg. .

MERTAL STATUS EXAM: Appearance unkempt with several days double leng
chxn, d:essed poorly, sweatshirt, track panz, and handcuffed,

estrainks around waist, Rehavinr, mildly uaoperative, guarded,
dcicnsivc, suspicious, cye contact good. Moter unable te assess bat
ne deficits, normal later determined. Speech ncrmal, volume normal,
hypervezbal. Mood irritable. Affect, cons:iricted a: times, aspeared
to have emotional lakility, ccngruent with mosod and -3p1c, angry at
tires. Thought process, zangentlal, ‘perseveration on background
history .to admission, events rildly disorganized. Thought content,
paranolia, preoccupaticn with business partner, adanantly denies $i or
HI. Memory intact per Interview. Insight significantly 1mpazred
blames satside factore. u;dgnent significantly impaired.

STUNIES JURING HOSHILAL ZATICR: Linid profile within norma” limite.
BMF wi.thin nornmal limits. Urine dsug screen pesitive for anphetarines
and vannabinelds. Selicylate level negatlve. Acetaminiophen  level
negative. CBC withir normal limits. Thyroid stimulating hormone 1..2
within normal limite, T4 3.6, free T3 2.2, all within ncrmal limits.
BMF within nermal limite. Creatinine 1.3. ULithium level, day pricr
to discharge 0.4, . :

IMAGINS STUTIES: Leg x-ray, no evidence of fracture or dis’ocaticn, a
zirper and 2 cnall mctallic densities cverlying the leg, these arc
likely extetna. .o Lhe pacienl, however, correlalion wilh ¢oinical
exanmination is recomrended to evaluate the retained radicpaque foreign
body. Cervical spinme x-ray, nc evidence of acute ossesus injury to
cervical spine. <Chest x ray, no evidence of acute cardicpulmonary
disease or displaced £ib fracluce.

HCSPITAL CCUFSE: The patient was involuntazily adnizted to the Acute
Psychlazeic Unit, 1IN and placed under appropriate precautions. Ile vas
taken to the emergency room after a stand-off with the pclice on the
Ravenel oridge. On initial presensaticn, he was hypervarha |,

agitated, and noderately disorganized. He reports that he plotted a szand-
off to draw attention of a business partner, David Laird, who has
allegedly cefaulzed him a 1000 dollars and has been harascirg nim fot

the last £ years. He denied that he had been experieacing any

suicidal or homicidal ideation at zhat time and denicd this repcated.y

or the unit.

Pulienl:JECLENENTS, PEILLIP L MRK:1373339 STuecunles 104502745 - Page 2 of

Page 101

MUSC2 OF 11



,

The patient had no fcrmal peychiatzic history and vae a poor histerian

due to the degree of paransia surrounding his percepzion of the

details. He provided a history of approximately 2 years of worsening
pArancia.  He reports this coincides with the separazion of he and hie
business partrer and the subsequenz harassment he suffered at the

hands of said partnex. In the first days of hospitalization, ne

detailed incredible accounts ¢f GPS trackers, pecp_e coming out of the

marsh to okserve him, pecple pPlanting semen in his bed, and trzuck and cars
near his house making excessive noise to diszupt his life. He was so coavinced
of Lhese evenls hal he had Laken Lolo his own hands Lo slop  hiy harassment.
He went to such great lengths.as to appoint muitiple attcrneys and use videao
and sound recerdiag devices te document "terabytes of data” to defend his
case. He stated that the goal of his episode on the bridge was to bring all
Lhe guilly pezties ln ope Place, so Lhey could "adui. whal Lhiey have doie.®
After effective medicat:on dosing, “e remained convinped of these even-g,
houever, he was not convicted ts act on them. He rationalized all these
fantastic event with evideace he Kad ccllec-ed while it was going on; however,
near the tire of discharge, stated ne wanted rothing to do with the daza he
had collected and wanted =n Just put atl ot it in tha pAast..

Given his level of parancvia, he was started on Risperdal 1 ng q.h.=.

and eventually titrated to 4 ng g.h.s. He denmonstratzed improvement in

his paranoia although continued to have many of the above-men:zicned
deluslions. His degree of agitation at presecatation prompted using

stending Ativan waich was eventually tapered as his antipaychetic and

mocd stadilizers decame effective. More ‘nformation was obtained from
friends of the patient who relayed that in -he past, nhe had gsone many

dayz ‘will little sleep, had keen hyperverbal, sexually promiscaous,

and grandiose.. His history appeared tc be consisten= with hypomania;
however, considering the magnitude of incidest that -esulted in’'this
hospitalization, his diagnosis may se more consistent with true mania,-.

and ‘therefere bipolar affective disorder. He was started on lithium

and titrated 0 a dose of 600 mg b.i.d. A lithium level drawn tefore

the day of discharge revealed a “evel ¢f 0.3, His dese was inaresced

to 600 mg and 90) mg at night the day <f diccharce. Par Zetin calculation,
‘thisg Qvuld'predic: & level of 0.8, »sithin Lle therapeutic range ceasidering
his weigat and kidney function. He tolerated this medicine well with minimal
side effects. lle continued te demoastrate some arandiosity and entitlement
during his hespizalization. By the tirme of discharge, he was far loss
pregsured, less hypenverbal, and demonstrateed inproved sieep. He has a
history of marijuana abuse and was asing It on tke day of admissicn. He aleco
has a history =f asing prescribed stimulants. He vas repeatedly reinforced
that nmedication comgliance was paramount in ais reecovery and continucd
sucuess.  He wds alse educaled about Lhe negalive effecls of illicit Jd2 s, ay
well as orescribed stimulants and benzcdiazedines could have o2 his

recovery. To hel> ensure sompliance, he was given a l-menth sapply of

hiz medicaticns at the time of discaarge. :

Ar. the “ime of discharge oace stabilized an lithivn and Rispe-dal, the
patient was not eadoreing any intent tc harm anycne, was not agitated
or overly parancid. Ile demonstrated his mproved behavicr by
tolerating unflattering newspaper articles thaat were presented :o,nin,
as ve | as hate mail that 215 ne‘ghnor had detivered ta him without a
great deal cf agitation. Additionally, frieads of the patient )
verified iﬁprovement in his symztoms as well as the patient fceling
that he felt more at ease with himself and his thoughts. 1If zhe
patient were to stop taking his nedications, his behavier may seccne
dangerous tc himoclf or.ozhcrs. Hia coce was diccussed with hoopital
attorneys who felt that risk cf hazm tc others was not sc great as to
necessizate violating hls privacy and there was no duty to warrant any

Palienl: DECLEMENTE, PHILLIP L MRX:1373339 Znccunles :104%02745 Paue 3 of
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of the pecple involved in his pararoia, and no time during his
hospitalizatlien, he macde any direct threats to any irdividuals. Kls

casc was closcly followed By Mcbi lc Crxisis whe were

zwarc of his

rharq= e was comnitted -¢ outpatient treatment at Charles-or

Me'.t 2]l Healtha

DiSCHRRGE DIAGNOSIS:

Bipolar NCS. .
Axis I: Eipolar NOS, psychosis NOS.
hxis 11: Deférred.

Axis I1I1: History 0‘vcisk hernia*ion chronic rib pain.

DISCHARGE MEJICATIONS:

1. Fisperdal 4 m¢ g.k.s.
2. Lithium 600 mg daily.
3. Lithium 900 m¢ ag.L.s.
FOLLOKUP:

1. The patient will follcw up with Dr. Marko at Cherisston Meata.

Health 2z 2:30 p.m. on Fcbruazy 28.

“

2. The patient will reed a lithium level drawn at first wvisit at

Charleston Mental Kealth, and no socner than February 21.

DISPOSITICN: The patient was discherged to home self—caref

Dictated Ly: Beajenin Chapmaa Kalivas, MD

Benjamin Chapran Kel_ives, MD

Christopher § Flclcs, MD
hAttending

501772671 /medqg/

JCB: 1037184

DD: 02/16/2913 12:33:18
©DT: 02/17/2912 95:25:28

Aulhznlicaled and EdlLed vy BEINCAMIN C. hALIVAS, MD Cn 2/41/1‘ 1:57:34 PM

"Authenticated by TERISTOPEER S. FIELDS, MD Cn 07/21/‘012 02:45:53 P14

Patient :DECLEIMENTE, PHILLIP L MRN:1373339

Encounzer:104502745

Page 103

Page 4 of 4

MUSC4 OF 11



’ Pazerot2
Form Odnlnlbn O»te: 02111
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IKSTITUTE OF £SYCHLATRY

lﬂlﬂlll!lﬂiﬂlllﬂﬂﬂllﬂilﬂﬂi!ﬂll[iﬂllﬂilﬂlﬂll Foesy

“IOPASSESSMT ”"-“P

Contral Inpatlant Program Services {CIPS)
Assossment

.MUSC Health ‘ Iﬂm

Wﬂﬂﬂﬂllﬂdﬂﬂlﬂ i

«mozlgm 2 M1373339

28:0024/187] vy M

Verzion Oate: 2/1%

Fatient Name Yh‘ “tj‘) DQ,C\C/M\’/'MQ

PATIENT IDENTIFICATION LABEL

Dale ﬂgul

Tme: \IUD

Ragponse fo Inillal Interview
ompliant
ecr plive
Rexblam

Drc
Olhov
AN

Groommn f Hypione / Sell-Care
Catelully groomed
isheveled
Clean
3 Poor activties of dafly ivng
L] Appupiiate clothing
[ Ineppropriate clothing

Affaet [ Mood

8right / happy .
ablie )
LA/Suspicious / parensid

Appropriaie © situstion
O Inappropriae .
(I Sad0at/blunted
"G Eupharic
nxloug

G SO EHA

Concentration and Attontion Span
{7 Remains on sask
occupind with personal issues
Loses interest quickly
{3 Attends 10 intemal stimuli

}ﬁaﬁﬂy distracted

Strossom

“Lotsure Skills and Interost
Exercise ang ahietics

3 waignt iting
Golf

Bowling

O Yoga

CManvat Ants

O O0ther

Relaxgtion
) 8ath 7 shower
Relaxation techniques
Music
" At
Medhation
) Driving

ﬂ)-un roview w)bsewa!ion

§glomer 11 Sl bigy".

r1.~ﬁg%=‘: )
7 Ya 14 A W/"I"

Soclal

OAarNA

Vistting

Gong out tv eat
L] Hanging out with henaa
[ Phone calls .
[] Dasng
[] Cerds )
L] Table james
[J Community ocqa-nznnors
Q Schoel dubs

Church

DOlrev

Intetieciual ! creative
£ writing
[ Reading ! kbrary
[ Games
3 Protography
Drawing / painting
Crafl

] Puzates
O Homa improvement
-] Modebbuiiding

Noadlowark

[ Sewing .

[ Buicing / fixing something
-Pottery
Ploying musical inotrumont

L) Compusters / internet

] omer

Family

[ Picnics 7 outings
Meo's
Pigy with chitdren
Famiy activities
Peats

[ Vacations / ravel

[ Cther

taracs _ QKT
OTC 700671 2141

Patient:DECLBMENTE, PHILLIP L

MRN:1373339
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MUSC Health

L —

’ "IOPASSESSMT*
Central Inpatient Program Services (CIPS)
Assesament

. Poge 2012
Form Origination Date: 02,11
Version: 1 .

Versicn Date: 2/11

LI

P1048Q274% DOB:08/2a1973 W |
DECLEMENTE

PHILLIP L

Aom0202112 M1373339

Patent Namo
MRN

PATIENT IDENTIFICATION LABEL

Ouldoors / adventure Work Statue. Problom Areas to Be Addrussed by
8 Traval €] Fub.time cP
Backpacking (] Part-time ‘@Subsanw ebyse | dependence
] Horseback riding (] Postion $pagfy N PANG
] Water gporte . ;
3 Boating O Student [[] Depreksion
[J Fishing : [ anxdety
[ Hunting Unemployed robiem-solving skills
[ Gardening Disebility imited / poor coping sxils
[} Time outside (7] Retited Anger managoment
{0 Beaen 0 Cther imuted / poor sotial skilis
O Other Poar leksure functioning
, -Umitations Otner
Spiritual O Physical
3 Church / Sunday school Recommendations
Spiritval readings O Sensory O Paricipate In therapy track
Cholr 4 [Jcoo ’
] Prayer ! maditation W Cognit 0 war
3 Cther [ uving sketis
O votvation E Adolescent
. . essess
Volunteer . domr 2 aaX iium’ t sppropriate for group
8 g::g"em involvement st this fime -

D Help famiiy or friend

[ Civic

[[] Schocl-affiiated
{0 12-aiep work

O Other

Eniertoinment
{1 Reading
O Music
elevision

Movies
Vidco games
Intemel
Other

lnlualsw‘_ "Signature & Title WM Pager 10

[J 1:1 a3 appropriate

.mte ”3!17— Time UG @wrm

Inifiate Signature & Title Pager (D Date : Time AMPM

tni6ols Sig & Tile Pager 1D Dote Toma_ AWPM
bmas§lor

€0 COS Bssess OTE 70067% 201

P S

Patient:DECLEMENTE, FHILLIP L

MRR:1373339

)

-

Encountexr: 104502745
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MUSC Medical Cenzar
TNSTITUTS CF P3YCHIATRY DISCHAPGE SUMMARY

PATIENT NAME: DECLEEENTE. PHILLIP L

MPR: 001373239

PATCOM: 104514385

RCVMITTED: 0272272012

DISCHARGID: 03/95/2012

SERVICE: 1 Morth Instituze of Paychiatry.
ATTIENDIN3: Chuislogher § Fields, MO

REFERRING: SELF REFERRAL

PRIMARY TARE PRYSICIAN: PAPPAS, THIDUCRE - (8643)606-3005

CHIZF COMPLAINT ON ACMISSION: Paraavia and medicativa ncncompliance.

ATMITTING CTRGHDZTS: Ripolar diso-der with nsycholic teatures and a

rule out diagnosis of paranocid personality

disorder.

BRIEF HISTCRY OF PRESENT ILLNESS: The patieat is a 33-year-old male

with a histcry of hipelar discrder and recent marijuana abuse who was jast

discharged trom tac Instituate of Psychiatry 3 coys prior to arriving
in the EX. The patient was dischazged eon Fesruary 16, 2012, and

presented tc the ZR agaln on Februvacy 19, 2012.
ER for 3 days before being transfecred to the Institute cf Psychiatry

on February £2. The patieat had been discharged on Risperdal 4mg and Lithium
200/600m3 fer pazanocid and psychoticz kehavior.
secn as %e left the hospizal, he stopped taking the Risprerdal because he felt
that he was having scme side effec:is ccnsissent with LS.
taking his redications, he also was unable =o sleep for a period ¢f 3 days.
Ther, Mobile Crisis was called to his house on the 19th due to threatening
brhaviara. (in ar-ival, Mahile (r<sis diccovered that rhe patinnat had nnt slept.

3

for 3 days and he was very agitated and he was subsegiently committed.

PAST MEDICAL HISTORY: Positive for disk heraiation.

SCCIAL HISTORY: He has started several perscnal businesses including

personal investigaticn, medical trassper:,

poliée, scuka diving, recevery center. Currently he is unenployed and

living alone in a home in Mount Pleasant.
in Flerida.

seccue squad with —he

His father currently lives

ALMISSION MEULCATIONS: - Include Risperdal 4 mg and lithium 900 mg in

the merning and 630 wg at aight.

ALLERGIES: THE PATIEMT HAS NO KNOWN CRUG ALLERCGIES.

MENTAL STATUS EXAMINATION ON ADMIS3ION: He was alerz and oriented xd.

llis appearance is dressed apprevriately.

Dehavicr was ccoperative.,

Spgeech and notor were both normal. Mocd was "mad.” Affect was
constricted. Thought con-ent. contained pasmive S1 and parancina.
Thcught drocess was circumstantial and perseverative. Cencenzration

and memory were not assessed. Insight and
significantly impaired.

DIACHOSTIC TESTS ON ADMISSICN:’ The paticnt aad a lizhivr level which

jadgrent were both

was 0.6. PBVP and CBC which were both grossly nermal. UDS was not

ordered at the time ¢f admissicn. 3AL was

Palienl: DECLEMENTS, PHILLIP L MRK:1373339
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DT: 03/36/3CG12 91:23:19

HCSPITAL CCURSE: Given that the patient did not vant to take a hidh
potency antipsychotic beecause of EP3 side effects, we coneidersd starting the
patient on Seroquel. However, given that he does no= have insurance a:z this
time, Thovozine was started, initially at 193 my in =he rerning and 200 mg at
night. Tais is ultimately titzated‘and.consolidated‘:D a nichztime dose of 500
mg p.o. J.h.2. He was continued on his l:ithium; however, it was felt that he
may have nct beea cempliast with The lithium alzo. ULithiun level was redrawh
aller he had been resiar.ed e his medicaliony which shcwed hal Lhe lithium
level increased to 0.8, saggesting that he may have Seen entirely compliant.
The patlent was noted to be paranoid during rounds and alsoe becare pazanoid
when other individuals had tc shace the room with him. However, it was felt
Lhal his pacanvia way Zikely o baseline pazanvia. He spoke of having caneras
setup aronnd-hisz honse for over 7)) years, <e stared that uhea he eventually
gets a new house, he wold make It "like a fort."™ His paranola was X
ccnsiszently wizthin the zealm of possibilizy. Ilis 3-day period <f no=
sleeping after his prior discharge suggests bipclar discrder, however. He
denied 9sing any drugs in between Aischarge and when he was -eadmitted,
Crganic causes of his psychosie were considered and an RPR and HIV tects were
crdered and bith came.bhack negative. A head CT was considered, but not
oktalned, given that his Daseline paranola and drug Jse are likely the cause
of his worsening paraneid behavior at his age. It was discussed with the
gatienz akcut possikly moving to Florida and getting out of zhc arca duc to
raranvia regarding cne of his business parzners named Laird.

DISCHAP.GZ CIAGHO3:iS:

Axir I: Bipclar discrder with psychotic features.
Axis II: Rule out paranoid personality disorder.
Axis .ll: Uisk herniation by history.

Axis IV: Mederate sceial cccupational.

Axis V: Glcbal assesament of functioning of 55,

DISCHARKY MEDICATIONS:  hithinm 900 mg p.n. q.a.m. and 600 ng n.n.
q-b.¢. and Thorazine 500 mg p.c. g.a.c.

DISPCSITION: The patient was ctable. Denied any $I, HI, or AVH.

APFOINTMEINTS: He will follow at Charlestion Mental Health with Dr.
Dale Mar<o, phone nunber is B52~4103, fax number is 5371-7719. His
appeintment is scheduled for Tuesday, March 20 at 2:3) p.m. He alse
has an arppeintnent with Melissa Camo who will ke his case worker at
the samc addrecs on Charlecton Menzal Hcalth on Charlic Hall
Boulevazd., His avpointouent, wilh her scheduled [or Wednesday, March 7
at | p.m.

Diclaled Ly: Zachary Slroad, MD

Zackary Strcud, M2

Christopner S Fields, MD
Attending

504168834/medq/
JUB: _032812

Palienl:DECLEMENTS, PHILLIP L MRK:1373339 Snccunles 1104514385
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Authenticated and Edited oy ZACHARY STRCQUD, MD On 3712712 11:5
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E‘QMUSC Health

INSTLVVER OF PSVCHUATAY

QU

TRRUATHAEN

P104B14385 £00:04/2311 07

‘F' Admission:

a7

0O Rehncd to pnmdpsb in mlemew

’ mEGIIMENTE
N . PHILLIP
IOPASSESIMT! EAdm01122“2~“373339
Central inpatlent Program Servlces {CIPS) L
Assessment o
Fom Orgiation Daw: 0211+ poremmame P hillip DecleMentC
vesgicn: 1 Versicn Date: 2711 MRN -
PATIENT IDENTIFICATION LABEL
Date: _Z* 2 3 I 2 Tm:ﬁﬁo Methods: /éﬂcrm review }xObsenatbr Cl irtorview
2 ipolct NbS mM-wma,mu re

Responsae to Initla! Intenow Strossors Social
) Cemptiant [ Death (wno and wnen) O aarNa
Receplive’ Visiting
o8 stant Going out tc eat
Crowsy w& p{;lnancim [ Hanging 0.1 with tends
gbv\er J%!}(,M O Pnone cals
Housing . L) Dating
Groaming / Hyglena/ Seli-Care g Relaronship problcms M (Tiaag:ga es
g C;'::::{Q%’““’ [ Szhool 3 Community organzations
1ean ] Legat [ School clubs
oor activities of Jaily living : d E g::g?‘
Apprepriate clathing ’
(3 inappropriate ¢hihing Leisure Skills and intarest -
Atfect! Mh° 76 Exguas: :;xlnualhleucs lrlEtlex:ana"!'; creaine
o E"‘g gl happy Bg!h]oﬁg E geadingl rary
ik s Docens O eoearony
l“"’wg';ﬁm " 8 Rmnmg /jogging !g gm;ting 1 pointing
T
e Sod / fat/ bluntod ] Walkmg 0 Pu‘;zies .
(] E‘r‘:mc [J Hiking - 1} Home imorzvement
{rviteble / angry g:ll'gh( iMing E :f:g:l’;:zruoﬁng
Other L] Boaking ) Sew
Cl Yopa |} Buuulng 7 dng somomlng
Concontration and Aftention Span O Marial Ans 0 Pottery
{3 Remaing on 1834 {J Other ] Playing musicat msirument
Freoccupied with personalissues [J Computers / internet
'Lozes intoroel quickly Relaxetion ] O Other
Attends 1o intems] stimuli ) Bath  shower
- O easiydisiracted ) Retaxation techniques Fomily ]
Music [D] Pienics / outings
Dan Moals .
{0 mednation ] Ptay with chidren
Driving ] Family activities
Alore time [J Pets .
{0 Other ] Vawl'o'\s ! lravct
O othe
]
lop_dps_asxs OTE 70285 ) 211
Patient: DECLEMENTE, PHILLIP L YRN:1373339 Encounter:10451438%5 Page 18 of 20
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Assassment
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Form Crigiration Daio: 02111
VYersion: 1

A IMUSC Health

INITEITUTE OF PSYCHIATRY

T

“IOPASSESSMT-

1

AR

P104514385 DOBO424/1¥73 W M
DECLEMENTE

PHILLIP
' eadmo222712 M 1373339

Central inpatient Program Services (CIPS’ ’

L

- Veision Cate, /11

;';.'n".f“' Name' Ph’»'m? Declvien e

PATIENT IDENTIFICATION L.ABEL

Outdocrs ! adventure
3 Travel
) Backpacking
[1 Horsebact. nding
(J water sports
() Boating
Fishing
Hunting .
{0 Gerdenirg
O Time outside
0 Beacr
J Other

Spirtuaf.
[J Chureh / Surday schoo!
(3 Seiriiuat ‘eadgngs

. O cheir
0 Prayer ; meditation -
3 ower

‘Volunteor
O Chureh
[J Coacn ieam
0 Help Tamily o1 frieng
O Civic
[ School-akBiatad
[ 12-s1ep work

., 3 Other

Emertainmont
O Reading
0O Musiz
O Telzvisior
O Movins .
{0 Video games
[ Internet
[3 Otrer

LimRtations
Physical
{0 Sensory

é Cogniing

[0 Motivation

mmvm—

wE']x Status Problem Arens to He Addressed by
Full-time cip
5 Pat-time ’ﬁ%ubsmnw abuse 7 gependence
O Pasition Specify VIANWAL
O swoent {J Uenreason -
[ Anxigty

3 Pratlem-soiving skitls

imited / peor coping akills
ger management
"] Limned / peor social skilis
8 Poor loisure functiomng

Othor

Recommendations
O Participate in therapy track
O coo

I map
3 uving skiis
{3 Adolescent
[0 Reassess
L.J Mot apprupriate for group
- invoiveTent al this time
0 1:1 as approprizte

@ A ppwp e {:W
pgl\l\.lv\ﬁ on vt

‘ln'ﬂial.s@a Signeture & TMe%ﬂmm‘A‘_WFs:;ér%—w 3 Date 22 2.3 12 Tme\ AL amipm
niets __b Signature & Titie Pager iD . Date Time AM/PM
Inilials ______  Signature & Titie Pager 1D Date Time AWPM
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{N THE COURT OF COMMON PLEAS

STATE OF SOUTH CAROLINA )
‘ : )  NINTHJUDICIAL CIRCUIT
COUNTY OF CHARLESTON ) CIVIL ACTION NO.: 201]-CP-10-801 ]

~ ASSISTIVE TECHNOLOGY MEDICAL
EQUIPMENT SERVICES, LLC,

Plaintiff,

AFFIDAVIT OF
PHILLIP DECLEMENTE

V.

HOOD & SELANDER, CPAS, LLC,
DONNA C. CASH, AS :
REPRESENTATIVE OF THE ESTATE
OF DOROTHY CONNELLY, KIMBERLY
CUCE, and PHILLIP DECLEMENTE,.

Defendants.

Sl N N N N N N N e N e e N N N

I, Phillip DeClerﬁenle, being over the age of 18 and of sound mind state as follows:

1. On January 6, 2012 1 was served with a Summons and Complaint regarding the
above matter.

o2 During tﬁe month of January 2012 | suffered from a nlentz;l illness and was unable |

to consult with an attorney to answer said Complaint.

3. o On February 2, 2012 I was involuntarily committed to the Medical University of
South Carolina’s psychiatric unit, where 1 was allowed vcry limited contact with anyone other
than my caregivers. (See attached Exhibit 1)

4, Aftermy discharge'from the Medical University of South Cafolina’s psychiatric
unit on February 16,2012 I continued with outpatient therapy.

5. My psychiatric condition remained poor, and I was again hospitalized from

February 22, 2012 until March 6, 2012. (See attached Exhibit 2)
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6. Upon my release 1 was again required to participate in out-patient treatment,
including regular dosages of Lithium and Thorazine.
7. On May 11, 2012 | hired attorncy Cameron Marshall to defend me in this lawsuit,

8. On August 9, 2012 Mr. Marshall filed an Answer, Counterclaim and a Motion for
Enlargement of Time in Which to File Answer.

AFFIANT SAYETH this 21 _ day of January, 2013.

ﬁ(\\ QFOD/MDA

PhYlhp DeClemente

SWORN to before me this v
X/ day o_I'January, 2013.

Notauy Publm for South Cdrolma
My Commission Expires: _)7'(5_2_#//

e
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Health Information Services -

'\ ' ) 169 Ashk) Avenue
=iMUSC Health -
MEDICAL UNIVERSITY of SOUTH CAROLINA . “ h“"“'"}’fgﬁﬁ :;32

I‘ax 843 792-8191
www.muschealrth.com

'RECORD’S CUSTODIAN CERTIFICATION

(NOTICE)

DO NOT ACCEPT WITHOUT MEDICAL RECORDS ATTACHED.

. A COPY SHALL NOT BE ACCEPTED IN LIEU OF AN ORIGINAL.
ORIGINAL CUSTODIAN CERTIFICATE SHALL HAVE A RAISED NO TARIZED SEAL INTACT

I, Adrian Gadsden Health lnformatron Serv:ces Department Retease of lnformatron . . -

‘ ,. Specrallst do hereby certrfy that lam employed duly authonzed and have authorrty to certrfy

reports, records and copres on behalf of Health lnformatron Servrces of the Medrcat Unlversrty ) s

- Hospital Authority. These records were prepared and marntamed in the ord:nary course of

busrness

Further | hereby certrfy that the copies of records attached hereto are true and accurate sl

RN De doners,
- - MRN: ?> f—] 65 &OI
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MUSC Medical Cen:er
INSTITUTZ CF PSYCHIATRY DI3SCHARGE SJUMMARY

PATIENT NAME: DETCLENENTE, PHILLIP L
MRK: 001373339

PATCOM: 104502715

ACNITTED: 02/02/2012

DISCHARGZD: 02/15/2012

SERVICE: Acute Psychiatry 1 North.

ATIENDING: Cluzistopher S Tields, M2

REFERRING: SELF REFERRAL

PRIMARY CARE PHYSICIAN: PAPPAS, THIOCORE - (843)836-5207

REAJON FOR ADMZSSION:  Danger to self and oczhers,

HPT: The patient is a {f-year-o d Cancas‘an mala wina ne endorsed
. past psychiatric history who presented to the ED after pclice stand-
off on e Arthur Raverel bridge where the patient was witnessed to
rar hls vehicle repeatedly into the concrete barricades both inter-
lane as well as oater, on his vehicle were painted messages
preclaiming "game over, happy now.® The paticnt wao observed to be -
swearing erratically and palled persendicular tc the traffic before
starting his ramming attempts. Police had.zo ccnvince after several
hours for the patient to ocome out of his vehicle. Modile Crisis was
called and filled out parz 1 cf commitment papers. Datient reports
that he was attempting to "make a statement to those invclved, 1 just
want to get everyone in one rlace o get them tc tell the truzh.* He
reports the bridge served a significant purpose, because of hig .
. historical work with body reccvery and the fact his business partner
-would always allude to 1t (hls work experlence) in varlous ways tc the
patient.. He adamantly denied th‘s incident to ba snicidal aen nar was
he homicidal at that time and adamaatly denies any intent to use bombs
or any other “explosives. He denied having any mental prcblems and
stated that he vanted to show people that he was not "crazy® by
prc'ving in getting those involved <o tell the "truth.® However he
endorsed having prescribed Chantix for emoking cessation but stopped
it because. it nmade him “out there® and was labeled "bipolar by other
folks who wanted to pin something oa me.” ' - :

Twe ycaras hictory of incrcaoing pazanocia and believed other people
weee ou. Lo el him/stalking him.  Appazenlly, senl o Lext neysage oul
to frlends saying everybody Letter de cff the Ravenel bridge.

PAST PSYCHIATRIC JISTORY: No hospitalizations. No histery of ECT.
PAST MEDICATION TAIS:  Pristiq, Xanax, Chaatix, Adderall.

SUBSTANCE USE: Alcohol ®socially.® Marijuana ncar daily use, history

of spice. Adderall presczibed by unkncwn physiclan. History use of
baths satts and rocaine, nob in Pany mentns, had used marijuana an the

day of admission.
PAST MEDICAL HISTORY: Disk hernlazion.
FAMILY HISTORY: 2aticat ccfused to give informotion on this.

SCCIAL HISTORY: Started seve:al'pczsonal businesses including

Palient: JECLEMENTI, PHILLIP L MRN:1373339 Siwcunle: $104502745 Paye 1 of 4
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personnel investigation and medical traneport, rescue equad with
police, scuba diving body reccvery. Currently unemployed and living
alcne in a home La Mcunt Pleasant, separated from family, very few
clese friends, with legal nistory of kidnapping and stalking and
assault. Current incidenz resulted in reokless driviag.

PHYSICAL EXRAN: VITALS: Temperatuze 36.9, palse 109, respirazions 18,
bleod pressure 135/78,

GENBRAL: Well nourished, in no acute distress,

SKIN: Guuwd skin Lueygur, malliple abraviony, S-cm abzasicn, and
ecchynosis cver the extensor porties of the right Zower extremity,
HEENT: Zxtrascular ruscles are in=act. Anicteric sclera. Moist
mucous memkranes. -

PULMONARY: Cleda: Lo auscullallion bildlecally.

CARDIOVASCUI ARt degular ~ate and “aythm, No mrmurg, ruhs o>
gallops.

GI: Normoactive sowel souads, sofs, ncntender, nondistended.
NEUROLOGIC: Cranial nerves II-XII grossly intact. Motor 5/8 strength
in al axtrenitias.

MENTAL 3TATUS EXAM: Appearance unkempt with several days double long
chin, dsessed poorly, sweatshirt, zrack panz, and handcuffed,
restraints around waist. 3ehavior, mildly cooperative, guarded,
defensive, oguspicious, cye contact good. Motor unable te assess but
no deficits, normal later determined. Speech ncrmal, volume noxmal,
hypervezsal. Mood irritable. Ahffect, cons:iricted a: tires, appeared
to have emotional lability, cengrueat with mood and copic, angry at
times. Thought process, :tangential; gerseveration on background

" history to admlsslon, events mildly disorganized. Thought content,

parancia, preoccupation with business partnec, adanantly denies s1 or
HI. Memory intact per lnterview. Insight slgnificantly impaired,
blames outside factors. Jadgrent significantly impaired.

NPUDIES QURING HOSKITAL ZATICN:  Lipid profile within norma” limita.
BMF w-thin narmal lirits. Urine drug screen positive for anphetanines
and cannsbineoids. Salicylate level negative. Acetaminophen level
negative. CBC within normal lim’ts. Thyrold stimulating hormone 1,.2
within normal Zimits. T4 3.6, free T3 3.., all withia nermal limits.
BMF within nornal linits. Creatinine 1.3. Lithiun level, day prior
to discharge 0.4.

IMAGING STUDIES: Leg x-ray, no evidence of fracture or dislocaticn, a
zipper and 2 omall mctallio densitics cverlying the leg, theoc are
likely exlecndal _o Lhe pa.ienl, bhowevesr, costeldation with clinicel
exanination is recommended to evaluate the retained radicpaque foreign
body. Cervical spine x-ray, ne evidence of acute cssecus injury to
cervical spine. Chest x ray, no evidence of acute cardicpuimonarcy
disease ve displaced tib (ractuze. - )

HCSPITAL CCURSE: The patient was iavoluntarzily adnizted to the Acute
Psychiazric Unit, 1IN and placed under appropriate precautions. lle was
taken to the energency room after a stand-off with the pclice on the
Ravene! sridge. On initial pressnzatien, ha was hyparverba ,

agitated, and noderately disorganized. He zeports that he plotted a szand-

off to draw attenticn of a business partner, David Laird, who has
allegedly defaulzed him a 1000 dollars and has been harassing ailm for
the las: 2 years. He denied that he had been mxperieacing aay

suicidal or honicidal ideation at zhat tine and denicd this repeatedly -

on the uait.

Patllenbl:DECLEMENTE, PHILLIP L MRN:1373339 Zoccunles 1104502745
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The patient had no fermal pesychiatrio history and was a poor histerian

due to zhe degree of paranoia surroinding his percepzion of the

details. He provided a history of approx-mately 2 years of worsening
paranoia. He reports this coincides with the separazion of he and his
businese partner and the subsequen:z harassment he suffered at the

hands of said partner, In the first days of hospitalizaticn, he )
detailed incredible accounts c¢f GPS trackers, peop_e coming out of the

marsh to okserve him, people plantiag semen in his bed, and tzuck and cars
near his house maiing excessive noise to disrupt his life. He was s0 coavinced
ol theve eveuls hat he had Laken islo his own hands Lu sLop .uiv hatayswent .
He went to such great lengths as to appoint multiple attcrneys and use video
and sound recordiag devices tc decument "tezabytes of data® to defend his
case. He stated that the goal of his episode on the bridge was to bring all
the guilly patlies in one place, su Lhey could "adimi. whal Lhey have done.®
Aft.ar affective medicat:on dosing, “a remained convinced of thase avent.a,
however, he wae not convicted to act on them. KHe razionalized all these
fantastic event with evidence he had cecllected while it was going on; however,
near the time of discharge, stated ae wanted nothing to do wizh the daza he
had aollented and wanted =n just put al! ot it in the past..

Given his level of paranoia, he was started on Risperdal 1 ng q.h.s.

and eventually titrated to 4 mg q¢.h.s. He demonstra-ed improvement in

his parancia a’though con:zinued to save many of the above-menzioned
deluslona. His degree of agitation at preseatatien prompted using

standing Ativan waich was eventually tapered as his astipsychotic and

mocd stadilizers became effective. More Information was obtalned from
friends of the patiert who relayed that in zhe past, ne had gone rany

days will little sleep, had keen hyserverbal, sexually promlscuous,

and grandiose. His histo-y appeared tc be consisten- with hypomania;
however, considezring the magnitude of incideat that resulted ia this
hospitalization, his diagnosie may be more coasistenz with true mania,

and thecefore bipolar aZfective disorder. He was started on lithium

and t_trated to a dose of 600 mg b.i.d, A lithium level drawn before

rthe day of discharge revealed A “avel of 0.4, His dose %33 inareased

to 600 mg and 900 mg at night the day cf discharge. Per Zetin calculation,
this would predict & level of 0.8, within the therapeatic range censidering
his wéighc and kidney function. He tolerated this medicine well with miniwal
side effects. He continued te demoastrate some grandiosity and entitlement
during his hoepizalization, By the time of disc%arge, he was far less
pressured, less hyperverbal, and demonstrated improved sleep. ' He has a

history of marljuana abuse and was using it on the day of admlssicn. He also

has a history of using prescribed stimulants. He was repeatedly reinforced
that nedication compliance was paramount in his recovery and continucd
succesy., He way dalse educaled dboul Lhe negative effecls of L1licil d:ays, as
well as prescribed stimulants and benzcdiazepines could have on his

tecavezy: To hel> ensure compliance, he vas given a l-menth supply of

his medications at the time of disciarge. i ’

Af. the “ime af discharge oace stabilized on 1ithiun aad Rispe-dal, tha -
patient was not endorsing any intent t¢ harm anyone, was not agitated
or overly paranoid. lle demonstrated his Improved behavicr by
toleratlng unf_aztering newspaper artlcles :hat were presented to hin,
ar wa | As hate mail that ais na’ghnor had delivered to him without a
great deal cf agitation. Additionally, friends of the patien:
verifled improvement in his symptoms as well as the patient feeling
that he felt more at ease wWith himself and his thoughts. 1f zhe
patient were to stop taking his nedications, his behavior may oeccne
dongerous te himoelf or others. His case was diccussed with hoopital
attoxneys who felt that risk cf hazm tc othecs was not sc great as to
necessizate violating hls drivacy asrd there was no duty to wacrant any

Palienl:DECLEMENTZ, PHILLIP L MRK:1373339 Enccuntle: 1104502745
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of the people involved {in hias pararolfa, and no time during his
hospitalizaticn, he mace any direct threats to any irdividuals. F!s
case was closely followed by Mcbile Cricis who were cware of his
discharge. He was committed =¢ outpatlent treatment at Charles=or
Mental Healta

DISCHARGE DIAGNOSIS:

Bipolar NCS.

Axis I: Bipolar NOS, psychosis NOS,.

Axis II: Deferred. ‘

Axis III: History of cisk herniation chronic-rib pain.

DISCHARGE MEJICATIONS:

1. Risperdal 4 m¢ g.lL.s.
2.  lithium 600 mg daily.
3. Lithium 900 m¢ q.L.s.

FOLLOWUP:

1. . The patient will follew up with Dr. Marko at Charleston Menta.
Hcalth az 2:30 p.m. on Februacy 28. )

2. The patient will reed a lithium level drawn at first visit at
Tharleston Mental Fealth, and no sooner than February 21,

DISPOSITICN: The patient was discharged to home self-care.

Dictated Lky: Beajanin Chapman Xalivas, MD

Benjamin Chapran Ke_ives, MD

Chrlstophcr § Filclca, MD
Attending

501772671 /medq/

JOB: 1037184 .
DD: 0271672012 12:33:18
DT: 02/17/2012 05:25:28

Aulhizntlcaled and Ediled by BINCAMIN C. KALIVAS, MD On 2/21712 1:57:34 PM
Authenticated by TERISTOPHER S. FIELDS, MD Cn 02/21/2012 02:45:33 P4
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MUSC Medical Cenzor
JINSTITUTZ CF PSYCAIATRY DI3SCHARGE SJMMARY

PATIENT NAME: DECLEMENTE, PHILL:P L

MRN: 001373339

PATCOM: 104514385 .

ACMITTED: 02/22/2012

DISCHARGZD: 03/05/2012

SERVICE: 1 North Instituze of Psychiatry.

.

ATTENDINS: Cheislughes S Flelds, ¥
REFERRING: SELF EFERRAL

PRIMARY CARE PHYSICIAN: PAPPRS, THIOCORE - (843)606-30505 .

CHIBF COMPLAINT ON ADMISSION: ‘'Parsaoia and medicatioa nencompliance.

ALMTITTING RTAGNOSIS: R"p_nlar"disn"dn.r with naychotin teatures and a
rule ou: diagnosis of paranoid personality disorder.

BRIEF HISTCRY OF PRESENT ILLNESS: The patieat is a 33-year-old male

with a histcry of bipolar discrder and recent marijuana abuse who was jast
dischargsd from =hc Inotizute of Poychiatry 3 days prior to arriving

inithe EX. The patient was dischazged on Fesruvary 16, 2012, aad -
presented tc the 2R sgaln on February 19, 2012. He zhen had zo stay in the
ER for 3 days before being transferred to the Institute cf Psychiatry

on February 22. The patieat had been discharged on Risperdal dmg and Lithium
900/600mg f£cr paranoid and psychotlc Lehavior. The patient reported that as
socn as he left <he hospital, he s:opped taking the Risperdal because he felt
that he was having scme side effocis ccnsiszent with 3PS, Once he stopped’ '
taking his medications, he also vas unable =o sleecp for a period cf 3 days.
Then, Modile Crisis was called to his house on the 19th due to threatening
behaviars, (n ar-jval, Mebile Cresis discovared rhat the patisat had nnt. slapt.
for 3 days and he was very agitated and he was subseq‘.‘xently committed,

PAST MEDICAL HISTORY: Positive for disk heraiation.

. i . )
scbc‘.:'l'Alf HISTORY: He has started geveral perconal businesses including
prersonal investigaticn, medical traaspcrt, rescve squad with zhe

police, scuba diving, recovery cenzer. Curzently he is unenployed and
living alone in a heme in Mount Plessant. .His father currently lives

in Floridc.

ALMISSLON MEUICATIONS: lnclude Risperdal 4 mg and lithium 900 mg .in
‘the morning and 630 rg at night. : ’ :

ALLERGIES: THE PATIENT HA3 KO KNOWN CRUG ALLERGIES.

MENTAL STATUS EXAMINATIOR ON ADMISSION: He was aler: and oriented x4,
l1is appecarance is dressed appropristely. Dehavior was ccoperative.
Speech and motor were both normal. Mocd was "mad.® Affect was
ronstricted. Thaught cantent. contained passive ST and paranoia.
Thcught process was circumstantial and perseverative. Ccnecenzration
and memory were not assessed, Insight and judgment were both

significantly Impaired.

6IACNOSTIC TESTS ON ADMISSION: The patient had a Ziziium level which
was 0.6. PBMP and CBEC which were both grossly ncrmal. UDS was not
ordered at the time c¢f admission. 3AL was 0. .

Palienl:JECLENENTS, PHILLIP L MRN:1373339 Zuccunte:z:104514385
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CSPITAL CCURSE: Given that the patient did not van: to take a high

potency antipsychotic hacause of EP3 side effects, we considezed starting the
patient on Seroquel. However, givea that he does no: have inmurance a= this
tire, Thorazine was started, dnitially at 10) mq in zhe rorning and 200 mq at
night, This is ulcimately titrated and consolidated =o a nighstime dose of 500
mg p.o. g.h.s. He was continued on hig lithium; however, it was felt zaat he
may have nct bees ccmpliant with zhe lithium alse., Lithiun level was redrawn
aller hie had been restat.ed cn bis nedicelions whiich shewed Jial Lhe Lilhiwn
level iacreased to 0.8, suggesting that he may have been entirely compliant,
The patient was aoted to e paranoid during rounds and also becare pazanoid
when ozher individuals had te shaze the room with him. However, it wvas felt
Lhal bix patanola way Likely a baseline pazanola. He spoke of hdving vemeray
aetup around his house for over 20 years. 4a stated that when he eventnally
gets a new house, he wold make it "like a fort." His paranoia was
censistently within the zealm of possibilizy. Ilis 3~-3ay period cf no:
sleeping after his prior discharge suggests bipolar discrder, however. He
denird using any drings in batween discharge and when he wAs veadmitted,
Crganic causes of his psychosis were considered and an RPR and HIV tests were
ordered and both came back negative. A head CT was considered, but not
obtalned, given that hls dbaseline paranc’a and drug use are likely the cause
of his worsening parancid behavior at his age. It was discussed with the
paticn: akcut posoibly moving to Fiorida and getting out of =ac area due to
parancia regarding cne of his business parszners named Laird.

DISCHARGZ CIAGNO3ZS: )

Axis I: Bipolar discrder with psychotic features.

Axis II: Rule out paranoid personality disorder.

Axis .1l: DUisk herniation by history.

- Rxis IV: Mcderate sccial occupatioaal. ;

Axis V: Glcba. asscasmen: of funczioning of 55.

DINCHARGS MFDICATIDNS:  hithium 900 mg p.o. q.a.m. and ‘600 ng D.o,
q.h.s. and Thorazine 500 mg p.o. q.2.s.

DISPOSITION: The patient was stable. Denied any SI, HI, or AVH.

APFOINTMINTS: Ho will follow at Charleston Mental Health with Dr.

* Dale Marko, phone nunber is B52-410), fax pumber is 371-73519, His
appointment is scheduled for Tuesday, March 20 at 2:3) p.m. He also
has an appointnent with Melissa Camp who will ke his case worker at
thc came addrcos on Charleston Menzall Health on Charlic Hall
Bouleva:d., His avpointient wilh her scheduled Loz Wednesday, March 7

at 1 p.m.

Dictated by: Zachary Stioad, MD

Zachary Strcud, MO

Christopaer S Fields, MD
Attending

504168834/medq/
SCB: 1012512
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STATE OF SOUTHCAROLINA ) IN THE COMMON PLEAS COURT
| ) TN THE NINTH JUDICIAL CIRCUIT

COUNTY OF CHARLESTON )
ASSISTIVE TECHNOLOGY MEDICAL ) Civil Action No. 2011-CP-10-8011
EQUIPMENT SERVICES, LLC, )
\ |
Plaintiff, ) ~ AFFIDAVIT OF MURRELL SMITH
)
vs. )
)
HOOD & SELANDER, CPAS, LLC, ) © 0o
DONNA C. CASH, AS ) [ o =
REPRESENTATIVE OF THE ESTATE ) M 5
OF DOROTHY CONNELLY, ) -
KIMBERLY CUCE AND PHILLIP ) w
DECLEMENTE, ' ) s
Defendants. ) :
) n

PERSONALLY APPEARED BEFORE ME, the undersigned MURRELL SMITH,
who, being first duly sworn, deposes and s.ays that:

I ‘Unless otherwise noted, thcvsta'temems in this affidavit arc based upon my
personal knowledge and experience.

2. 1 am compctent t‘é testify to the contents and details related to this affidavit.

3. 1 am a partner in Assistive Technology Medical Equipmcht Ser;/ices, LLC,
the Plaintiff in the above-capfioned matter. |

a. | This lawsuit was filed in Ogtobcr 2011 and served upon l’ili]lip DcClemente

on December 1, 2011 according to the affidavit of Service provided to my attorney.

5.~ On March 30, 2012, alter waiting far in excess of the 30 days required 10

answer, my attorneys filed an Affidavit of Default as to Mr. DeClemente. This is 120 days
past from the date of service upon Mr. DeClemente. During this time, Mr. DeClemente in

consultation of an attorney other than his current attorney of record.
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6.  DcClemente’s Motion_to Extend is not timely. On May 14, 20.12,
Cameron Marshall filed a lctter of appearance. Eighty-seven (87) days later on August 9,
2012, Mr. Marshéll filed a Motion 1o Extend Time under Rule 6 and 60 of the SCRCP.
This motion was filed Two Hundred Fifty- Two (252) days from the date of service. This i is

not timcly as required by Rule 55 of the SCRCP,

7. DeClemente’s Motion is improper and the relief requested cannot be

granted. Ms, Declemente has never sought the proper relief, Indeed, even when the Court
offered to allow him to proceed under Rule 55 at the hearing he made no such request from
my understanding of the Proceedings

8. DeClemente’s Motion is not supported by a meritorious Defense.  The

only" Defense asserted by DeClemente at the hearing was a Release gntered into by Mr.
Declemente myself and Mr. Jeff Reed. This Release is wholly inapplicable to this case
inasmuch as the Release covers conduct after the.transaction that gave rise to this lawsuit.
The rclevant Release language is “WHEREAS, during the period in whu,h all members
opcralcd under ATMES and during the period of ncgotiation in preparation of the closms
documents and other documents referenced hercinabove.” The lawsuit brought agamst \'Ir
DeClemente arises out of his and others Ia:lure to disclosure information pnor to the
formation 01 ATMES and a wholly different and earlier transaction wherein he and others
mlcntmndll) withheld information conceming thc failure of the prior cntity purchased by |
ATMES to pay sales tax. Tlns had a significant negative impact on the value of t]}c.
company purchased. by ATMES.. As such, the Relcase referenced in De'vCIemcnlc’s
affidavit as his ONLY meritorious defense is wholly inai)plicable to the claims in this

lawsuit.
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9. Prejudice. I and ATMES will suffer prejudice in having to re-litigate this

case should Mr. DeClemente be allow to enter an An_swer. Ile thus far has only been
allowed to participate in discovery as it relates to Damages due to his default. His failure
to respond as required and re-entry would also have an impact on cross-claims he proposes
to bring against other co-defendants and.would change the way we would have handled this
matter. His entry at this point would also prejudice potential setilement negotiation of
exiting parﬁcs and undermine those cfforts.

10. I have reviewed the supplemental affidavit provided by Mr. DeClemente
and while most is hearsay and not competent evidence improperly submitted and should
not be considered in support of his position in this matter, 1 would like to respond as
follows” |

a. Mr. DeClemente states that we were “in constant communication with
Scott WinBum, Murreﬂ Smith, Jeff Reed from January 6, 2012 and May
8, 2012. This is not true. 1 spoke with Mr. DeClemente only one time

- following his incident on the Ravencl Bridge.

b. There were never by me nor by my a_tt’omey nor did I authorize any
discussions of resolving this matter after the filing of the lawsuit.

¢. Mr. DeClemente in his affidavit faults me, my partncr and my attomeys
for not explaining 1o him‘thal he need to answer the Complaint. '1)
There is no duty for me, my partner or my attorney to do sﬁch; 2) the
Summons clearly directs that and is sufficient and 3) it is clear from the
DeClemcmé Afﬁdavil that had other counsel; assistance and the
sophistication in his business experience to understand his obligations.

His depression docs not relieve him of his obligation to respond to the
3 .
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Summons. Furthermore, an Affidavit of Default was.nol filed untii well
after his Relcase from MUSC. While he may have been in default, We
did not file an default proceedings while he was hospiialized.

d. The DeClemente affidavit reveals that he was receiving legal advice
from the period of October 31, 2011 through to.Fcbruary 1, 2012 and
from May 9, 2012 to present and wants this Court to bclicve he did not
know he was required to respond to the Summons.

e. Indeed, I advised him through his counsel on June 12, 2012, see Exhibit -
A, that Mr. DeClemente was in default and still no action was taken until
August 9, 2012,

11.  As such,. Mr. DeClemente (1) has never filed to correct Moﬁon for the
Relief he seeké; 3] _is hot timely; (3) does not raise a meritorious defense and (4) would

prejudice me and ATMES in this case should he be allowed to enter an Answer.

FURTHER AFFIANT SAYETH NOT.

i / 2 Mdirrell Smith
, 2014 .

7

Swom,tp and Subscnbed before me

this®”_ day w&‘_ 2014

Notaty Public of South Carolina

My Commission Expires{0~ lg' &._ici
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' STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

,
T e IN THE NINTH JUDICIAL CIRCUIT
COUNTY OF CHARLESTON ) CIVIL ACTION NO: 2011-CP-10-8011
, ' ). '
ASSISTIVE TECHNOLOGY MEDICAL . )
EQUIPMENT SERVICES, INC., )
" ' )
Plaintiff, )
)
VS. )
)  MOTION TO ALTER OR |
-) . AMEND JUDGMENT OR IN THE
) ALTERNATIVE, TO STAY
DAMAGES HEARING
_, | ) .
" HOOD & SELANDER, CPAS, LLC, )
DONNA C. CASH, AS PERSONAL ) _
REPRESENTATIVE OF THE ESTATE ) 2L o=
OF DOROTHY A. CONNELLY, W.E. ) f o =
APPLEGATE, 11I, AS PERSONAL ) Po3 =
REPRESENTATIVE OF THE ESTATE OF ) | 2
JAMES B. CONNELLY, KIMBERLY ) [omE
CUCE, PHILLIP DECLEMENTE, ) ’ S8 !
_ | ) OEE =
Defendants. ) ) - TE G

Defendant Donna Cash, as Pefsonal Repfescntative of the Estate of Dorothy A. Connelly,
mbves to alter or amend the April 24, 2014 Order of this Court pursuant to i{ule 59(e), or in the
alternative. moves to stay the_ damages héan'pg as to Mr. DeClemente’s defauit. This limited
request pertains only to the language in the Order which provides “a hearing to _ascerlai'n
daméges shall Be set for -the next term of this Court.”

The ground's‘i;or thi; motion are that the damages in this case are complex and not-
\liquidated and discovery as to damages and liability is ongoing. Therc are other defendants in -
this case; including Dcfcndant Cash; who have appcared and filed: tlmely answers. Bolh case-law: -

and equnv requnre the ans“erm(v defendants be allowed their day in court to present evidence as

: : 1
WCSR 32292234v1
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the Coun s order that provndes “a hearing to ascertam damages shall be set for the next term of
this Court.”

‘ In the alterhative, shoula a motion to alter or amend not be ihe appropriate procedural
mechanism for de]ayir;g the darﬁages hearing, Defendant Cash respectfully requests that the
Court étay the default damages hearing pending the determination of liability as to the answering
defendants so that evidence of damages can bé. presented and addfeéscd by all parties t§ this

action at the same time.

- WOMBLE CARLYLE SANDRIDGE & RICE, LLP

James D. Myrick, S.C. Bar No. 012004
Adriane Malanos Belton, S.C. Bar No. 71994
5 Exchange Street '
Charleston, SC 29401

- 843-722-3400

Artorney for Donna C. Cash, as Personal Representative of
the Estate of Dorothy A. Connelly

May 5, 2014
Charleston, South Carolina

WCSR 32292234v1
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IN THE COURT OF COMMON PLEAS

STATE OF SOUTH CAROLINA

)
. , ) NINTH JUDICIAL CIRCUIT
COUNTY OF CHARLESTON ) CIVIL ACTION NO.: 2011-CP-10-8011
" ASSISTIVE TECHNOLOGY MEDICAL )
EQUIPMENT SERVICES, LLC, )
' )
Plaintiff, ) '
- ) N
Vv, ) ‘ '
| o ) . .
HOOD & SELANDER, CPAS, LLC, ) MOTION TO RECONSIDER
DONNA C.CASH,AS ) PURSUANT TO RULES 52 AND 59
REPRESENTATIVE OF THE ESTATE ) |
OF DOROTHY CONNELLY, W.E. ) | =
APPLEGATE, 111, AS PERSONAL ) |
REPRESENTATIVE OF THE ESTATE ) |
OF JAMES B. CONNELLY, KIMBERLY ) g
CUCE, PHILLIP DECLEMENTE, ) | ‘
; , : | |
Defendants. ) \
nts. ) |
]

Pursuant to South Carolina Rules of Civil Procedure 52 and 59, Defendant Phillip
DeClemente, by and through his undersigned attorney, hereby moves the Court for a

reconsideration of the order entered on May 1, 2014,

Respectfully submitted,

Cameron L. Marshall :
7 Gamecock Ave, Suite 707

Charleston, SC 29407

(843) 795-2298
cameron{@attorneymarshall.com

Atrorney for Defendant Phillip DeClemente

May Z .2014 —— et ' .-
Charleston, South Carolina :
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THE STATE OF SOUTH CAROLINA
In The Court of Appeals

APPEAL FROM CHARLESTON COUNTY
Court of Common Pleas '

J.C Nicholson, Jr., Common Pleas Court Judge

Case No. 2011-CP-10-8011

Assistive Technology Medical

Equipment Services, LLC,

Phillip DeClemente,

e . =
. s = T’é
Respondent, I g S §
l =i % :’m
1 /‘_'> " ’:5':':.@—.-.

v. ! 91; w k%

(| QI -

Appellant, . ' I _S; =

| e

NOTICE OF APPEAL '

Plulhp DeClemente appeals the Judgmem of the Honorable J.C. Nicholson, Jr., dated

April 24, 2014. Appellam filed a Motxon to Recon51der Wthh was denied by O rder dated May 3,

2014 and filed May 7,2014. Appellant recexved written notice of entry of this Order on May 12,

2014.

May 30,2014

Other Counsel of Record:
James E. Smith, Jr.
1422 Laurel Street

Columbia, South Carolina 29201 -

TELEPHONE NUMBER
Attorney for Respondent

Cameron L. Marshall o
7 Gamecock Ave., Suite 707
Charleston, South Carolina 29407

(843) 795-2298 .
Atlorney Jor Appellant Ph:llzp DeClemente

R. Davis Howser _
1508 Washington Street
Columbia, South Carolina 29201

TELEPHONE NUMBER"
Attorney for Defendant Hooa’ & Selander

CPAS, LLC
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James D. Myrick

5 Exchange Street

PO Box 999

Charleston, SC 29402

Attorney for Defendant Donna C. Cash,
as Personal Representative of the Estate
of Dorothy 4. Connelly '
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.

- IN THE COMMON PLEAS COURT
IN THE NINTH JUDICIAL CIRCUIT

STATE OF SOUTH CAROLINA

COUNTY OF CHARLESTON

ASSISTIVE TECHNOLOGY MEDICAL Civil Action No. 2011-CP-10-8011
EQUIPMENT SERVICES, LLC, ’

Plaintiff, AFFIDAVIT OF MURRELL SMITH

vs.

DONNA C. CASH, AS
REPRESENTATIVE OF THE ESTATE

. OF DOROTHY CONNELLY,
KIMBERLY CUCE AND PHILLIP
DECLEMENTE,

)

)

)

)

)

;

HOOD & SELANDER, CPAS, LLC, )
)

)

)

)

)

Defendants. )
)

1. My name is Murrell Smith and I am a member of Ass1st1ve Technology |
Medical Equipment Services, LLC (hexemafter “ATMES”) -

2. I offer this afﬁdav1t iIn response to Defendant Cash’s Motion for .
Summary Judgment in the above-captioned matter.

3. I executed the Stock Purchase Agreement and Ass1gnment dated
November 7, 2008 by and between the Estate of Dorothy A. Connelly (hereinafter
“Estate”) and Assistive Technology Medical Eqmpment LLC (hereinafter -
“ATMES"). :

4. In that Agreement, the “Estate” sold 80% of their stock shares of
. Abacme Home Medical Inc. (hereinafter “Corporation”) to “ATMES” and Phillip
Declemente (hereinafter “Declemente”) assigned his rights with the remaining 20%.
of the stock of the Corporation. The “Corporation” was set up by attorney Sam
Applegate who was also the PR of the “Iistate.” The “Corporation” was a separate
“C” corporation in which share of stock were 1ssued and sold in the Stock Purchase
Agreement. :

5. The Stock Purchase Agreement (Exhibit 2 in the “Estate’s Motion”)

provides on page 1 that “Whereas, seller currently owns one hundred and four (104)
shares of Abacare Home Medical, Inc. (}t,he Corporation)...”
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6. Paragraph 3(C) of the Stock Purchase Agreement provides “The
Corporation” shall, following the closing, continue to lease the land and building at
2553 Highway 17 North, Mt. Pleasant, South Carolina; TMS NO. 580-19-00-006
(the building), pursuant to that lease agreement, attached hereto as Exhibit A”.
Therefore, “ATMES” was not required under the Stock Purchase Agreement to
continue the lease. The Corporation was the only entity that was required to

~ continue the lease. The lease, which is attached to the “Estate’s” Motion, is between

the Estate of James B. Connelly and the Corporation. “ATMES” was never a party
to the lcase nor did “ATMES” ever agree to continue the lease. “Abacare” was the
only entity required to continue the lease. “Abacare” is not a party to this action.
There was no other document other than the Stock Purchase Agreement executed in
regards to the lease.

7. The “Estate” made representations and warranties in paragraph 4E as
follows: “Sellers, representations and warrantics and all statements, certificates,

.schedules, documents, or other information furnished or to be furnished by the

sellers to the purchasers pursuant to this agreement are true, correct and complete
in all material respects and neither contain or will contain any untrue statements of

material fact or omit nor will omit to state any material facts necessary to make the

statements contained therein not misleading.”

8. The “Estate” retained the services of Hood and Scalander, CPA, LLP
who provided copics of all taxes and other financial information to Art Bradham, a
CPA. Mr. Bradham reviewed all financials provided and gave opinions based upon

the financial information provided prior to the execution of the Agreement,.

9. Per the testimony of Mr. Bradham, there were representations by the
“Estate’s” Agent, Hood and Sealander, CPA that all state and federal taxes were
paid and reported completely and accurately in nature. F ollowing the sale of the
stock, the Department of Revenue upon information and belief, contacted “the
Corporation” for an audit. At that point, I contacted Sam Applegate who was then
the Personal Representative of the “Estate.” I advised Mr. Applegate that there
seemed to be some discrepancy in the sales tax return in the filings with the
Department of Revenue that were provided to us. At that point, Mr. Applegate
stated that he would have his CPAs (Hood & Sealander) prepare their own audit to
submit to the Department of Revenue. : o ‘

10. Mr. Applegate contacted me following Hood & Sealander's audit to
advise that there was under-reporting of sales taxes by the “Estate” in the amount
of $100,320.41 during their ownership of “the Corporation.” Despite assurances
from Mr. Applegate in the beginning of this process that the Estate would pay all
taxes prior to the sale, Mr. Applegate later advised that his client (“Estate™) refused
to pay the amount of taxes that were due as a result of “the Corporation’s” undelj-
reporting of sales taxes.

ATMES V. HOOD & SEALANDER E'T AL,
CIVIL ACTION NO. 2011-CP-10-8011
AFFINAVIT OF MURRELL SMITH

‘ PAGLE 2
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11. “ATMES” subsequently contacted “Declemente” about the under-
reporting of sales taxes. “Declemente” advised that the Connellys were aware of
this and produced the attached Shareholder Meeting Agreement dated September
24, 2007 which is incorporated herein as Exhibit 1.

12.  This sharcholder meeting of July 24, 2007 (prior to the negotations)
clearly states that there was an issue concerning the sales taxes. ‘David Sealander,
the CPA for Abacare, advised Dorothy Connelly and Phillip Declemente that the
sales reported on the sales tax forms appeared significantly understated. Mr.
Sealander stressed the importance to report as accurately as possible the taxable
sales on the monthly forms. ‘

13.  Despite this knowledge of _“Declem.ente,”, the “Estate,” and Mr.
Sealander, this information was never relayed during the negotiation of the sale nor
was 1t disclosed to any agent, servant or member of “ATMES” prior-to the sale.

14.  After this information was provided, it became apparent that the
warranties provided under the contract were not true and correct. In fact, it
appears that the “Estate” and/or “Declemente” induced entry into this Agreement
by fraud, deceit, or concealment.

'15.  Paragraph E specifically states “Sellers, representations and
warranties and all statements, certificates, schedules, documents, or other
information furnished or to be furnished by the sellers to the purchasers pursuant
to this'agreement are true, correct and complete in all material respects and neither
contain or will contain any untrue statements of material fact. or omit nor will omit
to state any material facts necessary to make the statements contained therein not
misleading” (emphasis added) Obviously, the sales tax returns filed by “the.
Corporation” were not accurate and complete in all material respects. Furthermore,
there was knowledge that Dorothy A. Connelly, “Declemente” and/or their agents
and scrvants were fully aware of this under-reporting of sales taxes. '

16. Had the “Estate” and/or any of their agents or servants reported that
there was an under-reporting of sales tax which could create a hability in excess of
$100,000.00, “ATMES” would never have entered into this Stock Purchase
Agreement nor pay the price contracted in the Agreement.

17. Furthermore, the Stock Purchase Agreement was the only document
that referenced the Lease Agreement for the land located at 2553 Highway 17
North in Mt. Pleasant, South Carolina from the sale in 2008. Again, if there had
not been a material omission, fraud and/or misrepresentation by the “Estate” and/or
their agents and servants concerning this sales tax issue, “ATMES” would have
never entered into the Stock Purchase Agreement which would have in turn

ATMES V. HHOOD & SEALANDER ET AL,
CIVHL ACTION NO. 2011-CT-10-8011
AFFIDAVIE OF MURRELL SMITH
PAGES
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contained the Lease for the building located at 2553 Highway 17 North, Mt.
Pleasant, South Carolina. ' ' »

18.  The undersigned does verily believe that the “Estate” and their agents
and/or servants committed fraud in the inducement to the entry of the Stock
Purchase Agreement of November 7, 2008. .

19. In January of 2010, the undersigned was contacted by the Personal
Representative of the “Estate,” Sam Applegate, to sell the exercise to option to the
property subject to the lease. In exchange for sale, Mr. Applegate negotiated the
waiver of ongoing rent as well as a modification of the terms of the Lease. Mr.
Applegate negotiated that the Lease ended on October 31, 2012 rather than
December 31, 2012. :

20. It appears that there was a mutual mistake and typographical error
made in the negotiation. Rather than the Lease terminating in 2012, Mr. Applegate
mistakenly placed the calendar year 2018 rather than 2012.

21. I noticed that Joy Spencer opined in her Affidavit that the Lease.
constitutes a binding contract between “ATMES” and the “Estate” “ATMES”
strongly disagrees with that assertion as the “Estate” fraudulently induced the
execution of the Agreecment by failing to disclose the underpayment of sales taxes.
This was clearly known to all sellers and/or assignees per the minutes of the J uly
2007 shareholder meeting. Also, “ATMES” never agreed to be bound to the lease. .
The agreement only requires Abacare to continue the lease.

22.  The Department of Revenue took the position that although the taxes
were Incurred under a different stockholder. “The Corporation” was obligated to
repay the debt incurred under the “Estate’s” ownership. Therefore, there was an
agreement entered into with the South Carolina Department of Revenue to repay
the under-reporting of taxes of the Corporation while under the ownership of the
“Estate.”

23.  On June 13, 2012, “ATMES” wrote the “Estate” stating that it- was
abandoning the Lease due to the misrepresentations, willful concealment and fraud
committed by the “Estate” in not disclosing the under-reporting of sales taxes. In
order to mitigate the damages, “ATMES” would abandon the Lease by July 1, 2012.

'24. “ATMES” instituted this action against the “Iistate” to recover
damages for the fraud and the under-reporting of sales taxes. It is also “ATMES”
position that the fraud in the inducement, willful misrepresentation and
concealment of the payment of sales taxes is a material breach that causes
“ATMES” substantial damages. There was no choice but to mitigate those damages

- ATMES V. HOOD & SEALANDER LT AL.
CIVIL ACTION NO. 2011-CP-10-801
AFFIDAVIT OF MURRELL SMETN

. PAGL 4
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by abandoning the Lease which was entered into based upon the fraud of the
sellers. :

25.  Also, “ATMES” disputes the damages alleged in the Affidavit of Joy
Spencer. First, she makes a legal opinion that the contract entered into to reduce
the term does not affect the lease. Next, there is a calculation of interest, fees, etc.
There has never been any notice to cure, notice of default or request to pay any of
the fees or costs to us prior to the filing of the Affidavit. “ATMES” disputes her
repairs and other fees in this calculation.

26. ATMES is not a party to the lease. There is no document sufficient to
enforce any terms of a lease upon ATMES. But for the Defendants’ participation in
fraudulent and deceitful conduct by failing to disclose a material concern, a
$100,000.00 tax liability, ATMES would have never entered into the Stock Purchase
Agreement. Notwithstanding these facts, the only party that Defendant Cash can
seek to enforce the lease is the lessee, who is Abacare and who is not a party to this

action. -

Further the Deponent sayeth not:

W |
G-MURRELL smfﬁy

- Sworn to before me this QL_‘i day of
- November, 2015. ' '

U o R N
Notayy Public for the State of S.C.
My Commission Expires: \0-{< -

ATMES V. HOOD & SEALANDER ET AL,

CIVIL ACTION NO. 201 1-CP-10-8011
AFFIDAVIT OF MURRELL SMITH

. PAGY S
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EXHIBIT

COPY

STATE OFSOUTHCAROLINA. . ) | - ,
T : . )+ COMMERCIAL LEASE AGREEMENT
CQUNTY OF CHARLESTON y

THIS COMMERCIAL LEASE AGREEMENT (the "Lease™) is made and entered into as of the

1™ day of January, 2008, by end between the Estate of James B. Connelly or its sunoessm and assigns

(heremaﬁer referred to es “Landlord"™), and ABACARB Home Medical, Inc, f/k/a Bast Cooper Medical
Services, Inc. {7k/a Cooper Hall Health Services, Inc. (hmmaﬂarrefamdto 25 “Tenaot™).

WITNESSET!{

In consideration orm AND NO/100™ ($10.00) Dollars, other good and valusble consideration,
paid each to the ather, :hu raceipt wheroof is hercby scknowledged, and the covenants and agreements of
the respective pasties hereto which are herein contained and which are le agreed to by Landlond
and Tenaat, the pmlm do, for themselves and their respective successors, dxstnbutees, personal
representatives and pennmd assigns, hereby agree as follows: ' .

i LEASED PREMISES. Landlord !easea unto Tenant, and Tenant him and leases from

Landlord, all that certain piece, parecl ot lot of 1and with the building constructed by Landlord thereon,

* known and designated as the Northwestar portioa of Lot 23, part of Boone Hall Plentation in the Town
of Mount Pleasant, State of South Carolina, TMS No..580-14-00-006, the exact legal description of which
is attached hereto and mads & part hercof, labeled Exhibit "A” (the "Leased Premises”).

The Leased Premises and the use thereof shall be subject oo all applicable zoning ordinances,
other applicable governmental laws or regulations and all restrictions and easaments of record.

- 2. TERMOFLEASE RENEWAL QPTION. The termof this lense shall bs for a period of
five (5) years from the commencement date set forth in Paragraph 3 herein next below (the "Iaitial
Term"). Tenant shall have the option to renew the tease for two consecutive five {5) year periodg (eacha
"Renewal Term") commencing vpon the expiration of the Im!ial Tetm, upon the same tcrms, covenents
and canditions set forth in this Lease Agreement except for lhe amount of rent which is. specifically
provided for in ngmph 4 hereof. This option to ressw must bs exercised by Tenant in writing at least
ninety (90) days priar.to the expiration of the Initial Term and eny succeeding five (5) yoar lease tormand
sald option may not bs renewed by Tenaut if Tenant is in dofault of any provision of this Lease at tho time
Tenant exercises an opuon of at the time of the commencement of the Renewal Term.

3. MNQEMEEI_QLIEBM The term of this Lease and the payment of rent
hereunder shall commence on the date fisat above mentioned.

4. . RENT

CHARLESTONISS124vt
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() Tenant shall pay the monthly reat of EIGHT THOUSAND, SEVEN HUNDRED

($8,700.00) DOLLARS to the Landlord, or such agent of Landlord as Landlord may, from time to time,

designate in wrltlng. dus and payable in advance on the first day of each month (the “Rent Payment :

Date") during the Initial Term and any Renewal Termi.

If Tenant elects to exerclse its options to renew the Icuc for addmonal ﬁve (5) year terms, the
mml shell be adjusted at the end of each five (5) year period fu' the cumulmve CPI fof the immediately

_ preceding five (5) year period.

() In the evmt Landlord shall fail to receive any monﬂnly rental payment thhm ten (10)

dnys from the due date a late charge of five (5%) percent of the monthly rental amonnt, compounded .

manthly, shall be added to ths renta] and paid to Landlord for each such lato payment, and the same shall
be teated as additional rent and shall be dus and payable with such month’s rental payment.

R HLE—QLD!E_LEAMM The Leased Premises and all !mpfmmwﬂ |

located thereon shall be used ouly for the safe and rental of medical equipment and supplies or such gthee
purpose(s) as shall be approved by the written consent of the Lendlord in its sole discretion, and such use
shiali at all times comply with all applicable municipal, state, and federal laws. It shall be and remain the

- sole responsibdility of the Tenant to obtain and pay for all licensag and permits &s may be required forthe
- Qperation of Tenant’s business ot the Leased Premises and Tenant agrees that all ectivities conducted
upon the Leased Premises shall be done in accordance with all apphcablc zoning and safety regulations

and laws relaung to the Lensed anlses or Tenant‘s business.

AINT ' . D PREMISES. The Tennnt shnll. at Tenant’s sole
expense, rnamtam the pounda end the Inndscapmg thereon in the same condnwn a3 they are in at the

- oommencnmcnt of the Lease Term, make all rontine repairs which are necessary to maintain the catire
Leased Premises in a good state of repeir, including but not limited to the grounds, fixtures, signs, HYAC B

systems, plumbing systems, electrical systems, windows, glass, walls, doors, and all other appliances,
equipment and appurtenances, sidewalks, and curbs on the Leased Promlses, up to a gross emount of

TWO THOUSAND ($2,000.00) DOLLARS per year. Landierd will be responsible for any such repairs -
- for amounts in excess of TWO THOUSAND (32,000.00) DOLLARS per year,

Al repairs shall be made promptly when necessary and shall be in quality and class at least equal
to the original construstion, Upon default of ths Tenant in making eny such repairs, the Landlord may,

but shall not be required to, make such repairs for the Tenant's account, and the expense thereof shall

constitute and be collectible as additlonal reat, immediately dus and paysble,

A TAXES AND INSURANCE. Throughout the term of this lease, the Tenant shall be
responsible for payment of all real and pessonal property taxes, Charleston County garbage disposal

“user's fees and any other governmentsl fecs and charges assessed against the Leased Premises during the

CHARLESTONUSS226w4 ' 2
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term of this Lease or any renewal thersof, Tenant shall maintain and pay for all premiums for fire and
extended casualty insurance coverage on the Leased Premises insuring Landlord agzinst all risks and in -
such amounts and with such companies as shall be reasonably required by the Landlord and shall provide
evidence of such insurance to Landlord prior to commencement of the Lease Term and each rental year
theveafter, Tenant shall also  pay in addition to the rent, on the Rent Payment Date, an escrow amount of -
~ FIVE HUNDRED (3500.00) DOLLARS each for taxes and for i insurance with a final adjustment of the
amount due for the full year being made st the end of each year during the Rental Term. Such adJustment
amount, if any, shall bo payable on the next succeeding February | Rental Payment Date in each year,
8 mm The Tenant shall be respons:ble for the payment of all telephone, electrical,

water, sewer -or other utility ssrvice to the Leased Premises inctuding any deposits required therefors,
which accaunts shall tie in tho name of Tenent,

| 9  ASSIGNMENT OR SUBLEASE Tenant shalf have ths right to sssign or sublet the
Leased Premises or any peart thercof to be'usled by others so long as the assignea or subtenant and the
- intended use are approved in writing by the Landlord, in its sofe discretion. Such spproval shall not'be
"unreasonably withheld. Notwithstanding such acceptance by the Landlord of an assignee or subtenant,

the Tenant shall remain pessonally tible to Landlord for the full petfocmance of all terms and condxmns
cootsined in this Lease.

50. 'SUBORDINATION QF LEASE. Tenant's rights under thxu Lease ahalt be and remain
subject to and subordinate to any martgages which ate now or may bersafier be placed upon the Leased
Premises by Lendlord. Upon request of Landlord, Tenant shall, in writing, subordinate its rights

hereunder to the lien of any mortgege now or heveaflor enforced against the Premises, and to any and all
advances made or hereafter to be made upon the security thereof.

¢l RICHT OF ENTRY BY LANDLORD. Tenant shall st my tims during this Lease term |
permit inspection of the Leased Premises during reasonable business hours by Landlord or Landlord's .
designees. '

T2. w Tenant shall defend, hold harmless end mdemmfy Landlord
agmnut any loss or damasge, including attornoy’s fees and expenses, incurred &5 a result of any and all
claims, demands, causes of action, suits, Jjudgments, fines or penalues {including but not limited to &1l feuv
and expenses Incurred as a result of desth or injury to persons or for loss of or damage to property) arising
out of or in connection with the use md occupancy of the Leased Premises by Tenant or Tenant’s agents,
employeses, licensees or invitees. In the event of any such claims made or suits filed, Landlord shall give
-the Tenant prompt written natice thereof, and Tenant shall have the right to defend ot settle the zame to
the extent of Tenant's interest bereunder, Tenant agrees to at al] times camy public Hability insurance in
an amownt not less than $100,000.00 per claim, with Landiord named as additional insured on such
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~ policy, through a company approved by the Landlord, and Tenant shall from time to time provide
Landlord with proof of such insurance upon demand of Landloid.
Landiord shell hold harmless and indemnify Tenent against any loss or damsge, Including

- attomey's fees and expenses, tncwred as a result of or arising out of eny defanlt of Landlord under this
Lease Agresment. '

83. mwgmm No eltsrations or xmprovanmts to the
- Leased Premises shall be made by Tenant without the prior written consent of the Landlord. Any
alterations, additions or improvements made by the Tenant and any fixtures installed by Tenant shall at '
the Landlord's option become the property of the Laadlord af the expiration or other sooner termination
of this Lease; provided, howevar, Landiord shall have the right to require Tennnt to remove such fixtures
&t Tenant's expense upon the termination of this Leage,

14. DAMAQE__Q&W If the Lessed Premises shall be wholly or partially
damapged by fire or other casualty without the fault or neglect of Tenant, Tenant's servants, employees,
, agents, visitors or licensees, the damage shall bs repalred by and at'the expenss of the Landlord t the
extent that the i insurance coverage received from the pohcylpolicles obtained by Tenant are sufficlent to

" ‘vover the cost of such repair. I such damage shall render the pmmses untenantable in whole or in part,

the rent shall be abated wholly or proportionately es the case may be until the damege shall be repaired
* and the premises restored. If the damage shall be so extensive 2s to require the substantial rebuilding (i.e.,

- expenditurs of 50% or more of the replacement cost) of the Leased Premisas, Landlord or Tenant may

“elect to terminats the lease by written notice to the Landlord or Tenant, as the case may be, provided that
such notice shall be given within thirty (30) days after occurrence of such damages.
1S. . DEFAULT. If Tenant shal] default in the fulfillment of any of the covenants, terms and’
" conditions hereof and does ot cure or remedy any such defiult within ten (10) days after receipt of
written notice thereof or, regarding any default other than the payment of rent, éh.all not within such ten
" (10) day peviod wﬁnence such action as shall be required to remedy such default end shall not cotnplete
* such action within thirty (30) days sfter sald written notice, then Landlord shall, in addition to any other
rights or remedics at law or in equity, have the right to daclare a default, to reteke possession of the
p}emisés. to declare the full emount of the remaining reat for the balance of the term at once due end
payable, to re-let or sublet the premises at the risk of Tenant, or to declare this Jease tmmmated for the
balancs of its term, &ll of which rights shalt be cumulative,
16." -RIGHTS OF HEIRS AND ASSIGNS. The covenants and agreements conunned in the
lease shall apply to, inure to the benefit of, and be binding upon the parties hereto and their respective
heirs, successors, personal representatives and assigns,
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&L_ws__ In the event of the death ofDorothy A.
Connelly ("Connelly") during the terin of this Leass or any renewa) term thcteo!; Philip DeClermente
("DeClemente") shall, if employed by Tenant an the date of such death and upon the date of the exercise
of such right to purchase, have the right.to purchake the Leased Premises for BIGHTY FIVE (35%5
PERCENT of the appraised value at the date of Connelly's death, as detsrmined by an MAY Appraiscr.
DeClomente shall have the Jesssr of EIGHTEEN (18) months from Connelly's death or the number of
months lofk on the second renswal tem o exercise the Right to Purchase. After such time, he shall no
longer have the right to purchase the Loased Prcmnses as hereinabove provided.

18. Wﬁ. The paragraph headings contained herein are only for
convenience and aro in no way to be construed, nor do they, lnmt the scops of the particular paragraph to
which they refer. : . '

19. mm This Agfeemem contains the entire undcmandmg of the
" parties hereto. There are no aral undustandmgs, terms or coriditions and neither party has relied upon

amy representation, express or implied, not contained in this Agreement. Al prior understandings, terms
or conditions are deemed roerged into this Ageement. This Agreement may be changed o supplemented
. only by an instrament in writing sxmd by both parties. .

20.  ADDITIONAL INSTRUMENTS. - The patiss agrec to executs and deliver any
instruments in v'vritirig. necessary fo carry out amy agreemant, term, condition or assurance In this
Agreement whenever oecmon shall erise including the execution of a short form memorandum of lesse
ngroement which mqy be- weorM at the Charleston County RM.C. Office by Tenant at Tenant'

. expense, including the cost of documentary stamps. o

231.  SURRENDER OF PREMISES. Tenantagreeetodclmrall keytandtommmdenhe _
Leased Premises at the expiration or sooner termination of this lease, of any extension thereof, cleanand
in substsntially the sams condition as when said property was delivered to Tenant, or as alterod ﬁuismant .
to the provisions of this lease, end Tenznt shall remove alf of Tenant's property. Tenant egrees topay a
reasonsble clexning charge in the event cleaning is necessary to restore or cause to be restored the
premises to the condition required by this agreement. '

22.  WAIVER OF COVENANTS. It is agrced that the waiver of any ferm, covenant o
- condition of this lease agreement in writing by eithier party shall be limitad to the particular instance and

- shall not be deemed to be a waiver of any other breach of such term, covenant or condition. :
23, SIGNAGE. Tenent shall be permitted to install any signage on the Leased Premises
selected by i which complies with the ordinances and regulations of the Town of Mount Pleasant. _
24, COMMISSIONS. Landlord and Tensnt acknowledge and represent that there is noreat
estate agent involved in this transaction.
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2s. W&Eﬁ Tenant shall, from time to time, within ten (10) days fom
the recelpt of written notics from Landlord, execute, acknowledge and doliver to the Landlord & written

staeement cemfymg that this Lease is in full force and effect. This statement shall also include whether or

- nat there is an existing default in performance of any cavcnam or condition of this Lease. The failure of

_Tenant 10 execute, acknowledge and deliver to the Landlord  statement in sccordance with this covenant

shall constitute a waiver of any defaults by Landlord whish may have existed prior ta the date of such.

notice, Further, Tenant herchy g'nnts to Landlmd 2 limited power of attomney to sign an estoppel
certificate for Tenant in the event Tenant fails to execute an estppel certificate in a timely manner.

26. TDME OF ESSENCE. Time is expressly made of the sssenoe as to the performance of
eanh and svery obligation end condition of this Lease Agreement. ' '

27 wgggm;m This Lesse shall bs enforced and constmed acoordmg fothe
laws of the State of South Carolina.

. .28. ATTORNEYS FFES. [n the event that any party hereto (or any third-party beneficiary of

- this Agreement) shall bring aa sction to enforce the terms hereof or to declme rights hereunder, the

prevanlmg party in any such action, shall be entitled to his court costs and xeasmable anomsys fees to be
paid by the non-prevailing party as fixed by the court of appropmte Jurisdiction, including, but not

limited to, attomey‘s fees and court ¢octs incurred-in courts of original jurisdiction, banlouptcy courts, or

appellate courts, :
' 29. NOTICES. 1t is agreed that the legal address of the parties for all notices required or

;énnined to be given hereunder, or for purposes of billing, process, correspondence, and any other legal

purposes whatsoever, shall be doemed sufﬁcxent, if given by a communication in writing by United States
Mail, postage prepmd and cerﬁﬁed, and addressed as follows:

Tothe Laﬁdlord: Dorothy A. Connslly
" 410 Mill Street, Suite 302
M. Pleasant, SC 29464

. With a copy to: ~ W.E. Applegate, I
Moore & Vau Allen, PLLC
P.O.Box 22828
" Charleston, SC29413-2828

To the Tenant: ABACARE HOME MEDICAL, INC.
. 2353 Highway 17N,
Mt. Pleasant, SC 29466

With a copy to;
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'30. MEMQKMDM{___@&_ This Lease shall not be recorded, but at the request of

either party, & memorandum of lcase that provides for its existencs but not ita financial tms may be
‘recorded in the RMC Office for Charleston County.

IN WITNESS WHEREOF, the partics hereto have herexmder set their hands and seals as
of ﬁle day and year first above written, '

LANDLORD: A
The Estate of James B. Conneily

M#M

L EO

TENANT:

Gl THm
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A Emmrr .\

‘ALL that certain piece, parcel or lot of land, situate, lying and being on the Southeast side of US
Highway 17 in Christ Church Parish, in the Town of Mount Pleasant, County of Charleston,
State of South Caroling, and being known and designated as the Nonhwestem portion of Lot 23,
part of Boone Hall Plantation. : : :

MEASURING AND CONTAINING in front on US Higtrway 17, One Hundred (1007) feet, on.
the Northeast line Two Hundred Sixteen (216") feet, on the Southeast on rear line, One Hundred
Thres (103") feet, and on the Southeast’ lmz One Hund:ed Exghty—Sevm (187‘) feet be the said
damcnsmns more or lcss .

BUTTING AND BOUNDING to thc Northwest on US Highway 17, to the Northeast on Lot
No. 22, to the Southeast on the remaining portion of Lot No. 23, to the Southwest on Lot No. 24.

SAID property also shown on & plat made by ARC Surveying Company, Inc., dated June 11,
1999, revised November 29, 1999 and xccoxded in Plat Book DC at Page 585 in lhe RMC Ofﬁcc -
for Charlcston County.

™S No. 580-14-00-006
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TO:

:_:': ) OROTHY A. CONNELLY AND PHILIP DRCK /
FROM: - LAVIDRSHLANDERCPA -
SUBJECT: S ABACARE. HOME MEDICAL SHAREHOLDTL
DATE . ‘
CCs ’

Abacare Home Medical
W : Sharchiolder Mccting

| N Dare: 0724707
Dofolhy A. Connelly (Shateholder)
Philip DeClemente (Sharcholder)

David B. Sclander (Accountant)

U '
The, shatcholdees of Abacare Home Medical' met on July 24, 2007 to discuss the

boékkccping,' financial health of the company and vatious other company issues. The following
memo s the wiitten minutes of this mecting,

Financial Statements

Pliill})';opcncd the meeting by handing out the Junce 30, 2007 Balance Sheet and Profit &

Loss statements prepared.inteenally: The financial statements were reviewied.and discussed, Sevepal

adjustments ijjcluding depreciation, and inventory have not been posted. If these adjustments werc
posted, they could influence the sharcholders conclusions. Based on the financial statements as

R
v

presented, the company appears to net approximiately $147.002.36 in net income_for. fhe.six.months

cided Jiafe 40;2007;

Philip expects year-cnd gross sales to be 1.2 to 1.5 million and net profit to be 20% of Sales

*. for the year endl,
e

Joy wilf'be askid to print financial statemerits with percentages in the future,

AL f-"-' ks
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New Biling Systern and Accounts Recelvable

’I‘hﬁ'{“cnmpany started a new billing system cat]j’. in Februazy. The Company is still working

- on converdhg all the old receivables 1o the new system, There have been several set-backs in-the -

- conversion AW Philip expects the conversion to be complete in the next couple of months. Abacare
is cutrently 60 days behind in billing, ' :

o Phﬂip c.‘{plgincd the following reasons for the pr‘oblc"ms on the billing software-conversion:

1 Lack of titne to do propet ’uaining.

: -:‘:.' 2 ~ Initial set up of daily billing items were incortectly entered and had ‘to be
corlcted, - o : ‘ :

-+ 14 3 — CMS has been auditing several (approx 30) claims, The result of these audits
hasipotbeen settled at this point, ° o

4 ~ Billing must hill old system receivables and new system receivables until the old
systéms claims are teansferred or paid, .

. o - Actounts recelvable at present appcars to bt approximately '$335,970 plus $50,000
' ' _mt:tsontccd;",ggl .the delinquent account collector, “I'his is an approximate $110,000 increase in
- receivables sfige January 31, 2007, Dorothy asked when the billing/collection problems will be
corrected. Dhilip did not have a projected date. ‘The sharcholders agreed to review the progress at
. the next meetipg. . .
correct the billing problems soon, then he I considering outsourcing the billing,
s X . . :

Philip. has assigned Nikki and Michael to focus on catching up the billing,

o

T o Wit : . ) : :
o Philip. expects billing 10 average §130,000 to $150,000 pex month in the future,

Delinquent Accounts

TPhilip g:\ye 1 progress report on the delinquent accounts collection. In the last meeting, -

Philip noted; alt accounts teccivable ovegs 90 days would be outsourced. to a delinquent account
collector. ~Currently, Philip terminated the arrangement with the figst collection agency and has

M . . )
Philip reported no software problems have been noted with the new system, If they cannot

cntered an afrahgement with a ncw agency, Vengroff Collection, a FL company.

']'luc:z\;';‘gili‘gction company currently holds appraximately $50,000 ia receivables. No reports

o

wete provided it the shareholder meeting 1o review.

Last’raceting, the sharcholders wete advised to report 1o Joy the balances tutned over to the

~ collection cghupany. Philip should provide Joy a list of the receivables that are tarned over to-
collections. 5Joy will include 4 journal entry to post the accounts to an “allowance for bad debts”

account on .the company Balance Sheet. Joy should be provided with a.monthly sehedule of

. accounts held by the Collection Company and ‘actual collections. Currently, none of this activity is . -

reported tol.:],'gy.. The importance for accountability of these amounts was stressed again,
- Additionally;jan approval form should he developed to move the deemed uncollectible account to
the ageney, o : ‘

g
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" New Employee ~ Rehab waccialist

.'-.lA'\ L.t I . ’ .
. l’hillé{--‘ hited John Ftiend, 4 rehaly specialist: John is expicted to market tchab equipment and
_ develop a nc}v high profit center for Abacare, Abacare is currently purchasing the equipment and
has not billed any yet. We will review this arca at the nextsharcholder meeting.

Sales Taxes

G
oM _ ,
Dh_{{ia’askcd to discuss sales taxes next,” David noted that the taxable sales teported on the -

June sales tak forms appeared signiflcantly understated. David stressed the importance to report as
accurately a§fiossible the taxable sales on the monthly forms. :

_ pistated the sales tax farms are completed based on collections tather than billing,
David stiessgd that sales tax is computed on Sales for the -moath regardless of actual collections,
-~ Philip explained that all DME companics, that he is aware of, use collections for the sales tax.retutns,

David advised'that Abacare should set aside a reserve in case of an audit. If an audit determines the
- company shuld use sales rather than collections, then Abacate could owe a substantial amount of
tax, pcnahic"s";'/i"nd interest,’ : ' : R
31 -

"~ Philip?

Datidinoted last mecting, and repeated this mecting, that a system necds to be sct up as.
. v N f .
soon as pogyiple.that will support the gross sales nutnbor posted on the sales tax xcturns. This
informationill be needed in case of an audit. e
wed e ’ ’ : ) -
. Finally, David noted that & couple of sales tax returns since the last sharcholder meeting
were filed arid paid Jate. Thete is a penalty up to 25% of the tax for late filing and payment,
. :j\‘;' o

il i o - New Equipment

P

-
¥

i,is_ncgotiating' the purchase of new equipment and reviewing leasing options. David
advised Philip 1o seek a revolving line of credit-from a bank as 4 financiing altérnative, This is usually
a lower costiglternative, Leasc arrangements tend to have high financing costs. Dorohy inquired on
the current Igase arrangements and requested that the financing percentage be listed on the financial
tatements, ;g e

Dhij]

New ﬁuﬂding

. . 'I'hc-‘"._?x; W builé\ing is behind schedule. Philip is checking on it daily and will continue to push
the contractpfyto complete the building as timely as possible, . ‘

-t

" Payroll

responsibilities will be moved to Joy in the near futare,

e""'_ ' . ) Conclusion - o

' Thq?fl'ﬁ'gbi;tjng was concluded. "T'he sharcholders sgreed to meet eatly in December to discuss ,

the ptogrcss-’rgp the items discussed.

M,
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Lo MR JC_SUR S,

418 Broad Street ~ Sumter ~ SC 29150
f’h: (803} 934-9212 ~ Fax: (803) 934.0750

June 13,2012 -

'Estate of Dorothy Cohnelly
410 Mill Street, Suite 302
- Mt. Pleasant, SC 29464 _

To the Estate of Dorothy Connelly:

Please be advised that on July 15, 2012 we will vacate the building located at 2353 Hwy. 17 N in Mt.

* Pleasant. We plan to pay a prorated portion of July’s rent for the 15 days we will occupy the building.
We will no longer be exercising the lease due to the financial strains placed on the company by the sales
tax liability incurred under previous owhership of Abacare. : 2

Sincerely,

cc: W.E. Applegate
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) IN THE COURT OF COMMON PLEAS
) - NINTH JUDICIAL CIRCUIT
) CIVIL ACTION NO.: 2011-CP-10-8011

STATE OF SOUTH CAROLINA

COUNTY OF CHARLESTON

ASSISTIVE TECHNOLOGY MEDICAL
EQUIPMENT SERVICES, LLC,

Plaintiff,
V.

)
)
)
)
)
)
HOOD & SELANDER, CPAS, LLC; ) ‘
DONNA C. CASH, AS ) DEFENDANT DECLEMENTE’S
REPRESENTATIVE OF THE ESTATE ) MOTION TO CONSIDER '
OF DOROTHY CONNELLY; W.E. ) EVIDENCE OF DAMAGES, ADOPT
APPLEGATE, IiI, AS PERSONAL ) PROPOSED ORDER AND
REPRESENTATIVE OF THE ESTATE ) RECONVENE DAMAGES HEARING
OF JAMES B. CONNELLY; KIMBERLY ) : ' '
- CUCE; PHILLIP DECLEMENTE, )
)
)
)

Defendants.

_ Phillfp DeClemente, by and through undersigned couﬁsel, moves the Court for consideration of
- exhibits submitted herewithin which are relevant to the issue of damages. Mr. DeClemente also
moves for adoption of ihe Proposed Order of Damages Judgment, submitted herewithin.
Mr. DeClemente additionally moves to have the damages hearing reconvene to allow the Court
to rule on the outstandmg Motxons to Compel and Quash, determine settlement amounts
paid by co-defendants and hear expert testimony from a Certified Public Accountant.

Respectfully Submitted,

Cameron L. Marshall

7 Gamecock Ave, Suite 707

Charleston, SC29407

(843) 795-2298
cameron(@attorneymarshall.com

Attorney for Defendant Phillip DeClemente

January 24, 2017
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
NINTH JUDICIAL CIRCUIT
CIVIL ACTION NO.: 2011-CP-10-8011

COUNTY OF CHARLESTON

ASSISTIVE TECHNOLOGY MEDICAL
EQUIPMENT SERVICES, LLC,

)

)

)

Plaintiff, )

)

V. ) PROPOSED ORDER OF

_ ‘ - ) DAMAGES JUDGMENT
HOOD & SELANDER, CPAS, LLC, )
DONNA C. CASH, AS )
REPRESENTATIVE OF THE ESTATE )
OF DOROTHY CONNELLY, W.E. )
APPLEGATE, 111, AS PERSONAL . )
REPRESENTATIVE OF THE ESTATE )
OF JAMES B. CONNELLY, KIMBERLY )
. CUCE, PHILLIP DECLEMENTE, )
' )
)
)

Defendants.

Phillip DeClemente has been held in deféult on causes of action three, four, six, seven
and nine. Cause of action three all.eges Fraud, number four alleges Negli gencé, number six
alleges Negligent Misrepfesentation, number seven alleges Promissory Estoppel and cause of
action nine alleges.CiVil Conspiracy. DeClemente is not named in the substantive cause of action,
number one, alleging Breach of Céntract. The causes of action in wlﬁch the Complaint names'_Mr.-
DeClemente are derivative of the Breach of Contract allegation. Damages hearings were held on
November 14, 2016 and January 5, 2017. _ |
| On November 7, 2008 the Estate of Dorothy Connelly sold its durable medica] 'equipment
company, Abacare, to Plainﬁffs. Phillip DeClemente was not a seller in that fransactioh, as
evidenced by the sales contract and the Complaint’s Breach of Contract cause of action. Mr. -

DeClemente was an assignor/purchaser in the transaction, by which he purchased twenty-ﬁ_ve o
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percent ownership of Abacare’s new parent company, Assistive Technology Medical Equipment

Services, LLC. (ATMES). It remains unclear why Plaintiffs believe Mr. DeClemente V\foﬁ]d
desire to inflate the value of Abacare since he was purchasing, not selling, twenty-five percent of
Abacare’s parent company, ATMES. Inflating Abacare’s value would have led to Mr.
DeClemente paying more for the company he was pufchasing', ATMES.

VMr. DeCleménte is not a defendant in the substantive derivative cause of action, Breach
of Contract. Though Mr. DeClemente has been held in default, this Court is responsible for
exercising its equitable powers and taking judicial notice, where appropriate, to arrive at a just

damages award.

Mr. DeCIefnente and his partners, Reed, Smith and Cuce, paid $807,000.00 for Abacare

- on November 7, 2008. It was subsequently determined that for the period January 1, 2007

through October 31, 2008 Abacare had outstanding sales tax liability owed to the State of South

‘Carolina in the amount of $87,525 plus interest of $13,118, for a total of $100,643. However,

. the Burkett valuation report upon which Plaintiffs based their decision to purchase Abacare is

dated April 30, 2008. Therefore the calculation of fnoney due SCDOR iniproper]y includes the
months of May through Octvober,v'_2008. Expert testimony is needed to arrive at the proper
reduceditax. liability, a¥nd Mf. DeClemé;lte offers to present such testimony.

" Plaintiffs Reed and Smith sold Abacaré’s assets on December 30, 2009 to Long’s

Medical for “somewhere between $560,000 and $600,000” according to Mr. Smith’s apd Mr

. Reed’s testimony. Their ownership of Abacare therefore lasted just short of fourteen months. Mr.

- DeClemente sold his interest in ATMES in May, 2009, and was thus an owner for approximately

six months.

-2
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‘After Mr. DeClemente becérne an owner of ATMES, in‘ November 2008, the company
made distributions to its four owners in 2008 totaling $66,006.00. In 2009 ATMES made
distributions to its foﬁr owners totaling $226,569.00. In 2010 and 2011 ATMES distributed to its
two remaining partners, Smith and Reed, a total of $349,175.00.

Plaintiffs seeks to be awarded $875,000 based upon thev testimony of Certified PUBiic
Accountant, Art Bradham. Mr.‘ Bradham testified tha; Abacare’s 6utstanding $87,525 tax
liability at the time Plantiffs purchésed the company resulted in Abacare being a “worthless
company.” Mr. Bfadham opines that Plaintiffs have therefore. been d;amaged in an amountin
excess of the $807,000 they paid for Abacare. The Court finds this opinion incredulous and
unpersuasive. |

| . Mr. Bradham’s credibility is ﬁnderminéd by numerous facts.

First, Mr. Bradham is the Plaintiffs’ long-time personal accountant. Mr. Bradham’s
business involvement with Plaintiffs began years before Mr. DeClemente’s dealings with
Plaintiffs. |

' Sécond, dufing Mr. lDeCIemente’s oWnership of ATMES, Art Bradham served as Mr.
DeClemente’s accountaht. Mr. Bradham’s testimony agéinst.Mr. DeClemente is therefore a
conflict of interest m vioiat-i.c)h of seqtions 1.100,,1.200,‘ 1.320, and 2.000.020 of fhé Anierican |
Institute of Certified Public Acéountants Code of Professional Conduct. Mr. Bradham did not
controvert this fact during his testimony, and instead testified that he does not know vwhetherv his -
actions constitute an ethical violation.

| Third, Mr. Bradham performed no due diligence in valuing Abacare. He instead based

his valuation completely upon a confidential valuation report prepared by Certified Public

3
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_ Accoqmant, Ronald Burkett. Mr. Bradham came into possession of the report illegally and used

| itillegally. He testified that he does not know how he came to posseés it.
Fourth, Mr. Bradham has been a defendant in a lawsuit related to this suit, 2015-CP-10-

+ 3325. In that actiqn, Mr. DeClemente sued Art Bradham for the unprofessional acts Bradham has
committed in this suit. Mr. Bradham was eventually dismissed from that lawsuit when Mf.
DeClemente was unable to finance retention of an accounting expert. In fhatlsuit, Mr.‘Bradham
was represented by attorney James Smith, the attorney hiring him to assess Pléintiffs’ damages in
this case

Fifth, Mr..Bradham has refused to produce subpoenaed documents essential to an
accurate damages ruling. The subpoeha was issued on Mr. DeClemente’s behalf and pfoperly :
served on November 1, 2016. The subpoena was issued after Plaintiffs ;efused to respond to Mr.
DeClemente’s discovery requests. Mr. Smith repfesents Mr. Bradham in a Motién to Quash the
' subpoena. Bradham’s motion alleges the décuments ordered to be produced would embarrass the
Plaintiffs. Mr. DeClemente has filed a Motion to Compel productioﬁ of the subpoenaed
documents and a Motion for Sanctions. This Coﬁﬁ has not yet ruled on thee cross-motions. |

Sixth, Mr. Bradham testiﬁed that, at the timé Plaintiffs purchaséd Abaca._re,'he was
unaware fhat Abacér'e.u“sléd the -caslll colleéﬁon sélés’ tax reportihg method; which Mr. Bracihhrh
claims to HaVé been improper at the time utilized by Abacare. In fact, however, Mr. Bradham
used the samé sales tax reporting method for Reliable in the accounting he perforined for
Reliable prior to ATMES’s formation, subsequent to its formation, and for ATMES' itself after

Abacare and Reliable merged.

Seventh, Mr. Bradham testified Mr. Burkett’s report was excellent, but states the method .

Mr. Bufkett used in his valuation was not identified. In fact, however, page thirty-four of Mr.
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Burkett’s report states, as doés a different portion of Mr. Bradham’s repox“t; the methodology Mr.
Burkett employed.

Eigth, Mr. Bradham’s report states he did not rely on any of Mr. Burkett’s report in
arriving at his $875,000 damanes figure, and fails to state a valuation method he used. Nor does
Mr Bradham state how he arrived at his damages calculation.

Ninth, Mr. Bradham’s damages figure conflicts with the calculétions shown in his repori
one of which shows Mr. Burkett’s va]uatlon to have been inflated by $93,859. 22 in light of the
later dlscovered tax debt. -

Mr. Declemente testified that he has twenty-two years experience owning and managing
durable miedi.call equipment opérations and that no damages calculation in excess of Abacare’s
tax debt and interest? totaling $100,643.00, is défensible by a person possessing ordinary
business knowledge and common sense. It is undisputed that during their fourteen month
ownership of Abacare, Plaintiffs Smith and Reed received at least $758,050.00, the total of the
money received when Abacare was sold and the distributions they received during their Abacare
ownership during 2008 and 2009. Plaintiffs’ costs in this case total the $807,000.00 purchase
price plus the téx debt of $100,643.00 for a total of $907,643.00. These calculations would result
in damage; of $149,593.00. Howevef, as noted éarlier, the tax liability was éalculated incorrectly -
by Mr. Bradham because his calculations included taxes owed for the months of May through
October, 2008. _Expert testimony will help identify the needed adjustment.

The Court finds importance and credibility in Plaintiff Reed’s deposition testimony in
which he states Mr. DeC]eménte caused P}aintiffs no damages. However, this Coun finds proper .

damages to be the amount of South Carolina Department of Revenue’s tax bill incurred by

5
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Abacare between Janua;'y 1,2007 and April 30, ;’2008 rather than the f;ull audit period covering |
January 1, 2007 through October 31,2008..

Pursuant to the South Caroliﬁa Uniform Contribution Among Tortfeasors Act, Defendant
DeClemente is to be credited for any settlement amounts Plaintiffs received from Co-Defendaﬁts.
Since those amounts are unknown, the damages hearing will reconvene to ascertain the
settlement amounts Co-Défendants have paid Plaintiffs and Mr. DeClemente will be credited 7

accordingly.

AND IT IS SO ORDERED.
* Charleston, South Carolina . The Honorable Deadra L. Jefferson
,2017. ' Judge, Ninth Judicial Circuit
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STATE OF SOUTH CAROLINA ) - INTHE COURT OF COMMON PLEAS
) NINTH JUDICIAL CIRCUIT :
COUNTY OF CHARLESTON ) CIVIL ACTION NO.: 2011-CP-10-8011

ASSISTIVE TECHNOLOGY MEDICAL
EQUIPMENT SERVICES, LLC,

Plaintiff,

AFFIDAVIT OF
RONALD BURKETT, CPA, CVA

V.

HOOD & SELANDER, CPAS, LLC,
DONNA C. CASH, AS
REPRESENTATIVE OF THE ESTATE
OF DOROTHY CONNELLY, KIMBERLY
CUCE, and PHILLIP DECLEMENTE,

Defendants.

. R . .

PERSONALLY APPEARED before me, Ronald H. Burkett, CPA, CVA, who after bring duly

sworn deposes and states as follows:

I am a licensed Ccujﬁcd Public Accountant and Certified Valuation Analyst, as well as President of
Burkett Burkett & Burkeet (..Lr(lﬁ(d Public Accountants, P.A. located in West Columbia, South
C 'uolma :

: 'Burkett Burkett & Burkett Certified Public Accountants, P.A. has been mg’\gcd by Phillip
Declemente (Defendant) to assist Cameron Magshall, Fsq. (\tmrmy) in his representation of Phillip
Dukmcnn in the above referenced case.

Sometime in 2008 my firm, Burkett Burketr & Burketr Certified Public Accountants, P.A., was
engaged by Mr. Phillip Declemente to prepare a valuation of the common stock of Abacare Home
Medical, Inc. (Abacare) to be used by Mr. Declemente to purchase the stock of Mrs. Dorothy A.
Connelly. We presented Mr. Declemente with a draft valuation report dated July 14, 2008. It was
stamped with a draft watermark and this valuation was not completed. This valuation, if completed,
was only to be used for the purchase of Mrs. Connelly’s stock by Mr. Declemente. : -

Since that time it has come to my attention this draft valuauon was used in a lawsuit concerning Mr.
Declemente as a rcéulr of the stock purchase and assignment agreement between the Estate of
Dorothy A. Connelly and Phillip L. Declemente and Assistive ‘Ll'echnology Medical Equipment
Services, 1.1.CC on November 7, 2008. ' : :
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It is alleged that Mr. Declemente was a cause of damages to Assistve Technology Medical
Equipment Services, 1.1.C, a South Carolina Limited Lisbility Company (ATMIES, 1.1 2) because he
failed to disclose them at the time of the purchase/merger that there was potential sales tax labilides
owced by Abacare.

‘The central claim in this case is the fact that there was unrecorded sales tax liability of Abacare that
the purchaser was not aware of at the time of the purchase. Based on my review of the records it
seems clear to me that the purchaser had knowledge or should have had knowledge of the fact that
there were potential additional sales tax due from Abacare at the time of the wansaction.

‘The reasons for this are the following:

It was common knowledge in the industry that DME products had long been considered
non-taxable and the waxability was being reviewed by the South Carolina Department of
Revenue.  The DME products being referred to are the products that resulted in the
underpayment of the sales tax by Abacare.

The purchasers were mvolved 1a a class action suit concerning the fact there was potential
claim for sales tax by the Department of Revenue prior to the transaction.  They were
represented by McNair Law irm, P.AL and the law firm stated, “On August 28, 2007, the
South Carolina Administaative Law Court (ALC) issued a decision in the case of Anonymous
-orporatton v. South Carolina Department of Revenue, Docket No. 06-A1.J-17-0683-CC

interpreting Section 12-36-2120(28)(a).  The ALC granted the taxpayer’s moton for

summary judgment ruling that the taxpayer’s sales of certain durable medical equipment,
specifically, CPAP, BiPAP, and NIPPV devices; ventilators; ncebulizers, and also enteral
nutriional formulas were exempt from sales and use taxes under the statute.” T have scen
no cvidence that Abacare did not file and remit sales tax based on this decision. :
Once the business was purchased by the purchaser they continued to file the sales tax
returns as they had been filed by Abacare and owed additional sales tax.

As Mr. Mark 'T. Hobbs states in his affidavit, “The sales tax treatment which was used in
preparation of the returns was consistent with industry practice. ‘This fact s acknowledged
in the financial statements as issued by the purchaser for the years ended in December- 31,
2009, 2010 and 2013 (see exhibit A attached). The SC Supreme Court reversed a previous

opinion of the Administrative Law Court on April 20, 2009 which resulted in these sales

being subject to sales tax in South Carolina”. _ ‘

"There 1s further evidence that the purchasers were aware of the sales tax issuc based on a
letter dated December 9, 2009 by Mr. Art Bradham to Mr. Roger Watson with the South
Carolina Department of Revenue asking for forgiveness of penalties as it relates to there
amended sales tax return. He states in this letter, “The taxation of DME products has been
subject to strong controversy over the past few years, with taxpayers taking positions that
nothing is taxable to fully taxable, and no guidance has been available unal the SC Supreme
Court reversed an ‘carlicr decision of an administrative law court judge in 26638 — Home
Medical Systems v SCDOR filed April 20, 2009. “This court case established the tax lability
of a number of DMIE products that had long been considered non-taxable.” Mr. Bradham,
one of the experts, states in this letter that the DME products in question had long been

considered non-taxable. The DME produets he is referring to are the products that resulted

in the underpayment of the sales tax by Abacare.
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Based on the 1l>ovc facts it is clear that the purchaser had or should have had know ladfvc at the ume
there was potential sales tax issues associated with the purchase of Abacare and that could have been
taken into consideration when they determined the purchase price of the business and that very well
could have been taken into consideration at the time of the purchase.

The purpose of our valuation is as [ stated above, was for Mr. Declemente to value the company for
him to purchase Mis. Connelly’s stock. "The opposing parties arc contending that Mr. Declemente
did not provide us with c\pcndmnrcs‘ that could have resulted in a reduction of our valuation of the
company. If one believes this, then they would have to believe that Me. Declemente was willing to
pay more to purchase the stock of Mrs. Connelly than what u was worth. | sce no plausible
cxplanation for this. '

In addition, I would like to state again that our valuation was a draft valuation and my report statcs
that the enclosed valuation report was developed for the exclusive and confidential use for Mrs.

Connelly and Mr. Declemente. Qur Draft Valuaton should not havc been used to develop a
purchasc price between another party.

FURTHER AFFIANT SAYI’;ETH NOT.

Accurcd on \ugusl 4, ”()17

V4 / CPR Cup

Ronald H. Burkett, CPA, CVA

Sworn to before me this L/ day of
August, 2017

(\/(\Qd Q/t/d OY"W i

' Notarv@ubh(. for S6dih Rarolina
My commission expires: 20, 2od3
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Information Used in Affidavit of Ronald H. Burkett, CPA, CVA
August 4, 2017

Affidavit of Art Bradham - Exhibit 11 to his deposition dated October 18, 2013. A
Stock Purchase and Assignment Agreement between the Estate of Dorothy A. Connelly (the’
seller) and Phillip L. Declemente {Assignor) and Assistive Technology Medical Equipment
Services, LLC (the Purchaser) dated November 7, 2008. :

Affidavit of Mark T. Hobbs, CPA dated May 2, 2016. ,

A letter from Erik P. Doerring at McNair Law Firm, P.A. to Abacare Home Medical, Inc.’
concerning SC Sales Tax Refund Claim dated May 20, 2008.

Draft Valuation of the Common Stock of Abacare Home Medical, inc. dated July 14, 2008 by -
Burkett Burkett & Burkett Certified Public Accountants, P.A.

A Letter from Art Bradham, CPA to Mr. Roger Watson at SCDOR dated December 9, 2009.
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STATE OF SOUTH CAROLINA

) IN THE COURT OF COMMON PLEAS
) NINTH JUDICIAL CIRCUIT
COUNTY OF CHARLESTON ) CIVIL ACTION NO.: 2011-CP-10-08011
) :
TASSISTIVE TECHNOLOGY MEDICAL)
EQUIPMENT SERVICES, LLC, )
)
Plaintiff, ) : s
) MOTION TO AMEND JUDGMENE
v. ) AND BE RELIEVED FROMEL. < T\
» o )  JUDGMENT L Ze T o=
PHILLIP DECLEMENTE, ) 0y & ]
Defendant. e O imn
endan g /0 Sé } ',...-;
TE o
S Xd c\

Pursuant to SCRCP 59 and 60, Defendant Phillip Dec]enwn& moves tc amend and be
relié\-’cd from the judgment cﬁlered against him by Judge Deadra L. Jefferson on December 21, 2017.
The 'Notice of Judgment was mailed on Decembcr 28, 2017 and received by Mr. Declemente’s
attorncy on .lanua.ry 2. 2018.

PUrsﬁam to SCRCP 59 Mr. Declemente requests tﬁat the Court’s Order of Judgment be

amended to state that the judgment against him has been satisfied bv the attached Exhibit #1, “Full

and Final Release.” The fourth paragraph of the Release states that Mr. Declemente is forever

discharged from any damages awarded against him as a result of his business relationship with
/Plaﬁnif fs.‘

Pursuant to SCRCP 60(b)(1), Mr. Declemente asserts that he slfould be relieved from the
Judgment due to mistake, inad.\-'erlence,‘ surprisc ahd e..\cusable neglect. In addition to being mentally
ill at the timé he was served with PlaintifT's Comp]ainl, Mr. Declemente correctly believed he was

not required to answer a frivolous Complaint brought in violation of a legally binding Full and Final

Release.
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Additionally, pursuant to SCRCP 60(b)(3). (4), and (5), Mr. Declemente asserts that he is

further entitled 10 relief from the subject judgment because Plaintifi*s Complaint was brought wiiﬁ
fraudulent misconduct, the judgment is void and the judgment has been satisfied. released and
discharged, pursuant to the Full and Final Release.

Finally, there i>s no dispute between the parties that the Full and Final Release is a meritorious -
defense 10 any potential claim by Plaintiff that it is entitled to collect the judgment. Please see
attached Exhibit #2 (transcript of a portion of a hearing conducted before Judge J.C. Nicholson on
December 16, 2013). On page 32, line 18 of the transcript, Plaintiff’s Counsel admits that the full
and final releasc constitutes a mcritorious defense to collectibn of any judgment against‘?\dr‘.
Declemente.

Respectfully submitted, :

CAMERON MARSHALL, LLC
C:i;;i‘,u_____;%2377" ,ﬂ»/Z;<\§§_

Cameron Marshall, Esq. - S.C. Bar # 64192 ’

7 Gamecock Avenue, Ste. 707

Charleston, South Carolina 29407

Telephone: (843) 795-2298

Fax: (843) 795-5081
cameron@attorncymarshall.com
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NOTICE OF APPEAL IN A CIVlL CASE
IN THE STATE OF SOUTH CAROLINA

In the Court of Appeals

APPEAL FROM CHARLESTON COUNTY

Court of Common Pleas

J. C. Nicholson, Circuit Court Judge i =T
Case No. 2011-CP-10-08011 = -
: ~
wn
Phillip DeClemente,........ccuoviieimiiiniiiiiieiiiii i eeenn
V.

Assistive Technology Medical Equipméht Services, LLC,

- NOTICE OF APPEAL

..............................

......................

Phillip DeClemente appeals the Default Order of ihe Honorable J. C. Nicholson dated
April 24, 2014. By Order filed on November 17, 2014, the Court of Appeals dismissed

Appellant's previous appeal of the ruling as premature. Appellant received Notice of the.

Honorable Deadra L. Jefferson’s Order Denying Amen
* March2,2018

~Cameron L. Marshall

d?ntondgmem on February 2, 2018. _

7 Gamecock Avenue, Suite 707 '
- Charleston, SC 29407
(843) 795-2298

Other Counsel of Record: |

- James E. Smith, Jr., PA
- 1422 Laurel Street

Columbia, SC 29201
Attorney for Respondent

(803) 933-9800
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NOTICE OF APPEAL IN A CIVIL CASE
IN THE STATE OF SOUTH CAROLINA

In the Court of Appeals

APPEAL FROM CHARLESTON COUNTY

Court of Common Pleas e ”:; ‘3,
Deadra L. Jefferson, Circuit Court Judge /C’ . ‘-,,
S SR
Case No. 2011-CP-10-08011 i Lo
. . 1
R ;
_Phillip DeClemente,........uvurrrmmrinneeeiuiiii ettt Appellant
: - V. . .
Assistive Technology Medical Equipment _ServiéeS, LLC,..' ............................ Respondent. :

NOTICE OF APPEAL

Phillip DeClemente appeals the Judgment of the Honorable Deadra L. Jefferzon dated
" December 21, 2017 and the Order Denying Amendment of Judgment dated January 26,2018,
Appellant received written notice of entry of the Order Denying Amendment of Judgment on

February 2, 2018.

March 2, 2018 7 - . P
Cameron L. Marshall : ‘
7 Gamecock Avenue, Suite 707
~ Charleston, SC 29407
(843) 795-2298
: Attorney for Appellant
Other Counsel of Record: B '
James E. Smith, Jr., PA
1422 Laure] Street
Columbia, SC 29201
Attorney for Respondent

(803) 933-9800
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Murrell Smith Assistive Technology Medical Equipment Services, LLC, vs. Hood & Selander, et al 107312012 " Page 1

State of South Carolina

In Common Pleas Court
County of Charleston

Assistive Technology Medical
Equipment Services, LLC,

V. 2011-CP-10-8011

Hood & Selander, CPAS, LLC,
Donna C. Cash, as Personal
Representative of the Estate of
Dorothy Connelly, W. E. Applegate,
III, as Personal Representative of
9 the Estate of James B. Connelly,
1o Kimberly Cuce, Phillip Declemente,

1

2

3

4

5 - Plaintiff,
6

7

8

v Defendants.
11 '

12 -
30(b) (6) Deposition of: Assistive Technology
13 Medical Equipment Services, LLC (Murrell Smith)

14 Location: 1422 Laurel Street =
T Columbia, South Carolina

15

e Date: Wednesday, October 31, 2012

16 :

. Time: 10:35 a.m. - 1:34 p.m.

17 ‘ , : o
Court Reporter: Kathleen M. Hagood =

18 : .

19 The 30(b) (6) deposition is taken pursvant to
20 notice and/or agreement, in the :above-entitled-
21 cause pending in the above-named court and‘

22 pursuant to the South Carolina Rules of Civil

23 Procedure.

24

25 |
803.745.8100 ' ~_ Southern Reporting, Inc. . htt’p://www-southernr¢por_ting-n£ft
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Murrell Smith Assistive Technology Medical Equipnch Services, LLC, vs. Hood & Sclander, et al 10/31/2012

- Page 13

1  any professionéi accounting services for it?
2 A Well, today I realize»that indirectiy
3 ‘we did, and directly -- let me explain to you, if
4 I could, the -— the -- how this 51tuatlon went is
5 we bought -- ATMES was formed as an LLC. And SO
6 we bought ATME--- we formed ATMES‘and then
7 purchased from the Connelly -- whichever -- the
8 Estate of Connelly -- I -- I don't know who it
9 wae.' Whoever owned it; Either -- Dorothy
10 Connelly's estate I believe is who we pUrchased_it
11 from. It's whatever's in the paperwork. We
12 bought the company from them, and so in there you
13 had -- in'the way ATMES was set up is you had some
14 holding companies. We -- the -- the business in
15 Sumter,is,called,Reliable'Medieal Eqﬁipmentjof
16 South‘CarOliné, LLC. And so --
17 Q0  Reliable what?
18 A Medical Eqﬁipment --
19 Q | Thank you. | | |
20 - A .  --= of.Sumter,~LL——— I mean, of South
21 Carolina, LLC. Sorry. And so that was already in
22 a —- in business, and then you had the Abacare
23 Home Medicel, Inc., which Was already in business,
24 bwhich'the Cohhellys and Phillip DeClemente owned.
25 éo then, you know, the merger happened and so the
803.749.8100 ~ Southern Reporting, Inc. http://www.southernreporting.net
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1 way we were gonna structure this was we were going
2 to open up under ATMES and -- and keep the Abacare
3 and keep the Reliable Medical, 'cause you have to
4 do that 'cause you've got provider numbers. And
5 those are -- Medicare issues you a provider number
6 and Medicaid issues you a provider number. So if
7 -- if you change entities, you've got to -- you
8 lose your Medicare number and you've got to start
9 all over again. So ATMES owned those -- the --
10 owned those entities.
11 And -- and so as it relates to
12 Mr. Selander and the law f--- aﬁd the law firm —
13 the CPA firm of Hood and Selander, they did --
14 they were engaged by -~ by Abacare Home Medical.
13  Aéd the reason they were engaged by Abaca;é'Home
16 Medical is Mr. Selander, at the end -- hglwés
17  their accountant in the beginning. And ét the --
18 after we purchaéed this, we had an accountant -
19 Art Bradham was our CPA. And so at that point we
20 had to file tax returns, sb what my understanding
21 is -- and you'll talk to Mr. Bradham to get -- be
22 | ﬁore-specific about‘it - is that Selandef}ended
23 up filing the tax returns for Abacare Home
24 ‘Mediéal, inc. in.2008} And so that, in turn, was
25 when we —-- he filed those in ——_in'the 2QO9'beerej
. 803.749.8100 - : Soutlvlern Reporting, Inc. - ' http://www.sbuthvernrchr.ting.ne.t» :
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Page 167

1 the sales tax issue? .
2 A I -- I think I did, 'cause I remember
3 dealing with that issue, 'cause at that time there
4 was a sales tax issue with durable medical
5 equipment sales. There was an Administrative Law
) Court case in which they had made certain exem~--
7 they said they were exempt from sales taxes} and
8 that was on appeél to the Supreme Court and the
9 Supreme‘Court ended up reversing it. And I
‘10 . remember having discussions with DeClemente and
11 Cuce saying, folks, we have got to pay sales taxes
12 and'so I just want this to be perfectly-clear --
13 that we all understand that sales taxes have been
14 paid and that we're gonna pay them going forward
15 on what the'Department.of Revenue says, not on
16 what you think. 'Cause some cempahies just
17 stopped paying sales taXes completely. And so
18 both DeClemente and Cuce assured me that sales
19 taxes were being paid appropriately'and that we
20 were gonna do that moving forward poo. |
21 Q .All right. So they assured you thar
22 the sales tax were being paid appropriately? '
23 A That's what they told me. A
24 Q Ail’right. Did they tell you who the
25 - CPA was for Abacare?. |
803.-749.5100 ' Southern. Reporting, Inc. http://www.southernreporting.net
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1 subsequent --
2 Q Okay.
3 A --s0o I -- I may, may not have. I just
4 can't tell you. |
5 Q  Does Assistive Technology contend that
6 Hood and Selander had knowledge of any
7 indebtedness for unpaid taxes df'Abacare to the
8 South Carolina Department of Revenue?
9 A I think -- yes. I think we do;
10 0 All right. What knowledge do you
11 contend that Se--- Hood and Selander had that
12 there was actually unpaid indebtedness?
13 A Well, I don't think there was actuél
14 ‘undebpedness'(sic) —-- indebtedness at that point(
L%J Itthink that they were'underreporting sales taxes
16 at Abacare. And, you know,‘if you went back and
17 - you looked;at what they wereAdoing -- and my
18 'understanding is that‘Mf. Selander was the one
19 . filling out the sales.tax returns and -- and' 
20. 'sendingvthem to the Department of Revenue. -And if
21 I recall correctly ——'énd,‘you know, I have .not
22 looked at this since we went through this
23 situation Whenever we reported to:the DO--- to DOR.
24 about this, but I believe that Abacaré was | |
25  substantially underreporting'the in--- the income
© 803.749.8100 o Southern Reporting, Inc. http://www.southernreporting.net
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1 of that company on their'sales tax returns. 'Cause
2 I remember having a conversation with
3  Mr. Applegate saying, Sam, it's -- . this is not —-
4 you anw, there was a question about what was
5 deductible and not deductible, per this -- pef the
6 statute the Supreme Court resolved. And I said
7 this isn't about taking deductions that were |
8 subsequently not allowed, this is in my opinion
9 underreporting income and --. and, you know, I have
10 a reai concern about that. 'And so, you know, it |
11 -- to me, Mr. Selander would éeé the income that
1? was coming in to Abacare and then seeing the
13 income that he was reporting to the DOR in sales
14 tax or in--- you know, revenue for the company to
15 base sales tax on were completely different.
16 | 'And then let me add one more thing tOO;.
17 is —— in -- and I can't remember the months, but
18 there was one month when we received a call from
19 the Department>of Revenue after we bought the
20 company in 2009, and a sales tax return was not
21 fiiéd by Abacare, Inc. prior to our ownership. |
22 And so'my partner, Jeff Reed‘obviously called Sam
23 Applégaté and Sam Applegate referred him over to
24 - David Selander. And so he went and -- either he
25  talked to Selander or he visited him and -- and
803.749.8160 - - Southern Reporting, Inc. " http://www.southernreporting.net
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1 Se~--- and David Selandef told him -- said, I knew
2 it, I knew it, I told them they were |
3 underreporting this. Or something to that effect;
4 you'd have to ask him more about that. But, - you
5 know; Se--- Mr. Selander acknbwledged then that
6 they were underreporting income to him. That's
7 what he relayed to me, éo it's hearsay, but...-
8 Q Now, who -- who related this to you? -
9 A Jeff Reed, the -- - |
1Q4 Q Okay.
11  . A —= co-owner.
12 Q All right. And Jeff Reed tells you
13 that -- that Mr. Selander said, I knew they were
14 underreporting? '.
15, ~ A I told them, or somethihg'to that
l6 effect. Yes, sii. 'Cause I asked him -- we
17 talked about that this morning on_the way ovef'
18 here, I just wanted to confirm that was the
19 convéréation. And I think ﬁheié- Mf. Selander.
20 pfepared that report that was not filed and -- |
21 wellf'let me back up. It -- what Mr. Reed told --
22 and -- and of course, YOU know, I'm under oath, so
23 I want to make sure you -- this is hearsay, so I
24 -—- you know, what f'm éaying. But I think What ,
— iy it I'remember correétly what’hé was ',,
803.749.8100 . Southern Reporting, Inc. . http://www.squthe_rnrepo'fyt:ing,‘né‘f | ;
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1 shape of that company.
2 Q0 All right.  With regard to any
3 underpaid or unpaid sales tax liability, how far
4 back did that undérpayment or nonpayment run? |
5 A It was from three years notice of 3
6 audit. It's in the sales tax forms. Mr. Selander ]
7 should have a copy of that. 1I'd have to look at |
8 it, but they -- they couid'go back three years and
9 that's what they did. For -- I don't know when it
10 started, but_it_would have goﬁe ——'I'wbuld say it
11 was back to 2006, but I'm nbt sure.
12 Q  All right. You think it's 2006, 2007
13 and 20087
14 A" Maybe it's 2007, '08 and '09 -- and
15 some of '09. I — I can't remember. It's -- it's
16 in there. _ |
17 Q  'Well, if it -- if it's 2009, that would
18 | have been after the sale ocCurred, though?
19 | A Yeah. Yeah. - The audit went through
20 after the sale occurred. No. Let me back Up.: I
21 - -- I don't know what it did. It's -- I - it's
22 beeri so long since I looked at that. But I think
23 - some of the audits -- some of the debt was
24 afterwards too,‘because some of it was for
25 deductions that the Supreme.Court had said was not
803.749.8100 Southern Reporting, Inc. ~ http://www.southernreporting.net
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1 proper deduction, SO, you know, some of this was

2 for that‘too. They -- I can't remembef what

3 things they came back and said they weren't

4 deducted that we had historically taken.

5 ' 0 Okay. 1In your. complaint you allege

6 that the purchase price of the stock paid by'the'

A Plaintiff, ATMES, was based on a host of

8 considerations, including'the corporation's

9 profitability, its assets and its liabilities.

10 . A Correct. |
11° Q  What other considerations went into the
12 burchase price besidés profitability, assets and
13 liabilities?

14 A I would presume goodwill, but, you
liy'vknéw, again, I'm -- I defer to the CPAs. That's
16w why I hire fhem, to look gt thosé valuations;‘ a
17 Q Well, it says that the pUrchése.price
18 of the -- for the stock, paid by'Plaintiff,~was
19 based on a host of considerations. And I'm just
20  trying to find out from you what those host of
21 considerations were. | |

22 A I --1I--1Idon't know. I -~ I--1
23 don't know . the énswer. And of course I didn't
24  draft that complaint and... |

25 | o) How db you_mainpain‘{Q'you,Vbéing
803.749.8100 o So‘lilther‘n Reporting, Inc. http://www.sputherpreporting)net
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1 A °  Other than the‘sales tax, no. Not to
2 my knowledge. |
3 0 Do you have any knowledge as to whether
4 or not Abacare was reporting its sales tax on the
5 basié that was usual and custbmary in this medical
6 field? |
7 A I - I.wduld séy they didn't —-- they
8 weren't, because when we realized that there was
9 ——Aafter that Supreme Court case came out, in --
10 before_we even -- and.I think we self—reported, 
11 but, you know, I can't remembér how. that happened.
12 But béfore this, we went -~ and once the case came
13 'out, we went and looked -- there was a éomputer'.
14 program that Abacare used at that point that
15 tracked their sales. "And in the mediCai equipment
16 business everything is computerized 'cause you
17  submit eléctronically‘your bills. And so -- and
18 we can -- I -- I think it was called QS/1 or
19 something like that, ié what they use. That's not
20. the same program we usé. So when we went back
21 into QS/1, the sales that were recorded in there
22 wefe completely different from what was reported
23  to the South Carolina Department. of Revenue.
24 'Cause I remember calling up Sam Applegate and:
25 saying, that's the problem I have, Sam; this isn't
803.749.8100 Southern Reporting, Inc. http://www.southernreporting.net
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1 'Iy'all not folloﬁing the -- following the
deductions and taking deductions you shouldn't, it
looks like y'all just, for all practical purposesj-
were misrepresenting the income to the Department -
of Revenue, and I said, you know, I've got some
concerns about that. And that's when he said,

hold on, hold oh, hold on, and then he said, I'll~ 

O 4 o bW N

call my clients and we'll be back in touch. And .
9 then that's when they -- and I don't know how all.

10 that wéht, because somehow Selander and/or

11 Applegate engaged somé oﬁher CPA firm to come up

12 with these numbers. And I think if you look at

13 the amended returns and you look at the returns

14  that were filed, you would find them to be

15 different. | .

16' | Q . Okay. All right. So 4—_following[up,

17 though,'you paid -- you, being ATMES_—- 157,Q00

18 dollars approximately - '

19 A Right.

20 Q  -- to the South Carolina Department’ofz

21 Revenue?

22 A Correct. _ _
23 Q  Having paid that. amount to the South.
24 Carolina Department of Revenue, did it reduce the_1

25 taxable income of ATMES?

" 803.749.8100 : ‘ . - Southern Reporting, Inc. - ' 'http://wWw.southe'.rn'rep’o"r,ting.net »
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1 reviewéd before purchasing'ﬁbacare?
2 A I cannot answer. I can't say what -- I
3° Jjust don't recall fouf—and—a—half years ago --
4 Q . Right. | |
5 A == what I -- what I reviewed and what I
6 didn't. I know I reviewed information. I Jjust
7 don't know what I reviewed. |
8 Q And as we_sit here today, you can't
9 identify a single document that you reviewed
10  before the purchase of Abacare? |
11 ‘A No. No.
12 Q  Okay. 'Do you know who provided
13  information to you?f |
14 A It would have been Art Bradham.
15 Q Did you .receive information from any
16 other sources? |
17 A I -— I --1I can--- I can't recall. I
18- don't know. ) | |
19 Q And if I asked you when you received
20 it, ydu wouldn't know that? |
21 A Thaﬁ's right.
22 0 Okay. How did the Abacére opportunity‘
23  first come to your attention?
24 A ‘Through Kim Cuce.
25 0 . Okay. What did she tell you and when?
Southern Reporting, Inc. - http://www.southernreporting.net -



Murrell Smith © Assistive Technology Medical Equipment Services, LLC, vs. Hood & Sclander, et al 10/3172012

Page 80

© Page 176

1 A I want to say spring/summer of '08,
2 that you have to get into -- the competitive
3 bidding with -- of -- Medicare was coming into
4 effect and that the trend in the industry was that
5 we needed toAbe a -- have a -- more than one
6 place. You needed td have a -- more-of a
7 statewide presence, 'cause that was gonna be the
8 way that the medical equipment company industry
9 ‘went, and that there was an opportunity to mergé
10-  with another cdmpany in Charleston who was of
ll;ﬁ similar size that, it was represented to me --
12 that -- that‘would be able to grow from there.
13 Q Okay. So -- and can I infer from that
14 that you had had a durable medical equipment
15, buginess before? |
16 A Right. We had Reliable Medical
17 Equipment of Souttharolina.
18 | Q Tell me'about Reliable Medical Care
19 (sic) of South Carolina.
20 A It was a durable medical‘equipment
21 company that we started, I want to say, 1998.
22 Jeff Reed and I. | |
23 Q 19987
24 A Yeah.
25 0 -So you had been in the business nine .
' 803.749.8100 . Southern Reporting, Inc. _ http://www.'soutl@m'r'e'?qr"ting.ge; E
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1 was -- it had to do with'some Medicare rules in-

2 conjunction with State rules and whether med---

3 Certain medical equipment was exempt from sales

4  tax. MofeoVer, there was a question of, if you

5 pay something through Medicare and/or Medicaid and
6  that's Where you receive your reimbursement, .

7 whether that was subject to sales tax. And the

8 Administrative Law Court'——iand I have to look.at

9 the order -- basically ruled in favor of what~fhe
10 industry did. They have a -- the industfy's

11 called South Carolina MESA -- SC MESA -- Medical
12. AEquipment Supplier Association. They filed a suit
13 against the South Caroline Department of Revenue,
14  that went through the court, .and i can't remember
15 which Administrative ‘Law judge ruled in -- in sC
16 MESA's favor. And then the ——lthe -- the Supreme
17 Court overturned that, maybe about eighteen months
18 -- two years later. |

19 .Q  Okay. So what I'm trying to

20 understand, I guese at this point ie, is that the
21 100,000 dollar sales tax issue or is that a

22 separate issue?

23 A That's a separate issue.

24 Q - So they're two separate issues

25 underway?
803.749.8100 . Southern Reporting, Inc. http://www.southernreporting.net .
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1 A Yeah.
2 Q Okay.
3 A And I don't know -- I -- I don't know
4 if that could have been an issue in their ‘
5 calculat--- in Abacare's calculation of the sales
6 tax, 'cause you -- you khow, when -- let me
7 explain to you. 'When I -- when i had this
8 conversation with Applegate, what I was telllng
9 him is that there . is a question as to the
10 deductibility —— whether you deducted -- every
11 ~Coﬁpapy was doing it differently. I mean, a bunch
12 of cbmpanies were just saying once that |
13 Administrative Law Court ruling came out, we're
14 not paying sales tax on Medicare and Medicaid
15 ﬁreceiﬁts. And then some companles were saylng
16 ‘oxygen S == you know, I'm just u31ng examples --
17 oxygen's --'is -- is =-- is- not subject to sales
18 tax, or some of this isn't. 'And finally the.
19 Supreme Court came out and clarified it all, what
20 was subject to salesftax, what wasn't sﬁbject'to;
21 saies‘tax, | .
22 | So I.don't know what they -- what'David_
23 Selander and -- and Abacare were clalmlng It
24  just looked for me, at some point when I looked at-
25  the returns from the-cdmputers what they collected B
803.749.81.00 ~ Southern I‘{eporting,.lnc. 'http://ww&.’s_outhe‘r_nrepd‘rti'ng.net L
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that month and then what they reported to the
South Carolina Department of Revenue, were two

different numbers,

Q  And as we sit here today, 1t S your

deductibility in Medicare versus just you've got

1

2

3

4

5 1mpre381on that those are a distinct issue:

6

7 to pay taxes on your sales. " You're not sure of
8

any overlap there'>

9 ' A There may be overlap
10 Q. Okay.
11 - A I -- I'm not a hundred percent.sure; I
12 -— I don't know — I -- I don't know how -- you

13 know, I never_get the explanation as to how'tﬁey
14 -— why and how they were calculating the sales tax
15  -returns, because upon me discovering -- once I --
16 once the Supreme Court ruling came out, obviously
17 we had to go back and look at our sales tax

18 .returns. And so when we went back and looked at
19 it, that's when I called Sam Applegate and said,

20 Sam, you know, we've got some problems here.':And

21  Sam -- and we went and had this discussion and

22  that's what I think I told -- said earlier. I

23 said, Sam, this isn't -- you know, there's

24 queetions in every durablelmedical equipment

25 company. Even the one I own, we had an
803.749.8100 B Southern Reporting, Inc. " http://www.southernreporting.net
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underreporting of sales tax liability, because we
were taking deductions. But I said, this isn't
the underreporting because you were claiming

things that we all thought was deductible, it

what your income was to the South Carolina

1

2

3

4

5 looks like to me that y'all have underreported
J | . |

7 Department of Revenue and honestly, Sam, I'm

8

worried about some fraud issues.

9 Q0  Uh-huh.
10 A And so, you know -- and that's when he
11 said, whoa, whoa, whoa, whoa, let's -- let's just

£

12 stop right there, let me talk to my clients. And
13 of course i'm paraphrasing it. And then Sém |

14 called me back later and said, just give me thé ~--
15 ﬁgetﬁmé the documents, we will file them intdvtax .
16  returné, we want to file them. And so that --

17 they all went to him. | ) |

18 0 Okay. Thanks for that clarification.
19  Just before I forget it, we talked a little bit_

20 about that July 24, 2007 set of minutes.

21 A = Uh-huh.

22 _ Q Do you know whét I'm_talking about?

23 A Yeah. | | |

24 0 And there‘was»a —-'apparently'e—_l;ll: '”f

25 see if I -can find that reél fast. ‘And there's a-
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l‘ the complaint. What was your due diligence

2 cbmprised of?

3 A Of hiring Art Bradham.

4 Q Okay. Is that it, in total?

5 A And having the attOrneys communicate, I

6 would presume. Yeah,

7 Q Anything else?

8 A Not that I'm aware of;

9 Q Okay. | | | K
10 A Now -- and let me back up and tell you
11  this also, is Kim Cuce was involved in a lot of
12 .the -- also in the negotiations at this point.too.‘
13 ‘Q Uh-huh.

14 A But she's no longer with us, so I can't

15 obviously produce her.

16 0 Got it. Was the 25 percent_td

17  DéClemente, 25 percent to Reed, 25 percent to you

18 and.25 perceht to Cuce -- was thét an ownership of

19 the new company that was determined priorlto the |

20 purchase of Abacare? | |

21 A Correct. 4 |

22 'Q  Okay. And that's why you all four

'23 signed off as purchasers --

24> | A - Correct.

25 | -- on the contract? Okay. Do you know
| 803.749.8100 . Southern Reporting, Inc. - htt.p://vi'ww.souther.nreporti.ng.net
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conditions and we had to make capital
contributions to survive through this. And she
could not make capital contributions and so she

was offered the forgivance (sic) for -- we —-= I

1
2
3
4
5 think we paid her like 15,000 dollars and, you
6 know, forgave her negative capital count, and that.
7 was the end of -- that was the end of our
8 re;ationship. |

9 Q Okéy.' Was there any other reason,
10 other than.the'capital cause, that Kim Cuce is no

11l longer a member --

12 A Well, I mean, because of --

13 o) —— or an owner of the company?

14 _ A Because of —- in‘my opinion, you knbw,
15 the way she was -- she was -- when we set up the
416 corporate stﬁuéture, éhé and DeClemente were

17 supposed to be the operating partners, and they
18 ended up wrecking the business. And they -- they
19 each, in their own individual way, in addition to

20 what's happening with this sales tax, I mean, this

21 ~ just -- you know, it's one'thihg after another -

22 - with them. I mean -- you know, they -- the two of
23 theﬁ didn'tkrehew our -- our Medicare billing

24  number when they were supposed to, and so for like‘

25 three or four months we couldn't bill Medicare.

803.749.8100 o Southern Reporting, Inc. 7 http://www.southerriirebortigg_.ngt(
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Q Yeah.
A And Abacare -- I mean, it just one --

it was Jjust one thing after another. You know,

BOwWw N e

DeClemente got put out of the business real early.
I mean -- you know, we had a -- we had to -- we
had to get rid of him, 'cause he was threatening.

And then we found out that the two of them were

© J o v

sleeping together and they didn't bother to tell

9 us that. And, you.knOW; I had spécifically asked
10 Kim Cucé'Whethef they wére'doiﬁg that. And sé,
11 | then,4we -- thé -= Synergy or something like that
12 — some human resources thing that -- I think bofh
13 of them were smoking marijuana. I ﬁean, it's just
14 -- it was like a soapvopera, so we disassociated
15 ourselves frbm those two people. | |
16 Q- Okay. Did Mr. Reed do any separate.due

17 ~ diligence that you know of?

18 . A f_ You'd have to ask him that.

19 Q. Would his -- WaS~the information,also
20 fed from Bradham -- is it Bradham or Bradtham?.

21 A I think Bradham.

22 'Q  Bradham? Okay. I got it. That's what

23 I thought. |
24 ' A I hope so. I'm --

25 . Q  All right. So was the information that
803.749.8100 T _ 3 Southern Reporting, Inc. http://W\\'w.southemreporting.net
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EXHIBITS STIPULATIONS
1l. Opinion Letter dated 7-14-2008 Pursuant to Notice and/or consent
From Burkett Burkett & Burkett
RS e e e e e 16 of the parties, the deposition hereon
2. Email to Connelly and DeClemente from captioned was conducted at the time and place
Selander dated 7-31-07 with Shareholder . :
Minutes from 7-24=0T....................... 28 mentioned before Debbie Rayl, Court Reporter
3. Abacare Company document .................. 37 and Notary Public in and for the State of
South lina,
4. Abacare Home Medical, Inc. Recap of ou Carolina
SCDOR Exam Results ......................... 48 The deposition was taken fox use in
5. Abacare Home Medical, Inc., Recap of accordance with the South Carolina Rules of
Sales tax XesultS............counvenrnnnnnn. 49 .
Civil Procedure unless herein stipulated and
6. Stock Purchase and Assignment
AQreement. ... .oivrecreeennnnnnnnnnnneannn, 101 agreed to by the parties.
. 7. Letter to Rodger Watson from Bradham It is stipulated by and between
Dated 12-9-09 ........oitiiiinnnnnnnnnnnnnn, 171
counsel for the respective parties that all
8. Engagement Letter from Art Bradham : b . . 3 £
Dated 10-19-09.....uvreerennnneeennnn.... 175 eojections are reserved uatil the time o
9. Valuation of the Common Stock of - trial save as to the form of the question.
Abacare Home Medical, Inc. dated The reading and signing of the
B e ¥ R Y 199
deposition by the deponent was expressly
10. Income Tax Return for 2008 for
Abacare Home Medical, Inc............... 199 RESERVED by the deponent.
Page 6 Page 8
EXHIBITS (CONTINUED) 1 PROCEEDINGS
2 Whereupon,
11. Affidavit of Art Bradham ................ 200 | 3 (ART BRADHAM, CPA, having been duly
4 sworn, testified as follows:)
12, Email string from Selander to Bradham 5 + T
Dated 3-11-09 ,....... 00000000 tereecnnaae 200 6 EXAMINATION
< ‘ 7 BY MR. HOWSER:
13. Email to Connelly and DaeClemente 8 | Q 0 Would you gl_ve us your full name,
9 pilease’ .
From Selander dated 7-31-07 with attached . :
Minutes of Shareholder Meeting of Abacare 10 A. My name is Arthur Falk Bradham, B-R-
nutes o arehno. r eating acar .
tica1 200 |12 A-D-H-A-M.
H Medical .........iiieeernnnnnnnnnanns .
e 12 Q. Mr. Bradham, my name is Dave Howser
13 and ] represent one of the defendants in this
14. Letter to G. Murrell Smith, Jr. from . 14 case, Hood and Selander, who are CPAs, and we're
] Art Bradham in re: ATMES v Phillip 15 going to be asking you some questlons. 1 don't
DeClemente, @t al......c.covevvevrncnnooss 201 16 know,whether you've ever given a deposmon
17 before or not? '
18 A. Thave,
18 Q. The rules of court nevertheless
20 require me to give you certain instructions.
21 If I should ask a question that you
22 do not understand, you should tell me that and |
23 will rephrase or restate the question, rather
24 than addressing that to someone else.
25 A. 1understand.
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Page 25 Page 27
1 associated with a compilation -- even a 1 Q. ~ Sure.
2 compilation statement that made those sort of 2 A.  These are minutes that were prepared
3 statements. So the answer is, no, I'm not going 3 on Hood and Selander letterhead for reasons 1
4 to throw out my judgment, my experience just 4 - can't comprehend, and you'll notice at Page 3,
5 because itsa compilation.  secion, M Selane o ey tht
. . . ear in
: . Q-i Al Tl{;;.]ht- Let me modify it then and 7 telling ownership and manaoexngr{t that they are
Y, 1S 1t true that in preparing a compilation, 8 underreporting sales tax, that they're using the
8 Yyou rely primarily on the representatrons of 9 “wrong method of calculation. There's -- in
9 management? 10 other words, there's no -- absolutely no tax
10 A. T'll agree with that statement. 11 authority whatsoever to support the-method
11 Q. Didyou ever have any discussions 12 they're using -- purportedly using to report
12 about the report prepared by Burkett, Burkett and - |13 Sal€S tax and that their sales tax are
13 Burkett with anyone at Burkett, Burkett and . 1; understated.
14 Burkett? MR. HOWSER:
15 A. No,sir. Okay, maybe
16 Q. Let's turn for a minute to your 16 we could get some copies made. -
17 affidavit and that affidavit is -- I'm not going 17
18 - to get it marked, but it's dated -- it says “MR. SMITH: That's in
19 executed the 4th day of August 2011, and the 18 your packet. That's in the packet everyv/body has.
20 notary is -- says it was sworn to and subscribed :(9’ this marked as Exlla\i/lb}}t Sl?n?ligr}:g Let's get
21 before the no}ary on the 26th of September 2011. - 21 A
22 A. Idon't hava that copy, but that 22 (EMAIL FROM SELANDER
23 appears to be my signature. 23 TO CONNELLY AND
24 - Q. Youraffidavit states that defendants - 24 DECLEMENTE DATED
25 knew that Abacare Home Medical, Inc. had 25 7-31-07 WITH '
Page 26 |. Page 28
1 overstated their sales as a result of 1 MINUTES OF THE ,
2 understating their sales tax and was indebted to 2 SHAREHOLDERS MEETING -
3 the South Carolina Department of Revenue. 3 DATED 7-24-07
4 A. Could you repeat that? 4 WAS MARKED FOR
5 Q. I'll point that out to you. 5" IDENTIFICATION AS
6 A. Thank you. 6 DEPOSITION EXHIBIT .
7 Q. Ifyoulook on Page 2 at Paragraph 8, 7 NUMBER 2)
8 beginning on the second sentence. 8 A
9 A. Okay. 9 BY MR. HOWSER:
10 Q. It begms, "For example 10 Q. Ihave marked as Exhibit Number 2 the
11 A. Yes,sir 11 shareholder meetmg of July 24, 2007, correct"
12 Q. When you.say defendants what 12 A. Yes,sir.
13 defendants are you talking about? , 13 Q. Have you reviewed any other minutes -
14 A. To the information that 1 have and my - 14 of Abacare in connection with this transaction?
15 knowledge and belief, all of the owners of , 15 A. No, sir.
16 Abacare and Mr. Selander --is it Selander, am 1 16 - Q. Now, let's talk for a moment about
17 pronouncing that right? 17 this transaction. What percentage of stock in
18 Q. That's the way I say it. ‘|18 Abacare did Dorothy Connelly own?
19 A. And Mr. Selander were aware that they . 19 A. 1donotknow.
20 -had a sales tax under-reporting issue and that it 20 Q. What percentage of stock in Abacare
21 had not been addressed. 21 did James B. Connelly or his estate own?
22 Q. And so, that -- the basis for your 22 A. -1do not know.
23 statement -- what is the basis for that |23 Q. Do you know what percentage of stock
24 statement? 24 in Abacare Mr. DeClemente owned?
25 A. May | present this? A. Itis my understanding and
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Page 37 . Page 39
1 and Murrell Smith. 1 A. I've heard all of those terms in '
2 Q. Do youstill perform accounting work 2 connection with these businesses, but | wouldn't
3 ortax work for ATMES? 3 know one if it -- 50, no, sir.
4 A Yes,sir 4 Q. Okay. Did it sell certain
5 Q. Now, what is your understanding of 5 nutritional formulas?
6 the nature of the business of Abacare? 6 A. 1don't know, sir.
7 A. They are what's called a DME, Durable 7 Q. What was Reliable Medical Equipment
8 Medical Equipment. They provide -- it can be -- 8 of South Carolina, LLC?
9 range from as simple as wound care, I think, to 9 A. Very similar. We call them DMEs,
10 ' as complicated as a wheelchair -- a $25,000 10 Durable Medical Equipment.
11 wheelchair. It's a fairly sophisticated 11 Q. Who are the members of Reliable
12 business, prosthetics. : 12 Medical Equipment of South Carolina, LLC?
13 MR. HOWSER Let me 13 A. I'm going to struggle with the answer
14 show you a document, which we will mark as 14 to that because I think that ATMES, LLC is the
15 Exhibit Number 3. 15 sole owner of Reliable Medical.
16 b 16 . Q. Do you perform accounting services
17 (EXCERPT FROM THE 17 for Reliable Medical? -
18 BURKETT, BURKETT 18 A. Yes,sir.
19 AND BURKETT REPORT 19 =~ Q. Whattype of services?
20 WAS MARKED FOR 20 A, Wewoulddo accountmg and tax
21 IDENTIFICATION AS 21 returns.
22 . DEPOSITION EXHIBIT 22 Q. And when you say accountmg, would
23 .+ NUMBER 3) 23 . that include preparing financial statements?
24 - B o o o o o o o 24 A. On Reliable, I'm not sure whether a
25 BY MR.HOWSER: 25 financial statement is prepared. I know we
i Page 38 Page 40
1 Q. This is shown as Page 3 of 55 of the 1 prepare financial statements on ATMES.
2 Burkett, Burkett and Burkett report. 2 Q. And with regard to the financial v
3 A. Page6,]1believe you mean. 3 statements on ATMES, do you do audited financial
4 Q. Yes. What did I say, Page 5? Page 4 statements or do you do compilations?
5 6,I'msorry,of 55. - 5 A. No, sir, we do compilations, 1
6 A. Allright. 6 - believe, quarterly or periodically as required by
7 Q. Does this accurately, insofar as you 7 the bank, and then we do what's called a reviewed
8 know, describe the nature of Abacare? 8 statement, which is an intermediary statement
9 A. Yes,sir ' 9 * between a compilation and audit. ‘
10 Q. To your knowledge, did Abacare sell 10 Q. Butyoudo not audit -- prepare audit
11 any of the following medical products CPAP 11 financial statements for ATMES?
12 machines? 12 A.  Wedonot audit. .
13 A. ldon't know, sir. 13 Q. . Do you audit for other clients? That
14 Q. Do you know what a CPAP machine is?- 14 is,do you perform auditing work?
15 A. ldo. 15 A.  Yes,sir.
16" Q. Diditsell bilevel positive alrway 16 Q. Did Reliable Medical exxst prior to
|17 pressure machines or BiPAP machines? ‘127 ATMES? .
18 A. 1do not know, sir. 18 A.  Yes,sir.\ :
19 Q.. Did itsell ventilator devices? 19 Q. Did Reliable Medical sell any of the
20 A. Tdo not know, sir. 20 products that | mentioned with regard to Abacare;
21 Q. Did itsell nasal intermediate -- 21 that is, the CPAP machine or the BiPAP machine or
22 excuse me, nasal mtermnttent positive pressure 22 the ventilator devices?"
23 ventilation devices? 23 A. It's my understanding that they dld
24 . A. 1donotknow, sir. 24 yes, sir.
25 Q. Did it sell nebulizer devices? 25 Q. - Let me show you two documents that.1
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Page 41 Page 43 ]
1 believe come from your file material, and ask you 1 some document that you prepared?
2 --and I'm sorry, I only have one of these 2 A. 1t's possible. During the
3 because of its size. 3 examination from South Carolina Department of .
4 MR. SMITH: Okay. 4 Revenue, we worked with Ms. Martha Jo Smith and
5 THE WITNESS: When you 5 her staff extensively, and so, whether this came
6 say, my file material, what do you mean by that 6 from my office, this looks like one of her
7 exactly because this is not a document that we 7 documents, but this is -- thls is certainly not
8 would have ever prepared. 8 foreign to me.
9 BY MR. HOWSER: 9 Q.  Well, let's discuss this. Ifit's
10 Q. Is this not your document? 10 not foreign, do you understand what it is?
11 A. No, sir. That looks to be an 11 A. It appears to be a listing of what
12 internally generated document from one of the .~ {12 gross sales were and what sales tax -- what was
13 companies. If you're willing to ask that young |13 taxable and the tax paid. I'm assuming from
{14 lady in the corner, she could identify. 14 Jooking at this that this is one of -- larger
15 Q. ' That's all right. She's not being 15 document. This is one page, an intermediate step .
16 deposed. 16 in determining what was owed on sales tax as a
17 A. Okay. Thatdidn't--tomy - |17 result of the examination.
18 knowledge, that didn't come from me because I - |18 Q.  Okay. If we look, it has gross sales
" |29 that's not something we would have prepared. 19 from October 2006 through -- it looks like June
20 .BY MR. HOWSER: _ . |20 of'09 because there's nothing for July, August
21 Q. Okay. That's fine. N 21 or September, correct?
22 A. CanlI expand on that? There was a 22 A. Yes,sir. Now, I must point out a
23 huge file related to the South Carolina 23 few deficiencies in this document. It has no
24 " Department of Revenue's examination of both of {24 name. It has no date of preparation. I don't
25 these companies. It's possible that that was 25 know what company this is. I don't know who
) Page 42 Page 44
1 part of the South Carolina Department of 1 prepared it, and I don't know what the sources of
2 Revenue's report, but that doesn't mean that [ 2 this information are.
3 prepared it. _ 3 Q. Atany rate, it shows gross sales and
4 Q. Allright. Well, would you ever have 4 then next to that it shows what?
5 had access to it? - _ 5 A. Well, the columns are gross sales,
6 A. It's possible; yes, sir. 6 respiratory, misspelled, prosthetics, total, net
7 Q.  Now, let me direct your attention now 7 taxable and paid.
8 to ATMES. Did ATMES or does ATMES sell the CPAP | 8 Q. And if you look under respiratory,
9 machines? 9. that's misspelled, will you accept that these
10 A. Itis my understanding that they do 10 . items -- I think there's seven of them, total
11 ordid. - 11 $551,824.38?
12 Q. BiPAP machines? 12 A. Mr. Howser, I'll accept that your
13 A. 1t's my understanding they d1d or do. 13 math is correct, but there's nothing on this
14 Q. Ventilator devices? 14 paper that shows that number.
15 A. Same answer. 15 -~ Q. [I'll agree with that. And if you )
16 Q. ' Nasal intermittent positive pressure 16 _ would like to add it up, I'll be happy for you to
17 ventilation devices? 17 add it up.
18 A. (Shrugs) I'm sorry to shrug, but 18 A. Okay. Idon't have any reason to
19 that's literally, I don't know. 19 doubt you, but it appears that that looks lnke
20 . Q. Nebulator devices? 20 about the right number.
21 A. 1do not know. 21 Q. Do you know what these numbers would
22 Q. Nutritional formulas? 22 represent?
23 .- 1do not know, 23 A. lhave--1don't know what company
24 Q. Let me show you adocument entitled, - |24 this is. I don't know who prepared this documen;
25  Audit.10/2006 through 9/2009, and ask if that's 25 1don't know where it came from. 1haveno
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1 knowledge of this document. 1 Q. Did you rely on Revenue 10. or 10-27

2 Q. Give me just one second. 2 A. Isimply do not remember.

3 A. Okay. Looks like something you just 3 Q. Do you know whether or not Revenue

4 - passed that's in the right area. That's the 4 ruling 10-2 gave companies such as Abacare,

5 sales tax audit right there. 5 ATMES, Reliable favorable treatment for sales tax
6 Q. Well, I can't put my hands on it, but 6 liability on the sale of respiratory equipment?

7 it came out of this material, but anyway, rather - 7 A. 1do not know, I'm sorry.

8 than-- ) : 8 Q. Do you know if ATMES, up until June

9 Prior to June 2009, how did Reliable 9 24,2009 -- in just a minute I'l] get to the
10 Medical treat the sale of respiratory products 10  significance of that date, that is, ATMES till
11 for sales tax purposes? 11 that date, Reliable Medical, to that date, was
12 A. 1donot know. 12 treating the sale of respiratory equipment the
13 Q. From November 2008 to June 24, 2009 13 same way that Abacare had treated it prior to the
14 how did Assistivé Technology treat the sale of 14 purchase of this stock?

15 resplratory products for sales tax purposes‘7 15 A. Ido not know the answer to that.

16 A. '~ 1do not know. - 16 Mr. Howser, you have to understand, I didn't

17 Q. Atleast in a file that I have, is 17 prepare the sales tax returns for ATMES or

18 South Carolina Revenue ruling 10. or 10-2, a copy (18 Abacare.

19 of which I will show you --- 19~ Q. You were involved with the Department
120 MR. HOWSER: And I'm 20 of Revenue in the assessment of taxes and sales

21 sorry I don't have more than two copies. 21 ° tax interest and penalties ---

22 BY MR.HOWSER: 22 A. Forthe ---

23 Q. Are you familiar with this Revenue 23 Q. --- for the surviving entlty’7

24 ruling? 24 A.  Yes,sir.

25 A. Tvereadit. It's been a long time; 25 Q. And Reliable?

Page 46 Page 48

1 yes,sir. 1 A. For the ATMES Reliable side of the

2 Q. Was Reliable treating the reporting 2 house, it was my understanding that the -- prior

3 of sales tax consistent with South Carolina 3 to the purchase, Abacare folks wanted to hire

4 - Revenue ruling 10.2 prior to June 24, 2009? 4 their own specialized people to handle that.

5 A. Idonot know. : 5 Q. Allright. Let me show you two

6 Q. Was Assistive Technology treating the 6 documents and ask you if this is -- they're not

7 reporting of its sales tax consistent with ’ 7 identical, but maybe address the similar subject

8 Revenue ruling 10.2 prior to June 24, 2009? 8 matter.

9 A. 1do not know. 9 The first one is called Abacare Home
10 Q. Was Abacare reporting its sales tax 10 Medical, Inc. recap of SCDOR exam results. Are
11 consistent with Revenue ruling 10.2? 11 you familiar with that?

12 A. [Istill don't know. 12 A. I'massuming that that -- that
13 Q. What is your understanding of what 13 appears to be a document that I prepared.
14 Revenue ruling 10. or 10-2 addressed? 14 -Whether those are where it ended up or not, I
15 A. - I'm simply not prepared to offer an 15 can't -- | have no idea.
16 opinion on that. I don't know. 16 MR. HOWS!EI'K: Let's get
17 Q. And dealing with the South Carolma 17 that marked as -- which is Exhibit 4.
18 Department of Revenue over the tax liability 18 R o i o o o
19 arising from Abacare, did you consult Revenue 19 (ABACARE HOME MEDICAL
20 ruling 10.2 or 10-2? 20 RECAP OF SCDOR

121 A. 1did not represent Abacare Home 21 EXAM RESULTS WAS
22 Medical for their sales tax examination. 22 MARKED FOR
23 Q. Allright. How about Assistive 23 IDENTIFICATION AS
24 Technology? 24 DEPOSITION EXHIBIT

|25 A. ldid. 25 NUMBER 4)
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1 FHtt 1 A.  Yes,sir. That's correct.
2 BY MR. HOWSER: 2 Q. Initially the South Carolina
3 Q. While we're at it, let me show you 3 Department of Revenue sought to impose penalties.
4 another document that appears to be somewhat 4 Do you know if those penalties were waived?
5 similar, although the figures differ slightly. 5 A. Alll can tell you is what I recall.
6 Are you familiar with that document? - 6 Q. What do you recall?
7 A. That appears to be something that | 7 A.  There was an -- some type of amnesty
8 prepared; yes, sir. 8 program that if you report it and you did these
9 MR. HOWSER: Let's get that - 9 things, that they would waive the penalties.
10 marked as Exhibit Number 5. 10 Apparently the notification to the ATMES Group .
11 A 11 didn't go to the right address, didn't go to the
12 (ABACARE HOME MEDICAL, 12 right person. They didn't -- they didn't apply
{13 INC., RECAP OF 13 . within the right period of time. Now whether
14 SALES TAX RESULTS 14 that waiver was ultimately granted or not, 1
15 WAS MARKED FOR 15 cannot recall, but there was an amnesty
16 - IDENTIFICATION AS 16 program. :
17 DEPOSITION EXHIBIT _ 17 Q.  And the amnesty program, do you
18 NUMBER 5) “ |18 recall it being a period of time in August 2009?
19 A+ 19 A. Tcan't recall but that does sound
20 BY MR. HOWSER: : 20 correct.
21 Q. Allright. Looking at Exhibit Number 21 Q. And so, as I understand it right now,
22 4, it says, total per exam report, tax $142,316; 22 you don't know the status of whether any
23 interest $17,611; for a total of $159,978, 23 penalties were assessed or whether those
24 correct? 24 penalties were waived?
25 A. That's what it says; yes, sir. 25 A. 1do not recall; no, sir.
Page 50 Page 52
1 Q. And then it says, less amounts owed 1 Q. Now, your documents make reference to
2 by ATMES Group, amounts from 11/2008 to 12/2009. | 2 a decision of the South Carolina Supreme Court
3 A. Yes,sir, I see --- 3 and Home Medical Systems versus SCDOR.
14 Q. Do you see that -- I believe that 4 A. You're going to have to show me my
| 5 total sum, what, $50,000.and some odd dollars? 5 document that says that.
6 A. Close to sixty; yes, sir. _ 6 Q. Allright. Give me just a minute.
7 Q. What is the reason that ATMES Group 7 .. A. I'mnotdenying, but I'm just saying -
| 8 owed this amount? 8 you're going to have to show it to me.
9 A.  When the auditors came in, there were 9 Q. That's fair enough. Let me show you
10 several issues that were controversy. For 10 aletter of December 9, 2009 to Mr. Roger Watson,
11 example, they charged ATMES for -- they had a 11 it appears on your letterhead.-
12 software service and they considered that to be 12 A. Okay.
13 use tax, and none of us had ever heard of that 13 MR. HOWSER: Off the
14 application and that was a substantial amount of 14 record.
15 money. , o _ 15 (Off the record briefly.) -
16 Second, they had customers that one 16 . THE WITNESS: In the
17 might think would normally be exempt, but they 17 course of prosecuting this examination, we were
18 somehow found that they were not exempt according |18 doing absolutely everything we could possibly do
19 to their regulations, et cetera. 19 to reduce the amount that was owed. There had
20 Third, there were errors. Flat out, 20 been an amnesty program, ATMES, whichever company
21 this should have been taxable and tax was not 21 we're talking about here, Reliable, had failed to
22 remitted. 22 comply with one of the deadlines and 1 was simply
23 Q. Allright. And so, the total amount 23 ' -] know Mr. Watson, he and I work together well
24 of that tax with interests was roughly, it looks 24 and respectfully, and I said, there are gqod and
25 $59,000 and some change? - 25 valid reasons why DOR should grant this amnesty
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1 . and reduction of penalties, even though we did 1 DOR regulations to support that, and two, you're
2 not comply with the deadlines. 1 wrote that 2 violating cash versus accrual rules on the
3 letter. 1 hope I was successful. 3 ﬁnanma] statements and the tax returns. So
4 BY MR. HOWSER: 4 when ATMES got a set of financial statements,
5 Q. But just to recap and not to be 5 part of it was being presented on the accrual
6 repetitious, what is Exhibit Number 5 that varies 6 basis and a substantial liability was being
7 slightly in the dollar amount, it's also labeled 7 calculated based on the cash basis as per Mr.
8 Abacare Home Medical, Inc., recap? 8 Selander.
9 A.  Tunderstand the question. 9 Mr. Selander suggested, and | .
10 Q.  What's the difference in the 10 wholeheartedly agreed with what he suggested,
11 documents? 11  that if they wanted to fight that battle, if they
12 A. Tdon't know the -- why there's $300 12 wanted to have that argument with DOR; they
13 difference between the two. May I explain? 13 should set up a reserve and that they should
14 Q. Sure. 14 record what was -- what may be owed, but only pay
15 A.  The DOR refused to deal with two 15 what they thought was owed.
16 different groups of representatives for a single 16" If Mr. Selander had communicated that
17 examination of a single entity, Abacare, 17 to Mr. Burkett, if it had been in the part of the
18 Charleston, and so, we were -- we had to put this 18 tax returns, we wouldn't be here today.
19 together. - 19 Q. Letme--andI don't meantobe -
20 At the end of the process when the 20  casting any dispersions at you, but if you or
21 calculations were done and agreed, at that point 21 anyone else on behalf of ATMES or Reliable or
22 we wanted to be able to differentiate between 22 whoever was purchasing the stock, had gone to Mr.
‘|23 that sales tax penalties and interest that had 23 Selander and said, do you know of any potential
124 been -- that was owed as of the date of the 24 tax liabilities —-
25 purchase and those that accrued after the day of 25 A. Theydid. Ididnot. Inyour
Page 54 Page 56
1 the purchase, and that's what this document 1 purchase document you're going to find a
2 calculates. 2 paragraph that long that says that the sellers
3 Q. Let'srefer back to the minutes, 3 represent that there are no liabilities and we'll
4 - which | believe was Exhibit Number 2. 4 - find that document so we know what they are. In
5 A, Yes,sir 5 Mr. Burkett's report repeatedly he states that no
6 Q. Did you ever make any determination 6 . one has informed him that there were any
7  as to whether or not the position of Abacare, as 7 violations. We'll look at his exact words.
8 relayed to Mr. Selander and reported in the 8 Q. Allright. But the question is, did
9 minutes, was consistent with Revenue ruling 9 anybody ever address that issue to Mr. Selander,
10 10-27? ) 10 to your knowledge?
11~ A. I'm goingto answer, no, but can I 11~ A. Tomy knowledge, no, sir. -
12 expand my answer? 12 Q.  And had they done so, you will
13 Q. Youcan. 13 acknowledge that Mr. Selander could have
14 A.  This -- the conversation here doesn't 14 ‘expressed to them what it appears in those
15 have anything to do with 10.2. What it has to do 15 = minutes? - .
16 with, Mr. Selander understood absolutely and 16 ' MR. SMITH: Object to-
17 completely that the method that Abacare was using |17 the form. You can answer. ‘
18 to report sales tax was incorrect. There was no 18’ THE WITNESS: May 1 .
19 tax authority whatsoever at that time to report 19 answer a little more fully?
20 sales tax based on collections rather than on 20 BY MR. HOWSER:
21 charges, and he is telling them absolutely 21 Q. Sure.
22 positively you're not paying -- reporting the 22 A. Hood and Selander are a reputable,
23 right amount of sales tax. That's just wrong. 23 thoroughly competent CPA firm. 1 would no more
24 ' It's wrong for two reasons. 24 ask them, did you prepare the sales tax returns
25 One, there's no tax authority under {25 correctly than 1 would ask you, are you
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1 company was zero, was negative, was nothing. | 1 for 2008 and the documents that are lncluded in
2 mean, the net tangible assets, all of the value 2 Mr. Burkett's reports.
3 ofthe company was based on its potential to earn 3 Q. Okay.
4 future cash. 4 A.  What was next?
5 Q. Allright. For tax purposes, does 5 Q. Well, 1 guess, minutes, tax returns,
6 ATMES file a separate return from Reliable? 6 financial reports, which you've now answered,
7 A.  Ithink that's changed over the 7 correspondence?
8 years, but to answer your question, Reljable 8 A.  There's a handful of e-mails that was
9 flows into ATMES and there's only one real tax 9 all connected with that 2008 tax returns.
10 return filed. 10 Q. And Mr. Smith said he would furnish .
11 Q. Isthere any way of determmmg 11 those to us. Anything else that you can think .
12  whether ATMES versus Reliable is profitable? 12 of? :
13 A.  ltis profitable; yes sir. 13 A.  No, sir, not that | ---
14 Q. Thatis, ATMES is profitable? 14 Q.  Allright. With regard to Reliable,
15 A.  ldon't think that we're operating 15 do you have minutes of stockholders meetings?
16 Reliable as an entity, we're retaining it because 16 A. Tdon't get those, no, sir. If they
17 we need the federal ID numbers for reporting 17 have them, I don't have them.
18 payor purposes. 18 Q.  You would have tax returns"
19 Q. Let's look at the -- what was the -- 19 A.  Yes,sir.
20 let's go back, let's say 2011. What was the net 20 Q. Do you have correspondence?
21  income of ATMES? 21 A. I'm sure there would be e-mails.
"|22 A. Ifyou'll iet me look at that 22 Now, again, we're going to have to kind of
23 document, I'll be delighted to. 23 bracket our timeframes because there's been some
24 '‘Q.  Sure. Okay. 24 name changes and entity structure changes, but
25 We've been going about an hour and 45 25 the answer to your question is, whatever e-malls
Page 70 Page 72
1 minutes, do you want to take a break while we 1 we have and you identify, we would provide.
| 2 look for that? 2 Q. And what information do you have on -
'3 . A, That would be great. 3 - Abacare with the South Carolina Department of
4 (Off the record briefly.) 4 Revenue? A
5 BY MR. HOWSER: 5 A.  Well, I think I furnished the entire
6 Q. What Abacare documents do you have 6 file that was respect to the -- my part of that
7 related to this transaction? 7 examination.
8 A.  I'msorry, but I don't know how to '8 Q. And so, you don't have any other
9 answer that question that broad. ' 9 documents other than what's related to your part-
10 Q. Okay. Can you give me some idea by 10 of the examination?
11 category of documents you have? Do you have 11 A. That's correct. - _
12 minutes of Abacare? Do you have tax returns? Do |12 Q. Allright. And doyou have any
13 you profit and loss statements? Do you have 13 documents with SCDOR related to Reliable with the
14 financial statements of --- - 14 taxissue?
15 A. Let me walk down that list, if you 15 A. Asfaras] know it was all handled.
16 don't mind. Minutes, no, and I presume your 16 asone -- one group of entities, Abacare and
17 question is from the date of ATMES Group purchase |17 ATMES -- 1 don't know how to answer your questxon
18  back? 18 precisely.
19 Q. Right. 19 Q. Allright. Now, how would we
20 A. Tomy knowledge and in my possession, 20 determine, as far as sales tax on Durable .
21 ]donot. 21 Medical Equipment, how will you determine the
22 Q.  Okay. 22 liability allocated between Abacare and ATMES and
23 A. . Financial statements and tax returns, 23 " Reliable?
24 asfar as | know, the only thing we have are the |24 A. Ibelievein the work papers that you
25 tax return that was prepared by Hood and Selander |25 have and that report that was provided, you will
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1 A.  Yes,sir. 1 the purchasers of the stock of Abacare about
2 Q. Do you know if Reliable or ATMES 2 potential tax liabjlities?
3 joined in that lawsuit? 3 A. ldonot,
4 A. ldon't know that. 4 Q.  The same question with regard to
5 Q. Do you know if Abacare joined? 5 inquiry of Hood and Selander?
6 A. Tdon't know that, 6 A. " Idonot.
7 Q. At the time that the amnesty came 7 Q. Do you know about whether inquiry was
8 down, amnesty provision, let's assume it's August 8 made to any other source as to potential tax
9 0f 2009, do you know if any members of ATMES were | o liability?
10 onthe board of the -- I'll call it the trade 10 A. ldonot. '
11 organization for this Durable Medical Equipment? |11 Q. And as we've established, you do not
12 A.  Not directly, no, sir. 12 know whether Reliable, for example, and ATMES --
13 Q. Do you know if any members in 13 when Reliable was treating taxability for sales
14 management of ATMES had actual knowledge of the |14 tax purposes of the Durable Medical Equipment any
15 amnesty program? 15 differently than Abacare? '
16 A. It's my understanding that Jeff Reed 16 A. T was notinvolved in their sales tax
17 was aware of this situation, but all I'm telling 17 computations. ,
18 you is whether that's hearsay or where that 18 Q.  And the same would be true for ATMES -
19 falls, gentlemen, that's y'all's precinct. Alll 19 between November and June -- of November 2008 and
20 knew is that Jeff Reed had some knowledge. 20 June 20097 -
21 Q. Okay. As part of any due diligence 21 A.  Are you asking me did I know anything
22 that ATMES undertook or the purchasers of the _ |22 = about sales tax or after the preparation?
23  stock, did they seek to determine the value of 23 Q. Right. ' ‘
24 the assets of Abacare? 4 24 A. No,Idonot.
25 A. Twould say, yes, and that was done 25 Q. Let's look for a moment at your
_ Page 86 ‘ Page 88
1 primarily by reviewing the report from Mr. 1 affidavit. Give me just a minute.
2 Burkett and I think they had some actual 2 Mr. Bradham, it would help me
3 knowledge of what -- you know, in other words, 3 understand your affidavit if I pose this question
4 they know that business, they know, yeah, they've | 4 to you: You're the accountant for ATMES, and I
5 got about this much in inventory, et cetera. § want to enter into a contract to purchase the
6 Q.  As part of that due diligence, do you 6 -assets from the stock of ATMES. As the
7 know whether ATMES or the purchasers of stock | 7 accountant for ATMES, do you view it as your
8 sought to determine liabilities of Abacare? 8 responsibility to tell me if there's a potential
s.  A. Idon't know whether any efforts were 9 tax liability of ATMES without me asking?
10 made beyond accepting the financial statements 10 A. Let me rephrase to make sure |
11 and representations of the sellers. 11 understand the question. :
12 Q.  And with regard to any due diligence, 12 You're my client?
13 are you aware of any inquiry that was made of - |13 Q. I'mnot your client.
14 Abacare, Selander or anyone else about the 14 A. Allright.
15 - potential tax liabilities? ' 15 Q. ATMESis your client.
16 ‘ MR. SMITH: Object to |16 A. Okay.
17 the form You can answer anyway. 17 Q. I'm entering into a contract to
18 MR. HOWSER: What's the 18 purchase --- . .
19 objection? Is it because of compound? 19 A. I'm sorry, I didn't mean you, as in,
20 MR. SMITH: Yes. 20 ATMES is my client.
21 MR. HOWSER: All right. 21 Q. Correat?
22 Let me break it up. 22 A. My-client is here.
23 BY MR.HOWSER: . 23 Q. Yes. o
24 Q. With regard to the due diligence, do 24 A. /\nd they are entering intoa
25 you know what investigation was made by ATMES or |25 transaction as a potential tax liability did I
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1 he's demonstrated that with the notes to . 1 your affidavit that Mr. Selander knew or should
2 management -- he went to the Board of Directors 2 have known that the information he provided or
3 .and told them they were doing it wrong. 3 failed to provide to Burkett, Burkett and Burkett -
4 Q. But you would say, do you know of any 4 would be relied on by the plaintiff?
5 potential tax liabilities? Had you asked that or 5 . A.  You can stamp draft on a report, you
6 somebody asked that on behalf of ATMES, you would | 6 can limita report all you want to, but I got it,
7 have expected Mr. Selander to --- 7 andif ] get it, you've got an obligation to me,
8 A. Told the truth. 8 and he knew the purpose of this valuation was to
9 Q. ---told the truth? 9 sell the company. He had an obligation that went
10 A. Oh,yeah. 1don'tdoubtit. Likel 10 beyond just the Connellys because he knew what
11 say, | have no --- 11 they were going to do with this report.
12 Q. And don't you think -- well, strike 12 Q. How did he know that? _
13. that. : 13 - A.  Heknew they were selling the
14 A, Can we goto 10B while we're there? 14 company. '
15 Q. Ithought that's just where we were? 15 Q. Well, how did he know that the report
16 A.  Allright. Well, if you don't mind, 16 was going to be given to the purchasers?
17 are you okay? : 17 A.  Unfortunately in my side of the
18 Q. Sure. 18 field, we do financial statements and we don't
19 A. This is the tax return that was 19 - know what's going to happen to them when they
20 signed by Hood and Selander for that period of 20 leave our hands. That's why we have compilation
21 time that understates the tax liabilities under 21 review, audit statements, that's why we have a
22° penalty of perjuries, and it says, "To the best 22 whole body of opinions.
23 of my knowledge and belief, it is true, correct 23 Q. And that's why you, as a certified
24 and complete.” 24 public accountant, would put in there, this is
25 Q. That's not -- but who is signing the 25  for the exclusive use of -- in this instance, Ms.
Page 98 Page 100
1 statement under penalty of perjury is the company 1 Connelly and Mr. Selander -- or Mr. DeClemente?
2 itself, not Mr. Selander? 2 A. I'mtoo tired to discuss that point,
3 A. No, sir. When I sign that return, 3 I'msorry. _ , -
.| 4 it's just as applicable to me as it is to the 4 Q.  Well, don't you agree that his letter
| 5 company. I can'tsign a tax return -- Mr. 5 is a limitation of to whom that report was to be
6 Howser, with all respect, ] practice in tax court 6 relied upon?
7 and I can assure you that they will go after you 7 A. That may have been his intention, but
8 if you sign a tax return that you know is 8 the bank, NBSC got this, I got this and as far as
9 incorrect. 9 I know, everybody that was associated with ATMES
10 Q. They go to you as making an error as 10 and Abacare got this. So they didn't pay -- they
11 atax preparer and it is the actual filer --- 11 didn't heed his limitation. :
12 A. TI'm not going to argue that point 12 Q. Do you have a copy of the stock .
13 with you, but I disagree. ’ 13 purchase and assignment agreement that's referred
14 Q. What is the basis in view of the 14 toin Paragraph 10 of the complaint?. -
15 letter that | showed you, which I believe is - - 15 A. T'veseenit, butl don't have it in
16 Exhibit Number 1, it says that this valuation is 16 front of me; no, sir.
17 for the exclusive benefit --- 17 Q. Do you know if you have a copy o
18 A. Of -- of the people that are listed? 18 thatin your files? . ‘
19 Q. Right. 19 A. ldo..Would you like me to get_that?
20 A, Well - 20 Q. That would be great. And in this
21 Q. You understand that's what the 21_ report, who is the seller?
22 engagement says, doesn't it? 22 A. It appears to n?e.the estate of
23 ‘A. That's what his opinion says. 23. Dorothy Connelly, Ph.I”lp l?eCIemente a'nd‘_--. _
124 - Q. Allright. And ifthat is true, what 2 Q §o t}!at seller is designated as one :
25 is the basis of your statement in Paragraph 13 of 25 person, isn't it? Isn't Ms. DeClemente assignor?
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1 A.  If that were the singular issue, 1 1 that they're not preparing their sales tax

2 would." 2 returns correctly period.

3 Q. And you think that there's an issue 3 Q. Butifthey make a mathematical
-4 beyond that in the sense that they were not 4 error ---

5 paying the sales tax because they were 5 A. Idon'tthink he would bring --

6 calculating it on an accrual basis rather than on 6 can't speak for him.

7 acash basis? 7 Q. I'maddressing your third category.

8 A. They didn't want to pay the sales tax 8 A.  Yes,sir, _

9 and they were.-- the returns may or not have been 9 Q. If somehow the client makes a mistake
10 correct. And that's not my opinion, that's the 10 in reporting, for example, sales, that's not your
11 opinion of the Department of Revenue Examiners. |11 responsibility as a CPA?

12 Q.  Well, I'm saying the issue is -- not 12 A. That would depend. If every single

13 only --- 13 time I looked at a sales tax return and I -- and

14 A. There are at least two issues. 14 see, Mr. Selander's office is preparing the

15 Q. Allright. One would be whether or 15 returns, they're also preparing the general

16 not certain devices were exempt from sales and 16 ledger, so they're comparing what's on the sales

17 use taxes, and the second issue is whether or not 17 . tax return with what's on the general ledger and .

18 the taxes should have been paid on a cash basis 18 he -- I would not go to the Board and say, what

19 . rather than accrual basis? 19 you're reporting is incorrect if it were

20 A. lagree those are two different 20 immaterial or it was a matter of we did it in

21 . issues. 21 June and we should have done it in July. This.

22 Q. Allright. And those are the two 22 was a serious issue that he was reporting to the

23 issues in this-case in as far as you see them? ‘{23 Board. This is management is not doing its job.

24 A. I'm going to add one more. 24 They're understating, you've got a problem. This

25 Q. Okay. 25 is drop dead serious. If I were to do something
Page 106 Page 108

1 A. What other items were discovered as a 1 like that, it would be -- I'm ready to quit the

2 result of the examination? Were there just flat 2 account is where I would be.

3 out they made errors in their reporting of sales 3 Q. Do you have any knowledge as to

4 tax--- 4 whether or not the sales price was based on the
"5 Q. But that would not be the 5 report prepared by Burkett, Burkett and

6 accountant's responsibility? 6 Burkett ---

7 A. Well, the accountant is telling them 7 A. Absolutely. To my knowledge it

g flat out unequivocally he wrote this, "taxable 8 absolute]y formed the foundation of the sales

9 sales reported on the June sales tax forms appear 9 price.

10 to be significantly understated." 10 Q. And what do you base that- on?

11 He's not saying 1 think you're making 11 A. Because -- if somebody will hand me a
12 the wrong determination based on this law. He's {12 calculator, I don't have one, we'll do a

13 saying I think you're filling out your sales tax 13 little ---

14 returns wrong and I'm brmgmg it to the Board's 14 Q. - Well, as opposed to a report that was
15 attention. 15 done subsequently to the Burkett, Burkett and
16 Q. Al nght But the thlrd item |16 Burkett report by some other person or entity.
17 correlates to issues, for example, with ATMES or  [127°  A.  Anything's possible.

18 Reliable in that they had failed to pay certain |18 Q.  Would you have made any inquiry of
19 taxes properly --- 19 that?

20 A. For whatever reason. 20 A. Thad noreasonto. As far as |

21 Q. ---for whatever reason and that's 21 know, my clients went to-the bank and borrowed
22 not your responsibility or not the CPA's 22 $809,000 as a result of this. .

23 responsibility? 23 .Q. Al'l right. Do you know if the sales

24 A. 1disagree with that, and if Mr. {24 price was impacted at all by the death of Ms.
25 Selander is bringing to the Board's attention 2s Connelly? ‘
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1 might have to ask you some things over. 1 did it predate that?
2 A. That's fine. 2 A. Itdid not predate that. 1 think it
3 Q. Butone thing 1 didn't hear was, how 3 would be about 2008, but I'm not certain.
4 long have you been doing Reliable's accounting 4 Q. You first started doing Reliable and
5 work? 5 then a little bit later Murrell Smith brought his
6 A. T'mnot certain. 1 can answer that 6 personal stuff?
7 question with just a wee bit of research, but for 7 A. That's correct.
8 some number of years before Abacare came onthe | s Q. And what about the accounting work
9 scene. Best guess would be 2006 -- perhaps 2005. 9 for--is it Reed, is that the other ---
10 Q. Okay. That's perfectly fine for my 10 A. Jeff Reed.
11 purposes. And then ATMES from what penod would 11 Q. JeffReed. Do you do his work?
12 you say? 12 A, Yes. '
13 A, Well, ATMES was the entity formed to 13 Q. Tell me how ]ong you've done Jeff
14 'purchase and consolidate Reliable, Abacare and 14 Reed's work.
15 all the other entities that they owned and 15 A.  Well, I think that started about
16 operated. 16 2005.
17 Q. So Reliable and Abacare fit 17 Q. Do you handle accounting for Jeff
18 underneath ATMES now? 18 Reed's other businesses?
19 A. That's correct. 19 A.  Yes. ‘
20 Q. So when was ATMES formed? Wasthat |20 Q.  What are the names of those
21 November of 20087 21 businesses?
22 A. Ibelieve it was right at the first 22 A. There may be quite a few, and if it's
23 of November 2008. : 23 possible that ] could slip out and get a prmtout '
24 Q.  And then Abacare, since they came 24 of ---
25 under the ATMES umbrella, which would have been |25 = Q. Yes, that's fine, if that's easier
Page 118 Page 120
1 around November 2008 as well? 1 foryou, I will accept that.
2 A. ' I'm not sure when they came under the 2 A.  -- that would be the fastest way for
3 _uinbrella, but they certainly were a stand alone 3 me to answer your question.
4 entity from -- well, they have been and continue 4 Q. Okay.
5 tobe. 5 A. Allright. Do we limit himto a
6 Q. . Andyou've done their work since -- 6 period of time or do you ---
7 my question is, you've done their work since 7 Q. Any accounting work you've done for
8 November of 2008? 8 Jeff Reed's companies, so any compames that
9 A. Yes,sir. _ , s you've worked for for him.
10 Q. And]I believe you said earlier that 10 A. Okay. Do you want me to get that
11 those are the only Murrell Smith related entities 11 now? _ .
12  that you do any work for, that you don't do their 12 Q. Ifthat's okay?
13 personal stuff, but you've handled these things? 13 A. Sure. S
14 A. No, I do Murrell Smith's individual 14 MR. MYRICK: Maybe you
15 return, but I don't think any of the other 15 could ask somebody to help you with that and we.
16 entities that he owns, | do the accounting. He 16 could continue?
17 - has K-1's from a number of partnerships and . 17 MR. BRADHAM: Guess
18 various investments and that sort of thing. | 18 what? At my office at the crack of two, there
19 don't think 1 do the accounting for any of them. 19 are no other bodies.
20 Q. Okay. And how long have you been 20 MR. MYRICK: Okay.
21 . doing Murrell Smith's individual tax returns? ' 21 (Off the record briefly.)
22 A, Several years. I'm not sure exactly 22 BY MR MYRICK:
23 how many. 23 Q. Just hand those two sheets to me, if
24 Q. Woulditgo back to the era when you "|24 you want,
25 first took on Reliable, which was 2005, 2006 or 25 A. Okay. This has his personal
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1 asopposed to the other work you're doing for Mr, 1 acquisition of this company Abacare; correct? .
2 Reed or Murrell Smith? 2 A.  That's accurate. '
3 A Welllll Just talk out loud about 3 Q. And then the third role is now as
4 the process. 1think there was probabiy a phone 4 expert witness where you would come in and say
5 call from Mr. Smith and the conversation was 5 I've looked at this in a master sense after we
6 thqt, and then a quote, "the Connellys are not 6 determined that this hundred thousand dollars Mr.
7 going to pay the hundred thousand dollars. We're 7 Smith told you had to be paid. And you've
8 going to be held liable and we've got to pay it." 8 analyzed it and come up with this report that is
9 And he said "it's a lot of money." 9 in the materials that we've been discussing?
10 And I said, "yes, but you need to 10 A. I'mgoingto add one more part to
11 understand that the sales tax is not all that 11 that, -
1z we're talking about here. The overstatement of 12 Q. Okay. .
13 the value of the business is the more -- is the 13 A.  They bought this company and nothing
14 real money, not the relatively small amount of 14 that was predicted to happen took place. The
15 sales tax." 15 company was a dismal failure. They were losing
16 And so that was the back and forth 16 their money -- losing money hand over fist and
17 conversation that led us down this sort of 17 they stopped and say why are we losing money?
18 report. . 18 And they come to find out that basically they had
19 - . Q. Okay. And is the root of the 19 paid too much for the -- for the business and
20 difference in value, the total value of the 20 then they began to understand why they had paid
21 business, is the root of that the difference in 21 too much for the business. -
22 the sales tax issue? 22. Q. Andinyour words, why have they paid
23 A.  Yes,sir. 23 too much for the business?
24 Q. Okay. Andsoif we --- 24 A.  And in my words?
25 A. . You're almost there. 25 Q. Yes.
Page 134 Page 136
1 Q.  Yes, I think1 understand what you're 1 A.  Well I think that this projection was
2 saying that if you look at it sort of in that 2 wrong. :
3 smaller sense of what the sales tax issue then 3 Q. From Burkett & Burkett?
4 you look at the value of the business over time 4 A. Right. Not because of the work that
5 because the formula that you would apply would 5§ Mr. Burkett did, but because of the information
6 extend the life of the business and you would 6 that was provided to him and that he relied on.
7 look to see what impact that would have, it would 7 Q. Okay. Inyour -- when they were
8 grow. - - ' 8 asking you to look at the deal, 2008; right?
9  A. And it grew not just by that simple 9 . A. - (Witness nods).
10 omission, but because we've projected that sales 10 Q. You have to say yes or no.
11 are going to go up at this substantial rate, 11 A. Oh, I'msorry, yes. - v
12 we've made the error worse by projecting it 12 Q.  When they were asking you to look at-
13 forward. There was nothing to support that 13 the deal and do a due diligence on your part, did
14 projection going forward and it was wrong. 14 you speak with anybody and the elderly lady, Mrs.
15 Q. Okay. Soin a way there are the two 15 Connelly, was she still alive at that time?
16 different roles. Well, there are three roles. 16 A. Thavenoidea, butl didn'ttalk to -.
17 The first role was doing the work as their 17 anyone from the -- from the seller's side.
18 trusted accountant for both Reed and Smith. 18 Q. Okay. Sol would take from that that
19 A. Yes. 19 you didn't speak with a woman named Donna Cash?
20 Q. The second role is when they asked 20 - A. ldidnot. ' :
21 you to step in and help with the due diligence 21 Q. Have you ever spoken with a woman
22 analysis of this deal where you had to go to the 22 named -Donna Cash?
23 bank to get funded, and I think you mentioned 23 A. Not that I'm aware of. -
24 this. Well tell us -- help us do the due ‘ 24 Q. Have you even spoken with Mrs.
25 diligence on the acquisition of numbers and 25 Connelly? -
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1 A.  Not that I'm aware of, 1 A.  Now was Mr. Applegate after the --
2 Q. Okay. Did you speak with Mr. 2 was he -- you're going to have to tell me who he
3 DeClemente who's here today? 3 was again. He's the attorney for ---
4 A.  I'msure, but I can't recount 4 Q.  The Estate of -- the Connelly Estate.
5 conversations or emails or -- or phone calls. 5 A. 1--1don't recall talking to him,
6 There were -- there were conversations. 6 no. That would have probably been a Murreli or a
7 Q. Okay. Generally what was the topic 7 lJefflevel conversation. ,
8 of those conversations with Mr. Clemente? 8 Q. Okay. Did you feel like in doing the
9 A.  Well let me rephrase your question if _ 9 due diligence on the acquisition that the Burkett
10 you don't mind. My primary contact in this was ~ |10 report that you had, and what was the other
11 Kim Cuce. _ 11 document, you had the tax return? .
12 Q. Okay. o ' : 12 A, Well, primarily the Burkett Report it
13 A.  And she and Mr. DeClemente were th 13 had virtually everything we would have asked for
14  leading forces in the acquisition of this o 14 in due diligence.
15 business. : _ 15 Q. Exactly.
16 Q. Right. Okay. And do you have emails 16 A. " It was there.
17 with Ms. Cuce or was it mostly by telephone? 17 Q. So you had that and you had the 2008
18 A. Tdon'tknow the answer to that. . 18 tax return?
19 Q. Allright. And you said they were 19 A.  That wasn't done yet.
20 the leaders in the acquisition of it. They came 20 Q. Itwasn't done yet. So really the
21 to you in their capacity as purchasers? 21 document that was in your hand when they asked
22 A. Ms. Cuce was a partial owner in what 22 you to do the due diligence was the complete
23 was called Reliable at that time. And my 23 Burkett Report?
24 recollection of the transaction was we foundthis  |24. A. That’s correct.
25 wonderful business in Charleston called Abacare. |25 Q. Did you feel like that that gave you
. Page 138 Page 140
1 ° We have an inside person, Phillip DeClemente, 1. enough to do due diligence on your part?
.2 - he's running the business. He knows the 2 A. 1did because I felt like the CPA
3 business. We think this is a great acquisition. 3 firms that were associated with this were
4 And -- and that basically that's where it started 4 reputable, they were -- I had no reason to
5 and what transpired. 5 believe that they weren't top notch.
6 Q. " And so if you had questions about the 6 Q. Right. Do you remember when the
7 acquisition of Abacare. one of the people that 7 first time it was that you got the minutes from
8 you would call was Kim Cuce? ' 8 Abacare's meetings? Are they in there? Are
9 A. Absolutely, - : 9 they in Mr. Burkett's report? '
10 Q. And another person, because he was = (10 A. No, sir.
11 already employed by Abacare, would have been 11 Q. No. You didn't get those until
12 Phillip DeClemente? . |12 later? : '
13 A. Idon't know thatI had contact with 13 A. That's correct. ‘
14 him before the acquisition. 1 could have. | - |14 Q. But we're not sure exactly when you
15 don't know. 15 got those? ,
16 Q. Okay. All right. If you had 16 A. 1--Thaveno--1don't knqw.
17 questions in doing the analysis doing your due 17 . Q. Okay. But that -- those minutes are »
18 diligence, who would you ask about, was it Kim? |18 important to you because those minutes to-you are
19 A.  Yes. : 19  what show that David Selander had.information
20 Q. Okay. Do you know where she is now? 20 that had not been conveyed to Burkett?
21 A. No. 21 A. lcouldn't putit better. - ‘
22 Q. Okay. Did you ever, in your due 22 Q. Isn't that what my understanding of ~
23 diligence period, and I will call that the 2008 23 theproblem? = ) )
24 era, did you ever talk with a man named Sam 24 A. You'resaying it perfectly, yes, sir.
25 Applegate? . 25 Q. Okay.. Whgn you were asked tp do the
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1 due diligencg in 2008, did it occur to you or 1 we have an obligation to set something aside?
2 cross your mind or did you have any sort of 2 And the second is, are we accurately preparing
3 present idea at that time well maybe I should 3 our sales tax returns? Forget about the court
4 look elsewhere? Maybe 1 should call some of ‘4 case.
5 these other people? Maybe I should call the 5 Q. Gotit. Was the issue regarding --
6 Estate of Connelly or speak with DeClemente or 6 and I'm going to break that up because 1
7 speak with I don't know who else you would have 7 understand the distinction that you're drawing,
8 contacted? But did that occur to you at the time 8 On the sales tax issue that relates
9 ordid you look at that Burkett Report and say 9 to whether CPAP, BIPAP fits into the exemption,
10 this is complete? 10 on that issue was Reliable facing those same
11 A. llooked at this report and felt that 11 issues in 2007-2008?
12 it was complete and accurate. 12 A. Twould say yes.
13 Q. Yes. Right. And they've got offices 13 Q. Okay. Is that your memory?
14 all over the State; right? 14 A. That's my memory, yes, sir.
15 A.  Well they're a highly respected firm. 15 Q. Okay. And how was Reliable handling
16 Q. Yes. I wantto talk to you now a 16 it? Were they in the more aggressive camp where
17 little bit more specifically about the sales tax 17 they were saying we're not even -- we're riding
18 issue. Inyour own words, what was the salestax |18 bareback. We're not going to put anything --
19 issue? 19 money in reserve. Or were they more conservative
20 A.  Which company are we going to talk 20 where Reliable said we're going to put money
21 about? ‘|21 -aside in an escrow account?
22 Q. Abacare. The idea that it wasn't 22 A. T@don't know the answer to that, 1
23 sufficiently reported, it didn't come into the 23 know they were very, very concerned about that
24 Burkett & Burkett Report. ' 24 and that they were anticipating that --- I think
25 A. Okay. They took a very aggressive 25 it was that we hope for the best but we're going
Page 142 Page 144
1 position with respect to this court case. They - 1 to play for the worst. No, there was no escrow
2 -they took -- there were -- it seemed that 2 account, but I think that they were paying tax on
3 among the statewide organization, there weretwo | 3 some of these items. ' '
4 “groups. One group said we think we're going to 4 Q. Okay. And you said, I think you said
5 be absolved of paying sales tax on this entirely 5 that you didn't do the sales tax returns for
6 and so we're not going to set up any reserves, 6 them, somebody else had that charged?
7 we're not going to do anything. We think we're 7 A. They did that internally.
8 going to win, ; ’ 8 Q. They did that internally. Okay. And
9 And then there was another group that 9 who in their company would know for sure how they
10 said you know we might not win. If this court is 10 were handling it?
11 going to the Supreme Court we might better be a 11 A. 1 would say either Jeff Reed or
12 little more conservative. 12 Martha Jo. :
13 Q. Right. : 13 Q. Okay. Does Martha Jo -- she was in
14 A. . Abacare took the least amount of 14 here today; wasn't she?
15 money out of pocket now. That's one issue. The 15 A. Yes.
16 second issue is per Mr. Selander, they were doing |16 Q. Does she have a tax background?
17 some things on those sales tax returns that 17 A. She's an attorney.
18 benefited the current checkbook. 1 don't have to 18 Q. She's an attorney.
19 pay sales tax this month, nobody's standing there 19 (Off the record briefly.)
|20 checking behind me and the accounting did not 20 BY MR.MYRICK: . .
21 match up with what was being reported on the 21 Q. Let's go to the second issue and
22 sales tax return. Mr. Selander told them that 22 this one ] understand less well. That there was
23 loud and clear.” ' 23 an under reporting in addition to the sales tax
24 So there are two completely separate. 24 issue, that there was some sort of under
25  One's a technical, will we be taxed on this? Do 25 reporting of monies coming into the business that
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1 mean that it's acceptable behavior. And Mr. 1 examination notice came down, Murrell Smith got
2 Selander's being absolutely professional in his 2 it and said well, you know, we didn't -- you
3 advice here. 3 know, okay guys, how do you want us to handle
4 Q. So let me ask you this question. 4 this because all of the records through the North
5 Have you spoken with Mr. Selander at all about 5 Charleston through a certain period are down
6 this paragraph in the minutes? 6 there. And all the records for this -- for the
7 A. No. , 7 rest of this operation for this period of time
8 Q. Do you know if his take on what he 8 are down here.
9 was representing is the same as yours? 9 Well the Department of Revenue said
10 A. . No. 10 thatain't our problem. We're going to make an
11 Q. Do you know what he thought about Mr. 11 assessment as a whole and you two can fight it
1z "DeClemente's position? (12 out. You, meaning the current owners of Abacare,
13 A. No. 13 which was ATMES, owe the whole amount. And you
14 Q. At some point were you called upon to 14 - two can fight out who owes what portion. And
15 help Reliable or maybe ATMES or maybe Abacare go 115 they hired their own folks to represent them on
16 to the South Carolina Department of Revenue and |16 the sales tax for their part and ---
17 ° attempt to reduce the amount the South Carolina 17. Q. Do you know who Abacare hired?
18 Department of Revenue said was owed? 18 A. T'veseenit, but] can't recall.
19 A.  Yes. _ 19 Q. Okay. Do you have somewhere a giant
20 Q. Tell me a little bit about that. 20 SCDOR ATMES controversy file.
21 A. 1didalot. What I -- first of all S 21 A.  Tthink that was what was uploaded to
22 when they got the notice of examination, I went 22 the drop box was the -- the whole file.
23 tothe ATMES folks. I didn't have anythmg todo 23 Q Okay. That's the whole file.?
24 with Abacare. Abacare said we're goingtohire |24 A. Who ---
25 our own experts. And we said fine. 25 Q.  That would probably be my paralegal.
Page 150 Page 152
1 Went to the ATMES people and said 1 A. Okay.
2 "Here's what you're facing." Thisisa 2 Q. ' Debbie Fisher?
3 ""documentation game. And I prepared them, I 3 A. TI'mnotsure. I know Ms. Diaz.
i | 4 continued to go back and say you need these 4 - Murrell's paralegal got it up on the drop box
| s proofs, you need this documentation, you need 5 finally and from there I don't know who got it.
6 these reports. This is a records and proofs kind 3 Q. Gotit. Okay.
.7 of examination. 7 . A.  Well, we get -- the entire file is
8 Second, I think there was a letter 8 there, everything.
9 - that we talked about here earlier in the day in 9 Q. Let me ask you some questions just
10 which I wrote Roger Watson, who I've had good 10 briefly about the Burkett Report. What was the
11 relationships with years and he's a fair and 11 purpose, the original purpose of the Burkett
12 equitable person with the DOR and said, "Look, 12 Report?
13 they didn't comply with the amnesty period, but 13- A, It was my understanding they wanted
14 how about -- how about giving it to us anyway?" 14 to sell the company. Whether they were going to
15 I don't remember what happened, but 1 15 sell it to Mr. DeClemente or they were going to
16 think that they did. 16 sell it to a third party, this valuation was done
17 Q. Yes. Okay. And remind me. because | 17 to aid them in a sale.
18 know, but is it ATMES and undemeath that 18 Q. Okay. AndI've understood what
19 Reliable and Abacare? . |19 . you've said was these things get away from people .
20 A. Currently, yes. |20 and it could end up in the hands of somebody who
21 Q. Okay. Allright. So when you say 21 didrelyonit. 1 understand that part of your
22 you undertook it on behalf of ATMES, wouldn't 22 testimony. -
23 that necessarily mean taking it on behalf of 23 A, Itsinmy hands
24 Abacare as well? 24 Q. But let me ask you this, couldn't it
25 . A.  Well, here's what happened. Whenthe ~ |25 be true that that Burkett Report was prepared for
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1 Mr. DeClemente and Ms. Connelly for their T A. Yes.
2 education in determining a sales price for them 2 Q. So what was her link up with Phillip
3 toask as opposed to something a purchaser would | 3 DeClemente? He wasn't.in Reliable at that time;
4 use? 4 right?
5 A. I certainly understand your point and 5 A. Idon't know. .
6 your question. The problem is it may -- whatever 6 Q. But was she accessing information
7 its intention whatever was intended it ended up 7 through Phillip DeClemente? Did she ever tell
8 going to NBSC and supporting the loan that ATMES' | 8 you how she was getting information about the
9 folks bought the company with. I got it. If it 8 company?
10 wasn't intended for me to get it, how did 1 get 10 A. I--Tdon't have any comment on
11 it? 11 that.
12 Q. Tunderstand. And it sounded like 12 Q. Okay. You don't know? It is under
23 when you were approached in 2008 to do the due - |13 oath if you do know.
14  diligence on valuing the business and you looked |14 A. Itwasmy understandmg they were
15 at the Burkett Report, from where I was sitting 15 having an affair.
16 over there it sounded like your involvement 16 Q. Okay. So there was a relationship
17 really had to do with creating a package for the 17 between, and I understand you've said you're not
18 lender because the lender is the one that wants |18 saying that you know that first hand, you're just
19 to know if there is financial support for this 19 saying that's what you understand. But that
20 deal. Am I understanding that properly? 20 - provided a conduit of information between
21 A. Tthink you've got the idea exactly.. 21 Reliable and Abacare?
22 There are two -- we had -- Kim Cuce, who's a 22 A.  Yes.
23 force of nature if you've not met her and she's a 23 Q. Okay. It would be so helpful if I
24 very powerful woman. And she had decided that |24 could always read my writing. It really would,
25 she wanted to do this deal. And she came andshe |25 I'm just saying. Do you know this -- tell me
Page 154 Page 156 -
1 says well we can get the bank to loan us the 1 about when these evaluations like this are
2 money and [ said they asked me, "Well can we pay | 2 created, is there any other purpose for them that
3 for this?" 3 you know of, aside from helping determine a
4 And Kim kept coming back with 4 price?
5 financial projections and forecasts and that sort 5 A. No, sir, it's strictly a price
6 of thing that would support that this -- this was - 6 oriented thing. One value -- you do valuations'
7 aviable business and that the Charleston market 7 for estate purposes, either estate planning, et
8 was wide open and they were just going to make 8 cetera for sales. To justify loan applications,
9 tons and tons of money. 9 although banks have gotten to where they don't,
10 I didn't -- of course, I didn't care 10 you know, you got the collateral oryou don't
11 whether they bought it or they didn't buy it. 11 have anything,
12 I'm just trying to protect my clients from making 12 Q. Yes.
13 an error.’ The financial statements did support 13 A. But generally it's estate planning
14 purchasing this business. : 14 and sale.
15 Q. The financial statement being the 1s Q. Okay. And who ---
16 Burkett Report? 16 A.  And divorce.
17 - A. The Burkett Report, the subsequent 17 Q. What is the name of the banker that
18 projections that we prepared for the bank. But 18 was involved in lending the money on this deal?
19 again, you can prepare -- if you prepare 19 A. Melissa White with NBSC.
20 projections on the wrong information you get what |20 Q. And she's here in Sumter?
21 you --- 21 A. Yeah, she's the city exec, | believe.
22 Q. So Kim Cuce was coming in with these 22 Q. Okay.
23 projections saying this is the deal we, Reliable, 23 A. She's first rate by the way.
24 want to do because Kim Cuce was a part of 24 Q. Earlier you mentioned that you had
25 Reliable at that time? 25 testified as an expert in some other lawsuits.
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r Page 165 Page 167*,
1 from the purchaser. The purchaser was exempt. 1 A.  Now Murrell and Jeff were absolutely
2 South Carolina was extracting sales tax from the 2 involved in this. T mean there wasn't a -- she
3 purchaser that -- from the seller that they had 3 wasrunninga solo act or anything. They knew,
4 never collected. Does that make sense? 4 but she was the lead.

5 Q. Yes. 5 Q.  Allright. Was she under any sort of
6 A. Normally sales tax -- you buy 6 time constraint? -

7 something for a dollar and they charge you eight 7 A. Tdon't know.

8 cents sales tax and well you send it in. In this 8 Q. Wereyou? '

9 case they came along and retroactively said this 9 A. Everybody had their hair on fire.

10 istaxable and the people said, but we didn't 10 They wanted it done right away.

11 collect the sales tax. And they said we don't 11 - Q. Yes. And do you remember a little

1z . care, we need the money, And that was the 12 bit more about that? Was it a short period of

13 political solution. So that's why this all hurt 13 time in which it had to be done or they just

14 so bad, it went straight from the top to bottom. 14 wanted it ---

15 Q.  Because the money was never 15 A. 1don't know whether there was some

16 collected? 16 time deadline or whether it was just an urgency

17 A.  That's correct. 17 created by desire. ‘

18 Q. Isee. That does teach me. Do you 18 Q.  And what did that do in terms of your

19 . know this, do.you know if Reliable's method for 19 role? Did that put pressure on you to get it

20 handling sales tax changed in any way after the 20 done fast? =

21 . Supreme Court decision in Home Medical Services, |21 A.  Youdon't press me -- you don't push

22 Inc. versus SCDOR? 22 me to do things faster than I'm willing to do

23 A. My --1would suspect, knowing Martha 23 them. I'm going to do it at -- you know, if you

24 Jo that it's being done absolutely according to 24 want me to do it, I'm going to do it and I'm

25 the law. 25 going to do it my way. So if I'm answering your

Page 166 Page 168
1 Q. Yes. But my question is a little 1 question is I don't -- if you wanted it done
2 different. Do you know if it changed? And 1 2 before now you should have started sooner. -
3 know you said you don't know how they were 3 Q. Okay. How did you acquire the
4 behaving in 2008. Now I'm just asking separately 4 Burkett Report in the first place?
5 do you know if their behavior on the issue 5 A. ldon'tknow. _
6 changed? 6 Q. Whoputitinyour hands?
7 A. 1do notknow. 7 A. Ido not know. _
8 Q. Okay. Was it Murrell -- I guess it 8 Q. Do you ever remember making calls to
9 was Murrell and not Reed that approached you to 9 getit or did Kim present it to you maybe?

10 do the due diligence on the purchase of Abacare? |10 A. Tdonot know.

11 Is that what you told me that it was Murrell and 11 Q. Okay. Do you believe -- this is

12 not Reed? : 12 - tough, but you're a straight shooter. Do you

13 A. 1 will tell you the way the deal came 13 believe that it is sufficient due diligence to

14 about that this was Kim's -- Kim and Phillip's or 14 look just at this valuation report by Burkett in

15 Kim's idea and that basically she talked Murrell 15 order to give them an opinion? Do you think

16 and Jeff into doing it. 16 that's sufficient? '

17 Q. But -- and then who said to you do 17 A. I'm-I'mpulling from your question

18 the due diligence? Who said that? 18 is it my -- my -- am I responsible for' this screw

19 A. That would probably have been Kim. 19 up because I didn't do -- because 1 didn't do'

20 Q. That would have been Kim. And the 20 enough due diligence? And I'm sorry .but I'm

21 bank didn't - they didn't ask you to do it, they 21 going to reject that. . o

22 didn't pay you to do it, it was done at the 22 Q. Fine. So you think that it is enough .

23 behest of Kim probably for Reliable? 23 torely on the Burkett Report? S

24 A. Yes. 24 A. Especially based on the foundation of

25 Q. Okay. - 25 Hood & Selander and Burkett | had no reason.
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1 They're top notch firms, no reason to doubt them. 1 just takes me awhile to go through and make sure
2 Q. Yes. Gotit. Did you travel : 2 I'm being complete. C
3 anywhere in doing the due diligence? Did you go 3 ' '
4 to Charleston? MR. MYRICK: What's the
5 A. No,sir. - 4 next number.
6 . Di 1 ilding? 5 :
s g Noc’l chr)u ook at the Abacare building? COURT REPORTER: Sever,
8 Q. Didyoulook at any back-up financial S LETTER FROMB};\DHAM
. (9) do;umenthtl;)ir: at all from Abacare? s ( TO WATSON DATED
‘ A ) 9 12-9-09 WAS MARKED FOR
11 Q. Did anybody on the purchaser's side 10 IDENTIFICATION AS
12z of the equation and not you necessarily, but did 11 DEPOSITION EXHIBIT
13 anybody go back and harvest the minutes from 12 NUMBER 7)
14 Abacare to figure out what the issues the 13 LI o e
15 business was facing during the couple of years 14 BY MR. MYRICK:
16 ahead of acquisition? 15 Q. I'made a request of Murrell Smith for
17 A. 1don't know the answer to that. 116 all documents that he has that related to
18 Q. Okay. One thing I just want to seek 17 Reliable. .And he said he didn't have documents
19 some clarity on that - you've asserted 18 and hq pointed the request to you and you
20 challenges against Hood & Selander but none as 19 comp lied for me, Mr. Bra_dh.an.'n, and sent me a
21 against Burkett, Burkett & Burkett. What is the 20 fanp[y of documents. This is in that subset.
22 distinetion i ’ ind? . 21 This is a letter dated Wednesday, December 9th,
stinction in your min ) 22 2009. It's to Roger Watson. Who is Roger
23 A. Okay. And -- and I covered that in 23 Watson?
24 this report. - 24 A, He's--1don't know if he still is,
25 Q. Okay. That's the one I got today? 25 but he was the head of the Florence office for
_ *Page 170 ! " Page 172
1 A. Yes,sir. 1 sales tax. Super guy.
2 Q. Okay. 2 - Q. Okay. And what is this letter about?
3 A.  And essentially just to -- just to -- 3 A.  What we're doing here is -- there was
4 I'veread Mr. Burkett's report. He followed 4 aamnesty period for penalties. 1 believe it
5 industry standards. In my opinion he did what" 5 was,.
6 was required based on the information that he was 6 Q. That you referred to earlier?
7 provided. I don't have a quarrel with his report 7 A. That's right.
8 based on the information that he was provided. 8 Q. Right '
9 But if they had disclosed the sales tax issue, it 9 A.  And I was making the case to Mr.
10 could.have been dealt with simply and easily. He |10 Watson that for a variety of good and valid
11  -- he's quite competent and capable of making an 11 reasons that the company did not comply with the
12 adjustment to take that uncertainty into account 12 amnesty and here's why and would they consider
13 in doing his calculation. But he was not made 13 granting amnesty in arrears if you will.
|14 aware of it. That's all they had to do. 14 Q. Okay. And ofthis letter I'm just
15 It's not unusual at all when you do 15 going to ask you about a few sentences. 1'l]
16 an evaluation for them to tell you oh, we got 16 read it and then I'll just ask you for a little
17 some things over here on the, you know, on the 17 insight.
18 side. There are some issues that are unresolved 18 Second paragraph, "Reliable Medical
19 and you're going to find. And youputina 19 is a durable medical equipment supplier and was
20 valuation allowance or a provision or you make 20 affected by the confusion in application of sales
21 some adjustment for that because there are things |21 tax to their products." o
22 that we just don't know what the outcome of it 22 What do you mean by confusion in
23 will be. 23 application of sales tax? What did you mean when
24 Q. A lot of these questions have been 24 you wrote the letter? :
25 asked soI'm not going to ask them again. It 125 A.  When the -- the two cases came along
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Page 173 Page 175
1 there was a decision and if I cite this 1 A.  The purpose of this lettér was to
2 incorrectly someone please correct me, that all 2 build a support for the Reliable ATMES group
3 this stuff was not taxable; all right. Andthe 3 should have done something within a timeframe
4 case was immediately appealed to the Supreme 4 that they did not. They didn't get an email that
5 Court and the Supreme Court sometime later 5 --1mean in other words there was an emai] that
6 decided that it was taxable. 6 went out that notified them of this and | was
7 And so that as we've talked about 7~ making the point that I didn't think that was
8 there was a period of time in which DME Suppliers | 8 proper notification, et cetera, et cetera and
9 were kind of up in the air, All well, great we 9 that he had the authority to grant some relief.
10 don't have to pay tax on this anymore and another |10 Q. It'sagood letter. If1 had the
11 group said it's not yet decided. So there was a - 11 authority I would have responded favorably to
12 period of time in which there was no this is the 12  that letter.
13 law. That was the confusion, 13 A.  Thank you.
14 Q. Okay. And when were you first aware 14 bbb b
15 of the confusion? 15 (ENGAGEMENT LETTER
16 A. Idon't know the answer to that. 16 FROM BRADHAM DATED
17 Q.  Okay.  2007-2008 in your role for 17 10-19-09 WAS
18 Reliable or you just don't know? 18 MARKED FOR
19 A.  Tjust--1flat don't know. 19 IDENTIFICATION AS
20 Q. Okay. Because I know you didn't do » 20 DEPOSITION EXHIBIT
21 their sales tax you told me that. 21 . NUMBER 8)
|22 A.  That's right. : 22 B e o e a
‘123 Q.  The second sentence I'l ask you 23 BY MR. MYRICK: ,
24 about, first sentence of the next paragraph, "The 24 Q. Allright. Let's go now to Exhibit
25 taxation of DME Products has been subject to 25 8. Similar thing, it's a letter from you ---
Page 174 Page 176
1 strong controversy over the past few years with 1 A.  These letters will trip you up every
2 taxpayers taking positions that nothing is 2 time.
3 taxable to fully taxablé and no guidance has been 3 Q.  Then this one is a little different. -
~ 4 available until he South Carolina Supreme Court 4 This is October -- the first letter is December
1 s reversed an earlier decision of an administrative 5 9th, 2009, so they're not in chronological order.
6 law judge in 266-38 Home Medical Systems versus | 6 This one is called engagement letter and it's
7 SCDOR filed April 20th, 2009." 7 dated Monday, October 19, 2009, to Martha Jo.
8 When you wrote the letter, this 8 A. Yes. ' o
9 letter in December of 2009, had you recognized ) Q.  It's very -- the woman who had joined
10 that there had been a controversy about this 10 us here today earlier, sister of Murrell Smith
11 thing over the past few years? 11 employed at Reliable. What is this letter?
12 A. I was aware that there was -- there 12 A.  When ATMES group received the
13- was --of the status of the case. That they had - 13 notification of the sales tax they were up in
14 acase, that they won and they were all 14 arms, what do we do. And I generally don't work
15 celebrating. And then the second that it was 15 by the hour. And so what ] said is I will
16 - appealed the celebration quieted down. 16 undertake all these tasks with the understanding’
17 Q. Right. 17 that my compensation, if any, will be based on
18 A. S0 18 the reduction in sales tax that I might be able
19 Q. Do you remember the celebration when 19 to achieve. By the way, I lost my shirt on this
20 they won in 2007? 20 deal.
21 A. ldo. 21 Q. Okay. So you were engaged. Martha
22 Q. Okay. 22 .Jo Johnson signed and accep.ted your offer where
23 A. My position was you ain't won 23 ‘you said look I'll go and see if I can get you L
24 anything yet. This ain't over. 24 some of this sales tax back fro'm SCQOR or you're
25 Q. Okay. 25 not obligated to pay it? And I'll take it ---
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Page 177

Page 179
1 I'lldoitona gontingency. You don't have to 1 attempt to earn this cbmingency fee?
2 pay me an)./thmg unless 1 succeed for you and then 2 A.  Ninety-five percent of any
3 it will be glgllteen percent of the tax amount 3 examination is preparation. It's not point of
4 reduced; is that accurate? 4 law. It's not you're right and I'm wrong and
5 A.  That's correct. Yes, sir. 5 it's according to code section so and so. It's
6 Q. Now vyhat 1 didn't find anywhere is 6 getting -- you've got hundreds of -- perhaps
7 your presentation to the South Carolina 7 hundreds of thousands of documents, but certainly
8 Department of Revenue about why these monies 8 thousands of documents that are in tumultuous who
9 should not be assessed against your client. 9 knows where shape. The auditors, if you hand
10 A.  Well what we did, the actual services 10 them that, they're going to write youaticket
11 rendered were (1) preparing them for this 11 and walk out the door.
1z examination. They were totally without a clue. 12 So my job first was to prepare the
13 Q.  Preparing whom? : 13  client to get them ready to be examined. And the
14 A. The ATMES folks. The internal 14  auditors in this were very appreciative of the
15 - accounting staff, they had no clue what they 15 work that was done so they could do their job and
16 needed to get, how they presented it. We went 16 geton down life's road. And I think that's
17 over iteration after iteration of no, no you're - 17 reflected in the results that they got. They -- .
18 - you're dealing with someone that doesn't want 18 they didn't give them a thing that they weren't
19 to understand this has got to be clean and simple 19 entitled to, but they didn't go out of their way
20 and we just went through and again they were 20  to hammer this company which they could of just
121 going through the information and I was helping 21 because of the lack of preparation.
22 them put it in a form and format that it could be 22 Q.  So what I'm hearing you say is you
23 examined, that we might have favorable results 23 helped them organize the documents so that the.
24 and then arguing if there were cases, you know, 24 Department of Revenue wouldn't have to do it so
25 points that we might have some position to argue |25 to make the process smoother? You really didn't
Page 178 Page 180
1 with the agents that were involved. And then 1 have an argument to make on the merits because
2 lastly trying to reduce any penalties that might 2 the Supreme Court had made that decision.
3 beinvolved. ’ 3 A.  There's more to it than just that one
4 Q. Okay. Did you ever take the position 4 issue. There's here's our general ledger that
5 with SCDOR, hey, these are -~ this is an 5 shows this much in gross income, here's our sales
6 exception for prosthetic devices. Prosthetic 6 tax. Do we have the support for the exemptions
7 devices have evolved. A CPAP or a BIPAP is 7. we claimed in the form and format that the
8 something, it's a new way.of -- it's a new 8 Department of Revenue is looking for? Can we
9 machine to help replace the function of the lung, 9 reconcile our income to our sales tax returns?
10 These other things like the nebulizer are in the 10 Proveit,
11 same area. And so this assessment should fall in 11 Sales -- the Department of Revenue
12 the exemption. Did you ever take that position 12 wanted here's your bank deposits, here's what you
13 with the Department of Revenue? 13 reported on the tax return, why are there :
14 A. It was my understanding at this time 14 differences? Okay. Just exactly what we were
15 that this audit was done that issue had been 15 talking about with the Abacare case. So we
16 decided by the Supreme Court. So I'm not going 16 - needed to be able to explain each and every
17 to go and say the Supreme Court is wrong, Mr. 17 difference between what went in the bank and what
18 Auditor. You know, they decided -- they came 18 was reported on the sales tax return. We claimed
18 down and made it an error. 1 don't - don't 19 we didn't -- that this particular customer even |
20 believe that's a good idea. 20 think Tuomey Hospital, some of their operations,
21 Q. And I agree with you. So I guess my 21 some were e>.<empt.anc-i some were not. There's so
22 question is, what possible service could you 22 many inconsistencies in this tax -- tax law.
23 provide to them that might even result in a 23 It's - it's not a simple law.
24 victory to them? If the Supreme Court has said 24 Q. Didthe per:nod for.the assessment .
25 all these monies are due, what did you do to 25 that you were arguing against, this $187,838 did
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1 itcovera period while Abacare was not owned by 1 celebration when you told them look, this isn't
2 the Reliable Group out of Sumter? _ 2 over. When you were looking at valuing bringing
3 A.  Tthink that this is just related to 3 in Abacare, did you talk with Murrell Smith and
4 Reliable and not -- not the Abacare overflow 4 say there maybe risk here because remember you've
5 issue, but I'm not certain of that. | think this 5 got that administrative law court decision, but
6 is just the Reliable side of the house. 6 youdon't have a Supreme Court decision yet.
7 Q.  And did Reliable -- was Reliable 7 A. Twould say no, sir. That was --
8 based on your experience there, was Reliable 8 that was not the only risk and 1 would definitely
9 facing the same challenge that they had to pay 9 tell you no, I didn't say hey, you know you might
10 back sales tax because they thought an exemption |10 have a sales tax issue here. 1 was worried about
11 was going to apply and the Supreme Court saysno |11 you're paying eight hundred thousand dollars for
12 anexemption doesn't apply? 12 acompany that's never shown a profit, or shown
13 A. That's true. _ 13 minimal profit. .
14 Q. - So from this can we deduce that Mary 14 Q. Soyou were worried about kind of
15 Jo did not deduct those monies in 2008-2007? 15 ~bigger things?
16 A.  I'm not sure I understand the 16 A. The bigger issues.
17 question. _ _ 17 Q.  The bigger issues. Okay, things like
18 Q.  Well we talked about the fact that 18 that because it hadn't shown a profit?
19 Reliable was facing the same issue. 19 A. Exactly.
20 A.  I'm going to generally agree with 20 Q. Is what you said. Is that true that
21 that statement, but there was a lot more to it 21 Abacare had not shown a profit by the time it
22  than just that singular you didn't pay sales tax 22 camein? : :
23 onthese items. There were customers are taxable |23 A, Well, let's give me just a minute. |
|24 -or non-taxable, you know. Use tax on software, 24 apologize this writing is in about two font. But -
25 there were all kinds of issues that - so you 25 if you look at the bottom lines you can see how
Page 182 Page 184
1 can't just narrow it down and say it's the 1 erratic the profits were.
2 Supreme Court. It's the application of the 2 Q. Page 19 of 55 of the Burkett Report.
3 Supreme Court decision. There was more to it. 3 And these are -- the title is -- the page title
4 Q. Do you believe in your analysis that 4 is Abacare Home Medical, Inc. historical income
5 Abacare might have similar issues with whether 5 statements adjusted for the years ending and then
6 customers are exempt or whether software usages 6 it goes 2004, 2005, 2006, 2007, 2008.
7 might have been categorized in the way you just’ 7 And the columns at the bottom, 2004
8 described them when it presented its valuation to 8 negative eighteen thousand, I'm rounding. Year
9 Reliable? When it had the valuation done by 9 2005, negative fifty-five thousand, year 2006,
10 Burkett, Burkett & Burkett, that's what I should 10 ninety-six thousand. That would be rounded to
11 say. 11  ninety-seven thousand. 2007, negative eleven
12 A. . Would they have had similar issues? 12 thousand. And annualized for 2008 a positive -
13 Q. Yes. 13 one, twelve, five-thirty.
14 A. More than likely, yes, sir., 14 A. Now the annualized is the point I've
15 Q. Okay. We talked about the fact that 15 been trying to make. They took four months and
16 in 2007 you were aware of the celebration about 16 disregarded all the losses from all the prior
17 hey, they finally recognized that DME is not -- 17 years and said oh, well it'll be different in the
18 fits under the exemption for let's just say for 18 future based on these four months. ]
19 example, respiratory devices. There was a 19 And then the way they v?lued _thl_s
20 = celebration in 2007; you remember that? 20 ' company is they took that annualized net income
21 In 2008, you were called upon to help 21 and they exploded it forward and said this
22 - them evaluate another business that they're going {22 company in the year -- let's see -- if I'm
23 to draw into their family of businesses that is 23 belaboring this y'all tell me to be quiet. But
24 also durable medical equipment. Did you bringto {24 _they exploded it forward to projected income of
25 their attention having remembered that |25  like two and three hundred thousand dollars. And

Min-U-Script®

~ Page 206

Rayl Reporting Service. 843-424-3431
. drayl@sc.rr.com

(46) Pages 181 - 184



ASSISTIVE TECHNOLOGY MEDICAL EQUIPMENT SERVICES, LLCv.

DONNA C. CASH, ET AL

ART BRADHAM, CPA
October 18,2013

Do you agree with that?

Page 193 _ Page 195
1 and correct, what I've attempted to do was to 1 A. Thatis what | wrote, yes, sir.
2 take that four thousand dollars a month out of 2 Q. Allright. Do you agree that that's
3 the Burkett calculations. 3 acorrect statement? Not just of what you wrote, -
4 Q. Okay. 4 butis it a correct statement as you understand
5 A. Andifyou follow those through I 5 the situation to exist on December the 9th, 2009?
6 Dbelieve that will -- that will make all the way 6 A.  Well, let me restate it in case what
7 through using his same capitalization rate, 7 I'vesaid here is not accurate. 1 felt that the
8 marketability discounts and others. 8 South Carolina Department of Revenue having won
9 Q.  Were there any other liabilities 9 the case was trying to be magnanimous and offer
10 other than the potential for this sales tax 10 these taxpayers some means to come clean, get the
11 liability? 11 taxes paid and offer -- and they offered a
12 A.  Yes,sir. They had notes payable. 1 12 clemency period via email. That's -~ that was
13 think they had leases payable. 13 what tl]{it' pare}graph was meant to say regardless
14 Q.  Were there any other liabilities that 14 of how it's being read today.
15  were misstated? 15 Q._ And that was because of a changed
16 A. Not that have come to our attention - taxatlon due to the case? ;
19 Q. That's what — . ' 17 A.  The DOR wanted to clean up all this
. 18 process. The taxation changed, yes.
18 A. Sorry. 19 Q. And insofar as Reliable was concerned
19 Q. Okay. Thank you. 20 you don't know, as I understand it, how they were
20 - MR.MARSHALL: Can we takea |21 handling the sales tax that might be due and
21 break before you rest your examination? 22 payable because you just simply got from them
22 ‘MR. HOWSER: 1 was through, 23 figures?
23 but anyway. ' 24
24 MR. MARSHALL: Can we take a " MR: SMITH: Object to
25 break and maybe you leave your option open. 25 the form, but go ahead and answer.
Page 194 Page 196
1 BY MR. HOWSER: 7 1 THE WITNESS: I agree
2 Q.  Let me refer you to Exhibit 7. If 2 with that, yes. :
3 we look at the third paragraph down, and this is 3 BY MR. HOWSER:
4 the paragraph that discusses the Home Medical 4 Q.  And with regard to the valuation
5 Systems case. In the last sentence of your 5 report of Burkett & Burkett, do all of your pages
6 letter it says this court case established the 6 of the report, which I believe are fifty-five.
7 taxability and a the number of DME products that 7 pages? :
8 have long been considered non-taxable. Did 1 8 A. This isn't my report. This is
9 read that correctly? 9 Mr.---
10 A. Thereversal did. 10 Q. The report you have in your
11 Q. Yes. 11 possession.
12 A. Right 12 A. It -- it says fifty-five pages and
13 Q. Okay. And then you say in the next 13 I've got fifty-five.
14 paragraph as a result of "the victory in the 14"~ Q. And all of the pages have draf -
15 Supreme Court case, SCDOR began a process to 15 A. Stamped all over it, yes, sir.
16 offer taxpayers an opportunity to voluntary 16 Q. Did you ever get a final report from
17 report and correct any errors'; correct? 17 Burkett, Burkett & Burkett?
18 A." Yes,sir. 18 A. 1did not, no, sir.
19 Q. The fourth paragraph says, "As a 19 Q. Did you ever ask anybody why you only
20 result of the victory in the Supreme Court, SCDOR |20 had a draft report and not a final report from
21 began a process to offer taxpayers an opportunity |21 Burkett, Burkett & Burkett?
22  to voluntarily report and correct any errors as a 22 A. 1did not ask. .
23 result of the 'changed"™ -- the quote being my 23 Q. Were you curious about that?
24 . quote, "taxation due to the case.” 24 A. Yes.
25 25 Q. Allright. And why were you curious
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Page 197 Page 199

1 aboutit? 1 BURKETT & BURKETT, CPAS

2 A. There are some CPA firms that are 2 WAS MARKED FOR

3 under the belief that if they issue a draft 3 IDENTIFICATION AS

4 report they don't have responsibility for what 4 DEPOSITION EXHIBIT

5 they wrote. It was just a draft. 1 don't know 5 NUMBER 9)

6 whether that was the logic here or not. 6 B A B e

7 Q. Did you ever think about calling 7

8 Burkett, Burkett & Burkett and asking them if MR. SMITH: Gentlemen,

s they had issued a final report? 8 what I have marked thus far to keep everybody in
10 A. Iwasnotin a position to 9 order I'm going to try to go fairly quickly. But
11 mdependent]y pick up the phone and call Mr. 10 L—— L\Iumber 9, Exhibit 9 is the draft report from
12 Burkert and say I've got a document 1 wasn't 11 Burkett. Ten is the 2008 ib
13 supposed to have and whatever. So, no. ig Hood & S:lr; :]Sdt ef Abretum prepared by
14 Q." Did you consider that you had a 14 +_:i+(3:++§f:_i++
15 document you weren't supposed Eo have? 15 (2008 TAX RETURN
16 A. Thadit. WhenI gotit, it's too 16 FOR ABACARE
17 late. o ) : 17 WAS MARKED FOR
18 Q. Well did you consider that you had a 18 IDENTIFICATION AS
19 document that maybe you shouldn't have? 19 DEPOSITION EXHIBIT
20 A. No, sir. When it's in general 20 NUMBER 10)

21 circulation, how it got to me is -- I -- I got 21 bttt A+
22 it. The bank got it, everybody had it. 22 y _ MR. MYRICK: It's the
23 .Q. Allright. How did the bank get it? 23 * one page?
24 Did the bank get it from you? 24 b
25 A. No, sir, not that I'm -- I don't 25 (AFFIDAVIT OF
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1 think so. 1 MR. BRADHAM

2 Q. How did the bank get it?. 2 WAS MARKED FOR

3 “A. ldon'tknow. Well, I'd ask the 3 IDENTIFICATION AS

4 question how did it get out of the Conne]ly’s 4 DEPOSITION EXHIBIT

5 possession? 5 NUMBER 11)

6 Q. Mr. DeClemente's possession? 6 FHtttH

7 A. Well, is it addressed to him? Yes. 7 MR. SMITH: One page,

8 1--1don't know how it got out of their 8 yes. Eleven is the affidavit of Mr. Bradham

9 possession. Iknow that Mr. DeClemente was 9 which you all have seen.

10 attempting to become a twenty-five percent owner |10 B s

11 in this new entity, as was Ms. Cuce. So I assume 11 (EMAIL, SELANDER

12 there was some motivation, 12 “TO BRADHAM

13 Q. AndI believe you told me you don't 13 WAS MARKED FOR -

14 know how you got the report? 14 IDENTIFICATION AS

15 A. Tdonot. , 15 DEPOSITION EXHIBIT

16 ‘ MR. HOWSER: Okay. 16 NUMBER 12)

17 Thank you. : 17 bt .

18 MR. SMITH: Anybody 18 MR. SMITH: Twelve is

19 else? Has this been marked yet, the report? 19 an email fron_:Bivid Se]andm Mr. Bradham.
20 A |20 i+

21 (DRAFT REPORT: 21 (MEETING MINUTES

22 VALUATION OF THE 22 BY HSOSID ]fLKSE%?g}I{)ER -

23 COMMON STOCKS OF 23 WAS MA

24 ABACARE DATED 7-14-08 24 IDENTIFICATION AS

25 FROM BURKETT, 25 DEPOSITION EXHIBIT
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The above-styled cause came on for hearing on
the 16th day of December, 2013, at 11:36 a.m., before
Judge J.C. Nicholson, Jr., Active/Retired Judge,
presiding_over the Circuit Court for the County of
Charleston, when the following proceedings were had and
entered of récOrd, to wit:

PROCEEDINGS

THE COURT: Okay. What do we want to hear
first?

MR. SMITH: Your Honor, I think the issue of

default and maybe their request to be -- I guess they

filed a Motion to Extend the Time --

THE COURT: There's a motion to it -- you filed
an Affidavit of Default,,but there's never been an Order
of Default. And they filed a Motion to Extend Time to

Answer. I think they have answered. And you've got a

- Motion for Default; right?

MR. SMITH: Well, it would be actually for‘a
damages hearing. Our positién, of course, the -Court
has -- the Court has entered a default and the gquestion
would be relief from the default. _

THE COURT: There's never been an Entry of
Default. All that's been filed is an Affidavit of
Default. Okay? |

MR. SMITH: -Yeah, but --

» Reported By: .
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Page

THE COURT: And what does -- an Affidavit of

Default's been filed, the clerk or judge has never

- actually entered the default.

MR. SMITH: All right.

little bit different position on that, your Honor,

because —-

THE COURT: What's your position?

MR. SMITH: I think it's pretty clear that it's

a —-- the position is --

THE COURT: I'm not arguing with whether it's

Well, I would have a

" in default or not. All I'm telling you, in the file,

there's an Affidavit of Default, and that's the only

thing that's in the file.
MR. SMITH: Right.

THE COURT: Okay?

MR. SMITH: And the clerk can file

'THE COURT: All right. At that point in time,

either the clerk can,enter a default or the Court can,

or you can wait and have a damage hearing. 'It's your

~choice. But none of that's been done.

MR. SMITH: But our position is, your Honor,

I

don't think there was ‘any discretion under the Rule and

under the Court decisions that once the Affidavit of

Default is filed, that the clerk has no discretion but

to enter a default. And so the standard is under

Reported By:

Rolayne M. Volpe,
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Rule 55. And I do think that's important to get that

settled before

THE COURT: Well, I'll agree with you it's

_probably Rule 55, not 60.

MR. SMITH: Okay.

THE COURT: And that's really the crux of the

issue .on whether I'm going to let them answer or not.

MR. SMITH: That's correct, your Honor.

THE COURT: I mean, that's really the

" bottom-line argument.

MR. SMITH: That is correct. I just wanted to

- make sure we were on the same field that it would be --

THE COURT: One thing I was trying to make

sure, ‘is that you realized there was nothing that had

been filed as a result of your Affidavit of Default, is

what I'm trying to make sure you. understood.

MR. SMITH: I did. And my position is that

there would be

‘entered in the

And the -- but

think we're on

nothing required to be filed. It's
file book, by the clerk, as the entry.
I can address that in my argument. But I

the same page as far as the standard --

Rule 55 standard.

THE COURT: All right. I believe --.is it

Declemente that's in default?

MR. MARSHALL: Yes, sir, Judge.

. Reported By:
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THE COURT: You have answered; is that correcf?

MR. MARSHALL: Yes, sir. |

THE COURT: You got a copy of his Answer?

MR. MARSHALL: I think it was in August of
2012. So we did at the same time that we answered and

counterclaimed and made reference to our nine

-meritorious defenses in the action, one of which is a

covenant not to sue} that Mr. Smith's clients entéréd
with my client, that was ignored when they filed the
suit against my client. But there are nuﬁerous
meritorious defenses. Under 6(b), if we have good cause
for an extension of time in which to answer, then that's
within the Court's discretion -~
| ' THE COURT: Well, when was your client served?
I mean, the first thing is the timing, thén the |
meritorious defense, and then the degree of prejudice.

| MR. MARSHALL: BHe was served January 6th -~

THE COURT: January 6th?

MR. MARSHALL: -- 2012. January 6th. So the

‘Answer was due February the 6th, 2012. At that time,'

Judge, he --

THE COURT: So he was served on January the
6th; is that correct? |

MR. MARSHALL: Yes, sir.

THE COURT: What's the date of the Affidavit of

Reported By:
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Default?

MR. SMITH: Your Honor, that's March 30th, and

‘I would --

THE COURT: March the 30th?

Let me just get ﬁhe dates down. _Then‘we'll
listen to your arguments. Okay?

MR. SMITH: Thank you, your Honor.

THE COURT: All right. Affidavit of Default's
on 3-30-12.

| MR. SMITH: Yes, sir.

THE COURT: When did you file your Answer?

MR. MARSHALL: The Answer Was,filed August 9th.
My élient -- |

THE COURT:_ All right. August the 9th.

And when did you file a motion to expand the
time or take yourself out of default, thchever you want
to call it?

MR. MARSHALL: At the same time that we fiied_y
the Answer ana Counterclaimé |

THE COURT: So we're talking about --

MR. MARSHALL: August 9th. I was hired by
Mr. Declemente in May. He had been.——

THE COURT: So you're talking about seven

. months after service; right?

MR. MARSHALL: That's correct.

Reported By:
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MR. SMITH: And, your Honor --

THE COURT: Let me just get.the dates down.
I'll listen to y'all's argument. Okay? |

| MR. SMITH: They're not right, your Honor.

That's what I'm -- : |

THE COURT: Okay. Well, you can --

So approximately seven months there was an-
Answer and a motion filed; is that correct?

MR. MARSHALL: Yes.

THE COURT: When were you hired?

MR. MARSHALL: I was hired, i believe, it was
May the 9th. My client had been involuntarily
hospitalized at the MedicalvUniversity of South
Carolina. You may -- this story was all over the news,
even in -- |

THE COURT: Well ~--

MR. MARSHALL: -- I believe. My client was

the man who blocked the bridge, who drove his car to the

"top, had some writing on his car, saying: Back away.

EverYbody in Charleston was furious at him because he
had kept everybody-from getting home on time. But he
was suffering éerious psychiatric illness at the time.
He was involuhtarily committed to MUSC four daysbprior

to the date that his Answer was due. And he remained

‘over there --

' Reported By:
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THE COURT: And if I remember correctly, he was
admiﬁted_on February the 2nd; he was discharged on
February the 16th. The diadnosis was bipolar, was
placed on lithium and Risperdal. Apparently he was
admitted again on February the 22nd, discharged on March
the 6th, bipolar, with lithium. And in May, he hired
you;

So if he was served on January the 6th, he was
admitted within the .30 days to the hospital; ahd he was
admitted again in February, hired you in March, and

nothing was done until August; is that basicelly

correct?

MR. MARSHALL: Hired me in May, Judge.

THE COURT: Right. Hired you in May.

MR. MARSHALL: And nothing was filed until
August; I was working.on this case. 1It's fairly

complex. There are --

‘THE COURT: Well, it's not complex as to .
whether there's good cause for him net answefing or-not.
It's just baeically three issues; right? The time_of
the motion, the meritorious defense, and the degree.of
prejudice of the Plaintiff. I mean, that's the'iseue
we're here on -- on the Motion} right?

MR, MARSHALL: I agree with that, Judge.

THE COURT: All right. Let me hear you, why I

Reported By:
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- should open up the default.

MR. MARSHALL: Well, first of all, there hasn't
been an Order of Default as ydur Honor has -- |

THE COURT: Well, if you read the rule; okay --
and I'll read it to you: And that the fact is made to
appear by affidavit or otherwise the clerk shall enter
the default.

That hasn't been done. That procedure hasn't
océurred. But you're still in deféult. You've still
got to get yourself out of default whether the clerk's

done it or the Court's done it. I just wanted to clear

‘something up with Mr. Smith. But he's right. That's a

procedural issue that the clerk could have done or the

Court could have done. ~ Okay? But you're in default.

“You don't wait eight months and send an Answer in and

that gets you out of default. Is that right, or is that
wrong?
MR. MARSHALL:, Well, I think if there's good
cause -- v
| THE COURT:  Well, that's what we're talking
about. 4Tell me yoﬁr-good cause. |
MR. MARSHALL: Good cause is that he ‘was

involuntarily hospitalized twice, that he was not in the

- position to --

' THE COURT: Well, do you have any medical

. Reported By:
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records to that effect, any doctors' statements, or
anything to give to me? |

MR. MARSHALL: Oh, yes, sir. I submitted --
Ifm sorry. I thought the last time that I was here, I
submitted the memorandum --

‘THE COURT: You sﬁbﬁitted a memorandum, but I
don't remember if any medical records were attached to
it. _

MR. MARSHALL: Yes, sir, they were attached.
But- I can hand up another copy.

THE COURT: All right. Do we have.thém?

(The Judge speaks with the Clerk off the
record.)

THE COURT: All right. Summarize the medical
records for me. Have they said he doesn?t know what
he's déing, or he doesn't have the capacity to deal Qith
his own affairs? Do I need to appoint a guardian for
him, or what's going on? '

MR. MARSHALL: Not at this point, Judge. He's

“doing okay. But if you look at the discharge note in

Exhibit 2, dated March the 6th, this is from his second

involuhtary hospitalization, March the 6th,of 2012, it

says:‘ Bipolar disorder with psychotic features.

And he was put onuRisperdal, lithium,

Thorazine, some pretty heavy antipsychotics. The

Reported By:
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- doctors noted insight and judgment were both

significantly impaired.

That's in Exhibit 2. 1It's page 1 of 3. I can
hand up my copy if you'd like. But the medical records
are replete with the evidence --

THE COURT: Exhibit 2 is a promissory note.

MR. MARSBALL: ©Oh, I'm sorry; You're right.
I've got it -- it;s stamped differently. It shbuld be
Exhibit 5, Judge.

THE COURT: ‘Okay.

MR. SMITH: Your Honor, if I couid just enter
an objection, for ﬁhe record, just that there's =-- this
isn't competent evidence right now.: Normélly they would
have to have an affidavit from a physician declaring
either him béing incompetent or not. He's trying to

interpret what is in the note. BAnd I just -- I want to

‘let that on the record, just --

' THE COURT: All right.
GO‘ahead. o
MR. MARSHALL: Thank you, your Honor.
Well, thesé are the normal -- medical records

kept in the normal course of business, and there is an

‘affidavit of authenticity with the records, so.

But, Judge, there are numerous other references

to the poor psychiatric condition, extremely poor, that

Reported By:
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my client was in at that time. So we submit to you,
Judge, that that doés constitute good cause, that he was
involuntarily hospitalized by the policé.at the'time'
that his Answer was due.
‘ THE COURT: I -- he was last discharged on

March the 6th. 'Still took five months to do something.

MR. MARSHALL: Well, I -- he was receiving --

THE COURT: I mean, my concern is the time
frame. I mean, you sit there and say he was in tﬁe
hospital; Yeah, he was in the hospital. He gets out of
the hospital, still five months later, he finally does
something. |

MR. MARSHALL: Well, he was still under --

THE COURT: I mean, why am I supposed to give
him a free pass -- |

MR. MARSHALL: Well, he was.stili under --=

THE COURT: -- because he was in the hospital?

MR. MARSHALL: He was still under outpatient

care for an extended period after he was --

THE COURT: Well, so what? I mean, do you have
anything saying that he didn't realize because of his

medical condition that he had been sued, and he didn't

realize the summons said 30 days?

MR. MARSHALL: Wéll, let me consult with him --

THE COURT: I mean, we're talking about fiye

Réported By: .
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months after his last hospitalization befdfe anything
was done. |

MR. MARSHALL: Right.

THE COURT: And we haven't crossed the first
hurdle yet, the time frame.

(Mr. Marshall speaks with his client off the
record.) o |

THE COURT: Mr. Smith, the entry of default and
the jﬁdgment of default, the judgment, you have to go to

Rule 60 since the entry is Rule 55. I mean, that's the

‘distinction.

'MR. SMITH: Yes, it is your Honor. Thank you.

THE COURT: I'm just trying'to find out whether
-~ which one you were going -- he was going on, 55 or
60.

MR. SMITH: Yes, your Honor. Thank yoﬁ.

THE COURT: I'm concerned about the time.
That's the first element.

MR. MARSHALL: - All right. I just consulted

" with him.. He said that, no, he was not aware that he

was missing a deadline. He says that he had -- before

3engaging my officé, he had the Mason Law Firm in Mount

Pleasant working on this issue, but that he was never
informed, or if he was, did not realize that he was —-

‘THE COURT: He can't read? I mean, it's very

Reported By:
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clear on the summons.

MR. MARSHALL: He reads well, Judge, but he
was -- he was not comprehending -- if he was.reading, he
was not comprehending what he was reading.

THE COURT: Well, do you have a doctor, or is
there anything in his medical records saying that he was
not competent?

MR. MARSHALL: Well --.

THE COURT: I understand he's bipolar.. I

understand he's on -- they put him on medication. I

- understand he had medical problems. But there's

thousands of people walking around the stfeets with
bipolar. _

MR. MARSHALL: Right.

THE COURT: But do you have anything that says

he wasn't competent to handle his affairs; therefore, he

‘didnft realize he had been served?

"MR. MARSHALL: Well, thé records indicate B
insighﬁ and judgment both significantly impaired. So I
would submit to you that that's --

THE COURT: Do they address the issue of the
lithium once they put him on the lithium, what happens
then? I would think that that would sighificantly.
improve his judgment, wouldn{t it?

MR. MARSHALL: Well, this is the discharge

v Reported By: -
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note, Judge. It talks about his insight and judgment'

being significantly impaired. " And then he did

continue --

Well, how long did you continue with

outpatient?

' THE DEFENDANT: Oh, for about 60 days.
(A discussion is held off the record.)
MR. MARSHALL: He says that it was at least 60

days after this second dismissal from the hospital that

bhe‘was‘continuing with intensive outpatient.

THE COURT: That puts him up to May whén'he
hired you, and two months later something was filed.

MR. MARSHALL: Thaf's‘right, Judge. I mean, it
was fairly cbmplex, and we were not dillydallying around
about it. And if you look at the pleadings, there --

THE COURT: But it dcoesn't take very long to

file a motion to set aside the entry of default. We're

not taiking ébout a judgment of default; talking about
an entry of default. That doesn't take long.
MR. MARSHALL: I don't think there's been any
prejudice to the Plaintiff in this case. The
Plaintiff -- |
' THE COURT: Well, we hadn't got -- we're still
talking about the time right now. v

MR. MARSHALL: Yes, sir.
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THE COURT: Why two months?

MR. MARSHALL: Well, I just thought it was in
the best interest of my client to file everything at
once, this -- the meritorious defenses can be at issue
when you're trying to overcome an entry of default, aﬁd
it took some time to go through all the paperwork and
develop those, so I thought it --

THE COURT: Okay. What's yéur meritorious

defense?

MR. MARSHALL: Well, they're outlined in the -

THE COURT: Well, just tell me briefly what
they are.

MR. MARSHALL: -- in the counterclaim. But the

main one, Judge, is that the suit never should have been

brought against Mr. Déclémente because -- andvI'vé
submitted -- I‘cah tell you which exhibit it is in just
a second.

But there's a stipulatidh‘that Mr. Declemente
would never be sued.as a result'of anything goingvon |
with these buéiness transactions. And it's quite
clear --

THE COURT: That was in the contract, or what?'

MR. MARSHALL: That's in the contracﬁ that

I've submitted --

THE COURT: Contract for sale or what? What

. Reported By:
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was it in?
MR. MARSHALL: It was along with ~- no. it was
a separate document that was entered at the time of the
sale. Let me see what you -- _
. THE COURT: Was he the sale;man( or what's the
deal? |
MR. MARSHALL: Well, he owned a local -- okay.

It's exhibit -- in the memo that I submitted, it's

Exhibit 4. 1It's entitled --

THE COURT: Exhibit 4?2 Okay.

MR. MARSHALL: -- Full and Final Release, in
which Mr Smith's clients promised to never sue
Mr. Declemente, which may be ‘another reason that he did
not appreciate that he was actuélly being sued by his
former --. former associates, business owners. But he
owned a medicai supply -- my client owned a medical
supply company here'in'town called Acme Assistant
Technology Medical Equipmént Services. And he had
a -- he sold 25 percent of his ownership.td Mr. Smifh's
clients.

‘ THE COURT: ' Okay.

MR. MARSHALL: And since there had been some
tumultuous dealings between the parties, at the timé
that Mr. Declemente sold his interest, they entered £his

Full and Final Release in which Mr. Smith's clients
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coveted never to sue my client(regarding anything
pertaining to -- | |
THE COURT: What are you referring to in this
agreement? | _ |
MR. MARSHALL: The Full and Final Release,
Judge? - -

'THE COURT: Yeah. I mean, where does it say

" you can't sue him as a result of the, I guess, selling

the 25 percent? 1Is that what it says?
MR. MARSHALL: It says in the large .paragraph
on the first page, the bottom of the paragraph: - In.

consideration of mutual promises, covenants, and

payments to be made pursuant to the bill of sale,

confidentiality agreement, and noncompetition agreement,

- the undersigned do intend to and do hereby individually

and for their heirs, executors, administrators,
successors, and assigns release, equip, and forever
discharge Phillip Declemente, as well as his_agénts,"’
servants, sucéessors, heirs, executérs} administrators,
personal -- all other persons, firms,_corporations and “k
associations and partnerships of and from any and all
claims, actions, causes of action, demands, rights,
damages, costs, loss of services, expensés, aﬁd

compensation whatsoever which the undersigned now has or

"which may have hereinafter accrued on account of or in

: Reported By:
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any way growing out of any and all ownership, interest,

or employment in any event that is set forth above, .

whether known or unknown, foreseen or unforeseen, and
any consequences thereof resulting or to result from
owﬁership of any of the companies-referenced above,
employment in or with any of the entities referenced
above, business relationships wifh any of the businesses
or individuals referenced above, as well as any
negotiation, contracts, or documents executed as a. i
result of the sale of the business as_referenced herein.

THE COURT: Okay.

MR. MARSHALL: So that would be the main

. meritorious defense. My client never expected to be

sued by his former partners because of this document.
THE COURT: What's the basis of the suit, the
cause of action?
'MR. MARSHALL: Well, they allege that my client

and the other Defendants did not accurately disclose the

‘manner in which they were withholding monéy for sales

taxes’on the products that my client's business was
selling. So they allege that they -- Mr..Smith alleges
that his clients paid too much money for theif interest
in my client's business, Acme, because it was not
disclosed to his clients. the method in which sales taxes

were being withheld. And then, subsequent to Mr. Smith
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purghasing the company from my client, they were hit
with a bill —-- a tax bill, of about $100,000, and so
they allege damages for that reason. |

THE CQURT: Okay.. Tell me about;the prejudice.

MR. MARSHALL: Well, I don't believe'that
Mr. Smith's clients have been prejudiced at all. ‘I do
assert that my client's been prejudiced by the fact that
Mr. Smith's clients have not responded to the
Counterclaim, which was brought some 460 days ago now,
and that's why we have -- - |

THE COURT: Well, you can't brihg a
counterclaim without legal éoursé. fou were outside the
30 days. So that Counterclaim_right now is basically a
nullity unless I allow you.to enter it. You knbw thaf.‘

MR. MARSHALL: Well, that's true. Certainly .
true.

THE COURT: Okay.. So you.can't -- don't sit 
ﬁere and tell me they haven't answered the Counterclaim}
therefore, that's your client's pfejudice. Your
client's prejudice doesn'tieven enter into this
equation. ’ |

MR. MARSHALL: Okay.

THE COURT: It's the Plaintiff's prejudice that

we're talking about. So tell me why the Plaintiff

‘hasn't been prejudiced.
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MR. MARSHALL: Well, I don't see any way in -
which they have been pfejudiced, Judge. They filed a
lawsuit in violation of a contract, and now they want to
claim that they've been prejudicedvby a late Answer,

which was filed well over a year ago. I don't see any

prejudice.

THE COURT: Anything else?
" MR. MARSHALL: No, sir.

' THE COURT: Thank you so very much for

. answering my questions. Thank you, Mr. Marshall.

Mr. Smith? -
MR. SMITH: ' Thank you, your Honor, very much.
May it please the Court. I'm here on behalf of Acme's,

and I have with me Jeff Reed, who's one of the members

of the LLC, and Mr. Smith regrets he could not be here.

His son's been in the hospital. cherwise, he would be
here. He takes this case very seriously. He apologizeé
for his absence but knows you'il undersfand. ' |

| Your Honor, I want to begin by -- I think the
Court was correct in looking at the dates, and .I think
that's important. And so I want to correct some --

maybe some misapprehensions on behalf of my opposing

counsel, Mr. Marshall. If I'méy'approach, your Honor,

here's a copy of when he was served. And, you know, I'm

okay if the Court wanted to consider the January 6th
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date. It really is immaterial, but we have on the
record and in the court file is a December lst service
date of 2011 after the filing occurred in October of
2011, so --

THE COURT; So it's actualiy accepted --
accepted the return on December the 1st?

MR. SMITH: Yes, your Honor.

THE COURT: Which was -- how did they come up
with the January the -- excuse me. -

| -MR. SMITH: January 6th? _
THE COURT: -- January 6th?
MR. SMITH:- I'm not sure, your Honor. I mean,

it's in this affidavit of -- Mr. Declemente's affidavit.

“You know, I don't know where that date comes from.. In

the end, it's really not completely material if the
Court considers January 6th or December 1lst.

THE COURT: Okay. |

MR. SMITH: - But I think the record is.December‘
lét, whiéh would add‘anothér 30 days or so, as far as
the timing goes. |

But during_that period -- and I think it's
véry helpful to havé the affidavit that Mr. Declemente

filed, becaﬁse, as the Court knows and was inquiring,

_the disability) in order to, you know, prevent or to

delay the time required to respond has to define, in
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fact, the Defendant who was served is incompetent:

THE COURT: Well, do you think -- do you think
he could say he was hospitalized, but for good cause,
there's got to be incompetence?

MR. SMITH: Well --

THE‘COURT: I'm not sure I agree with that --

MR. SMITH: I think -- |

v THE COURT: =-- that analysis that you've got to
really prove he was:incompeﬁent. Ail they've got to do
is show good cause. And if he's lying up in the

hospital with cancer or a heart attack, competence

doesn't even enter into it except maybe with medication

while he was in the hospital. I'm not sure he's got to-
show incompetence -- ‘

MR. SMITH: Well, you're iight -

THE COURT: -- to get around good cause on this.
motion. Okay? | '

MR. SMITH: Your Honor, I think tﬁat's correct.
I was poihtingfih terms of the days  of running you héve

to-show incompetence. But to show good cause, you're

exactly correct. And one of the -- one of the -- I
think the preliminary questions -- and as I go through
the time, T think it will be abundantly clear -- that

where we are right now is the Defendant has filed one

motion based upon two rules: One is 6(b) and the second
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is 60. There has been no motion ever filed for relief
from the entry of default. It is not before the Court.

I believe todayAthe Court -- it's not even -- so he's

ventered.—— default has been entered. He's asked for

extension of time or relief from a judgment undex 60 (b),

none of which apply. So he has not to this day even
requested relief -- ‘

THE COURT: Well, I may make a -- orally amend
the Rule 55, because that's what we're here on.

MR. SMITH: I understand. I just --

THE COURT: I'm not going to rule against him
just on that issue. Okay?

MR. SMITH: I understand. And I don't .think

the Court has to. I don't think -- I think there's an
abundant basis for the Court to uphold the deféult and

let us move to damages hearing based upon all the other

elements that are not there.

THE COURT: Why, when the man had three
hospitalizafions over a thfee-mbnth period -—.and I
haven't read the medical records, but according to
Mr. Marshall, it says he was -- was having a lot of
méntal difficulties when he was discharged,. plus he wasf_
handled as a outpatient for approximately a month or six
weeks? Why isn't that good cause to let him answer?

Because that's --
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MR. SMITH: It is not good cause bécause he's
had able assistance, other than himself, to respond to

the lawsuit. And, your Honor, what you have in the way
consider. One, there's been no showing from the

the doctor that says that that's an accurate assessment

of his condition.

THE COURT: Well, it's the medical records, and
I think the medical records would probably be admissible -
on their face. I don't know. I haven't looked atAthem
from that aspect yet. Okay?

Go ahead.

MR. SMITH: If I could continue, your Honor, I
think that,‘knowingAthe timing, the Court doesn't even
have to get_that.far. A '

But the only period of tihe after they were
served, your Honor, when the affidavit was filed, it was
120 days. We waited 120 days. We were ——‘you knoW,lwe
didn't wait until'thé 3lst day and go drop an affidavit
of default. There was an abuhdance bf opportunity there
for him to answef. In fact, I just learned through

opposing‘counsel that apparently the Mason Law Firm ‘had

this lawsuit and was assisting him at some point prior

to his involvement.
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But we know that a period of time has gone by
of 120 days and no actibn was taken. And all we know is
that there was some indication of a mental illness which
was treated. Thére was only a two-week period, 14 days,
out of the 120 days in which he was involuntary
committed, but he's had at least two law firms involved.‘

| Now, your Honor, we have the appearance of
Mr. Marshall --

And if I may approach, I ‘think the Court has
this, but I just --

(Document‘is>handed to opposing counsél and the
Judge.) _ ‘

MR. SMITH: Now, this is Mr. Marshall's letter
of May 14th filed with the Codrt, saying, you know, I
represent Mr. Declemente, and I'm -- tell me when the
default judgment, which, of course, we know, and we:
talked earlier the differencé between an entry of
default or being in default and a default judgment.

That was March 14th. |
'Yoﬁr Honor,. itvwaé after that period --
MR. MARSHALL: May 14th.

~MR. SMITH: I mean -- I'm sorry. May 14th.

ThankAyou.

THE COURT: May 14th.

MR. SMITH: May 14th.

. Reported By:
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To also further correct the fecordL the motion
to extend time was filed 87 days after that letter. The
correct date -- and that was on August 9th.

| (Document is handed to opposing counsel and the
Judge.) |

MR. SMITH: Thé Answer itself, contrary to what

was provided in terms. of the dateé by opposing counsel,

.the Answer wasn't filed until August 21st, according to

Mr. Marshall's letter.

So the accurate timelineihas'a service in
December lsﬁ; 2011. He goés,in and out of’treatmént”for
a total 14 -- the dnly period;‘aécording to his
affidavit, of involuntary incarceration was 14 days,
February 2nd through February 16th. iZO days later, we

file our affidavit. Then it's not until 165 days, after

.appafently the Mason Law Firm was involved, does

Mr. Marshall make an appearance. 87 days after the
letter of appearance by Mr. Marshall, the motipn to
extend time is filed under 6(B) and Rule 60, not seeking
relief under Rule 55. Then 101 days later --

THE COURT: Well, he did address -- I assume
that the letter of May the 14th says he wants to appear'.
whén he filed for the motion of default judgment. So I

assume he knew it was -- hadn't been reduced to a

judgment yet.
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MR. SMITH: Exéctly.. But, also, he knew.
that -- then, also, he should have known that it's in

default, that he had to move to be relieved from

| default_—-'

THE COURT: T understand. He --

MR. SMITH: -- and no action waé taken. -

THE COURT: =-- obviously knew it was in default
at that time. |

MR. SMITH: Yes. .And no action under Rule 55
has been taken up until today to youf allowance of him
adding phat. But to this day, that has not been
undertaken.: And I think that's important. I think
that's important in terms of.what's allowed in terms of
discretion. I understand the Court's ruling --

THE COURT: Well, a lot of people -- in my
opihion, a lot of lawyers get confused between 55 and
60; when you're supposed to use 55 and when you're

supposed to use 60. I think that's a common -trait

‘throughout the legal community. Everybody sort of

merges them together.

MR. SMITH: Yes, sir. ‘

THE COURT: I'Ve asked a lotiof'lawyers, you
moving on 55 or 60, and they look like a deer in the

headlights. ’
MR. SMITH: Right. I understand. But it's a
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signifieant difference in terms of standards and ---

THE COURT: There is. I agree with you.

MR. SMITH: Yes. So at that point, your Honot,
it's -- solely on the basis of time, the Motion should
be denied. It's even assuming you say the prejudlclal
was filed solely on the basis --

THE COURT: Well, tell me about his meritorious
defense. What's your argument there?

MR. SMITH: Well, it's interesting, your Honor,
that that would be considered the most meritorious
defense when it has to do with a settlement agreement

that is separate and apart entirely from the

transaction.
THE COURT: Well, it's a -- for lack of a
better word. 1It's a -- I guess a covenant. Though

that's not feally a covenant.> But it says, you can't
sue him --

MR. SMITH: Right.

THE COURT: -- and they signednit.

MR. SMITH: 1It's a sepafate -- entirely
separate process, separate event. Wnat we're talking
about- is a negligence and failure to disclose during'thev
transaction of.the purchase of the propertyf I don{t |
know that it even is applicable. I mean, that would be

something we would -- I guess they would raise --
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1 : THE.COURT: You'll have to argue about that
2 later.v » | ‘ ‘ |
3 MR; SMITH:" Yeah. I mean, we would.’iBut I --
4° I mean, I'm surprised that that is the:strbngest ‘
5  defense - - ,b _ , |
6  . THE COURT:. But don't‘ydu think .that would‘be
7 meritorious, at least from his perSpeétive? Thaﬁ;s‘a

8_ pretﬁy good argument saying, Hey, I've got avcontraét"
9 ' that you can't sue me. I understand that ydu may have-
10 ‘an argument against that, but doesn‘t thaﬁ make it
11 vheritorious?. |

12 - MR. SMITH: It's an argument. .

13 ) THE COURT: I'm not saying it's correct.
14 - MR. SMITH: 1It's an argument. It may be one

15 prong of -- of --

ﬁ16. :  'THE.COURT: Well, I guess a better‘quéStion is;
17 ,doeé'-— isn't that a meritorious éfgumeht-onvhi5~behalf?
18 . MR. SMITH: I will concede that.
19 . THE COURT: Okay.
20 ~ . MR. SMITH: I will concede that that -- but I

21 thinkAthat, in terms of that low-threshold, under

22 ~ Rule 55, which was not brought until today,>yes, that

© 23 is -- that would be considered --
24 THE COURT: Tell me about your prejudice.
25 « MR. SMiTH:’ WeliL your Honor, I guéss-—— I - -‘: 
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want ——:I wanf.—— I will talk about thar And part'of
it is in this entlre process, your Honor, which we flnd
ourselves here today. You know, your Honor, we kept
advising this -- we were prejudiced in the fact that

this would be a very different case in terms of its

. litigation if he was, in fact, participating in the

trial -- or participating in the litigation. You know,
we would treat things differently. And the two years -

THE COURT: 'Well, who areithe -- educate me a

little bit about the parties. Who is Hood & Selahder --

Selander) and>who is‘the Connelly? ‘ » ‘
| MR. SMITH' Exactly. Let me give you a llttle
bit of background here. So Hood & Selander is a CPA
firm who's represented by Mr. Howser, who 'was 1nvolved '
in -- . ‘ A
THE‘CQURT: That goes to sales tax issue? _
- MR. SMITH: It does. They‘were —— we havebsome

ev1dence that shows that they were aware of the failure

to report sales tax, it was a llablllty,rand'they ;-h

‘your ‘Honor, it affected the value of thé business --°

THE COURT: = All rlght aWho's-Dorothy‘Cohneily

- and James B. Connelly7

" MR. SMITH:. They are'previous‘OWners of the. --
of that -- of the company They were the previous

owners.
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THE COURT: They owned it with Mr. Declemente?
MR. SMITH: Correct. He had a percentage .
ownership.A'

| THE COURT: And who's Kimberly Cuce?

- MR. SMITH: Kimberly Cuce is also -- was
involved as:an owner, but she is since in default. She
is in default. |

THE COURT: So Phillip Declemente and the
Connellys owned it together?

MR. SMITH: He owned a small percent It was
like 25 percent, or somewhere -- _

THE COURT: Mr. Declemente_had 25 percent?

MR. SMITH: Right.

THE COURT: Okay.

MR.>SMITH: And‘so'his knowledge of that
informafion of the -- :

| THE COURT: Okay.' Go ahead with your ‘
prejudice I just wanted to find out.who the partles
were because I dldn t know v_

MR. SMITH: No, that's wery,helpful because it o
does help’tobshow that if he, in fact, you know, is -

allowed to appear, first of all, the other'prongs werei

not met. But if he's allowed to appear, it affected

ehtirely how we've chosen to-'litigate this matter -over

the period of time. We woﬁld]be prejudiced in that
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respect..” And --

THE COURT: How would you be prejudiced? I
mean, other than you're going to have to address his
defenses. I mean, how is it going to affect the -- how

is the litigation going to be prejudiced, because I

'MR. SMITH: Well, it is. But, I mean, we would"

up and appeared timely, which-is the whole point of the

prejudice, your Honor. If he had done‘what‘his

- obligations are under the Rule, this past two yéars of

litigating this case would have been done very -
differently; with the decisions we made, the course of
conduct that we‘made, and how we proposed to pursue the
matter, would have been very different had he been a 
participating party. But because he failed to discharge
his duty, not just slightly failed, not just by a small

measure failed, but by a gulf of failures -- failed to-

.reSpoﬁd timely, then failure to pursue the proper relief

in order to respond -- we didn't do things in terms of B
the litigation ofﬁthis matter that we might have done
differently. '

| And, you know, as a result, that is the
prejudice that would result. And that's why we haveAa

default process and why there's a proper process to seek
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reiief. _
THE COURT: Well, you would probably have to go
back and redo a lot of your discovery. |
' MR. SMITH: We'd have to do somé things
differently. But We == you know, wé -- it does impact
how we make -- and also some of the settlement

discussions that we've had, it does impact the case. It

’ impacts the course going forward of our ability to

~achieve a result that we would like to achieve or a

potential settlement in the future. It impacts

significantly the course of the case. And

that's -- that is material prejudice.
And I don't want to minimize the -- the fact
that he gave -- 165 days where he was assisted at least

by one other law firm and certainly had the

ability -~ there's no indication that he didn't have the
ability Oor reason to answer. You know, I mean, if the
Court says, okay, he's been -- he had trouble with

bipolar, maybe he gets 60, 80, 90, 100 days. But 165

days, there's no -- in our position, going to answer. I
think timing is -- is not met in terms of the timeliness
of his conduct. And not -- and that's exclusive of any

involvement by Mr. Marshall.
Then, with Mr. Marshall present, there was

never the proper relief sought; and as the Court isv'
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looklng in the dep051tlon transcrlpt we were very clear
several times also in discovery responses to say, you‘
know, you were in default, and we are not --

(Document is handed to oppdsing artorney and
the Judge.) |

MR. SMITH: -~ nor are we required to respond

. to your discevery requests until such time as you're

relieved. And, your Honor, that -- that request has
never been made until today.
So if all they've got is some supposed

agreement that -- which I don't believe applies, and we

- concede that that would be under the lowest threshold of
meritorious argument -- I think there's clearly

prejudice upon my client should they be allowed to enter

in this case so late after they've been in default for
so long. . And-also the timing alone does not, and his

condition,.does not excuse 165 days up until

‘Mr. Marshall's appearance, and then 101 days after that

was’the Answer filed. So we're talking 266 days before

the Answer was ever filed. And I just -- I think the
Rules -- at some point, within the Court's discretio@/
obv1ously - ' : | .

THE COURT: Whose deposition was this? I'm
sorry. '

MR. SMITH: That was Mr. Smith's deposition,
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your Honor, my client. Mr. Smith's deposition was taken
on October 31st, and Mr. Declemente's lawyer,
Mr. Marshall, appeared, and this would certainly go to
prejudice. We were -- ‘ |
THE COURT: So Mr. Méfshall appéared to ask
questions? | | '
MR. SMITH: Yes. And, your Honor, I think it
is important to note, you know, he  would now, if the
Court wants to come back, you know, would, I'm sure,
seek to have a -- my client's deposition taken again --
| THE COURT: Well, did he ask any questions?
MR. SMITH: He sougﬁt to ask questions. AS the

record indicates, I objected to that fact --

THE COURT: So you =-- because you say he was in

default. Okay.

MR. SMITH: 2And he's limited solely to damages.
I think all they are allowed to do is to cross-examine

my damages' expert oh that sole issue. And so I didn't

offer to allow him to answer~quéstidns on that sole

basis. But --
THE COURT: All right. Let me justvsay one
thing.  As far as the time frame, from when he filed it

in August up to now, it's been scheduled numerous -

~several times. Okay?

. MR. SMITH: I don't disagree.

Reported By: , _
Rolayne. M. Volpe, CCR, RPR.-
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THE COURT: I'm not going to consider any time

from the time he filed it in August up through now.

Ckay?
MR. SMITH: I agree.
THE COURT: I don't think that has
anything -- because he‘srdone everything he could to get

it scheduled.

MR.. SMITH: I'm 100 pefcent agreeing with that,

terms of the Court's decision.

THE COURT: Right.

MR. SMITH: I totally agree with you.

THE COURT: And that time frame doesn't ha&e
énything to do with the mediator.

MR. SMITH: No, it does not. It does not.
If's purély up until the time of the filing. And I _ S
think there's ample evidence and there's ample time

there for the Court to make a determination that it was

~not timely.

'THE COURT: Okay.

MR. SMITH:‘ Thank you, your Honor.

THE COURT: ‘Thank you.- '

Mr. Marshall? .

MR. MARSHALL: Well, Judge, I'm glad you

clarified that issue about the seven continuances that

: Reported By:
Rolayne M. Volpe, CCR, RPR
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Mr. Smith had requested.
THE COURT: Well, that's not --
MR. MARSHALL: We're not talking about ;-
‘THE’COURT: -- that's not even in the equation.
Okay? | ' |

MR. MARSHALL: 1It's not in the equation, rlght'

v because I did want to address that, but there's no need

to do so, because the Court certalnly appreciates that
it's not relevant.

Judge, the fact that my client was sued in
violation of a contract is certainly relevant. It goes
to the meritorious defense. And when you --
interestingly, when you question Mr. Smith about
specifically what prejudice is your client suffering
here, he couldn't answer that question directly. He

just said: Well, we would have done some things

differently. But there was no specific answer to that

question. So there's been no showing of prejudice.
The prejudice has been to my client because his

clients owe my client in excess of $150,000. There's no

_question about it. We've -- they've admitted it. We've

filed for summary judgment on that issue. It didn't get
scheduled for today, but I guess it will be scheduled-

soon.

So all of the prejudice is to my client,

Reported By:
Rolayne' M. Volpe, CCR, RPR
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Judge{ not to his. And the delay between the hire --
Mr. Declemente hiring me in May, and then the Answér in
August, was due to gathering documents, of which there
were quite a few, and formulating the proper.strategy
for defending him. I don't believe that it was an
excessive amount of time, Judge. And not only did we
have to answer a Complaint that's about -- I can't
remember -- 20 or 30 pages long, there are four ﬁartieé,
four law firms involved in this, so it was rather |

complex. And then. I did go ahead ahd file a

‘Counterclaim at that time. “And I submit to you, Judge,

that my motion for an enlargement of time in which to
answer and citing Rule 6(B) -- we're not really even to
a Rule 60 analysis yet, depending on what the Court does'
here today, that is still an option for my client, |
certainly under Rule 60.

Buf, Judge, I'm asking you to go ahead and
let's get this lawsuit moving. Certainly, my client, in

my opinion, is'entitled'to defend himself and entitled

to collect the money that he's owed. I would ask that

you please grant him the right to do that as he did way

back 460 days ago when he answered, Judge. 4
THE COURT: Okay. Thank you, Mr. Marshall.
MR. MARSHALL:

Mr. Howser, Mr. Myrick, you probably don't --

Reported By:
Rolayne M. Volpe, CCR, RPR

Page 249




oy

w N

11
12
13
14

15

16
17

18

19
20

21

22
23
24
25

C . Page 42
2011-CP-10-8011
December 16, 2013

well, since you're‘here,-ié there anything you want to
say on this motion? 1I'll be glad to hear it. I knbw

y'all don't have a dog in that fight particularly; but
I'll be glad to hear anything tﬁat -

MR. MYRICK: We really don't. I think you
asked all the questions. ' |

THE COURT: Mr.}HOWSer?

MR. HOWSER: That's my position as well.

THE COURT: All right. Thank y'all very much
for being‘heré.

All right. Give me an opportunity to read
these medical records, which I have not doné. I want to
take a look at these medical.records on what they
actually say because I haven't read them, and I'll give
you a decision very shortly.

Mr. Howser, can I see you on another case-from._

_ years ago?

(A discussion is held off the record.)

THE COURT: Let's go back on the record. _

MR. MARSHALL: Apparently there's some E-mails'
that go to that issue, and there Were apparently some'ash_
I -— 1if I'm undefstanding my client correétly, some -
discussionsAbetween>someone from Mason's firm,  and
who --

Mr. Smith's firm?

' " Reported By:
"Rolayne M. Volpe, CCR, RPR.
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THE DEFENDANT: Mr. Smith's firm.
MR. MARSHALL: 1I'll have to get clear on -- _
THE COURT: Let's do this. Okay? Submit the
two affidavits: An affidavit from'your client when
he -- when he first contacted Mason, and some affidavit
from them when they were first contacted. Okay?
MR. MARSHALL: Okay. | |
THE COURT: All right. Get me an affidavit.
MR. MARSHALL: Yes, Judge.
THE COURT: And get it to me in ten days.
We're going to take a short break.

(The hearing of this cause concluded

. at'12:22 p.m., on December 16, 2013.)

Reported By: :
Rolayne M. Volpe, CCR, RPR

Page 251




W NN

o o

11
a2
13
14
15
16
17
18
19

20

21
‘22
23
24
25

Page 44
2011-CP-10-8011 v
December 16, 2013
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1 - whatever, and we -- and we didﬁ't either.

2 0 Yeah.

3 A. So.I would've loved‘to have had that be the truth

4 and made it all the way, but it got overturned, and
5 _ - then they came back’after Abacare for not paying -

) Q But here's --

7 A -- to the full extént.

8 Q Here's what I want to ask you ébbut,_what we've

9 : jﬁstbé— this was a hot issﬁe in the business in
10 _ | 2008, before November 2008, riéht? Becéuse you had
11 the eariier decision, but you didn't have the last
12 ) ‘ one‘from the Supreme Court yet, right?

13 A Okay.

14 o

énd it waé understated on

419 what they've paid; And then what -- when it was
20 ' _then.auditéd, it turns out that they owed; And my
21 "~ thing is Abacare may have been —-- you'know,é
22 . - but then
23 wheﬁ it was audited, the State of South Carolina,
24 ’ thfough the,ianrmatidn David got for them, said, .
25 | "You‘owe.;
 803.749.8100 ’ -~ 'Southern Reporting, Tnc. o : www.soucl.on~?-~opn-'tinu-n°'»'_' _
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Assistive Technology Medical Equipmcn; Services, LLC, vs. Hood & Selander, etal ;/z':;zz::.
1 And'David,‘through his own admission, has
2 said, "I knew that was going td happén." He may
3 have -- he knew maybe this was coming down the pike
4 and said, "Nope. Y'all got to do it right," and
5 didn't. |
6
il And then,
8 .through.Phillip's information, it said, hey, he
'.9 ,kne& aboﬁt it. And we didn't know that untii 2010
10 of whatever thé case -- that e-mail --°
11 Q  -Okay. ‘
12 A ~— from the minutes --
13" Q And the --
14 A -- and that's why -- I think he --
15 - Q When you say "he" ‘knew ébout-it, do you mean
16 Phillip knew about it —-
17 A Well, I mean, if --
18 Q -- or David?
19 A  No. That David knew about it --
20 ‘.Q Yéah.
21 A -- and Phillip proved it ~--
22 AQ Okay. N
23 A -- by éending an e-mail.
24 | Q All right. And just to save time, if you could
25 answer these -- |
803.749.8100 . Southern Reporting, Inc. www.southernreporting.net
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1 clear. So . . .
2 0  oOkay. DidgiRe

17
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20
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A

And now explain.

I mean, it --

I'll clarify --.
THE DEPONENT: (To Mr. Howser) And I'll use
your CPAP examble.
-— Mr. Myrick. .Wevfelt like anything deaiing;with
respiratory was tax déductible, ana 99,per¢ent of

the people did'that,_and'they wrote off. When they

.came back and did the audits, they said, ﬁOhllby

803.749.8100

Southern Reporting, Inc. : www.southern reporting.nct
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Assistive Technology Medical Eq.uipmont Services, LLC, vs. Hood & Sclandor,vet al » 4252016
1 v'thé way, mask or not. Just the machine.""So'when
2 - : “you've been in business and you're doing it for two
3 _ years and you do three or four hundred CPAPs a |
4 month, that can add up to a -- to a high figure.
5 I'm going to make an assumption that when Martha Jo
6 and David did those numbers‘and came up with it,
7 they -- those were some of the things that also --
8 : you Kknow, there aren't as mény CPAPS. Sb'thét's
-9 | where I'll say, "in part."

10 Q. Uh-huh.

11 A | Now, the other part of how you went about .

12 V structu;ing thg -- the sales and -- and all that,
13 | that's something that we didn't have a problem
14 with. .In fact, that's when I met ——‘when I met
15 — with David and said, "This isjhow" -

16 . - And he was like;

17

1§“  %fﬂ¢a SR NEIT , SISESE 66 .

19 Q  Did Reliable treat sales of durable medical
20 equipment as exempt under the statute --

21 A - No.

22 Q  -- in 20072

23 They did not?

24 ’A ‘No. What -- what -- what -- what was‘tax

25 deductible for'us and why we might do more dollars
$03.749.8100 _ So;:hcrnl{oporﬁng,lnc. www.southernreporting.net
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10:23 a.m.)

(The following proceedings were had

9/19/2016, Charleston County Common Pleas Court, at

THE COURT: Assistive Technology

Medical Equipment v. Hood.

MR. SMITH: - Morning, Your Honor.
THE COURT: Good morning, Mr. Smith.
How are you? |

This is the Assistive Technology

Medical Equipment, Services, LLC v. Hood &

' Selander, S-E-L-A-N-D-E-R, CPAs, LLC,

Donna C. Cash, as Personal Representative of the
Estate of Dorothy_Connelly, Kimberly Cuce, C-U-C-E,
and Phillip Declemente, D—E—C—L—E—M—E—N-T—E,

3011-CP-10-8011.

It is before the Court on several

motions, and we will take them in the order .they

were filed. So I have, let's see, Defendant

Marshallfs-mbtion to compel -- I don't know if
that's correct. Let me make sure. It must be a-

lawyer's‘name, not a party's name. That is a

- lawyer's name.

So which Defendant filed a motion to

~ compel on 7/21/20162

MR. SMITH: Your Honor, I think that
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was Mr. Howser's motion. I don't know if it's
still -- |

THE COURT: Let me see here. Bear with

us one moment, I apologize.

The next motion I have is a motion for

- joihder,-Defendant Donna C. Cash, as Personal

Representative of the Eétate of Dorothy Connelly's,

Joinder in Motion to‘Compel Discovery Responses

from the_PIaintiff.

i

B So- I assume then that's -- you've
joined:the'motioﬁ'filed‘that Ivjust referenced that
we're looking for. |

MR. MYRICK: That's right, Your Honor.

Jim Myrick; how are you?

THE COURT: I'm finé. How are ybu?_

MR. MYRICK: I'm fine. Thank you very
much. B

THE COURT: So my.question becomes, do
we still néed to deal with these motions to compel
or have they been resolved? A

| MR. SMITH: I believe they've been ,i

resolved, Your Honor. We provided responses some
months ago and haven't heard any issue with those.

THE COURT: So can I mark it as

“withdrawn or resolved the motion to compel filed
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3/18, filed 7/20 and 7/21.
MR. MYRICK: Your Honor, they resolved

the case, but there's still that outstanding

discovery involving tax returns. We need

compliance with those -- with those sales tax

 returns is what we need, because what Mr. Smith has

said, well, we didn't file returns for that period.
But what he did file was an extension and he filed

later, so it kind of goes a little bit around it.

We need those sales tax returns.

,Further, Your Honor, when looking back
at this, - I joined the motion as far as Hood &

Selander's'requests were made; but I would also

note back in February of 2013, as I was getting

.ready for here today, we had interrogatories and

request for production.A

| T think Mr. Smith,vcorrect'me if I'm»
wrong, but he said he was going to give’me.thatfv
stuff. I don't think that I've ever received it.
I'm th'saying that he didn't, but if he hasn't, I
would ask that it be'produced. "I don't think he

" had an issue with that, and if not, I would ask

that it be produced.
'THE COURT: Mr. Smith.

MR. SMITH: Yes, Your Honor. May it
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please the Court?

You know, I fhink‘whatever we have I'm
happy for him to have. This is just the first
issue that I've heard that there is any remaining
issue on discovery. |

THE COURT:n What_exéctly is it that
you're seeking to compel, Mr. Myrick? |

| MR. MYRICK: If you look at his
discovery responses, hefs asked a series of
questions about salés1taxfieturﬁs. This beéomeé .
important -- | |
' THE COURT: Well, I think maybe you

need'to:glarify for Mr. Smith what it is you're'

"looking for so he can determine whether he's "

‘already provided it or whether it needs to be

provided and if there is any issue in providing it.

MR. MYRICK: Okay. . The first one --

I'11 take the low-hanging fruit first. That's my

earlier discovery request{ I think you said you

" would supply those to me.  If you just need to send

me another'copyISO'I-have it ——

MR. SMITH: Sure. I would be glad to

do'that.‘:

MR. MYRICK: The second thing,

Mr. Howser asked for sales tax returns that were
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"}filed by one of the companies that Mr. Smith-

represents.. And the idea behind that is, how did

‘you report your sales tax? Did you report it on

the number that you charged, or.did you report it
on the amount of money you actually got in?

And that's a fundamental issue in this

' case. And in answer to the question, Mr. Smith

said) well; we. didn't file them during the period.
that you're talking about. Well, Mr. ——.thex |
request, as I understood'it,'was for that tax
period.

Even if you ask for an extension -- you
still have to report as-tolthat_period, even if you
get an extension at a later date. And that's the
nature of the inquiry, and those were not SUpplied:
or answered. , | |

THE COURT: Mr. Smith, what isbyour'
position on providing that information?

MR. SMITH: Just want to know what

- company Mr. Myrick.is talking about.

_ THE COURT: Okay; Whichvcdmpany,aré
you talking about, Mr. Myrick?' ‘
. MR. MYRICK: The'ones-articulated'in E
the request. ‘

- MR. SMITH: I jpst want’to.make sur¢ .

o Page266- 
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it's right. ATMES or Abacare or Reliable --

MR. MYRICK: I'm pretty sure it was for
Reliable, isn't it? Or both? 1I'm checking on that
right now. |

MR; SMITH: Your Honor,'I can provide

ATMES because ATMES is a party. I cannot provide:

‘Reliable because they are not a party and would be

.required to_be subpoenaed. So if he's talking

about ATMES, I can take another look ét that. If
he's seeking'Reliable's return, then -- |
G MR.-MYRICK: Those will have to beff '
sﬁbpoenaéd,;is that wﬁat'you said? |
| THE COURT: Yeah. Whose returns are

yOu looking for? o

MR. MYRICK: I'm looking for ATMES, to
see how‘théy were -- what they recorded their sales
tax as régarding. | |
| ‘ THE COURT: So who do you represent,'
Mr. Smith? | B

MR. MYRICK: I will subpoena Reliable's
if that's the response.

MR. SMITH: Your Honor, I represent.

" ATMES. - And to make sure that I get this correct, I

just want to make sure I understand. What years

are we talking about?
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11

MR. MYRICK: The sales tax returns for

those periods.

THE COURT: So you don't have a problem
providing'the returns for your client; is that
accurate? |
~ MR. SMITH: I_do‘nbt. To the extent

that it isvavailable, it will be provided. If-théy

‘say it eXists, we will --

THE COURT: And who was the other

'person you were asking for, Mr. Myrick?

MR. MYRICK:  I'm asking about Reliable,
too, which is another -- | |
THE COURT: They're not a party.

MR. MYRICK: They're not a company and

so I-will just subpoena those.

THE COURT: Yeah. You will need to do-

that. Okay. So I'm going —- I will mark all of

those motions to compel resolved.

MR. SMITH: Yes, Your Honor.
THE COURT: That leaves us with the
Defendant Donna Cash's motion to amend, filed

8/1/16, and the Defendant Howard and Selander —-

- Hood & Selander's motion to dismiss based on

"summary-judgment.  Is that accurate?_.

MR. HOWSER: That's correct, Your
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‘Honor.

THE COURT: Okay. Well, Mr. Myrick --

before we do that, let's -- James Smith is
appearing for the Plaintiff?

- MR. SMITH: I am, Your Honor.

THE COURT: Mr. Myrick is appearing for

 the Defendant Donna C. Cash; is that correct?

MR. MYRICK: That's correct, Your

Honor.

~ THE COURT: Mr. Howser is appearing for

* Hood & Selander.

MR. HOWSER: That's right, Your Honor.
‘.THE COURT: And Mr. Marshall is

appearing for Phillip Declemente?

MR. MARSHALL: Yes, ma'am.

THE COURT: Did I leave anybody else?
Are thare_any_Defendants I didn't cover? Who is.
representing Kimberly Cuce?

~ MR. SMITH: She's in default and has

" not made any appearance in the case.

THE COURT: What about -- let's see.

We have the Estate, we have Hood & Selander, Donna
Cash -= ‘
| MR. MYRICK: Applegate has been

‘dismissed.
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VTHE COURT: -- and Phillip Declemente.
That's only the original pleadings. I don't have |
him on the docket so that must have -- the caption
I think alreédy reflects that.

Happy to hear from you, Mr. Myrick,'
regarding your motion to amend; |

- MR. MYRICK: Thank you, Your Honor. Do

'you}mind if i talk from the podium?

THE COURT: Not a worry, if you would

like to do that. Be careful. That shelf falls.

MR. MYRICK: Okay. I brought you this

- extra copy of documents that I'l1l be'referringAto.

You will see as I go through them -- I'll try to
articuléte. ' '
I'm here todéy on my motion to amend-
our Answer and Counterclaims. That's what this is
about. And very clearly I want to be.direct with
you about what I'm seeking to do, to allow my |

clients to assert their claims against Abacare, -

which was an entity acquired --

THE COURT: Can you spell that?
MR. MYRICK: Uh-huh, A-B-A-C-A-R-E.

And that was an entity that was

~acquired by a company called Assistive Medical

Technology. And -- Medical Equipment Services.'iSo

: Page270 |
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that's shortened to ATMES. So I'll call it ATMES.

‘identities and who is acting in what capacity.

14

ATMES is the parent company. They
acquired stock of Abacare. And that has led to a
goodly bit of confusion in this matter because our
position is we're engaging in a corporate shell

game. _It's very confusing as to corporate

Now, why is this important? Let me

tell you a little bit of the back story that
provides the reason for what we're asking for.

My client, the Estate of Connelly,Ais
really just a landlord. 1It's very simplé. They‘v
have a building at 17 North in Mt. Pleasant. A

‘nice building across from Boone Hall where they

have the farm. Itfs a commercial building. It's a
commercial space.

My client leased that‘property from

B 2008 to 2012 to this company called Abacare. What

‘Abacare does is they sell like'wheelchairs,'

breathing apparatus. That's the type of thing:they

do. It's durable medicél equipment, and it's a -

specialized field of sales that has certain
government overlays to what they can sell to get
recompense from the federal'government and things

like that. So that's what it is; they are medical
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providers.

ATMES is the company that acquired

Abacare,_and Abacare is the company that sold its

‘stock. Abacare also sells this medical equipment.

ATMES also sells this medical equipment. And in

2008, ATMES came along and they said, we want to

acquire Abacare. So they purchased the business.

‘They purchased that business Abacare.

THE COURT: What's the name of the
cbmpany.that purchased Abacare? .

MR. MYRICK: ATMES or Assistive --

THE COURT: Oh, that's your acronym.

Okay. I've got it now, I'm sorry. I was a little

"slow.

MR. MYRICK: It's a common thing in -

this case because it gets confusing. So in 2008,

ATMES entered into a document called a stock

purchase and assignment agreement. The reason for

“that was,'ATMES, who is out of Sumter, wanted to-

keep that Mount Pleasant location for Abacare. Hit"

was a'good location and théy wanted to share‘that

space too, ATMES, for their business..

And so they secured in that acquisition

‘agreement in writing, as part of that stock

purchase agreement; a right to continue in that:
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space for that five years under that'lease. They

wanted to secure that lease for my client. And)

- mostly, Your Honor, that happened.

I'm looking for my darned -- beg the
Court's indulgence.

I want to make sure that I take you

through these documents.

THE COURT: Oh, I'm going to read

everything that you submitted to me. If you just

- want to cut to the heart of your argument --

MR. MYRICK: Okay. I will do that. So

. in that first matter, the first document I have in

that grouping you will see is a collection of

~checks. And if you justvwant to scan-with me, I

will show you what I'm talking about.
Right now ATMES says, oh, wait a

minute. You only have Abacare responsible in that

fspace, but my contention to you is it's a shell'A-

game and- ATMES took over that space and the

. obligations under the lease. And let me show you“

how.
'~ The first document in your stack of the
checks for rent, the first two checks for rent are

from Abacare, and you will see that at the top.

'Very simply they are all paid out of Abacare. Then
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you get down to about the fifth‘page, and you will
see the source of the checks start to change.

Up in the left-hand corner it goes to.

Assistive Technology Medical Equipment Services,

but note it's signed by the same signature. That's
Phillip Declemente's signature. | |

So while they're using a different name

for that document, all of the next documeﬁts for

about four years, four years"time, comes from
ATMES, from Assistive Technology Medical Equipment
Services, signed by the same person for the same
space.

So my point in telling you --

THE COURT: I need you to get to the  '
heart of.why you;re asking to amend. AWhy.is it |
neceSséry? Why are they a necessary party'or'a
necessary cause of action? That's’really what I
need to know.; |
| MR. MYRICK: Here's what happens. On
June 13th, you will see a second document in your
groﬁp which ié'an‘affidavit for Murrell Smith. And

that is what my opponent with ATMES said. They

abandoned the lease. They left us holding. the bag -

for between 80- and $100,000. And this is what he

'says, and I'm quoting from my opponent's affidavit
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for ATMES.

»‘On-June 23, 2012, ATMES wrote the
Estate saying it was abandoning the lease. Now,
today they're going to argue that it's just Abacare
responsible for the lease, but how in the world --

THE COURT: Who signed the lease

| - MR. MYRICK: Abacare to start. And
then ATMES écquired Abacare.
..THE'COURT:  But who origihally signed
the lease? -
| MR. MYRICK: Abacare.

THE COURT: And they're-a separate

. entity?

MR. MYRICK: Yes, they were.

THE COURT: Who signed it for what

lease term? 2008 to 2012 lease term?

MR. MYRICK: Yes. But what happenslis,
there becomes an overplay between those corporate

entities, and that's what I'm here to tell you

‘briefly about. So it's not Abacare who writes and

'says; we're terminating the lease. 1It's ATMES who

writes and says,'we're terminating the lease. This
is according to their own affidavit I just told you

abQut.
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ATMES wrote the Estate stating it was
abandoning the lease due to misrepresentations by

the Estate not disclosing unreported sales tax. In

~order to mitigate the damages, ATMES would abandon

the lease by July 1, 2012.

That S in an aff1dav1t from my opponent
who is saying the corporatlons were always done
separate. I'm saying they weren't.

THE COURT: I'm trying to figure out
why are they necessary to this cause of action, and

what -- what -- what —- I guess I'm trying to

;fignre out why wouldn't you just sue them .

'separately;

'MR. MYRICK: Well, I'm trying to bring

them in here.

- THE COURT: Yeah, but whyé»‘

~MR. MYRICK: Because it's part of one
Controversy. It's all about the breach of the same
spaoe, the same lease, the same peopleAare
involved They're all the same offlcers It's all
the same matter, and the matter S been in
lltlgatlon. You don't have to start-up -— »

| THE COURT: Wouldn't that get a little
confusing for atjury based on .these causes of

action and the counterclaim that's.been-filed?: o
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MR. MYRICK: But, Your Honor, I think

" we would be allowéd to amend under Rule 15 to add

them because —-

THE COURT: Well, if they're necessary.

And it is a very liberal standard, but I'm thinking

‘ahead to when you present this to a jury. It gets

very confusing when you're dealing with a breach of
contract that deals with a certain set of facté and
then you'have a separate issué whiéh ié the lease.

I'm trying}to'figure oﬁt how you're
prejudicéd‘by filing a separaté cause of action éﬁd
proceeding bn this lease; ahd'if, in fact, you feel
there was some onus on this lease to your client
howbyou’re shortchanged,'I guess, for lack of a
better way of pufting it.

MR. MYRICK: Because what they're going’

to say is,it'é outside the statute of limitations.

THE COURT: How is it going to relate

‘back in this case? They're going to say the same

~ thing.

MR. MYRICK: Well, 15(b) says you can
relate back -- '

THE COURTﬁ Well, it's a whole

'differenﬁ.standard on a relation back. There's a

whoie line of cases dealing with relation back. So
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-them raising that issue is not going to change

- whether you add them in this case or if you file a

new case..

MR. MYRICK: But I can relate it back,

but if I don't bring them in in this case, I will

lose that statute of limitationslargument. I'1l be

. damaged and my client won't be able to have

- redress.

I agree with you} I havevto make it
simple and clear about how ATMES’acquired Abacare
and then blurred all those lines between the two by
taking over that lease, making those rent payments,
saying they're términating thé lease when it's
really Abacare.

If I'm not allowed to do that, then.5‘
I'll lose that right forever. So I ha&e tb“be_able~ '
to amehdAinsidé the facts under Rule 15. And .
that's part_of-my’memorandum.

‘THE COURT: Well, in adding a pa:ty,I'mA'
not going to determine whether it relates back or

not. They're just going to make a -motion under the

~ statute, and some other judge will decide whether

it relates back and whether you're barred or not.

MR MYRICK: I think that's probably the -

exactly right thing to do. 'That's the way the law. -
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expects it to‘happen. I'1l let you amend, Jim, toA
add them, but beware.  A judge can come later on
and look at a motion.to.dismiss or a motion for
summary.judgment if you are not able to show that
overlap to them. And I think thatfs the'right‘way
to handle it.

| But I've got to be able to aséert if
first or else I will lbse it entirely. So the
downside to me is huge. Tﬁey'll have their chance

to make their argument. They're clearly going to

- have their chance to make their argument about

statute of limitations if they want to, but, heré,
we're just here about the motion to amend.

And there is a case that is cited in
the materials you will hear about it; It's calied
Hughes. And the judge looked at a similar iséue‘in,

Hughes, and'I have that in the materials. And the

- judge said, ldok, I think there was enough covert

culprit overlap here. ' There was enough questioﬁ

~about corporate identity. I'm -- it does relate

back, I will let you amend it.
' THE COURT: Yeah. I'm not going to -

méke any decision about whether it relates back. I

‘think you overextend your authority. There are two

separate.issues, and I'm not going to muddle them.
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When you make a motion to amend, it's purely that.
Whether it relates back or not is a whole other

issue because it deals with an affirmative defense

they have regarding the statute of limitations.

Oftentimes, they get muddled and the

.Court gets sort of pulled in to that to make that

decision, but I'm not going to do that. I don't
know whether it -- I don't know --
MR. MYRICK: Well, then let's just --
THE COURT: -- back nr not. So the

only thing I'm concerned with is whether it meets

the element of amendment.

MR MYRICK: Let's go directly to that
Rule_15: Rule 15 on amendments says, leave to-

amend shall be freely given where justice SO

~requires and does not prejudice the other party.

Our Court has said this, as you know,

this rule strongly favors amendment and the Court

is encouraged -- that's their word -- encouraged to .

freely grant leave to amend. That's Parker v.
Spartanburg Services, 262 S.C. 276;

So the rule encourages the Court to
grant the motion to amend. Any opponent must show
the burden and that they would have the burden of

proof to show how they were prejudiced. Here ATMES
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nor Abacare, neither can show prejudice. And Why

not? Because a lack of notice is absent, in other
words, they ve had plenty of notice.

We've been litigating this matter for-
years.

THE COURT: 1It's 2011. You're not on a

trial docket yet?

MR. MYRICK: Hopefully, we will get it

' tried'in-November, but this is --

THE COURT: How could you get it tried
in November if they're added as a-party?

MR. MYRICK: Well, it may bounce out
past that, Y0ur Honor, but I have to make;sure
they're on that --

| THE COURT: Have you had a status
conference yet to see where you' re going to be on
the trial —- _
o MR. MYRICK: We talked to the judge
about going in late November.
| THE COURT: Did he actually set it for

late November, or are you just telling him that S

- when you ‘think you would be able to try it?

MR. MYRICK: I think you said, Judge,

he would be w1lllng to --

THE COURT: Have you-all made any
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attempts to mediate this case? I'm just durious.
‘MR. MYRICK?» Yes, we have.
THE COURT: Who mediated it?
MR. HOWSER: Tommy Cooper.
" THE COURT: And you weren't able to

~come to -a meeting of the minds?

MR. HOWSER: Part of it got settled,

Your Honor.

THE COURT: I was just curious, I'm
sorry. | _ |

MR. MYRICK: -We'll keep at it.

But let me give you nine reasons why
they're not prejudiced, and I promise you they'rév
brief. | |

Number one: ATMES and ABACARE are -

owned by the same people, Jeff Reed and this:

fellow, Declemente, and Murrell Smith during. the -
time period.

| Two: The breach of lease concerns the . .
same opéiaﬁive facts for ATMES and ABACARE. Who,
when, why, it's allfthe‘same.

Three: ATMES and ABACARE shared this =

Highway 17 space.

Four: ATMES and ABACARE had the same

people in management at;the;location, Phillip and .
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Kim Cuce.
Five: They had identical business;
they were all selling durable medical,equipment;
Six:_ They‘serviced the same clients.
| Seven: I showed you that -- I wanted
to remérk'to you about that termination létter, and

I understand your ruling, Your Honor, about this is

" a motion to amend. I'm not going to get into the

question of whether they overlap. That's for the

next phase. And, frankly, I agree with that, but I
do want to show you this letter'that's in your

materials jﬁst as-an example of what I'm talking

-about.

| THE COURT: It's in these materials?
MR. MYRICK: Yes. o
THE COURT: I'm going to read

1everything that's in there.

MR. MYRICK: ABACARE is listed at the
head, but,if you look at the headAof whefe they say
they're going to terminate the lease, théy use the
address on the letterhead for ABACARE, whigh is ‘the

parent CCmpany, which is 914 Broad Street. They

use the identical telephone number for ATMES. All

of the checks have been coming from ATMES, and they

made payments for four years under ATMES.
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So, in summary, just amendment if you
allowed it today would prevent a shell game about
who is technicaliy.breaching the lease and who
should -- we want to.get everybody to the table to
get resolution all at once.

They will have their remedy fo try to-
get out under statute of limitationé.‘ So the
motion to amend, you get to that first. This
prevents‘a second trial as to ABACARE. It's much
more efficient to handle this. They are free to
assert any defense that they have and they will
have their day. | | |

And, finally, the court system wants,
prefers, encourages the naming of all potentially

responsible partiesihere to prevent duplicate

litigation,

- So invlight of those points, Your -
Honor, I think at this threshold stage where it's

just to amend, we should go ahead and do that.

‘Because if it's not done, it's draconian as to me; -

whereas, if you grant it, they have all of their
arguments still available to them they can go
through. '

And I would like to address any points. -

Mr. Smith has, but I will sit down ‘now, Your Honor.
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You wanted me to keep that tight.
THE COURT: Yes, sir. We have some
more motions I have to dispose of. |
© Mr. Smith. |
MR. SMITH:' Thank you, Your Honor.
THE COURT: Yeu're welcome.

MR. SMITH: May I approach?_'

. THE COURT: Yes; sir.

MR. SMITH: I have a brief memo in

:opposition. Most of that is exhibits, so -- and I

will just go right to the point. We oppose this

. motion to amend, and I outlined what are

indisputable facts in my memorandum.
| This lease, the lease at issue, was '
signed January lst, 2008. The pafties to that

lease are Mr. Connelly and ABACARE. ABACARE is a

- separate corporation in good standing. I provided

an exhibitvfrom the Secretary of State's office‘

| ATMES 1is not a party to this lease '.It
is 1mportant when ATMES purchased this -- and I
also prov1ded as an Exhibit C, the purchase _
agreement. In paragraph 3C, it was very cleaf that
the corporation, meaning ABACARE, following the
closing;,meaning after the closing it will continue

to iease the building.
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-There was no document anywhere where

-any duties or obligations or debts pertaining to

the lease were adopted or assigned to ATMES. It

doesn't exist, it never happened. The only party
to this‘lease-that has ever been a party to the
lease are ABACARE and the Estate of
James B. Connelly.

Your Honor, respectfully,'this case has
béen going on a long while andvto make this

addition now would be, I believe,‘legally

.prejudicial to ATMES because it would require a

delay in the trial of this matter, which we aie.'
trying tb.complete by the end of this year.

Essentially, Your Honor,rthéy've had -
this information. 1In our reply to their -
cOunterclaim -~ to the counterclaim we indicated
that this lease was not enforceable aé to ATMES,
that we were not -- statute of frauds applied to
it. We were not bound by it. We indi;ated then --
and that'wés:way back in May 30th of 2014.

We, then -- December 8, 2015, my client
Mr. Smith filed an affidavit in,opposition‘td their
motion for summary judgment on that couhterclaim
against us, which was never heard because they .

withdrew that motion once they received the
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the corporation ATMES is the party -- excuse me,
the corporation ABACARE has always been the party.

And keep in mind, these are all

documents within the possession of Ms. Cash and the

Defendants here. This is not information that they-

~didn't have even prior to the beginning of our

lawsuit. They've had all the information about who

the company was that was on the hook for the lease,

‘and nowhere at any time did ATMES adbpt or was

assigned ABACARE's obligations in the lease.

THE COURT: Let me interrupt you one

‘second.

MR. SMITH: Yes, Your Honor.
'(Off—fhe—record conference.)

: THE COURT: Go ahead. I'm listening.
‘MR, SMITH: - Thank you. So for the

,purposes of amendment, we do think we would be

iegally prejudiced to add them -- |

. THE COURT: Tell me how you would be
préjudicéd. : _ :
\ ‘ "MR. SMITH: And on top of it, although
I understaﬁd the Court will not get info the
rélation back, but it's abundahtly clear on the

face of these documents they cannot possibly be -
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‘within the statute of limitations given the -

termination date of the lease.
Rule 15 does not allow for relatlon

back when it's an addltlon And I know this may be

‘taken up --

THE COURT: Well, there are actually
two ——vand I've had to deal with this recently.

Several times I was doing nonjury in several

- .different counties and it came up in each county

that I went. So, as a result, I had to do a lot of
research. And there is actually a case on point
out of the-Court of Appeals that deals with the
standard for when it relates back, when 1t is, 1n
fact, an addltlon versus ba51cally amending and
ongoing controversy

And I'm paraphras1ng what they said,
which is probably 1nart1culate, but. Ifm going off
of memory |

MR. SMITH: And I cited those cases in
my brief. |

The one last thlng I would just offer
to the Court is a complete copy of Mr. Smlth S
aff1dav1t I think it's not included in the

exhlblts, but all partles have a copy.

THE COURT: Tell me -- the prejudlce
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defined by Rule 15 is a lack of notice and é lack
of opportunity to be heard. So why would your

client be prejudiced by the amendment when you

based on the statute of limitations and your

contentions that these allegations do not relate

MR. SMITH: We certainly do, and I
think it'svclear on the face and so much -- ‘as much
as Mr.'Myfick admitted that's a serious issde,
we're prejudiced because in ordér tb_add them would
delay the trial in this matter;_

' THE COURT: Well, technicaliy, would it
really? 1If it were granted today, you really could
file your motion tomorrow and it could be heard --
when is the next nonjury term, Caroline?

| . THE CLERK: The week of October 31.

MR. SMITH: We could come back then, -

Your Honor.

(Off—fhe—record conference.f

MR. SMITH: Your Honor, thank you for
-- I‘do have those cases, but I will hold on to
those,'and I appreciate the Court's time today.

THE COURT: Not a worry.

Okay.’ Now, we will move on to the
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Defendant Hood & Selander's motion for summary‘
judgment'dealing with the counterclaim of Phillip
Declemente. _

MR. MYRICK: May I interrupt you for
one second, Judge} to éddress those cases that he
talked about? - | o | ,

THE”COURT: I'm going to read
everything. You know, you telling me about it, I
don't have a point of reference. I haven't read
them; it's not going to really help me. I'm not
trying to be untoward. I'm going to read
everything.

I'm not.going to make a decision ---you

just gave me this stuff. I haven't had a chance to

read everything and I'm going to do my own

research. |
| MR. MYRICK: Thank yQu}
| THE‘COURT:"Yes, sir.
MR. HOWSER: May it please the Court.
i'm Dave Howser and I represent Hood & Selander.
THE COURT: Yes, sir. |
MR. HOWSER: Let me first address

',exactly why we're here. We're here on a motion for

summary judgment addressed to.a cross-claim --

THE COURT: I'm sorry, I meant to say -
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cross-claim, not cbunterclaim.

MR. HOWSER: ——-which Phillip‘
Declemente has asserted against Hood & Selander. I
would_pOint out that the claim is for equitable
indemnity. We did, as we pointed out a‘few minutes
ago, mediate the case in June with Judge Tommy
Cooper as the mediator.’

At that mediation, we reached a

settleméht, that is Hood. & Selander reached a

‘settlement with the Plaintiff.

THE COURT:  Okay. .

'MR. HOWSER:l I would hand to Your Honor
a copy of the settlement agreement and direct you
to‘paragraph 3, if T may. As part of that |
settleméht agreement, the Plaintiff'agreed they
would not pursue any Claim for which Hood &
Selander might allegedly be responsible.

N Having said all that, let me say to -

Your Honor that I did file a memo that is dated[ I

think, September 14th. I don't know if Your Honor

received that. |
THE COURT: What is the date again?.
MR. HOWSER: September 14th. I can

hand you another copy.

THE COURT: Yeah. This file is very
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large. I'm hot'certain -- let me make sure that --
bh, I take‘it back. I do have it. You sent it to
my office, a copy, on September i4th, but you all
need to maké sure --

MR. HOWSER: I sent a copy to the clerk
as well as a copy to you;

THE COURT: I do‘have a copy.

| MR. HOWSER: By way of background, I

want to keep it really as it relates to the
cross—claim. Plaintiff ATMES was a seller, as
Mr. Myrick has said, of durable medical equipment.
ATMES purchased ABACARE, who was Mr. Myrick's

client. They purchased it in two ways. They

- purchased 80 percent of the stock through the

Estate of Conhelly, the Connelly's’Estate, and
20 percent of the stock from Phillip Declemente..
As a result of the purchase, ATMES
contends that it overpaid for the stock in the
company ABACARE because ABACARE underreported its
sales tax liability; What the discovery in this
case hés established is that most of the companies
like ABACARE would report théir sales tax based on
monies,they'received, rather than on what they
sold. - .

In addition, there was a gquestion of.
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whether or not the equipment they sold, that is.
this durable medical equipment, quallfled as belng
sales tax exempt Many of the companies were
taking the position that that was a prosthetic
device, and that went through the administrative
court and, ultimately, got reversed by the Supreme
Court holding, no.- To be a prosthetic device it

had to be something that replaced a body limb such

- as an artificial leg or artificial arm.

The p01nt is, as a result of the way: it
was reported ATMES contends that it overpaid by
like $100,000 for the stock and the interest of
Mr. Declemente in ABACARE. |

We can hand Your Honor a Summafy of
sales tax returns, actually got some returns there,
and you will see that Mr. Declemente actually was
responsible for a numbef of these sales tax |

returns, for preparing and submitting them. So he

knew what the story was on the way that the sales .

tax was_teported. This becomes significant when we
focus in;on equitable indemnity.

| But before we reach that we have to
understand what the posture was. ‘Mr. Smith, on -
behalf of ATMES, sued the Defendants, which Your

Honor has indicated earlier in reading the caption.
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Mr. Declemente did not answer the compiaint and was
found to be in default.
| - As a result of that, Judge Nicholson |
passed an order saying that he had no right to file
an answer, counterclaim, and croésfclaim.
 THE COURT: In,whiCh case?

'MR. HOWSER: In this particular case,"
ATMES_V‘Hood & Selénder, Cash --

'THE COURT: In 20112

'MR. HOWSER: The 2011 case.

THE COURT: -- 8011.

MR. HOWSER: That's right.

THE COURT: He actually said.that in
his order.
- MR. HOWSER: It's attached to my memo.
His order says -- _'

| " THE COURT: All right; You may
continué: | . |
| | ~~ MR. HOWSER: At the bottom of page 4 -

and top of page 5, Judge Nicholson said that

Mr. Declemente was in default failing to file an
'answer. He had actually asserted a cross—claim.

There was a question of whether or not .

the cross-claim was answered and whether or not

that cross-claim was in default. So hé said, lookL 
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you have no right to file an answer, cross—-claim,

or counterclaims.

Our position is that one of the bases
for the motion for our summary judgment is that is

law of the case. And that is, since the judge has‘

ruled that he couldn't assert an answer,

counterclaim, or Cross-claim, he cannot continue to
pursue this matter against us.

In addition, because he was the one

~responsible for actually filing these séles'tax~'

returns and was the actual ménager of ABACARE, he
knew what was going on,-‘If something should have
been disciosed, then Mr. Declemente'should>have
disclosed it or at least participated in the
nondisclosure.

| Ifbwe might, we would like to hand Your
Honor a copy of the case df Addy v —-- ‘

' THE COURT: You can give me a case

~citation.

'MR. HOWSER: ~-- 257 5.C. 28, 183 S.E.2d

708; the case of Inglese v. Biel, 403 S.C. 290, 742

S.E.2d 687; and Stoneledge at Lake Keowee Owners
Association v. Clearview Construction, 413 S.Cf

615, 776 S.E.2d 426, which is --
| THE COURT: I assume these are all in
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your memo?

MR..HOWSER: I think I refer to them.
I can hand you -- |

THE COURT: We're just going to recycle
them. We do everything on the computer. I
appreciate yoﬁ providing the Court with a copy.
We're trying to go as green as poésible. |

MR. HOWSER: Basically, what Addy v.
Bolfon says, ordinarily, if one person is compelled
to pay damages because negligence imputed to him as
a'result of a tort committed by another, he may
maintain an action for_indemnity‘against the person
whose wrong has thus been imputed to him, but this
is subject to the proviso that the personal
negligence of his own -- that no personal
negligence 6f his own has joined in causing the
injury." | | |

And taking it in the light most
favorable to Mr. Declemente, his own personal

negligence has joined in the causing of the injury.

'And as South Carolina law has long recognized,

there is no right to indemnity among joint

tortfeasors. ‘ |
- Assuming that Hood & Selander did

something wrong, that's assuming'that, from™
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Mr. Declemente's Standpoint; they would be a joint

tortfeasor. We don't concede they did anything

~wrong, but if they did, they would be a joint

tortfeasor with them and, therefore, a joint
tortfeasor is not entitled te contribution -- I
mean, or indemnity. Not entitled to indemnity.

| Equitable indemnity.requires‘that you
have clean hands. 'And, in this case, under the
eVidence presented, he'eannot have clean‘hands.h

I have brought with me the depositions

of Mr. Smith who was the Rule 30(b) (6) deposition

of ATMES and the deposition of Jeff Reed and the
deposition of Art Bradham, who was a CPA for ATMES.
They are voluminous, but I have cited in my memo

reference to.those_depoSitions.and given you the

" pages.

And if nobody objects, I would submit,
Your Hdnor;'that,rather than burden the record with

the entire depositions that it just be limited to

that, those pages. But I have them here if you

would like them. _
| THE COURT: All right. Wouid you like
to respond? | |

| MR. MARSHALL: Yes. Thank you, Judge.

THE COURT: You're welcome.
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| MR. MARSHALL: Cameron Marshall on

behalf of Phillip Declemente. |
| Your Honor, we submit that -- the fact
that Mr. Declemente defaulted and answered the
Plaintiff's complaint at the time does not mean
that hé is not permitted to bfing cross-claims
against co—defendants. |
We believe thé law is clear that he

retéins his legal authority to defend himself on
the issue of damages despite the fact‘that he was

held in default. And that decision by Judge

_ Nicholson was appealed .and the Court of Appeals

said the appeal was premature.
 THE COURT: It might be moot.

MR. MARSHALL: There had not been any
determinétion as to whether Mr. Declemente was evef
going to be ordered td pay any damages in this
case. |

'THE COURT: Uh-huh.

MR. MARSHALL: And, Judge, we had --
when we had our pretrial conference‘with Judge
Young, Mr. — the issue was raised by Mr. Howser
about this motion that was coming up. Frankly, I
thought that perhaps since Judge Young had been

scheduled to try this case November 28th, he might

Page298
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hearsthis; but he clearly 1nd1cated he thought that
Mr. Howser S motlon was premature and that his -- =
his client is an indispensable party.

| And the reason for that is, David
Selander of Hood & Selander --

o THE COURT: You don't have to look.
puzzled, because that was my question, too. I
thought it was a little premature until it all

plays out what jeopardies your client's really in

until it all becomes. right.

I want to hear the rest of what he S
going to tell me, then I want to hear what you tell
me and then we'll -- yeah. Because this order
technically, which I'm anticipating what this
argument is going to be, only relates to the
parties that it addresses in the erder. It doesn't
say that his client is precluded o

It says that one party -- that

Mr. Declemente is precluded from d01ng anythlng in

, response to Ms. Cash. It does not -- there may be‘

some argument that on -- as it relates to jud1c1al

estoppel; in other words, that he's precluded from

making an argument contrary to the fact that he's
been found in default and, therefore, he cannot -

make any contrary assertions factually, but that
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doesn't mean necessarlly that it shouldn't play outv'
factually. I'm just not certain of that point. I

think he might be estopped from making any

assertions that are contrary to the default

finding.

~In default he has been found to have
admltted the factual assertlons He can still
challenge damages because they're not liquidated, A
but T don't know that it precludes it from playing
itself out. I think you might be able to ralse

that he can't take a position contrary to the

" default.

MR. HOWSER: Well, that's --
" THE COURT:. But if there's no judgment,
I mean, it's all sort of premature, isn't it?
MR. HOWSER: But that's one of the
points I make in my memo, that if he can't contest
liability or the aliegations of the complaint he's

bound by, then his'equitable estoppel.argument'goes

because, you know, he's found at fault.

- THE COURT: Yeah. But I don't know
that it should be resolved at this juncture I
think it may have to play itself.out.~ |
| ' MR. HOWSER: And what Judge Young said,
and I think;Mr. Smith will back.me up, is_maybebthe |
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cross-claim being tried with the main action was.

premature, but nothing --

| THE COURT: Well, you know, I tell you

what. We say a lot of things while we're sitting
here thinking sometimes. And I'm the worst
chlprit; I think out loud. So unless I reducerit
to writing, it really don't matter. |
| | B And I do that sometimes; I think
through arguménts when I'm talking to lawyers, but
once I actuallyrstart putting pen to paper, you
know, I probably regret some Of the thingS'i say,
but it is what it is. | |

You-all help me think. Sometimes I
just thihk’through things, and while you're here
present able to answer it for me, I take advantage
of it. But you may continue, Mr. Marshall.

MR.~MARSHALL:* Thank you, Youf Honor.

THE COURT: You're welcome.

MR. MARSHALL: So»regarding Judge
Nicholson's order which has been submitted by
Mr. Howser, you will note, Judge, that hé neither
struck nor dismissed Mf. Declemente's cross—claims.
He did sfrike his anéwer aﬁd'his counterclaims

against the Plaintiff, but the technical language

- he uses is, he did not permit entry of the
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cross—claims at that time, which if the Court feels

that I need to bring a motion on my'client'shbehalf

. to permit entry officially»at“this point --

THE COURT: Well, I don't know. Judge

NichOlson's language is*pretty clear. I find that

_ because Defendant Declemente is not relleved from

default he could not enter answer, ‘counterclaims,

and cross-claims and cannot pursue default

Ajudgement against the Plaintiff forvcounterclaims

that have never been permitted to be asserted.

. Defendant Declemente's motion for

~default judgment'against.the Plaintiff is denied

and the Defendant's answer and counterclaims are

| He only ruled -- he did what judges do;. |
we rule on whaﬁ'is before us. Bnt that doesn't
mean that that's -- Stlll doesn't -- you know,
where you have a set of facts that are SO

intricate, hOW-lS he going to be able to assert .

-~ something contrary when he's been found in default

-whlch means he has admltted the substantlve

allegatlons of thls complaint.

MR. MARSHALL: Well, he goes -- he

.specifically,uses‘the_languagevof‘Strioken‘as'itnﬁv

regards the answervand the,counterclaims.'<He doesF‘

e Page302¥
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. not use stricken --

THE COURT: I understand that, but what
I'm saying is that he- 'is now in default. _ He is --
the judge has found that he admits the substantlve
allegatlons of the complalnt He cannot take a
p051tlon_contrary to that. So as it relates to

your:client and Mr. Howser's client, how is that

~going to affect your client's claim, and are you

really entertaining an exercise in futility’>

Even 1f you present your case, you're

,_g01ng to be jud1c1ally estopped from taklng a.

position opp031te to what is in that complalnt,
substantively that Mr.’Smith‘haS-alleged your
client did wrong. | | o
Beeause'he's in default. vHe admitted
-- the Court has said he admitted those facts. _SQ

you can't -- you're g01ng to be precluded you' re

 going to be judlclally estopped from taklng any

p051tlon that is opp051te to that -

‘ _ MR. MARSHALL Well it goes again to
the damages as the Court of Appeals acknowledged,
just because someone has been found in default \
doesn't. mean that there s ever going to be a

damages award against that person, so --

" THE COURT: Well, pretty much. If the
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substantive allegations of the complaint aré
admitted,.you're‘going to get some damages. The
only thing he's going to get to contest is the
amount of damages, the_reasonébleness of the
damages, and the damagés he can prove, or she can
prove, or they can.prove by the pieponderance of |
the evidence.-.

It just simply means it's not
liquidated. It hasn't been reduced to a sﬁm 3
certain. It doesn't mean that they're not going to
get daﬁages.

MR. MARSHALL: Well, it does mean that

. THE COURT: That would defeat the whole

principle of default.. Why would people push for

. default if they weren't going to get any. money?

MR. MARSHALL: Well, as contemplated by

the contribution of the tortfeasors act, the jury

by law has to have all of the potentially

responsible parties in front of it so'that.it can
apportién liability. _

| THE COURT: But that relates to a jury.
Not-to_the Court when it sits as.the finder of fact

in default. You can move for apportionment'latgr,"

" but he is found to have admitted the substantive.
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allegations of that complaiht, but to the e%tent
that Mr. Smith's client can provide proof of those
damages, they're going to be awarded. You're going
to have a judgment against you.

| I-mean, he gets to'come in and
cross-—examine the witnesses, but he doesn't get to
basically try his case factually.

MR. MARSHALL: That's right; there's
already a judgment against him. He's already been
found liable. It's'just, what are his damages?
And so our position is that there is no way that
damages caﬁ be apportioned unless a jury has Hdod &
Selander in front of it at the trial as well.

.‘Now, Hood & Selander, Your Honor, was
the CPA}.the accounting firm for my client and his
company, ABACARE. They were in charge of doing all
the tax returns.

And before I‘forget) Judge, I want to

make sure that you —-

THE COURT: Yeah. But you know what a -
CPA firm does with the information which you give
them. When I go to my CPA to do my taxes at the
end 6f theAyear; she works on what I give her.
She's not coming to my house and looking through my

records. That's not what CPAs do. They to a
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. certain extent rely that the information you give

them is going to be accurate.

Now, as a professional, they will say,
are you sure that's correct? I think this might be
a scrivener's error. I think based on the years
that I've dealt with you, this figure might be
inaccurate. >This is lower than last year. ‘ThiS‘is

higher than this year. 1It's in the realm of

certain possibilities you're flagging yourself with

the IRS. That's what a good CPA does.

- So now why would they have ‘the duty to
deterﬁine if the ihformation your client provided
was accurate? Their’job is basically to fill out
forms, determine tax liability, £fill out the
appropriate forms to the IRS, and write checks to,'
the IRS-er yoﬁ, unless you come and write them
yourself, and just have them deposited in the mail
for you. : o

. MR. MARSHALL: Well, Selander was my .
client's employee and he was in a fiduciary duty,;,
and his duty was to know the law and how sales~: “

taxes for durable medical equipment should be

reported to the South Carolina Department of

Revenue. My client counted on him to do that. .

' THE COURT: But to the extent that -any . .
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of those allegations are admitted in that

complaint, he's not going to be able to say

anything'opposite of that.  If the complaint

~alleged -- and I read the complaint, and it has

many pages, and I'm not going to pretend that I

_ remember it all, but if the Plaintiff alleges that
he was fraudulent in reporting these amounts, he's

'estopped'from taking a position opposite that.

He's stuck with that position. He's

‘stuck factually with that if the Court has found

him in default.
| MR. MARSHALL: Well, right. But if a
jury wanrs-to consider -- if they want to -- if
they want to say thet"Mr. Deciemente acted
fraudulehtly,‘rhat doesn't preclude Mr. Selander
from haVingeacted fraudulently too, and perhaps‘to
a far greater extent. o |
| . THE COURT: What evidence do you have
of that? | |
_ MR. MARSHALL: .Well;_I“submitted -- did
you get the memo I submitted Thureday, Judge --
THE COURT: If you eent it Thursday, I
didn't. |
'MR. MARSHALL: We sent it to your

chambers and I filed it.

Page307
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THE COURT: It probably hasn't made its
way up to me yet. I know it's -- like, when I run
into the mail guy, he'has like ten of those boxeé
of mail they have to sort like every day and
distribute it to us. And if you sent it Thursday,
I doubt that I've gotten it yet. |

| MR. MARSHALL: Well, I would just ask
that --

THE COURT: Oh, I'm‘going to read
everythihg.

MR. MARSHALL: But the evidence that I
submitted, to énSwer.your queétion directly,.ih
that memo and about 15 pages of deposition .
transcript from Jeff Reed, one of the owners of
ATMES, which is the Plaintiff in this case, and

repeatedly in that deposition Jeff Reed says, we

don't blame Phillip Declemente for this. .We blame

Hood & Selander for this.
. THE COURT: Yeah, but the Court's

already found him in default. So he's already -

. negligent as a matter of law and he can't take the

position opposite that.
‘Now, at the end of this case if there
is some liability attributed to him, he can appeal

it because then the matter would be ripe and the -
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controversy would be ripe bécaUse then it would
amount to é final judgment.

I mean, I don't want to speék for the
trial judge. I think he's going to be judicially
estopped from taking a position opposite of that. -
He's not going to be able to absolve himself from
liability_by arguing that their liability was
greater than his. : |

So at best by that finding, he starts
off in a deficit. You're going to have to prove

that they did sométhing. The Court's already said

‘he did something.

'MR. MARSHALL: Right. And that's the

jury's job to apportion liability and -

THE COURT: You're going to have to be
very caréful how you argue that. He's going to
argue that you're judicially estopped and the'CQurt
is going to say, you are. So you're in a very
difficult posture in this case. _
| ‘ MR. MARSHALL: I certéinly.recogniie B
that,'Judge.‘ | | h
. THE COURT: Factually, you are. _

MR. MARSHALL: It's a difficult case.
And Mr. Howser's -- |

THE COURT: Technically, they can go
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ahead with their damages hearing against your.
client. 'They don't have to wait for a jury trial.

MR. MARSHALL: I wanted to point out in

. one of the cases that Mr. Howser cites in his memo,

~which is Jourdan v. Boggs, he cites some . language,

but he doesn't -- in our opinion, hefdoesn't cite
some of thé critical language. And this is a.
general concept which covers our position. -

B And here the Court of Appeals wrote, .
clearly, the right to recover -- and this is
talking about from another -- another tortfeasor or

a co-defendant -- while it exists does not ripen .

‘until decided by the finder of fact. Consequently,

dismissal on the basis of the Rule 12 ‘motion was
premature. The allegations.of the complaint are.
not detepminati§e of the righﬁ to indémnity;
Rather, sﬁchca determination is based‘onvthe, A
evidenCé and the_facts found by the fact finder. .
That's the general congept which

governs this whole'argument that we're having here

- today. And that's'why it took Judge Young about 30

seconds to say, Mr. Howser, I think that you're

prematuré on that. And he was absolutely right. =
| 'Now,“that‘S‘not an official ruling, but

it's just such a general -concept of law that heAj

i'fiLPage310
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didn't need to_hear much to know that that's what
applies. |
| The other thing that -- in one of

Mr. Howser;s cases that he cites, which is the -
Scott v. Fruehauf case, this case makes it clear
that -- it says, parties that have no legal
relation to one another and who owe the same duty
of care to the injured party share a common
liability and are joint tortfeasors'without a right
of ihdemnity between them. |

_ But that's not what you have here. - You
have a legal relatlonshlp 'Mr. Selander was my
cllent s employee hired to do tax returns properiy
I have seen: those tax returns "~ I would submit to

you, Judge, they were, I belleve, prepared by o

Mr. Selander and 51gned by my client.

Because a CPA as we all know -- you go B

to your CPA they do your taxes and they say, all

rlght ' Here it 1s You have to sign it.

‘THE. COURT: Based on the lnformatlon_f'v

"you ve glven them

MR. MARSHALL: That's right. That's
the law. - - R
- THE COURT:"They all feed it into a

computer. It's not like they do it manually.
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They're all programs that they use to prepare your

tax returns.
MR. MARSHALL: So, you know, this case
that Mr._Howser Cites, the Scott v. Fruehauf makes

it clear that my client does have a rightiof

contribution should he be hit with a big damages'

award by a jury from Selander with whom he had a

legal relationship; employer,'employee, fiduciary

»and client.

THE COURT: Well, his argument is that

~ you-all are now joint tortfeasors because of the

default finding and you don't haﬁe any right to-
indemnity. That's a legal argument, not an 
apportionment argﬁment, I need you to address
that. | A

Why would you not be —- why would you
not- -- why woﬁld his argument hot‘be,valid:that
you—alliare now joint tortfeasors based on that -
default? ‘ , _

..MR. MARSHALL: Well, I just read it.

THE COURT: If I misstated your
argument,‘Mr..Howéer, please correct me. :

MR. HOWSER: I would say I'm thoroughly -
familiar with Scott v. Fruehauf; that was my case.

I tried it in Hampton County. I lost more money in
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that case than I have lost in my entire legal

career, and I was with another firm then.

And I had a great appellate lawyer, and

the case was at the Supreme Court 23 months between

oral argument and final decision, interest running
at 14 percent. | |
~ THE COURT: That's a long time.
MR. MARSHALL: Well, then Mr. Howser

certainly knows what this case stands for. And,

again, it says, parties that have no legal relation

to one another and owe the same duty and care to
the injured party share a common liability and are

joint tortfeasors without a right of indemnity,

- which means that parties that do have a legal 

relation to Qneianother don't owe the same duty to

the injured party and are not joint tortfeasors. I

~mean, the case speaks for itself.

You can then go on to look at the
contribution_amohg tortfeasors statute, and I think
it's important to do so.

THE COURT: Yeah, I'm familiar with the

' statute. There's a whole line of argument that

even when people settle out or they're in default
that a jury should still be presented with

apportionment.

Page 313




O o0 By N Ul = w N B

NN P R R R e R s
U > W N B O W O d U W N R, O

57

You know, judges look at it differently

_since there's really no clear articulation of the

statute as to how it should be done. I have some
colleagues that present it to the jury; I have some
that don't. VThe Couft of Appeals nor the Supreme
Court has really taken it up. I'think_some cases
have been appealed, but we really haven't had ahy
clear?authority on it vyet. |

Some people take the position that once
you're settled out, you?rendone. There is no right
to apportionment because they are no longer a
party. Some people take the position that
regardless of that,‘ybu’re still»entitléd to
apportionment.

And in line with that, that's basically

where your argument falls, which is that even if my

- client is in default, he's still entitled to some

'ievel of apportionment.

And I'm just not certain whether there
is == I don't know. I'm sort of torn oﬁ the issue,
to be frank, and I need to study it a little bit.-
I'm not certain -- I'm just not certain about that
in this pbntext because he's in default.

MR. MARSHALL: Well, the absence of

Hood & Selander at the trial'——_
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THE COURT: Which is kind of no

“different than somebody that settles out bécausé,

by settling out, you basically admitted some level
of liability although the release says you are
admitting nothing. You're just writing a check and
getting_out of the case.

MR. MARSHALL: What would happen if
Hood & Sélander were not present at the trial
pursuant to the cross-claim that my client was
entitled’fo bring against them, and which has not
been stricken, which has not been dismissed? But
the absence of Selander, you know, should a jury
award~damagé$ to the Plaintiff, then that's going
to mean that those damages are going to fall on my
cliént because he's the one that's there.

So, you know, the law provides for him
to later bring a separate action against Hood &

Selander, but our point is that doesn't promote

~Jjudicial economy ~- and the settlement, I guess

'upon which Mr. Howser is basing his argument, I

haven't seen anything typed so I've got -- at the
mediation they came up with something —-

| THE COURT: I guess I'm a little
confused as to how your clientrwould even present

that case to a jury because I assume Mr. Smith's
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client is going to move forward with a damages’
hearing. So what are you going to present that
already is a matter of law and your client's been
found to have damages in this partieular amount and
he's already been found to have admitted the
allegations? | |

It just becomes very troublesome in
even presenting tnat to the jury in that matter.
You'd have to work out a stipulation becadse it's
the law of the case at this point. So what defense
can you really mount? You're not going to be able
to shift it._ You understand what I'm saying?

The best you're going to be able to
aroue is they did something wrong and then ask the
Court to do an apportionment verdict form. And who

knows° That's a toss-up whether he's going to do

“that or not.

MR. MARSHALL: Well, we believe the
rules of civil procedure clearly -—

THE COURT' So it mlght even be better
to be bifurcated to some extent. |

MR. MARSHALL: Judge, we believe'that
not only do they permit us to require Hood & ;
Selander's presence”at.trial,.but they require it.

Rule 13(g) -- under Rule 13(g) Selander. is or may
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be liable for all or part of the claims asserted .
against Mr. Declemente. And, you know, if -- if --
A THE»COURT:' That's in a perfect world
where you would feally be able to present a full
defense, but ybu're not_going to be éble to.

You're going to be stuck with those facts that are

in that_complaint, and you're not going to be able

to argue anything that's opposed to those facts in
that complaint. |

| MR, MARSHALL: Respectfully, Judge, T
don't know that I agree with that because —

THE COURT: Well, you're estopped from
making any argument from anything that he's --
where he's been found in default; It basically
amounts to a stipulation'of_facts against your
client once the judge finds he's in default.

He cannot -- just because he gets to

argue damages doesn't mean he gets to argue

~ substantive facts in the complaint. ‘He's found and

deemed to have admitted all of them and he cannot
argue against them. The only thing he can do is

argue about the measure of damages and whether they

- have met their measure of damages proof by

‘preponderance of the evidence.

They don't have to wait for trial to do
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that. They file a motion to have the damages
hearing heard any time they want to and have it
disposed of.

MR. MARSHALL: So what could happen --.

~say there's $100,000 in damages. My client, since

Selander would not be present at the trial because |
he owes $100,000 in damages, and this is the guy |
that's sitting there, so we're going to stick it on’
him when, in fact -- | | |

THE COURT: I have found juries to be
far more discerning than that.

MR. MARSHALL: -- when, in fact, if

-Selander were present and the jury knew that he was

the CPA hired by my client and my client's company

to know the tax law and to properly report sales

taxes, then I think there's a high likelihood they

would say, oh, yeah.

THE COURT: I don't know. Again, I
can't reﬁember offhand what the facts are alleged
in the cbmplaint. To the extent that it's --
anything you're saying is different from that,
you're not going to be ablé to argue that. You're‘
stuck with the facts in the complaint. at this pqint

because YOur client is in default.

MR. MARSHALL: Weil, the case that I ::
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referenced'earlier, Judge, which is the Jourdan v.

Boggs case, says that the right to recover,

indemnity your contribution while exists, does not
ripen until decided by the finder of facts.
Consequently, dismissed on the basis of Rule 12 is
premature.

| THE COURT: This isn't a Rule 12
motion. _ -

| MR. MARSHALL: - No, I understand. The

allegations of the complaint are not determinative
of the right to indemnity.

 ThE COURT: This is not a default case.
The facts of that case are not é default case.

MR. MARSHALL: That's correct.

THE COURT: So you can't -- every case

turns on its individual facts. This is a default

case. Your client is deemed.to have admitted those
allegations. He cannot say -- he's between a rock
and a hard place. He cannot now say,.I'didn't do
this or that. |
| The only thing he can contest is the

améunt of damages and whether they can meet their‘
burden of proof by a preponderance of the evidence.
That's 'it.

MR. MARSHALL: The law nowhere, Judge,
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precludes my client from pointing a finger at third

parties or multiple --
THE COURT: You're correct. He can

point the finger, but they can come back and say

he's judicially estopped from doing it because the
Court has found that your client is guilty and
culpable of this behavior and these particular

facts. So ydu're not going to be able to argue

anything contrary to that.

MR. MARSHALL: But to what extent,
Judge?

THE COURT: To the full extent of what
is said in that complaint. You're stuck.

MR. MARSHALL: And in the complaint the

‘Plaintiffs are sayihg that four other people are

also responsible.
THE COURT: It doesn't matter. ' They
can still argue that and they can still pursue

their theory of damages against them; but as far as

your client is concerned, they can file a motion - .

for damages hext week and have it heard and get an’

‘ordér before you can go to trial.

MR. MARSHALL: I'm not sure —- you .

know, I was getting ready to talk about the

- handwritten settlement, which is the only one I've -
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seen, but what it says is that as a result of'their
settlement, Mr. Howser and the,Plaintiffs, to the
extent of the payment above, Plaintiff will
indemnify and hold harmless Hood & Selander and
David Selander for any amounts paid to

Phillip Declemente arising out of any alleged acts,
errors, or omissions on conduct of Hood & Selander
and David Selander in connection with aﬁd relating
to the matters'asserted in their suit.

So the language of their settlement

considers the situation in which recovery in which

Phillip Declemente -- in which the Plaintiffs --
because Mr. Deelemente has filed a separate lawsuit
against them -- in which the Plaintiffs pay money
to Mr. Declemente.

To that extent, the settlement absolves

.Selander of any requirement to pay a portlon of any

money pald by Plalntlffs to Mr. Declemente, but the

situatiOn'that Mr. Declemente seeks to protect

hlmself from is a 51tuatlon where a jury orders him

to pay damages to the Plalntlffs ‘Exactly the -

opp051te So —- ) |
THE COURT: Weli, that agreement only

applies to the.people that are parties to it. It

doesn't apply to your client. I don't know that
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the language is dispoaitive of anything. It
doesn't change his poature in this case.

For whatever reason, he didn't answer
within the appropriate tlme, and Judge Nicholson
found that he didn't have -- didn't meet the level
of excusable neglect. That he had you know-—— and
we know what the order 'says, and so he's in
default. There's really no way around it.

I mean, once thevcaee plays'out. you

can appeal it and a court may say that he really

~wasn't in default and you start over again. At'

this point, he doesn't get to relltlgate the facts
And, I don't know -- you know, I can't make a '
decision about whether a judge would allow
apportionment under theSe circumstances.

I have no idea, nor_weuld I attempt to

make that kind of decision for a trial court.that

- is going to try the case, because cases develop

different once you start trying them.

MR' MARSHALL: "And that's why -- that S
why all the potential llable parties need to be
present. That's the reason for the Rule and that's
the reason for Rules 19 and 14 and --

THE COURT: But that S really not hlS

position. His p051tlon 1s that your cllent is not
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a joint tortfeasor and, therefore, he doesn't have

any rights to indemnity pursuant to their agreement

- or under any equitable theory. And it's really a

legal.argument that he's making.
MR. MARSHALL: But he's not a joint
tortfeasor. His client.was my client's employee.

_MR. MYRiCK: Your Honor, that's --

' THE COURT: We're going back and forth
and I need'to read everything and we have far
exceeded our time. |

Yes, sir. _
| ‘-MR. SMITH: Méy I briefiy, Your Honér,
place a matter on the record?
| THEVCOURT: Sure.
MR. SMITH: As the Plaintiff in this

matter, I just want to Say we join in the request .

- of the relief that's been filed by Hood & Selander

and David Selander.. And I just want to note for
the-reCord, as it has been the case, the answer,
counterclaims and cross-claims really have never

been filed. They have never been properly asserted

'tb‘this day. They really don't exist as a matter

of law.
MR. MARSHALL: They were filed. I have

a filed copy and were --
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MR. SMITH: But they have never been
allowed to be entertained by the Court, and that's
what's been clea;. If he's going to seek to pursue
those, he would need to request permission --

THE COURT: I will tell you what is
really problematic, ahd what I've sort of been
stuck on is the language in Judge Nicholson's
order. Although it applies to Ms. Cash and
Mr. Declemente, the language in the order clearly
says that he's precluded from filing an answer, -
counterclaim, or any counterclaih.

And that's. kind of problematic for your
client because it seems the Court is saying he's
preciuded from filing any résponsive_documents.

And I don't know Whether the -- whether the
intention was -- because he wouldn't file -- he
would file é_counterclaim against Ms. Carson --

Ms. Cash -- I don't know why I keep calling her

Carson ~-— Ms. Cash, but he certainly would not have

filed a cross-claim against‘Ms. Cash, would hé?
Unless she filed -- | -

MR. MARSHALL: . We did file a
cross-claim against Cash.

THE COURT: And then they got

" dismissed.
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MR. MARSHALL: No. That's still --

THE COURT: Well, nd, it\couldn't be
because Judge Nicholson struck them all. So they
couldn't be pending.

MR. MYRICK: That's my point, Your

Honor. -

MR. MARSHALL:' He didn't strike them,

Judge. The language in the order -- -

- THE COURT: And the counterclaims are

stricken. _ : . _

MR. MARSHALL: Answer and counterclaims
are stricken. |

THE COURT: But then in the previous
paragraph he says he cannot enter his answer,
Counterclaim and cross—-claims, and cannot pursue
default judgment against the Plaintiff.

MR. MARSHALL: But not permitting entry
of the cross-claims at that point -- |

THE COURT: ' I don't know. You-all may
need to go. back to Judge Nicholson for clarity on
the language and what he inteﬁded as his order.
It's a little vague, yes. Because in one paragraph
he precludes you from doing any of it and then in .

another -- and maybe he worded it that way because

- the other document had not been filed.
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When a judge says you can't file any of

these things, I think that's what he means. You

can't file any of these things. And at the point‘
of your client being in default, ydu'd héve to ‘get
leave from the Court to file them anyway.

MR; SMITH: Your Honor,,that'é my,:

point. And the only reason why it wasn't included,

‘we were the only ones seeking relief at the moment,

that's why the order only dealt with the
counterclaims, but it has the same effect, Your
Honor.

' That pleading has never been allowed to

“be entertained in this court and thus both -=

THE COURT: So really it doesn't exist
because it hasn't been filed and you need leave of
the Court to file it. So we're sort of talking
about a fictitious pleading at this point.
| MR. SMITH: That's correct, Your Hoﬁor.

| MR. MARSHALL: T don't agree with that,
Judge.. |
| | THE .COURT: Well, you know, that's ybur'
prerogatiVe, but the rules are the rules. We all
sing from the same hymnal. The rﬁles say when éhd-‘

where you can do things. If your client_is in

default, you need leave of_the Couft to f;le_,
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anything. You can't file any pleadings. You can't

‘file any responsive pleadings once he's been found

-in default.

I don't even know that Judge Nicholson

needed to articulate it in an order.

MR. MARSHALL: Judge, these claims were
filed months and months and months before my client

. was found at default.

THE COURT: Did he file it within the
30-day window of being served with the summons and
complaint? | ‘

MR. MARSHALL: No. And that's why he
was in --. '

THE COURT: Unless his time to enlarge
has been granted, he has no pleadings in this
court. if you don't file withih the 30 days, you
have to get leave to enlarge the time to file.
Your client's motion was not granted. As far as
we're concerned, there is no respbnsive pleading:
that has been filed. You'didn't get leave of the
Court to file it. . | |

MR. MARSHALL: A third-party claim can
be brought at any time within the applicable
statute on the case and that's all this is. These

cross-claims are third-party claims and they were
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certainly f“ _

THE COURT: I think you need to look at
the Rules and then decide what the Rules say you
can and can't do.

MR. MARSHALL: ' To make one more point

and then I'm through, Judge. Thank you for your

~time.

THE COURT: Yes, sir. Thank your

colleagues. They've been patient. They've been

- waiting.

MR. MARSHALL: Let me just point out .
that as much as Mr. Howser wants to argoe on his
client's behalf that there shoﬁld be no indemnity
between his client end mine, he pled indemnity in
his cross-claim against my client. |

THE COURT: Weil, he has to because‘
isn't it an affirmative defense? Doesn't he have
to? I don't think he means there's validity. I
think it means he has to do it or he forecloses it
and waives it. So if he's prudent, he would.
MR;‘MARSHALL: All right. Thank you,
Judge. | o | E

THE COURT: You're welcome

Mr. ‘Howser, 1f you can prov1de me with

-a proposed order in ten days and prov1de me w1th o

. 'lPage328.ﬁw ;
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any case law and factual findings that support»yeur

position on summary judgment. I'm taking it all

under advisement because I need to read everything

you-all have given to me.

MR. MYRICK:‘ If that logic applles to

'+ Mr. Howser's client, it would also apply to my

client, Ms. Cash, as it concerns any cross-claims
for 1ndemn1ty, and I would request at this point, A
if the Court is of the mlnd to grant ‘that based on - .
the idea that no pleadlngs --

THE COURT: Based on my what°

MR. MYRICK: Based on your idea that if
he didn't seek leave to plead the cross-claims,
then there are no pleadings before the Court. And
if they are out as to Mr. Howser, they should be
out to Ms. Cash too.

~ MR. HOWSER: May I just hand this one

thing up? |

THE COURT: I think you have to give» |

him notice that that's what you're seeking. I

~don't think I can do that the way you requested it.

So if you want to file a motion after it becomes
applicable, after I rule, you are certainly welcome

to do that.
| Thank you. Have a great day.
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(These proceedings were concluded at

Page 330

73



U N

Q0o ~J o u!;

10
11
12
13
14
15
16
17
18
19

20

21
22
23
24

25

74
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and complete record.

I further certify that I am neither related -

“to nor counsel for any party to the cause pending

or interested in the events thereof.
‘Witness my hand, I have hereunto affixed my
official seal this 12th day of May, 2018 at

Charlestdn, Charleston County, South Carolina.

2/Denise Lauder

Carol Denise Lauder
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My Commission expires
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(The folloWing proceedings were had

'11/1/2016, Charleston County Common Pleas Court.)

THE COURT: Assistive Technology
Medical Equipment Services v. Hood & Selander.

I‘have‘a motion for summary judgment by

‘Plaintiff. That's been resolved; is that correct?.

- MR. SMITH: Yes, Your Honor, it has.

We settled with --
" - THE COURT: You settled that portion of

- the case?

'MR. SMITH: That's correct.
‘THE COURT: So who is settled out?
_ MR. MYRICK: So that's -- how are you,
Judge? | i

THE COURT: " I'm-well. How are you?
" MR. MYRICK: I'm fine. Thank you.

You're exactly right. I'm glad to

report‘to ydu, as James Smith said, we settled out. -

That's the main claim -- ’ )
THE COURT: Tell me your client's name
again, | | | j :
MR. MYRICK: Okay. I'm Jim Myrick, for
the record, with Womble Carlyle, here for the
Estate of Connelly, The Estate of Dorothy Connelly,

~and Donna Cash is the representative in the caption

" Page 337
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of that estate.
THE COURT: So all of that portion of-
the case has settled? , '
MR. MYRICK: Yes. The main claim of --
THE COURT: So that's with Ms. Cash,
Ms. Connelly, but does that leave W.E. Applegate?’_
. MR. MYRICK: He's out. All of them are
offiCiaily dut of the caption. | |
| THE COURT: .So that leaves Kimberly

Cuce and Phillip Declemente and Hood & Selander.

" MR. MYRICK: Hood & Selander are out.
They settled too.
| THE COURT: Perfect.
Good morning.

MR. HOWSER: Hood & Selander have

settled.

THE COURT: . And, sir, if you . could
remindvmé of your name for the record.: |

MR. HOWSER: 1I'm Dave Howser

‘representing Hood & Selander.

THE COURT: So everybody has settled

out except Ms. Cuce, C-U-C-E, and Phillip

.Declemente.

MR. MYRICK: Yes. There is -- Will

- Smith is here who repreSents the Plaintiff. They
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‘have signed a mutual release with my client on the

main claim and the counterclaim. I have my
client's signature on that. I had done for the

Court for filing a 41 (a) stipulation dismissal with

prejudice because we both resolved it in both

. directions.

‘I was re-reading the rule last night,

‘and it talked about all parties needing to sign

that, but the other parties are not involved with

~our settlement. So I would seek -- i would like to

propose an order for the Court.

I have this voluntary stipulation

‘dismissal with prejudice that resolves it between

us, but belt and suspenders,'I would like to

propose an order to the Court that resolves it as:

to ATMES and as to my client back and forth. Would

~you accept such an order?

THE COURT: Yes. Do’yoq héve it? I
would be glad to sign it. 4 |

MR. MYRICK: And that would include
Abacare in that they were iecently added as a third
party. |

THE COURT: If you-all signed a consent

 order for dismissal with prejudice, I don't have a

problem with that.
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MR. MYRICK: .Okay. I will try to get

- the signature of Phillip Declemente. I don't know

if he will give that or not.
| THE COURT: Does he need to sign it?
He's not a party. |

MR. SMITH: I don't think he does, Your

" Honor.

THE COURT: He wouldn't sign it if the
settlement doesn't invoivé him. It'onlylnééds'to
be signed by fhose whbse interests are affected.

MR. MYRICK: Thank you.

THE COURT: You're welcome. - Have a
gréat day, unless you want to hang out with us. .

| MR. MYRICK: I have one more thing and -
I'11 sfay here for that. I will take this up as a
housekeeping matter, Your Honor.‘ I think the main;_

-— these guys are going to have a main argument

- with you in a minute and you'll will‘haSh that.

~ On October 17th, I filed a motion for
summary judgment on behalf of the Estate'of -
THE COURT: When was that? . |
MR. MORGAN: October 18th. |
THE COURT: Did we hear that the last
time?" o |

"MR. MYRICK: No.. You heard an
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identical motion.

THE COURT: Okay.

MR. MYRICK: And that's exactly what
you're remembering. Mr. Howser said, look, if
Mr. Declemente is in default, he cannot assert a
cross-claim. ~You'said, look, that's the law of the
case. Judge Nicholson signed an ordei saying you
can't assert a cross-claim; therefore, it's moot
because there is no cross—cleim to addfess.

: And I said,»all'righf, I'm identically

situated. And you said, file a motion to that. I
did file a motion exactly on those terms to seek
the exact same remedy, ﬁust a statement that that
motion clearly . is the law of the case.

THE'COURT: Well, I don't think I said
that in a Form 4. Or I may have just said it was
withdrawn. I don't remember.

MR. MYRICK: You‘said'Judge Nicholson

said that there was no standing --

' THE COURT: I would have to look at the
ordef. .I heve to look at what I signed. What I
said doesn't matter. | '
| MR. MYRICK: You're right. Let me give
you a copy of it. |

. THE COURT: The observation I made‘Was
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that they were judicially estopped from taking a

Separate position, which means they can appeal it

- 1if they want to once the case is over if they get a

judgment against them.
I don't think I need that because you
settled it. Your motion is moot. :
MR. MYRICK: I settled with them, but I
haven't settled with him. |
'THE COURT: _Then I need to hear the
mofion. ~ | . _
MR. MYRICK: Okay. And may I present
that noW? Is that okay? ) |
THE COURT: 1It's not on my docket.
MR. MYRICK: Do you want me to come.
back? , |
- THE COURT: You would have to check

with Ms. Caroline and see when it's been scheduled.

‘I'm sorry, but I kind of have a full plate or I

would accommodate you.
MR. MYRICK: I will do that. TIt's not

a problem. Thank you, Your Honor. |
| ' THE COURT: Yeah. I have a full plate

this morning or I would accommodate you. Find out,

. check with Ms. Caroline and find dut when she

scheduled it and then we Will'see<when'it comesyup“‘:
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on the roster.
MR. MYRICK: I appreciate it.
- THE COURT: Not a worry. Have a great
day. | | |
I have a Plaintiff's motioﬁ for a
damages hearing. Is the Plainfiff ready to
proceed, Mr. Smith?

MR. SMITH: Yes, Your Honor. The.

‘Plaintiff is ready to proceed, and I have two

witnesses, Your Honor. -

THE COURT: Okay. And the Defendant is
repfesented by Mr. Marshall, correct?

'MR. MARSHALL: Yés, ma'am.

‘THE.COURT: Okay. Are you ready to

4proceed, Mr. Marshall?

MR. MARSHALL: No, ma'am, we are not.
THE COURT: Why? | |
.‘MR. MARSHALL: Well, there is a number
of reasons, but I guess one of the main ones is .
that Mr. Smith on behalf of his client has
requested a jury trial. _
| THE COURT:‘ He requested a jury trial

on some issues, but once you have a default, you

don't have to proceed with a jury trial. That, by

virtue, makes that moot because you're_entitled»to
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have a nonjury hearing.. You never have a jury

hearing on a default motion.

As a matter of fact, they're usually

~submitteéd as a package if it's liquidated you.

Never have a hearing. _
MR. MARSHALL: Well, I think --
'THE COURT: You can actually do- ‘them by

'prepared testlmony if you want to. That's what you

do in the;master S in equlty,court. They don't
ever have hearlngs |

MR MARSHALL: Well, if you ruled,

Judge, he's not entitled to --

THE COURT: TIt's his rlght to assert 3
and if he's withdrawn it --
MR, MARSHALLS But he.hasn’t'withdrawn
it. That-was my poiht _ | h
| 'THE COURT But I don' t'think —-- if my
memory is accurate on hlS pleadlngs, I don t think
he requested a jury trial. I think it's a moot -
issue’really} because once your client is in |
default it's his choice as to what he wantsvto do.
~MR. MARSHALL: Well, but we're entltled.'

to notlce at least and to have a rullng from the -

‘Court as to whether -

THE COURT: I don't think a ruling is
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-necessary. I think it's superfluous. Once you

have a default, you don't have a jury trial on
default. You have a damages hearing, and that's
generally what the order says. I'm pretty sure if
my clerk finds that order, it's going to say that.

Once the Court found that your client
was in default ~- it says that the next part of ‘the
process is a hearing on damages to be scheduled.
That's the usual language that it Bas in the order.

| MR. MARSHALL: I can't tell you

exactly -- | - | | »
|  THE COURT: Well, T will have my clerk
find the order so we can find that,_because he was
found in default by Judge Nicholson, correct?

MR. SMITH: It was,-Your Honor.

THE COURT: But usually, at least if my

memory serves me_correctly,_usually most default

orders say that the person is in default and that a'

~,damages hearing could be scheduled at a later ‘time.

" Or if 1t s a liquidated sum pursuant to the rule,

generally, the party will submit the package to’ the |
Court, order of default will be 51gned, and then
the judgment-will be signed either simultaneously

or two separate orders.

-But there is no requirement'to-have a
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jury trial on default.

MR. MARSHALL: Well, it goes back to --

- for me, it goes back to the notice issue. I tbink

there is a legal requirement that the —-

THE COURT: Do you have a rule that
says that? ‘
| "MR;'MARSHALL:v—f.that.the request for a

jury trial be withdrawn. Yeah. I think it's 55,

THE COURT: I don't think you have to
say that with a default. I think once somebody is
in default it goes without saying they're entitled

to do a damages hearing, because there's nothing to

_ contest.

Now, he can be present to ‘be heard on

damages and to Cross- examine the witnesses on

MR. SMITH: If I may, just to address

this issue, we have requested a nonjury hearing

before a judge multiple times in this case. As a

'A matter of fact, it was withdrawn w1thout prejudlce

prev1ously in about February, and a contlnuance was

issued then based upon our agreement to come back

at:a later_dateawitb this hearing.

.1 want to pointbto'the'Court -- and we -
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'the last time you were here that they wanted a

>hear1ng on the damages because it was dlscussed at

16

would like to move forward today. We're prepared’

have come and traveled some distance to be here
today, and Webdo believe there has been more than
adequate notice by the Court and by us providing
him with -- = | o

THE COURT: Well, really,‘as a

practlcal matter, Mr. Marshall ~ You were on notlce

length.

MR. MARSHALL: Right. And I knew that
they had a jnry trial request.

THE COURT: No. They were very clear
to you that they wanted a hearing on the damages
before a judge in a default. '

MR. MARSHALL: The motions they filed o ”
doesn't w1thdraw the jury trlal request. |

| THE COURT: I don't think it has to.
I've never seen anybody do that, and I ‘hear a lot
of defaults in wrecks and other thlngs too. I have
never seen anybody do that.

Now, technicaily, mightlit be something
that people could do that‘they could do? I don't

think it's required. But you have to give me a
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rule or a case that says -that's required for,them'
to -- to keep them from going forward today oﬁ
vtheir damages hearing. .

MR. MARSHALL: I think the applicable
Bules are 38»and 55. 38 talks about jury trial
;ights, right of trial by jury --

‘ THE COURT: 1It's their right to assert;'

Not yours.

MR. MARSHALL: And they did assert it.

THE COURT: Théy don't have to pursue
it. | | | |

MR. MARSHALL: But, Judge, there is.

. case law that says that a defendant is entitled to

rely on the request of the plaintiff. There is a

‘number of cases that say that.

MR. SMITH: T think I can resolve this
with_a case that's on point, Your Honor. . . o
| THE COURT: Yes, sir. .
‘MR. SMITH: ‘And this was Mr. Marshall'sv
;—‘Originally, he's been trying to have a jury

trial on this issue, and the fact i's the law -and —-

~the case law in the rules don't allow it. I point,

Your Honor, to a case of Row Furniture Corp v

_Carolina Wholesale Furniture Company. The citation  “

iis 292 s.C. 575, and the language is on page 576(
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and then the Southeastern edition is 357 S.c.2d

- 125,

And it states very clearly: When a

party is involved, as the case with Mr. Marshall's

“client, the right to a jury trial is waived

pursuant to 38(d) c1t1ng that case. Rule 38(d)
prov1des that the failure of the party to demand a
jury trial within ten days of service from the last -
pleadlng constitutes a walver of the trlal by jury.

| This has been resolved ten days after
he was unable to assert his answer, and that jufy

trial waiver took place sometime 1n 2012. And,

dcertalnly, we have ‘been proceedlng in a multltude

of circumstances to have a hearing before a judge,

~as we would normally do; and it is customary and is

iﬁ accordance with the rules to have our damages,
which are unliquidated be reduced based on the .
testlmony of an expert witness and my cllent
| ~We're ready to proceed Your Honor.
THE COURT: Mr. Marshall, anything
further in response to Mr. Smith?» |
| MR. MARSHALL: Well, apparently,

yesterday, I guess, about 5:45 in the evening, I’

"~ discovered it this morning early when I got up and-

checked the e-mails-about 5:30, and I responded td
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Mr., Smith.

I e-mailed him last week and I said, do

you object to our request for a jury trial? And I

got a response that, yes, he did. 2and T said,

' well( could we talk about it and see if we could

resolve it before court. And that didn't happen.

~ But he did send me an e-mail about 5:45

‘that I saw this morning, and I immediately

responded that I had spoken withvthe<clerk‘of court

last week, Don Michelle, to get clarification on

this.

THE COURT: Why would you speak with
Don Michelle? What clarity could he give you?

MR. MARSHALL: As to whether the

damages hearing was going forward or not. And I

‘was informed that, no, if we had a dispute over

whether it was going to be jury or nonjury, that;s
what we would be heariﬁg today.
And Mr. Declemente,-—‘< o _
THE COURT: I don't know why;youiwould]
have ever relied on that.’ Don Michelle can't make
any decisions for the Court. And I'm a little |
confused as to why you would have sought advice .

from him,. legaily or otherwise, pursuant to the ‘

.Rules when you could have read the Rule.
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MR. MARSHALL: Well, I asked him if he

had time_blocked out, and he said no.

THE COURT: He doesn't do the nonjﬁ£y
docket; Carbline does. She and I did the aocket a.
month ago. Caroline already did this docket more

than a month ahd.a half ago. And the only reason I

. really looked at it is because we're starting

Slager, and I was starting my docket late on Mondayl
to accommodéte the wealth of’jurors that we were
going to have to deal with'on'yesterday.

: ‘Caroline prepares.this docket usually
two months ahead>of time. And she told you at the -
last hearing she was going to set it for a damagés
hearing. She said it would be on the next docket,
which I haVe,vand she told you the date.

MR. MARSHALL: dkay. Well, that didn't

clarify to me, Judge, whether or not it was going

‘to be jury or nonjury.

THE COURT: I don't recall you having

any -- any confusion as to whether it was going

- forward.at this time when .Caroline said she was

going to set it for this date on this roster. You

.didnYt voice any confusion at that time.

MR. MARSHALL: Well, I'voiced it since

by e-mail to Mf,‘Smith. So, at any rate, as you
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may recall, Mr. Declemente is.not permitted into
the State of South Carolina.

THE COURT: No, that's not what the
order says. The order says he can come here for
legal proceedings. There's nothing that precluded
him from coming here today.

MR;.MARSHALL: Well, there is because
thevorders I submitted -- if you recall, this was
initially set for yesterday. Then it was changed
from yesterday -- | |

| THE COURT: I never knew it was set for
yesterday. I always thought it_Was set for today.

I didn't change my Monday docket. I looked at my

“Monday docket. The only thing I did was push the

docket back to 2:00. I pushed my morning_docket to
2:00, and everything else remained as it had been
previously:scheduled. This was never set on
Monday;

MR. MARSHALL: Well, part of the

‘motions for today were, and I have an e-mail from

the clerk that says, please, be aware,that.we‘are
consolidating all of these motionskfor'Tuesday.'
So Mr. Declemente's probation -

department requires apparently three days'»notiqe

‘and a specific --
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THE COURT: Where is he oh probation?.
MR. MARSHALL: . Florida. |
THE COURT: That's a little confusing
to me because the order is yery clear. He's
allowed here for hearings, and all you had to do
was show them a copy of the docket.

MR. MARSHALL: They won't let him

travel. They'll find hlm in v1olatlon of his

_probation. So for every hearlng that we've had in

this case for five years now, nearly five, I guess,

that he's been on probation, we have tofget}a

spec1flc order. ‘
So the order that I submitted, Judge,

said he was going to travel here yesterday, because

‘that's when this hearing was initially set, and

"then it got moved to Tuesday.

THE COURT: Well, I'm getting my

»briginal'ddcket because I looked at it, and I don't

recall this ever being set for Monday. And the

only thing I did was remove some things -- for

example, like -there was a motion for

recon51deratlon on that first day that I could not

" hear because they were not my orders.

And the only other thing I did was{move

everything which would have been set from 9 to
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12:30 to 2:00. &and everything else from 2:30 on
remained as it had been previously scheduled.

I'm looking at my original docket right
now to make sure. I'm not inaccurate.

MR. SMITH: Your Honor, 1 wouldv
apprec1ate an opportunity to address this very
brlefly

THE COURT: Yes, sir.

MR. SMITH: There's always been a
hearing in this matter on the 1lst. At one_time.a
long time ago, there was a hearing on theb31st and
the 1st, on two separate dates. But my |

recollection of this, as best that can be made, at

one time, the time was moved from 2:00 to the‘9:30.;

time. That was really the only change as I

understand was made for this hearing, but we always

had this hearing scheduled on the 1st.

There was another summary judgment
motibn'that was made moot by settlement. That was
originally on another date. It was,consolidated_;
for the lst, but.there was always notice of a
hearing to take place‘on the 1st. k’

So the fact that there s not an order
would be if it wasn't submltted because there S

been adequate notlce we were g01ng to be here todayf
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MR. MARSHALL: Well, that's a mistake,
Judge. I think the damages hearing was set for
yesterday at 2:00, which is why we submitted to you
the travel order for yesterday.

Then I got an e-mail from the clerk

late last week, hey, we realize that inadvertently

- we seheduled part‘of these hearings on Monday,

~which was the damages hearing, and summary judgment

motion for Tuesday.  We're moving them all to
Tuesday morning. That's the e-mail that I got.-

THE COURT: Well, I'm still at a loss
as to why that would have provided any impediment
to you going forward today.

MR. MARSHALL: Because there's an order
that you signed off on I think I got last Thursday
evening by e-mail only allowing him to travel on
the 31st. | 4

| THE COURT: I didn't sign any orders.

' The chief judge would have had to sign an'order.

Those type of orders have to be signed by the chief

judge, not me. I can't do anythlng in advance of

me getting a docket.
MR. MARSHALL: I don't have the order

~in front of me, Judge. I thqught you had signed

»Page355
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the travel order. A _

THE COURT: Thevchief judge would have
signed it. I can't do anything related to a docket
until I have the docket within -- on Monday, I can
start dealing with the administrative things that
deal_with my docket. Anything ahead.of that, the
chief administrative judge has to deal with it.

| MR. MARSHALL: Well, I remember Chanda

called me and said, hey --

THE COURT: You submitted an order, and
I had some questions. about it because it really
didn't make sense to me. I read the other order
and it clearly allows him to travel for hearings.
So, for me, I felt —— I didn't see the purpese,in_
it being signed. | '

I then went on vacation. So.if it got
signed'—— I instructed my staff that,the chief

judge would have to sign it if it was absolutely-

‘necessary. Ahd she probebly called you to get

clarity if it was absolutely necessary and why,

because it teally didn't make sense to me. Because

I was looking at the other order which clearly 'said

to come here for the hearing.

In my mind, all you needed to do was

provide them with a docket to show he's on it. And. -
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_they should have given him a travel pass and ' .

whatever else they require in Florida. What I know
about their system is very minimal.

It seems, to me, that they would have
been able to allow him to travel for whatever days
he was on the docket.

MR. MARSHALL: That's what I always

~ thought when I got involved in this casé, when he
was told that he couldn't come into South Carolina

~except for court proceedings. They make their own-

rules. That wasn't sufficient for them.

THE COURT: So we're back to the
original question as td why your client is abseht'
from today's hearing. | |

'MR. MARSHALL: Judge, part of the

reason, as I just'addressed,"is that he doesn't

have the proper travel order.

THE COURT: So what dates were on the
travel ordex? _

'MR. MARSHALL: The 31st.

THE COURT: Which was Monday.

MR. MARSHALL: Yés, ma'am.

THE COURT: Was he here Monday?

MR. MARSHALL: 'No,Abecausé we didn't

have a hearing.
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THE COURT: Okay. So did you make any
effort to send the notice of the hearing to
probation and let them know that it was set for
today and that there was an error in the order that
was signed? _ »

MR. MARSHALL: No, I didn't do that,
Judge. That was -- I think I got the order
Thursday evening by e-mail andvthen_I think it was
Friday that I was informed -- it could have been

Thursday -- by that e-mail from the clerk that the

‘hearing was being moved to Tuesday.

THE COURT: Well, the docket has'been
out for a while because my secretary does

preparation for me prior to the rostet. ~And she's

+ been working on it for a couple of weeks, so it's

been out for a minute. It should not have come to
any surprlse what day you had a hearing.
And since my secretary has been worklng

on it, I haven't seen any changes to it, other than

people settling things or notifying us once they

got it that they didn't need their hearlng, thelr
matters were resolved. . Those are the only changes

I'm aware of. .
MR. MARSHALL: If I had a chance,hI

could go and search the e—mall if you would llke .
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THE COURT: I don't know that it really
is dispositive. I need to know why your client
isn't here.- |

MR. MARSHALL: Well, that's the reason;
Judge, because he couldn't get a travel order.

- THE COURT: Did you make attempts to -
get another travel order once you realized the case
was today?

' MR. MARSHALL: They require more than
three days -- . | |

THE COURT: But you've had more than.
two weeks because the docket -- my secretary has

had the docket for more than two weeks, and there's

" been no changes since Caroline gave it to --

MR. MARSHALL: The only day he would

 travel would be the date of the damages hearing.

His presence isn't necessary for what was. going to

" happen --

THE COURT: ' I understand that, but what

I'm séying is the docket that I have has been out

for more than two weeks. This is how it's been
scheduled. Thére haven;t been any changes made.
My secretary has been working on it for more than
two weeks which means that's the final rosterlthat

she got.
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MR. MARSHALL: Weil, Judge, I cén -1
can assure you that I got an e-mail saying that --
that the hearing scheduled initially for Monday to
default was now moved to Tuesday. | ' ‘

‘"THE COURT: Well, I've had a final

docket for over two weeks and there's been no

' changes made to it. So you would have had two

weeks' notice.

MR. MARSHALL: No, ma'am. I got this
last -- late last week. | 4

At any rate, aside from that, Judge,
apparently, this morning I was'informed that one of
the co-defendants, the Estate of Connelly, has
reached a settlement. I don't know any of £he
particulars'éf that. I think in order to go
forward -- |

THE COURT: I .don't have to consider
their settlement. Are you claiming thét ybu're
entitled to some kind of offset?

MR. MARSHALL: Well, their complaint
alleged joint and several liability,. So,
certainly, I think the settlement agreements

reached by the other two co-defendants are relevant

"to a damages hearing.

'Additionally, the order in which you -
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granted summary Jjudgment to Hood & Selander is

under a motion for reconsideration.

THE COURT: I don't know if that's

(Off-the—reéord'conferénce.)
MR. MARSHALL: In addition to that,
Judge -= . | |
_ . THE COURT: How is that dispositive.as
to their damages hearing?' What does that have to
do with YOu; client? -
| MR. MARSHALL: ~Well, I think that the
Court or a jury, if it's heard in-the jury, needs
to be aWare of the terms of the»settlement.
THE COURT: I don't think it matters. |
If he's entitled to a set-off, you just find out
how much it is and he:gets a set-off. When the

jury is determining damages, they don't know what

the settlement is. It's not even admissible.

That's a matter of law for the court.

Damages are damages, full measuré of
damages,'and then you may be entitled to a set—éff
and you get a set-off, but that doesn't have
anything -- a jury would never hear that. ‘

And it appears from Judge Nicholson's

original notice that you've been on notice sin¢e
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- 2014 that they were seeking damages hearing. That .

was before him originally back in 2014, April 30th,
when he ruled. One of the things he indicated was

that Plaintiff's motion for a damages hearing for

_scheduling was before him.

-MR. MARSHALL: It doesnft-deSignate-
jury‘or.nonjury, so ~-- | |

THE COURT: A damages hearing is

: nanury. That language is very clear.

' MR. MARSHALL: Well, it wasn't clear to
me, respeetfully, Judge, but since the prevailing
request concerning jury versus nonjury was made by
the Plaintiff and was jury, I think it's
understandable that -- | |
| THE COURT: I think it's their right to

assert, and if they want to, they can come here at

-any time and say they don't want it anymore The‘

issue that you need to be concerned with is whether
your client asserted a right to a jury trial and he
didn't. And the time is passed and it's waived. '

MR. MARSHALL: I disagree with that

- because when he made his motion for damages

hearing, -which he doesn't specify jury or nonjury .
pursuant to Rule, I guess it's 3038, we flled

notlce ‘of ‘a demand for a jury- trial issue. That
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“was filed on October --

~ THE COURT: You need to give me some
case law that says your client is entitled to a
jury trial when he's in default.
MR. MARSHALL: Well; he is undervthese
circumstances because the request to have the case

heard jury, which Mr. Smith made, has never been

'withdrawh.

 THE COURT: We're going in circles.

I've already determined he doesn'tbhave to assert
it. He can come to court after we've picked the
jury and decide he doesn't want a jury trial
anymore.

MR. MARSHALL: ‘I believe we're entitled
to notice of that. L

THE COURT: The Rules don't provide how
much notice. You héd notice since last month when
we heard this originally. And if you appeared
before Judge Nicholson, you had notice in 2014. .
That was two years ago. |

So any -- ény assertion that you're
suiprised -- I'm not surprised. We heard it last
month. We originally had this heard
September. .19th. Since then you've been on notice.

MR. MARSHALL: Okay. Well, I attempted
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-— my communications with Mr. Smith last week to

get some clarification. I didn't get anything

‘until 5:45 last night that he was bringing his

witness. And I said, please don't do that because
I think --

THE COURT: And, actually, the hearing
was set before Judge Nicholson for a damages N
hearing on April 30th of 2014, and it(was_continued
so he could hear the other motion. So I really
don't -- I mean, you were present at.that time. So

you certainly are not surprised now that's the

" relief that they're seeking.

MR. MARSHALL: So we have some
outstanding motions which are --

THE COURT: What outstanding motions do -

"you have?

MR. MARSHALL: The motion to
reéonsider. _ , ;
_ THE COURT: That doesn't affect your
client, does it?
MR. MARSHALL: Well, I think it does

pecause if it's granted --

THE COURT: I can tell you that I think
very clearly about how I rule, and unless youfve

‘raised something new, there's nbt'going_to be any ..
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relief granted. Unless you raised some new

argument I didn't hear at the time, I've considered

it before.
The purpose for a motion for
reconsideration is to bring'to the Court's

attention something it failed to rule upon or some

new. matter that was not ruled upon. Not to rehash

the old argument.

MR. MARSHALL: Well, we raised fhe
issue of the fact that -- the fact that one of the
co-owners of the Plaintiff which is ATMES --

THE COURT: Your‘motion doesn't even
have the correct judge in it. I'm trying to fiéure
out what this is even relating to.

MR. MARSHALL: Well, I filed one on
your fuling and I filed one on Judge Cooper's
ruling. | |

THE COURT: What ruling did Judge
Cooper make in this case? :

MR. MARSHALL: He made a -- well, he

made a couple of but --

MR. SMITH: It's not in this case, Your'[

Honor. 1It's éctually a related case in which my

"client ié the Plaintiff.

 THE COURT: Okay. Well, the wrong
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order was submitted to my office, so I'm not eVen
clear what you filed a motion for reconsideration
on.. |

What ruling did you ask to be
reconsidered?

MR. MARSHALL: The'ruling that you gave
when we were here.on -- '

THE COURT: On September 19th, I heard
several motions. One was the Defendant Hoéd and
Selander's motion for summary  judgment on the
cross—cléim, which was granted. I éigned an order
on that October 14th of 2016} |

The other was Defendant Mr. Myrick's
client's motion to amend, which was granted, and I
signed an‘order on that 9/26/16. |

The next was Defendant Howser's motion
to~compel, which was resolved.. |

The next was Mr. Myrick's motion for

- joinder and motion to compel by the Defendant, and

that was resolved.

Yours was a motion to compel, which was

resolved.
| MR. MARSHALL: It was the grant of the
summary judgment motion that Mr. Howser filed. .

THE COURT: On the cross-claim, yes.

'fy'Page366
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MR. MARSHALL: -Correct.

THE COURT: So what new would you have
raised in that motion that I didn't hear at that
time?

MR. MARSHALL: Well -- |

THE COURT: The purpose of a motion for
reconsideration is not to simply reargue what |
you've already told me;

MR. MARSHALL: And part of what I was
-- in yourv—f in your langoage that you used in.
your ruling, Judge, there were a couple of things )
that -- obviously, I paid close attention to all of
it, but I think that there ié some newly discovered -
evidence --

THE COURT: You don't get to raise

newly discovered evidence. ' You get to -- the only

‘purpose for motion for recon81deratlon is to call

' to the Court's attention somethlng it didn't rule

on; in other words, something that you argued at
the time that I overlooked and dld not give a
ruling, so that in the event that you need an

appeal, the appellate court could be clear to what

ruling the Court made.

MR. MARSHALL: When I éay newly

discovered, I mean, from the time that Judge

Page 367




e 10

11

12
13
14

16 ‘

17
18
19
20
21
22
23
24

s

O N o 00w R

. 37

Nicholson made in his ruling. Not newly discovered
since you made --

THE COURT: But did you argue it at the
time? | ’ ‘

MR. MARSHALL: I did.

THE COURT: That means I heard it,
right? -

MR. MARSHALL: You heard, but --

THE COURT: AndlI ruled on it.

MR. MARSHALL: It wasn't specifically
ruled upon.

THE COURT: I articulated exactly what
my thoughts were and I ruled on it. Judge

Nicholson's order is dispositive. He said your

“client could not file a cross-claim, that he was in

default and he could not file a cross-claim or a
counterclaim.
| MR. MARSHALL: I still --

THE COURT: So there is nothing fdr me
to rule on because you have an order that séys he"
can't do it. That's the order of the case. It is
final. It is dispositive. So at the end of the
case, if you disagree with that, you get to appeél
it. |

MR. MARSHALL: Sure. But I_think if
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there was a clear error of law; I think you do have

authority to -—-
THE COURT: I have authority to do what
I feel I need to do. I didn't need to do anything

because Judge Nicholson had already ruled on it and

it was dispositive and it was correct; your client

was in default. He's judicially estopped from
taking any position against ahyone.

He didn't allow you to expand the time
to answer or enlarge the time to answér; therefore,
your client is in a posture where he has
subétantively admitted the allegatibns of the
complaint against him.

Now, at the end of the case, if there

is a fact of judgment against him, you then get to -

go to Columbia and,appéal all of it. You get to
appeal the amount of damages; you get to appeal the
féct that he was found in default; ydu get to
appeal the fact that the judge said he's estopped
from filing any ahs&er or counterclaims or .
crosé—claims.

So Judge Nicholson's order was very
clear. He said your client was in default, he was
not enlarging the time to answer, and he's

basically stuck in his position.
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MR. MARSHALL: Regarding the

cross—-claims, if you recall, Your Honor, Judge

Nicholson did not strike nor did he dismiss --

THE COURT: Doesn't have to. . When he
said he can't file it, it makes it a moot filing.
It's void on its face.

MR. MARSHALL: Well, he drew some

distinction between the answer --

THE COURT: His order is very clear.

The order states that i find that because Defendant

~ Declemente is not relieved from default, he cannot

" enter his answer, counterclaims and cross-claims,

and cannot pursue default judgment against the

Plaintiff for counterclaims that have never been

“permitted to be asserted.

Defendant Declemente's motion for
default judgmént against Plaintiff is dénied. And
Defendant's answer and counterclaims are stricken.

i don't know how much more clear he can
be.

MR. SMITH: Well, Your Honor, if I may,
to help. I spoke briefly to Mr. Howser. If you
want to hear his motion to reconsider right now,

we're confident --.

THE COURT: I don't have hearings on
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motions for reconsideration uhless they raised 
éomething new. If Mr. Howser wants to file
something in response to the motion, I will be glad
to hear it. If he wants to stand on the record, I
will place that in the record.

I generally give great thought to
things, ahd it's very rare that I have to relook at
it again. So once I get it and once I give
somebody the opportunity to respond, I'1l do a form
order denying it. ' | |

| MR. HOWSER: I'll stand on the record.
" THE COURT: I doﬁ't have anything that
I've heard so far that would require the Court to
reconsider.

MR. MARSHALL: Okay. Additionally,
Judge, this case --

THE COURT: And we also need your
correct motion. I have a motion that is addressed
to Judge Cooper. That's prbbably why we haven't
contacted you yet, Mr. Howéer, because generally
when we get it, either my secretary or clerk will
contact you if you want to file a responsive memo.

So I apologize that we haven't |
contacted you, pbut I haven't gotten the correct

motion yet.
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MR. HOWSER: Mr. Smith and I have
conferred, and I'm perfectly willing to stand on

the record without you having to have a hearing as

far as we're concerned.

‘THE COURT: Thank you, sir. But as
soon as we locate the correct motion, I'll look at
it and do an order.

MR. MARSHALL: I apologize for that,
Judge, she was sending them both out at fhé séme
time and it sounds like it crossed.

THE COURT: That happens.

MR. MARSHALL: At any rate,

Vadditionally, this case has now been scheduled for

a date certain with Judge Young for, I guess, a
couple of months at least, for November 28th.

' THE COURT: There's no need for it
because it's been settled.

MR. MARSHALL: Well, that was news to

me that I discovered this morning.

THE COURT:' That happens when cases -
settle.
MR. MARSHALL: So that's the date that

we've been targeting. And I've got some subpoenas

outstandihg which I haven't gotten responses that

are relevant to the issue of damages'specifically.
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THE COURT: _Who have you subpoenaed

that's not been responsive?

MR. MARSHALL: Well, it hasn't been ten
days yet. So I was basing things on the date of
November --

MR. SMITH: Your Honor, I have ﬁot been
served with any copies of any subpoénas. I'm not
aware of any that's been iésued. Under Rule 45, I
would expect to have gotten notiée. |

THE COURT: I'm sorry?

MR. SMITH: Your Honor, pursuant to

Rule 45, we have not received notice of any

subpoenas. I'm not aware that any were actually
issued, énd we would object if they dealt with
anything other than damages.

MR. MARSHALL: If they weren't mailed
by my assistant on Friday --
| THE COURT: They should have been
mailed long before that. They should have been
maiiéd when yoﬁ got the docket.

’ MR. MARSHALL: Okay. But, Judge,
they're from a man named Dewey Léng. |
THE COURT: Who is he?
" MR. MARSHALL: He'é a fellow that

apparently bought many of the assets of ATMES.
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THE COURT: How is that related to
damages?

MR. MARSHALL: Well, because,
apparently, ATMES was paid according to the
testimony of Jeff Reid; he wasn't sure, but he
thinks maybe 5- or $600,000. -

THE COURT: What does that have to do
with damages? Does that mitigate in any way?

MR. MARSHALL: Yes, ma'am.

THE COURT: How?

MR. MARSHALL: If they profited to that
extent of the sale of one little portion of the
company, but they're claiming that the alleged

misdeeds of the CO—defendants caused them $100, 000

*1loss, then --

THE COURT: Let me interrupt you one
second. |

(Off—the—recerd conference.)

THE COURT: All eight. Sorry, I
stopped you mid sentence. You may continue.

MR. MARSHALL: Mr. Smith, you were
talking? |

| MR. SMITH: No, Your Honor.F'We're

" ready to proceed.

THE COURT: Okay. Who else did you-
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Mr. Marshall, that you feel is relevant to‘damages?
MR. MARSHALL: Dewey Long is the only
one, and we were this week going to send a subpoena
to Mr. Bradham --
THE COURT: 'Why did you wait until.this
week?

MR. MARSHALL: Judge, we've been

premising everything on November 28th —-

THE COURT: You couldn't have. You
could not have. The original docket went out
October 12th. And you knew since we were here in
September that this matter was going to be set for .
a damages hearing on today. I‘distinctly remember
Ms. Caroliné saying she was going to set it for.
today, this week. ’ |

'So it's not tenable that you had any
misapprehension about that. I clearly remember her
saying that -- it stuck in my mind because I knew
it was my term. She said very clearly she was.
going to reschedule it. |

' They wanted to go forward with it in

September. And she said, I will schedule -- I

said, schedule it for the next nonjury term. And

she gave you the terms, and she said she was going
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to.schedule‘it for this week, which happened to.be
one of my terms. _

MR. MARSHALL: Well,. Judge, if the
settlement, which I learned about -- |

THE COURT: It really doesn't matter;

‘none of that is relevant to damages.

MR. MARSHALL: If the settlement hadn't
occurred, then we would be having --
| 'THE COURT: No. They could have had --

no. . They would have had their damages'hearing

today. They didn't have to wait to have. their

damages hearing until when the jury trial matter.
was set. That was never their intention, at least
that was not my impression.

She said it was going to be set for
this term, and that's why it sticks in my head.
And I very cleariy said that they didn't have to

wait for a jury trial to have their damages hearing

. set. As a matter of fact, I said, you probably

need to go aheéd and get it out of the way.

So I -- it just should not come as any
surprise to you. I knew itvwas'going tQ be on the
docket. Ms. Caroline very clearly said she was |
going to set it.

MR. MARSHALL: ' Well, my reading of the

~ Page 376



10
11
12
13
14
15
16
17

18

19
20
21

22
23
24
25

w g o s W N e

46

law is that since they had requested a jury trial‘

“and have not withdrawn it —

'THE COURT: They clearly made you aware
that they were going to proceed on the damages
hearing ndnjury.

MR. MARSHALL: That would have been
nice -- | _

THE COURT: No. You've been aware of
that since 2014, when you appeared before Judge
Nicholson.

All right. The next issue I need to-
determine -- what I'm going to do is I'm going to
go forward with the damages heéring. I will allow
you to supplement the record with any witnesses
that you feel are necessary. I'm going to give you
a very short window to do that because you should
have already seﬁt out your subpoenas since October
12th when the docket went out. |

' Really, you should have sent them out
in September and got with Ms. Caroline and found
out exactly what date this was going to be set so
you could have'sent out your subpoenas. In
éddition to the fact.that you haven't made

Mr. Smith aware of the subpoenas that you sent out.

MR. MARSHALL: He was copied on those,
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Judge. I just don't think they have reached his
office. |

THE COURT: Okay. Well, I'm gbing to
allow you to supplement the record with any
witnesses that you feel are necessary to challenge
damagesvin addition to your client, and we will
reset that for another day and -- before I make any’
final decision.

But I'm not going to make them come
back up here again to have a damages hearing that
clearly you should have been aware of.

MR. MARSHALL:  Well, Judge, i»was
informed very, very early this morning about 5
something that --

THE COURT: They didn't have to handle

their case because you told them that. They didn't

have to not be -- they were ready to go forward on
their damages hearing.

MR. MARSHALL: Well, he communicated
with me last night, and I saw the e-mail early this
morning trying to resolve the issue.

THE COURT: Legally, he's in the right
posture. He didn't have to wait fbr you to have a
damages hearing. There is nothing in yodr e-mail

that would have precluded him from going forward
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with his damages hearing today.
All right. Mr. Smith, ready to

proceed.

MR. SMITH: I am, Your Honor. Just one

last point.

THE COURT: Yes, sir. ‘

MR. SMITH: It will be that all of the
e-mails indicated he knew that we wanted to proceed
without a jury, which is why he was asking why we

objected to his request for a jury trial. So we're

ready to move --

THE COURT: Did he, in fact, ever

request a jury trial? |
| | MR. SMITH: I think there was a filing

made, but it was after we filed our second motion
to schedule this hearing --

THE COURT: So it was beYond the time
required for a jury trial?

MR. SMITH: Years beyond, yes.

THE COURT: Well, the other issue that

- you have with the rules, and I just thought about

it, if he didn't have a right to file an answer, he
could not have filed a request for a jury trial
because that would come in connection with his

answer.
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And since the judge did not allow you

to enlarge your time to answer, by virtue of that

it's waived either way.
MR. MARSHALL: Well, I agree with that.
THE COURT: It's a moot issue. | |
MR. MARSHALL: >We were just proceeding

under his request for a jury trial.

THE COURT: You don't have any standing’
to do that. It's his right to assert.
All right. I've dealt with that. >I've'

given it all the time I can give it. I have a

gallery full of lawyers that are ready to proceed
with their motions.

' You-all have been abundantly patient,

- and I'appreciate it, whilé’we dispose of this

matter. And.I do not take your time for granted.

Mr. Smith, call your first witness.

'MR. MARSHALL:”'Judge, before he does
that, may I supplement the record with the cite
from one case called Bowman v. American Telephone .

THE COURT: I've aiready ruled. .You
shéuld have brought that to my attention before I

ruled.

MR. MARSHALL: I thought I was going to
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have an opportunity to --

THE COURT: You'?é-had 6ver an hour to
argue your points, and I think I've been very
patient, and even Mr. Smith has spoken very little.
You have done all the speaking for over an hour. I
don't think -- I need this record to be clear that
I've given you more than an abundant opportunity to
make -- and really this isn't a record for you to

make, arguing to ‘convince me to make a decision.

" Anything that you need -- that you want a record,

needs to be in writing in the form of a memo.

MR. MARSHALL: Okay. Well --

THE COURT:‘ The appellate court doesn't
make a decision based on what you tell me. They
make a decision based on what you reduce to
writing. |

MR._MARSHALL: But that case, Judge,
for the record, does say that under Rule 38, the
Defendant may rely on Plaintiff's demand for a jury
trial. | |

THE COURT: What case are you referring
to?

MR. MARSHALL: Bowman v American

Telephone and Telegraph, which is 378 S.E.2d 599.

THE COURT: Mr. Smith, would you like
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Lo respond to his ~-- since he‘has-made a late
observation, would you like to respond to it?

MR. SMITH: Yes, Your Honor. And I
would just rely on the cite that we provided
earlier. It simply does not apply when they're
held in default. BAnd what is the clear,
unémbiguous_ruling of our appellate rulings that'
say, that when a party is in default, the_right to
a jury trial is waived pursuant to 38(d) where it
provides that a deménd for jury trial must be made

within ten days of service of the last pleading,

‘and a failure to do that constitutes a waiver.

The Court is correct that his ability
—-- the only chance he might have had an opportunity
is if he filed some éort of separate request early
on at the last pleading was filed. It doesn't
matter that we filed a motion and then he decided
yéars later to make a request. That's not a
pieading.

So we'll stand on the material that we
provided, the cite we provided. We're quite
confident in the position that the Court is taking
on the matter of whether or not he can request our

jury trial request or request his own; he's

- precluded, Your Honor.
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THE COURT: Yeah. I think he's
precluded under the rule where he's not offered the
ability to file a late answer which would have
afforded him the ability to request a jury trial;
therefore, it's waived pursuant to that theory.v

In addition to that, I need to look at
the facts of Bowman. Each of these cases are
factually driven, and I don't know if the facts are
similar or dissimilar, but this case certainly in
its posturé would be different, I would assume;
because since 2014, Mr. Marshall has been on notice.

that the Plaintiffs in this case were seeking an

~order for a damages hearing, and that they were not

in any way seeking a jury trial on the issue of
damages.

And so I'm standing by my original
ruling. And I found out from the clerk's office
that she sent her original notices on 10/4. And
the only motion that was set to be heard on Moﬁday
was a motion to‘compel. Everything elsé was
scheduled for Tﬁesday, which is today.

She then sent out a supplemental notice
on the 25th, because my secretary brought to her
attenfion that there was one motion set on Monday

and the rest of the motions were set on -Tuesday.
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So the only change that was made was the motion to
compel that was set for Monday was set.for'today.

So, certainly, as early as October 4tﬁ,
ybu were aware that all of motions were scheduled
-- this motion at least was scheduled for Tuesday.

MR; MARSHALL: Thét may have been my
mistake thinking that it was the —-- otherwise, I
wouldn't have submitted --

- THE COURT: There was one motion set
for Monday, but there were a whole group of others

set for Tuesday.  So, as a matter of courtesy, when

’my;secretary saw both of those things set on

separate days, instead of you-all having to come -

- two days, she simply brought that to Ms. Caroline's

attention, and then she sent another notice on the
25th indicating to you-all that instead of coming
on two days. you needed to come on one. |
..MR. MARSHALL: That may have.been my

mistake that the damages hearing was on the 31st.
That was the date --

| THE COURT: Clearly, you knew it was
going to be scheduled this week because i -—and I
don't know who my court reporter was on that day
and I don't know if she took down what Ms. Caroline

said, she may or may not have taken it all day. If
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it Was Denise, she would have takeh it all den[
but -- aétually, it was Denise.

So Ivmay well go back and listen to the
transcript and see what's on there. I recall
Ms. Caroline saying she was going to set the
damages hearing»for this week. |

MR. MARSHALL: There is one other issue
as to whether or not Mr. Declemente should have
been able to rely --

THE COURT:‘ I have alreédy ruled. And
the rules are very clear; onéé the Court has ruled,
there is to be no further argument. I have given
you ample opportunity to make your record. We can
go back and forth doing this all day, and I'm not.

MR. MARSHALL: Well, Judge, if you
would like us to step aside and let these other
lawyers handle their --

THE COURT: No. I have given you all
the time I'm going to allocate to you. We're going
to have the‘damages héaring.

| MR. MARSHALL: Judge --

THE COURT: I've given you -- an hour
is more than ample time to have argued what you
need to argue, and I think it's been more than an

hour. Probably one of my lawyers in the gallery
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could tell me how long. I tend to loose track.

All right. Proceed, Mr. Smith.

MR. SMITH: Thank you, Your Honor. May
it please the Court.

THE COURT: Yes.

MR. SMITH: -The Plaintiff will call
Mr. Art Bradham, CPA.

THE COURT: Sir, come to the stand for
me, please, to be sworn.

Sir, take a seat right there for me.

ART BRADHAM, CPA,

:being first duly sworn, testified as follows:

THE CLERK: Please state your name --
MR. MARSHALL: Let me just state for

- the record my objection going forward --

THE COURT: 1I'm clear that you object,
Mr. Marshall. Have a seat. | |

MR. MARSHALL: -- my client not being --

THE COURT: Have a seat. I have
allowed you to supplement the record if necessary. .
Your client suffers no prejudice. He will be heard
on all issues.

Sir, state your full name for the

record.

THE WITNESS: My name is Arthur Fope
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Bradham.
THE COURT: If you could spell your
middle name for us, please.
THE WITNESS: F-0O-P-E.
THE COURT: And your last name?
THE WITNESS: B—RfA-D-H—A—M.
THE COURT:, You may proceed, Mr. Smith.
MR. SMITH: Thank you, Your Honor. May
it please the Court?
THE COURT: ' Yes, sir.
DIRECT EXAMINATION
BY MR. SMITH:
Q. Mr. Bradham, what do you do for a
living?
A. I'm a CPA.
Q. And how long have you been a CPA?
A. For at least 15 years.
Q. And during those 15 years, have you had

an occasion to opine on the economic losses for

businesses?
" A, Yes.
Q. And have you had occasion to do that as

an expert witness in the courts in South Carolina?

A. - Yes.

Q. ‘And tell me a little bit about your
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educational background with respect to the CPA
work.

A. I have a BS in accounting from the
University of South Carolina; I have a master of
taxation from Florida Atlantic.

Q. Are you also a -- what is a CVA?

A. That's a certified evaluation analyst.
It's a.certification as to business analysis and
valuation.

Q. Advise the Court also of any

professional associations and other statuses that

zyou hold with respect to your work as a CPA?

A. I'm admitted to practice in US tax

court; I am an enrolled agent.

Q. Do you have your own firm?
A. Yes, sir, I do.
Q. And how long have you operated your'own
firm?. ‘
- A. Ten years in Sumter, South Carolina.
Q. Have you had occasion or have you

participated in the case that is before the Court

today?

A. . Yes, sir.

Q. And in what capacity have you'
participated?
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A. .Primarily, I've been a‘CPA for the
Sumter organizations, that means Reliable and
Abacare to a certain extent.

Q. And did you evaluate.whether or not
ATMES -- and let's -- I'll take it a few steps back
jusf to add some facts here. ATMES purchased a
company called Abacare; is that correct? |

A.  Yes, sir.

Q. And the question became after the

‘purchase that there was some losses that was

suffered by ATMES as a result of that purchase; is
that correct?

A. Yes, sir.

Q. And did you evaluate what the economic
losses were to ATMES?

A. Yes. |

Q. And what did you do in performing that
e?aluation?_

- A. I reviewed a number of documents; the
first and foremost was the valuation report
prepared by Mr. Burkett of Columbia. The second
was the sales tax examination results from the
South Carolina Department of Revenue.

Q. And during the litigation of this case,

did you render an opinion as to the amount of the.
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economic loss suffered by ATMES?

A. I did.
Q. Did you prepare a report regarding that
opinion?

A. I did.
MR. SMITH: Méy I approach;.Your Honor? .
THE COURT: Yes, sir.
o MR._SMITH: Your Honor, I'm providing
Mr. Bradham with a copy of the report.
BY MR. SMITH: .-
Q. Mr. Bradham, can you identify the
document for the Court,.please?
A. Yes, sir. This is the full report.
There wés alsQ a.one-page summary report.
Q. Okay. vAnd is that report based on.your
own personal investigation in the case?
A. Yes, sir.
Q.  And so your report and your testimony
here today is based upon your own personal .
knowledge?
A. Yes.

Q. And do you intend to provide this Court

"with an expert opinion as to the economic losses

suffered by ATMES in this case?

A, Yes, sir.
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Q. At this point I would like to offer
Mr. Bradham as an expert witness on the issue of
economic losses suffered by ATMES in this
litigation.

THE COURT: Anyvobjection or questioné
to his expertise only?

| - MR. MARSHALL: Well, I object to his
testimony, Judge.

» THE COURT: That's not the question,
Mr. Marshall. At this posture of the hearing, I
need to know if you have aﬁy exception to‘his
educatibn, training and experience as an expert
witness.

Mﬁ. MARSHALL: No. 1In that regard, no.

THE COURT: So admitted. You may
proceed.

‘MR. SMITH: Your Honor, just to
clarify, the request was a certified evaluation
analysis for the purpose of giving --

THE COURT: Expert testimony on
economic damages to the business.

MR. SMITH: That's correct.

THE COURT: You may proceed.

MR. SMITH: Thank you.

THE COURT: You're welcome.
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BY MR. SMITH:.

Q. So, Mr. Bradham, the report that you
have in froht_of you, how did you go about
preparing that report?

A. Well, the first thing we looked at was
what the valuation of the business was that
Mr. Burkett had prepared. |

Q. Right.

A. He prepared a valuation report. That
was an integral part of the purchase price paid.
After the business was purchased, there was a sales
tax examination by South Carolina Department of

Revenue and a substantial amount of sales tax

'liability was discovered. It was determined that

sales had not been reported for sales tax purposes.

Q. How much was that sales tax liability
that wasvnot reported prior to the purchase?

A.  $87,000 worth of tax, 13,000 in
inﬁerest; roughly, $100,000.

Q.  And did that have an impaCt —-- did that
impact thst kihd of losses suffered by ATMES after
the purchase?

‘A. It absolutely did.

Q. Did anything else impast and cause

ATMES to suffer economic losses after the purchase
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that was not diéclosed ét the time of the saie?
| A, Not to my knowledgé, no, sir.

0. Were there'concerns about
over-reporting of gross iﬁcome?

A. Yes.

Q. Share with the Court éxactly what the
concerns were.

A. The impact of the omission of the sales
taX»ié very important. Because what's happened is
grosé.révenues are. overstated. The income -- the
expenses are exactly the same, sb net income is
overstated dollar for dollar by the amount of sales
tax that was collected, but not remitted and not
reported or disclosed. So net income was
substantially overstated.
| Q.  What did you conclude are the damages
suffered by ATMES sought in this litigation in your
report?

‘ A. There were two parts to that. One was
the $100,000 of sales tax. The other was the value
of the businéss that was overstated‘which was
774,000. So roughly $875,000 in damages.

Q. You came up with an exact number based

on your calculation, correct?

A. Let me —— if you don't mind, let me
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explain how I went through that calculation.

Q. Please.

A. Rather than make all this up from
scratch, I took Mr. Burkett's report. Mr. Burkett
is well regarded. He knows what he's doing. He
did an excellent job in the evaluation. I
concluded that Mr. Burkett would have come to
different results had he known the correct net
income. |

He used the industry standard valuation

method. So what I did was I took Mr. Burkett's

exact methods, assumptions, et cetera and applied

them to the corrected net income and calculated

" what I think Mr. Burkett would‘have concluded had

he been provided the correct net income.

0. Now, are there alternative methods of
evaluating the loss that confirmed your report?

A. That's an excellent queétion. Yes,
sir. I calculated the loss at 875. And you stop
and you say, okay, you made this calculation. What
makes you think that's right? And we looked at
other ways to confirm that value.

First, they filed an income tax return
in 2011 that showed a loss from discontinued

operations from $921,000. I assure you, I would
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not have'signed ﬁhat tax return or prepared that
tax return if there was not adequate documentation
to support that entry. So --

Q. I'm sorry, go ahead.

A. Second, ATMES Reliable they paid
$150,000 worth of sales tax. They borrowed
$658,000 from NBSC to finance the purchase..'The
Charleston operations were closed in 2011. So they
paid $800,000 for a businesé that they got no
economic benefit from."

So that's two alternative ways of
testing this damages calculation.

Q. And by those two ways, one, it being

- recorded that loss in the tax return and the

description you made of actually paying the

$150,000 in sales tax and having to pay the note

for a business that turns out to be worthless,

that's a real economic loss?

A. Absolutely.

Q. And it was a real economic loss
suffered by ATMES? |

A. Yes, sir.

0. And it was a real economic loss
suffered by the proximate cause of Mr. Declemente

for failure to disclose that prior to the sale?
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A. I don't know who was responsible for
the failure to report. I know that the sales tax,
gross income, net income were overreported.

Q. So what is your -- in your opinion,

-Mr. Bradham, what is the economic loss suffered --

the damages suffered by ATMES in this case?
A. It is my opinion that ATMES suffered
real economic damages of $875,144.
MR. SMITH: Your Honor, at this time, I
would like to admit as Plaintiff's 1,
Mr. Bradham's report.
' THE COURT: Any objection?
MR. MARSHALL: Well, I would like to

renew my objection. If I could be heard at the

appropriate time.

THE COURT: I need to know if you have
an objection to the admission of the report.

MR. MARSHALL: Well, I do. I don't
think the proper foundation has been laid as to how
you go' from $100,644 alleged --

THE COURT: You can handle that on
cross-examination. I need to know foundationally
from the rules of evidence is there any.objection
to the admissibility of the report.

| MR. MARSHALL: No. Go ahead.
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THE COURT: I'm sorry, I couldn't hear
you. |

MR. MARSHALL: No, no objection.

THE COURT: Marked and admitted without
objection. |

(PLAINTIFF'S EXH. 1 in evidence.)

MR. SMITH: Thank you, Your Honor.
BY MR. SMITH:

Q. Mr. Bradham, the work that you relied
on from Burkett, Burkett, Bufkett, as you described
it earlier; do you-récall?

A.  Yes.

Q. And their work,iwas it an evaluation of
the value of the company that was to be purchased?

A. Yes, sir. It was a formal industry |
standérd valuation report.

Q. And they were‘evaluating the value of
Abacare which was being purchased by ATMES?

A. . That's correct.

Q. And so you used that information as
part of the‘basis for your evaluation, correct?

A. Yes, sir.

MR. SMITH: May I approach, Your Honor?
THE COURT: Yes, sir.

BY MR. SMITH:
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Q. I'm providing you with another

'document. I think I gave you the wrong thing.

Sorry, they all look similar. No, this is it.
 Again, Mr. Bradham, the document that I

provided you, do you recognize that and can you

identify that?

A. Yes, sir.

Q. What is it?

A. . This is the summary of the calculation
of damages report. |

~MR. MARSHALL: Mr. Smith, can I have a

'Copy?

. MR. SMITH: I don't have another copy.
I thought I brought more copies.

THE COURT: You can give it to me and T

will have my clerk make a copy for Mr. Marshall.

MR. SMITH: Thank you. I know it was
provided in discovery, but -- this is the first
exhibit. Do you have a connected eXhibit?

THE COURT: Mr. Marshall, do you have a
copy of the summary?

MR. MARSHALL:. I've been looking at
something that‘was handed to me incorrectly, so I
haven't seen what was .just handed to me whiéh

apparently is Exhibit 1. I guess I would like to -
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have a minute to look at this. _
THE COURT: Was that provided to
Mr. Marshail in discovery?
MR. SMITH: It was, Your Honor. What

this is is the report that was prepared.

- THE COURT: The valuation of the
business. |

MR. SMITH: Coirect. A long time ago
it was provided'to Mr. Marshall.

THE COURT: And then here's the -- this
is your original and then there is the cépy for
Mr. Marshall.

MR. SMITH: Thank you. And I will
provide you with a copy as well. |

'THE COURT: We have a copy.

MR. MARSHALL: Judge, I had requested
discovery in this case, but I never got it because
they always objected that my client was in default,
so I have not seen this. I would like to have a
recess so I could look at it. It's about six
pages. _

MR. SMITH: Your Honor, may I address

that? I just will tell you respectfully that is an

“absurd notion. Mr. Marshall participated in the

very quite lengthy deposition of Mr. Bradham.
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THE COURT: Which, for the record,
looks like a six-inch volume of a deposition.
| MR. SMITH: At which he was entitled to
ask all the questions that he would llke w1th
respect to the damages suffered that we were
pursuing.
| And Mr. Bradham was thbroughly'deposed
by a multitude of lawyers who were involved in the
case. And he's héd more than édequate notice of
the damages we were seeking and the basis of those
and the valuation that Mr. Bradham has done.
THE COURT: Mr. Marshall, were you
present for the deposition?
MR. MARSHALL: I was, but I don't
believe I was given a copy.

THE COURT: That report should come as

no mystery. As a matter of fact, more would have

been covered in the deposition than that report.

MR. MARSHALL: I don't believe I have -
ever seen it.

THE COURT: That's not the issue. The
issue is whether you are aware of the damageé that
they're seeking and whether you had the ability to
cross-exémine him. If you were present for a

deposition that lengthy, you know what they're
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asking and you should be able to adequately

Cross-examine the witness.

MR. MARSHALL: Well, I think I can do

that if I have an opportunity to read the report.

MR. SMITH: I would be glad to give
him -- |
THE COURT: - Go ahead and proceed.
BY MR. SMITH:
Q.  Mr. Bradham, the document that you were
provided,.can you identify that, please?
A. Yes,‘sirf this is the summary report of
the little bit longer version.
Q. SO0 this is a one-page Summary of the
report that was just admitted into evidence?
A. Yes, sir.
Q. And, again, does this look like the
same conclusion that your larger report does?
A. Yes,.it does.

Q. And that the damages totalled $875,144?

A. That's correct.
Q. The statement in there, and I'll read
it into the record, it is your opinion that -- you

put in the document, it is my opinion that ATMES,
LLC, suffered real economic damages of $875,144 as

‘a result of the erroneous filings of sales tax
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returns, the omission of disclosures of the
positions taken on those sales tax return, and the
failure_to report the overstated income to the
evaluator, Mr. Burkett.
Is that your opinion?’
A. Yes, sir. | |
MR. SMITH: Your Honor, at this time I
would like to admit the summary as Plaintiff's
Exhibit 2.
THE COURT: - Any objection to
Plaintiff's 27
MR. MARSHALL: Well, I don't object to
that, Judge, but it was previously identified to me
as Exhibit 1.
THE COURT: We marked 1 which is the
longer document.
MR. MARSHALL: And I object to
Exhibit 1 --
THE COURT: On what basis?
- MR. MARSHALL: I have not had an
opportunity to review it, Judge.
THE COURT: That's not a basis for an
objection to a document, so it's overruled. It's
admitted subject to the objection, which I'm not

aware is any basis to object to the document.
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MR. MARSHALL: Well, it was requested
in discovery and not provided.

THE COURT: They have a continuing
duty; you have it now. Now, do you have.any
objection to Number 2, which is the summary of the
longer document?

MR. MARSHALL: ©Oh, no. I've already
agreed to that one.

THE COURT: Number_2 is marked and
admitted'without objection.

(PLAINTIFE'S EXH. 2 in evidence.)

MR. SMITH: Mr. Bradham, thank you for
your time today. Please answer any questions that
Mr. Marshall might have.

THE COURT: Mr. Marshall, you may
proéeed.

MR. MARSHALL: Thank you, Judge.

THE COURT: You're welcome. |

CROSS-EXAMINATION
BY MR. MARSHALL:
Q. Good morning,‘Mr. Bradham. How are
you, sir?
A. Morning.
Q. Is it -- first of all, let's try to get

a time frame on here. You testified that you based
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“your valuation of Abacare upon a report produced by

a company called Burkett & Burkett accounting firm?
A. The damages report I ﬁsed the Burkett
valuation as a basis for the‘calculation, yes, sir.
Q. And when you looked at that report, is
it true that in the beginning of the report it says
that it was created solély for the use of my
cliént, Phillip Declemente( and also the Estate of
Connelly, and that each page was stamped in large
letters across each page as confidential and for

use only of those two named people? Is that

" correct?

A.  May I expand my answer just slightly?

0. Sure.

A. Number one, a document ié only
confidential if it's kept confidential. I got it.
I represented the buyers. It had to come from
somewhere, and I assume it came from the sellers,
which most likely was your client.

Second, you can stamp anything you want
to draft; and if I've got it, wéll, it got
disclosed. So that was the foundation for the
purchase price and negotiation it's my

understanding.

Q. Well,. where did you get the document?

Page404 t



=W NN e

® 4 o &,

10
11
12

13

14
15
16
17
18
19
20
- 21
22
23
24
25

74

A. I don't know, sir.
Q. No idea?
A. I presume it was from your client who

was one of thé sellers.

Q. And it's true that my client, Phillip
Declemente, was also at one.time your client; was
he not?

A. He was a partner in one of the
businesses that I provided CPA services. He was
not my client.

Q. So you had no fiduciary duty to him?

A. I had -- my élient was the partnership.
I have a duty tordo all the thinés that I should do
as a compétent caring CPA for the partnership, and
I presume some of that goes to the partners, but I
doh't know the law in that area; you would.

Q. ~ Well, is that not covered in the
national aécounting ethical standards?

THE COURT: You need to limit your
questions as it regards damages. I'm not going to
admit anything that you would have alleged in a
counterclaim or cross-claim regarding your client's
duty in this matter. He's judicially estopped from
taking any position opposite of the pleading.

So you need to limit your questions to
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damages.

- Whether he has a fiduciary
responsibility have no bearing on damages. Now, if
you can prove to me it has something to do with his
credibility, that's different.

MR. MARSHALL: That's what I'm trying

THE COURT: Then you need to connect
the dots. - At this moment I don't see any relevance

to his credibility as a witness. Whether he has a

fiduciary responsibility to your client, that goes

to duty.
BY MR. MARSHALL:

Q. Is it not a breach of the national

. standards that govern accounting ethics for an

accountant to serve as an expert witness against --
under a current or former client of his?
I have no idea, sir.

You don't know the answer to that?

> 0w

No.
Q. If T told you that it is, you don't
doubt that, do you?

A. Could you phrasé the question a little

bit different?

Q.. Yéu-donft have a reason to doubt that
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that proposition is an ethical violation by an
accountant in the national accbunting standards?

A. I'm sorry, I don't know how to answer
your question.

Q. What was the sales price of Abacare
when ATMES purchased it?

A. 80 percent was valued at, and I believe
the purchase price was $809,500. That was the
Connelly portion.

Q. Okay. And is it true that Mr. -- that

Mr. Declemente, when he and the Connellys merged

Abacare with ATMES, is it true that the purchasers,

Murrell Smith and Jeff Reed, gained some benefit by
way of Mr.,Declemente giving up'certain rights that
he had -- monetary rights that he could have |
asserted, but inured to the benefits of his new
parties Jeff Reed and Murrell Smith? Are you aware
of that? |

A. I have no clue of_thét, sir.

Q. What was the sales date of this
transaction?

A. I think it was November 2008.

Q. Okay. And the Burkett & Burkett
confidential report that you somehow came into

possession of and based your valuation upon, that
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covered what period of time of analysis of

Abacare's earnings?
A. Well, let me answer that a little more
fully. The report was issued in July of 2008.

There are multiple ways that one goes about valuing

- a company, and one of them is income look-back,

which went back the last>—— the previous four

years, if i'm being responsive to your question.
Q. Okay. Covered a four-year period of

Abacare. And how long did your former client,

Mr. Declemeﬁte, stay as a partial owner of ATMES?

| A. Mr. Declemente was not my client. He

was a partner in one of the partnerships that I did

work for.
Q. .~ He was a partner --
A. And the answer to your question is, I

don't know.

0. All right. So in November of 2008, the
transaction was concluded. What were the earnings
of Abacare -- what were the average earnings over
that four-year period that you just testified to?

A. They are in that complete report. If
you give me that back, I would be glad to answer a

little more adequately.

Mr. Burkett used multiple methods.
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There's net cash flow to equity holders;jthere is

normalized net income; there is normalized EBIDA.
Which of whose would you like me to comment on?
Q. Which page are you on, sir?

A. It would be the fourth and fifth pages.

Starts out capitalization of cash flow to equity

holders.

Q. Okay. So -- all right. So tell me
what I'm looking at here because I don't understand
it. '

A. Here;s what I did, and this gets to the
core of the valuationAissue. Mr. Burkett used |
industry standard method. He started with
projected cash flow of $99)OOO. My position has
been that if Mr. Burkett had known that income was
oyerstated by approximateiy $48,000, he would have

used a different cap -- he would have used a

~different cash flow and arrived at a'different

~value of the company.

- Burkett started with roughly 100,000/
came up with 471,000. My using the exact same |
Burkett methods with corrected net income will give
a $245,000 value using that one single method of
valuing a cdmpany.

Q. Okay. So that's over this four-year
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period, right? That you're claiming.a difference
between 471,000 and the number that you came up-
with, 245,000?

A.  Well, the 99- or the $100,000 is
basically one year's worth of éverage cash flow.
So the answer to your question, this is industry

method that you look at four years and you don't

- pick just one year. You look at over the period of

time._
| And so_I'm using the exact same way he
did it. To answer your question, yes. One method
of looking at value of the company wbuld suggest
had Mr. Burkett known the correct net income, he
would have come to 245- instead of 471,000.

. Q. Okay.' That's still -- what is that?
Roughly, $130,000 or something?
o A. I think you may have missed math class.
There's a good bit more than that.

Q. 471 --

A, Minus 245.

Q.  Oh, you're right. Yeah. 230-something
thousand dollar. So hbw are you coming up with the
figure of 875,0007?

A. Can I get you to flip to the next page

of the report?
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Q. Sure.

A. ~Down at the bottom there is.a industry
standard method which Mr. Burkett used, is you look
at four or five different ways of valuing a

company. You don't just look at one way, and I've

done that exact same. thing.

Mr. Burkett, just run down his column,

one method 471; another method 930; another method

a million dollars; another method a million two; -

~another method 400. He used his professional

judgment to select a value for the whole company of
975 right there on the bottom. Okay?
0. Uh-huh. |

- A. When I apply the same methods with the

corrected net income, I come up with a much

different value. Here's why. It appears
Mr. Burkett placed a great deal of value on

earnings multiples. His conclusion value was 975,

~the method of earnings multiple was a little over a

million dollars. That's very, véry high when other.
methods come up with $400 and the 471,000 value.

| ‘I got the same qualifications that

Mr. Burkett did, came to an opinion that suggested
the value of this company is markedly low than what

he had come up with based on the revised net
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income.
Q. Okay. What due diligence, if any, did

you perform on behalf of your client, ATMES, which

vwould be Mr. Reed and Mr. Murrell Smith, other than

‘looking at the confidential report Burkett

prepared? Did you do any other due diligence --

MR. SMITH: Objection.

THE COURT: BaSiS.

MR. SMITH: Assuming facts not in
evidence. He made it clear about who his client
was. |

THE COURT: Sustained. Rephrase.

BY MR. MARSHALL:

Q. Did you do any due diligence in your

assistance of the ATMES owners in their

consideration of purchasing Abacare?
| MR. SMITH: Your Honor, objection.

THE COURT: I'm sort of confused. I
don't understand what you're asking, Mr. Marshall.
I need you to rephrase it. - |

MR. MARSHALL: Well, I'm asking --

THE COURT: No. Just rephrase the
question. It's not clear; it's very convoluted.

If I don't understand it, I don't -- I can't follow

‘what you're asking him. Restate the question.
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BY MR. MARSHALL;

Q. In the work that you did for ATMES in
helping them consider whether or not to purchase
Abacare and, if so, for how much money, did you do
anything other than review the report -- the

confidential_report prepared for my client and the

Connellys that Burkett & Burkett prepared?

MR. SMITH: Your Honor, objection; not

‘relevant. This is about the prepurchase work, not

his valuation of the damages.
THE COURT: Sustained. If you want --
if you want to rephrase the question as it relates

to his valuation for damages purposes, you can do

Athat. What he did before is irrelevant. Your

client is deemed to have admitted the allegations
of the complaint.

He has no duty to your client under any

theory in this case. So any questions you ask néed»

to be related to damages only.. As to how he

prepared the report to damages todéy, not what he
did previously.
BY MR. MARSHALL: |

Q; Okay. The methods that was used to
calculaté sales taxes owed by Abacare is called --

I'm sorry, what is that called? The methodology
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that by which Abacare was calculating the sales

taxes owed to the State of South Carolina

-Department of Revenue?

A. I would assume that would be South
Carolina Code of Laws.
Q. But-isn't there a cash accrual

methodology? Aren't there a couple of different

‘ways that you can calculate --

A. I'm delighted that you asked that
question. There's no authority under South
Carolina law to use the cash method of accounting
for sales tax, reporting or obligations, et cetera.
There are two parts to that. One, sales taxes is
owed when sold regardless of when paid. If Abacare
wasvusing the cash method, thévaere-using
unauthorized and unapproved method.

Number two, go to the board minutes of
June, I believe it is, 2007,'Abacare, which is
befofe ATMES or anybody else bought them, and

Mr. David Selander, the CPA,'reported,to the board

as recorded in the minutes that the sales tax

reports appeared to be materially understated.

Number three, even if they used the
cash method of accounting:for sales tax when they

weren't authorized to do so, the financial reports

‘Page 414



& W N R

o 4 o w

10
11
12
13
14
15
16
17

18

19
20
21
22

23
24

25

84

that Mr. Burkett were provided were based on the

accrual basis of aCcounting, and that liability for

sales tax whenever it was owed should be recorded

in those financial statements, and they weré not.

Q. So Bﬁrkettfs analysis was under the

.accrual method?

~ A.  Which is what Abacare's financial

statements were using for their tax returns and

their finéncial-statements. That's what they gave
him. | | |

Q. But you're saylng ‘that they weren t
actually using the accrual method. "They were
actually using the cash method?

A. No, sir; I didn't say that.

.Q. Okay. I'm -- you have to excuse me. I
don't understand what you said. The Burkett reﬁort

used the accrual method meaning that as soon as you

show a-sale; you then need to go ahead and pay the

sales taxes based-upon the amount of that sale

}whether your‘company actually collects the profits

from the sale or hot, correct?

AL You've got two or three things mixed
up. -See if we can get it straightened out. They
were reporting -- it's my understanding, or that's

what I have heard, they were reporting sales tax on -
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» a cash basis.

‘They weren't entitled to do that, but

~even if they did do that, they should have recorded
. the sales tax obligations that they had -- they
owed, but had not yet paid'in their financial

. statements and they had not done. That's why're

Q. - And was there anything that you could

have done to discover that?

A Well, I think Mr. Selander did a

wonderful job of reporting to the board they'were

‘_ﬁot in compliance with South Carolina sales tax law

~and, apparently, they didn't take any action.

Q. All right. The cash method -- is it

not true that the cash method of paying South

"Carolina,Department-of Revenue sales taxes on these

durablé medical goods is the same method that you

were using as the CPA for ATMES?

A. I did not prepare any sales tax returns
for ATMES. . |
Q.b Did you ever review any sales tax

returns for_ATMES?
A. Nb, sir.
Q. What did you do as employee for ATMES?:

What did you do .for them?
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A. I was not an employee for ATMES.
Q. You were never hired by ATMES?
- A. I was a CPA independent. I was not an

employee. :
| Q. Okay. Well, I_meah,vin your
employméntT I didnft mean to indicate you were a
full—time employee. ‘

A. The firét time that I became involved

with sales tax was involved in the Department of

‘Revénue examination. This was -- I'm not sure of

‘the dates right now.

Q. Well, what -- other than keeplng track
of sales tax, what is iﬁ as an independent CPA that
you did for ATMES and Murrell Smith and Jeffrey
Reed?

A. We did quarterly financial statements;

we did tax returns; we would have made normal CPA

level adjustments and adv1sory—type services.

,Q.' And as part of the tax return that you.
did for them, was 1t not 51gn1f1cant to you to
determine how they were calculatlng sales taxes.

owed to the State of South Carolina?

A. No,'sir. I assumed they knew what they

were doing and they were doing it.

Q. Okay. And how is it they were handling
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that?
A. I don't know, sir.‘

Q. You don't know that they were using the

‘cash_method, which is the same method that -- that

Abacare_was using?
A. “'I don't know that,'éir;
©MR. sMITH: Objection. |
. THE COURT: - Basis of the objection?
MR. SMITH: He's talking fécts that are
not in evidence. 7 | '
' THE COURT: Sustained; rephrase.
BY MR. MARSHALL:

Q. Were you involved on behalf of  ATMES

'going to South Carolina Department of Revenue and

figuring out how much back taxes ATMES owed to SC

DOR at some point?

~ MR. SMITH: Objection, Your Honor.
THE COURT: Basis?
MR. SMITH: That's not relevant and
it's not in evidence.
THE COURT: How is it relevant? - How
does it go to make an issue of consequence moré oi
less likely, méaning damages?

MR. MARSHALL: Well, because the.

~ company that he worked erAinitially -- he was the

- Page 418



0 N s W N

10

11

12
13
14
15
‘16

17.

18
19

20~

21

22

23
24
25

88

CPA for, ATMES, was using the same accounting
méthod; the cash method, that they have now sued
the Defendahtsvover using.

THEvCOURT: That's a duty issue. Not a
damages issue. Stick to damages. If it relates to
how he made his.valuation, it's a permissible

question, If it has anything to do with duty --

i'you keep trying to challenge your client's
- liability in this matter. His liability has

.already been determined. He was judicially

estopped from‘taking an opposite position.

| - Judge Nicholson has already said he's
in‘default. He's admitted his liability. Only
thing you get to challenge today or question aré
the vélidity of his damages.and the way the Court
affords any testimony about the weight of damages.

| So if any of that what you've asked
relates to how he';— the methodology he used in
coming to damages, the weight to be_afforded the
damages, then you can ask it. If'it relates to'
anyihing to do with your client's duty, it's off
limits. | | |
BY MR. MARSHALL: | |

Q. Was the cash accounting method the one

that was used by most —-— to your knowledge, if you

Page 419



©® J o s W N e

10

11
12

13

14

15 -

16
17

18

19
20
21
22
23
24
25

89

have the knowledge, used by most DME, durable

medical equipment companies, in South Carolina
during the time frame that we're talking about?

A, I will answer that in two parts: One,

I don t ‘know; and, two, that's expressly agalnst

,‘South Carollna Department -- you know, thelr laws,

sales tax it's accrual. You don't get'to choose

the césh method.

FQ. Well} it was not alWays that way, was
it; sir? Wasn't there a big lawsuit filed by a

number of DME companies, including ATMES, I believe

‘was a named Plaintiff in the case, in which they

asserted that the cash method was correct and that

‘assertion was upheld by lower court; was it not?

A. I don't know the answer to that.

o Q. . Never heard of a lawsult in whlch ATMES

“and a number of other DME companies participated

'assertlng that the cash method was the proper

method?'

A. I was aware that there was a lawsuit,

-No, sir, I don't know the foundation and the

issues.
0. And was it not until after the sale by
Abacare of its assets to ATMES that the South .

Carollna Supreme Court issued an order overturning

.Page420



w N e

oIS Y RS R N

10

"11'

12

-13
14
15
16
17

18
19
20

21
22

23
24
25

-sales.:

90

that lower court ruling? Are you aware of that?

- AL I'm famlllar w1th the Supreme Court

'rullng somewhat, yes, sir.

. Q. So at the time that Abacare sold its
assets and merged into ATMES with Reliable, they

- were following the law that existed in this state

.;'at that time; were they not?

- A. . No, sir.

Q. Why not? .

>

~ They were underreporting their taxable

Q. Well, not according to the applicable

 law at that point in time.

vA.'_ Accordlng to the people that matter,

and that's the Department of Revenue's examining

officers who went in and examlned Abacare and found.
that there was a 31gn1f1cant understatement
consistent in sales tax reported revenues.

'Q. . And that was after the Supreme Court

- for South Carolina ruled on the issue; was it not?

A. The timing of when they committed the
underreporting is not televant to the Supreme
Court. They were underteporting for who knows how
long. | '

Q. . No. They were reporting in compliance
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‘with South Carolina law just as ATMES was. The

exact same cash method; were they not, sir?

- MR. SMITH: I have to object. This has

‘nothing to do with damages and it's not relevant.

These are disputeé that were in the suit which has
béehfiésOlVed; |

:"‘ " THE COURT: Uh-huh. I'm a little
strainéd to know how it is relevant to his
evaluation of damages, Mr. Marshall. The objeétion
is sustained. , |
BY MR. MARSHALL:

Q. So you say that at one point over this

VfOUr—year period"that Abacare was underreporting

South;CardlinavDepartment of Revenue sales taxes -
dge_oﬁer a:four—year period in a total of $100,644?

A. I did not say that, sir. That's

Q. How am' I misinterpreting?
" A. I said the sales tax for the

examination period was $100,000. That's a much

shorter peridd’of,time-than four years. I believe

it's only like 12 months or something. It's much

shorter.
Q. - And when were those 12 months?

A. From the examination period -— I don't
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‘know the answer to that. There is a full 60- or

70—page South Carolina examination report that

- would detall all of that.

Q. .Is it not true that part of that

$1OO 644 is llablllty accrued by your cllent

ATMES, because they were using the cash reporting

' method for sales taxes? True or not°

» ‘fA.v No, sir. You've got several concepts
and several companles mixed up in that questlon
| ' 0."  Well, tell me how I'm wrong.
A. . If you isolate Abacare the company in
Charleston, what my schedule on page 2 of this
report outlines is’the total of the examination

report and removes the portion that —-— of sales tax

’that was due after the Sumter folks acquired it.

So we only isolated the sales tax that

'~ was underreported for the period that your Abacare,

'the Charleston operatlon, held it.

What we were trying to get at is what
is the net income impact of that understatement for

just the Charleston, just the Abacare operations.

‘Nothing to do with Sumter's ownership.

Q. . And how much money was ATMES ordered to
repay to the_South Carolina Department of Revenue

as a result of reporting its sales taxes under the
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-cash method rather than the accrual method?
A.  I'm going to object to multiple to --
Q.  You don't have a.right to object --

‘VA.' Well, then, I don't mean to -- I won't

‘answer your question because you ve got two

dlfferent things connected there. ATMES is a

company in Sumter, South Carolina. First, you .

asserted they were on the cash basis, which I don't

" think they were, and I think it's been objected to

and it is outside of the scope of what this report

—-- of what my report is all about.

»

If you will phrase your questlon

_ cleanly and accurately,;I will answer it.

Q. On behalf of ATMES, you negotlated, did

you-not;_with South Carolina Department of. Revenue
to try_to reduce the amount of back sales taxes.
that ATMES owed SC DOR as a result of.ueing the
cash method of accounting for eales taxes?

- A. I'm going to agree and disagree. I did

represent the client with South Carolina. I did-

negotiate with them and do everything I could to
reduce the amount of sales tax. Cash or accrual
doesn't have anything to do with this. ' There was

no question it should have been feported.on'the4

oaccrual method of accounting.
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Q. . And it wasn't by ATMES, correct?
A. - That's your assertion, sir. Not mine.

Q.. Well, why do you assert that ATMES had

‘to pay_back»the sum of taxes for sales -- sales

taxes to SC DOR? Why do you believe they had to

pay it baek?

’ yA." There. were a lot of issues. ThlS is -

not a 51ngular you ‘can put your flnger on this

: ,1ssue or that

>Q, : Well -what were the issues?’ What's the

explanatlon for why, 1f it's not because they were

'u51ng the exact same accountlng methodology that

Abacare was u51ng?

7 ‘A, I oan't ahswer that_in the scope of"
this. - | | |
| 'Q.l You don't know? -
‘A; I don't khowf
Q. Now, Mr. Smlth when he was asking

questlons asserted that Abacare was a, quote,
worthless business, do you agree with that? |
| A. If he said that, I don't recall it, and
I don't agfee”that it was worthless. No, sir.
Q. Just instead of $900,000 roughly that

was paid‘for Abacare, you believe that the true

‘value was 2857
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| A, Of the -- yes, sir. That -- I think
that s correct. '

Q. Tell me thlS, as a- result of their

'rpurehaSe of Abacare, what profits did ATMES enjoy

subsequehtzto the purchase of Abacare?
A, They enjoyed a $921,000 loss.

';"Q; 'So you're saying then that Abacare was

'Vworthless because they lost every penny°

A;” I didn't say that.

Q. Well how do you say it was not

‘worthless, but they lost every penny?

.A. _ I don't know how to answer your
questlon ‘in the way ‘that it's phrased.

Q;>, Has Mr Declemente -- he sold hls

_1nterest in ATMES to Jeff Reed and Murrell Smith

falrly shortly after merglng Abacare with ATMES;

‘dld he not°

MR, SMITH: Objection. .

THE COURT: Basis?

MR. SMITH: Relevance.

THE COURT: Sustained. Ask the next
queStion;

BY MR. MARSHALL:
Q. Whatxprefits or what sales revenue —-

let me ask it that_way thenr What revenue did the
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did it produce for the new company ATMES?
| A, I don't know.
Q(f-'Why don't you know?

A, Because that wasn’ t what I was asked to

| Q{_i So-it's your testlmony that the

: fcaused a loss to ATMES but- you don t know the

'Lth samount of the loss°-

-A.d That s not what I said at all sir.
.Q'd‘ How are you able to tell what loss
Abacare caused to ATMES unless you know what
revenue'Abacare_generated for ATMES?

biA;:i Well}'a company could have revenue of

$100 million and lose 50 million. It can have

‘ reVenue'of'$15million and make $500,000. Revenue

is not the only indicator of value or net income.
You're goingdtojhave to_aSk a more precise
question.

Q. - You have to have revenue, do you not,

to do'a'calcuiation'that's'reliable?

A. No, sir; I would not agree with that.
’,Q.. ‘Why not?

'A. . You asked me what the revenue of this
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operatlon after the purchase date was up until the

time that 1t was closed; is that the correct

question?

Q', What was the date 1t was closed?

_You re talklng about Abacare S c1051ng,.r1ght'>

A{ I think December 2011. The Charleston

-'operatlons, let s call it that

‘ ~Q._»'Okay. Right. That's my questlon
A '.‘I don't know that number.

Q. You don't know?

. .

That ‘number is readlly available from-

.flnanc1al statements and tax returns. ~It's not a

part of this.

Q. | And you dldn t examine those in making

’your'report°

A. I rev1ewed those, but, no, they weren't

':relevant to thlS report Because what happened

after the Sumter people purchased the property does

- not have any ‘== any inclination in value

1nd1catlons when they overpald for the company on

gpurchase because the revenue were overstated.

That's the contention of the damages here.

Q.- .Regardless of how much money Abacare

~generated for ATMES, you're saying that's

~irrelevant?
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_A. Well let S go for- a .good example, and

_I will answer the questlon They sold the

Charleston operatlons to Long's Drugs in 2011. As

.‘a_partrof that sale-they sold the goodw1ll for
5112, 000. That was the same goodw1ll that they had
: purchased from the Connellys, et cetera, Abacare
’hfor 606 OOO _ So ‘on that one asset they lost
'$500,000.. - | |

. They sold, for example;'the fixtures

and equipment‘for'abOut'$70;OOO. Those were the
. same assets they had bought three'yearsuearlier-for

. 180,000. That s $110, 000 worth of loss. Do I need

to go on?

_Q.' ‘Yes. Go ahead and tell me how much the

stotal amount of money that Long S pald to ATMES was

and for what that money was°
AL Well the total amount they pald has to
be consideped in relation to the assets that they

acquired and_the obligations that they assumed.

' You can't just say, tell me one side of the ledger,

without looking at the other.

Q; My point exactly.

A. And T think if you -- if you were able
to'get'that information accurately, you won't want

that answer. I just gave you two examples that
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showed they lost $600,000 on two asset sales. I

belleve recelvables were $l70 OOO less

Q. So the accounts receivables from MUSC,

those were transferred from ATMES to Long' s?

A{ I don t know what the comp051tlon of

.t;the recelvables were I jUSt saw the total

'Q. Do you know the total amount of money

4ythat Long s pald for the assets ‘that it purchased
| from ATMES? o
10

A.»d'I-do‘not

Q. | So, to your knowledge, it could be a

_mllllon dollars that ATMES recelved for just that.

portlon of the Abacare assets?

A. I do know that at the conclu51on of

‘that transactlon was when we recorded the $921, OOO
lnet loss from dlscontlnued operatlons, which would

~rtake into’ account total money taken 1n, sales prlce .

to Longs, less assets given up - And that' s where
that 921 net loss came from on the 2011 tax return

Q; And that loss was due to you're saylng
devaluatlon of goodw1ll°

A. That was one,_$500,000.

0. And that was —- when the transaction
was made between Longlsyand ATMES, you're saying

there was a delineation in there, a line item for
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.then ATMES purchased and merged with Abacare, was

:fthere°

"ﬁwas 606 000.

:ddocumeht? p”f-

:—~ I'm g01ng to call them Sumter because of the

. Charleston people, we 1dent1f1ed all of the assets

100

goodwill? -
A. That's correct.
Q. But there was no line item for goodwill

A.v There was a computatlon made, and it
C 0. Where did that appear’_ In what .
“1'A,‘ When I recorded the transactlon for the

confu51on - for the Sumter people merglng with the

: that were purchased less the liabilities, and the
‘ :dlfference between the tanglble assets and

vidldentlflable llabllltles as goodwill by definition.

Q. Okay} And where does that, for

instance, appear in your,evaluatioh here that you

 have given in writing today?

A. It doesn't.

Q. It doesn't,‘huh?. So. you're claiming

'$100,000 of underreporting —- $100, 644 of alleged

vunderreportihg or improper reporting of sales tax

liability?

A. There's nothing alleged about the

- Page 431
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underreporting. That was the determination by the
Department of Revenue.

o Q. And you agree that that figure is the

u_actual out of pocket loss that ATMES sustained as a

result of the conduct for whlch the Defendants were

"sued° -

:dA. h‘No; eir° Dld you ‘not understand

anythlng that I testlfled to or whatever? That's
completely wrong. ‘
| Q. What I'm talking about. is the amount of

money that they had to come out of their pocket to

satlsfy a debt

'A} -_Sales tax.
Q.- Sales tax°‘ A
A. _Yeah. That s my understandlng, yes,

sir.

,ég And.you're'not claiming_that the
Defendants in this case, that their actions caused
any other out- of-pocket monetary loss to ATMES, are
Y0u° - ) , |
| THE COURT: Is there an objection?
_MR. SMITH:' Relevance, Your Honor.
'THE COURT: Sustained; relevance.

. Next question.

- BY MR. MARSHALL:
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e equlvalent of a seven 4— ekcuse me, $875,l44 loss?
| A;,‘ That s an ‘excellent question. May I
'explain? |
o sure.

ffunderreported gross income because that sales tax

that was . collected that was not remitted to the

| annual ba51s Okay The $100, OOO represented over‘

102

0. How is it that you explain $100,000

:A; The $lOO OOO was -- represents

South Carollna Department of Revenue, the expenses

’are 1dent1cal so that revenue that was taken and

nnot glven falls stralght to the bottom line.

If we convert that SlOO 000 1nto an

a greater than one year period. That's about

$48,000 a year. 4So when Mr. Burkett did his

valuationvreport,:his net income numbers were
approximately $48'OOO overstated. He used a-

multlpller of that net income as one of his methods

_of calculatlng value That caused hlS report to be.

overstated.

Q. But Abacare was sold, if I understood

" you correctly, not terribly long after it was

acquired by ATMES; is that correct?

" A.  Three years.
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V'Q. So the dlfference between the roughly

%100, OOO and the valuation of 875, and the
1valuatlon —-= excuse me. The valuation that Burkett

"gave, was that dependent upon the Abacare assets

belng held for any particular t1me° That was today

'ﬁaon the date of thls sale°' That-s»howfit had been

E fvalued

':'_A.t There are multlple methods that you use

_ © 1in valuatlon, but I thlnk the premise of your
10

quest;on is that it con51ders the.assets,on hand at

the.dayaof.valuation-
- Now, the majorlty of the value of
Abacare was not phy51cal assets - It was goodwill.

It was 1ntang1ble value. It was the ability to -

. earn future earnlngs

.Q._. And why did Abacare not continue to run

_ the bu51ness for a. longer perlod than it actually

4d1d?’ _ _

| Al l don't know .the answer to that. |
0. So if they had cOntinued to operate the

vbus1ness -— and you say you have no idea whether

:Abacare generated any income or not, or any cash?

Any.cash?
A.  Sir, you re g01ng to have to use a d

little more exact language. If you re talklng

- 'Page434
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'llablllty of $1oo 000 to the South Carollna DOR?
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talking about net income, that S a completely

dlfferent concept

Q. y nght gross. And you said --

A. I know they were 1051ng their shlrt on

the Charleston operatlon

.JQ;' And the reason for that, - your testlmony

:;lS, because once the law changed there was a tax

‘A, That 'is not my testlmony My testlmony

+ 1is that part of the reason that. they were losing

| money -- the majorlty of the reason they were

1051ng money is because they overpald for. the
bu51ness
| | The bueiness Wasn{t worth What'they --
what it was ptesented as what they‘acquired‘it for.
| 1;ho,h 'Are you aware of the testimony -- the

deposition testimony in this case of ATMES co-owner

 Jeff Reed in which he testified that he believes

Phillip Declemente bears no responsibility --
o MR.‘SMITH: Objection, Your Honor.
- THE COURT.- Sustained; pitting. 'You
can't ask h1m to comment on the veracity of another
witness. And your client's liability is already

admitted. He cannot contest that. The only thing

Page 435



105

',I'm'interested‘in today is damages.. Confine your
questions to. that scope.
| And the questioﬁ'is stricken from the
'récordiin its totality. You méy_proceéd.:
| ‘MR; MARSHALL: Okay. That’svall of the
'duesfibhé;_sir,fi.have.._ . o

© " THE COURT: ' Any redirect?

- T R PV I R

| "MR; SMITH:. None, Your Honor.
9 o - THE COURT: Sir, ybu may'éit down -
10  sﬁbject'to_being'recalled later if necessary.
-éll. ' o  Any other witnesses? |

12t -~ MR. SMITH: One. We_wouid.call

13 Mr. Murrell Smith. |
14 . . THE COURT: Mr. Smith, come to the
15 stand to be sworn.. |

~46 . . GEORGE MURRELL SMITH, JUNIOR, .

17  being first duly sworn, testified as follows:

18 . . THE COURT: State your full name.
19 H _f. _'] " 'THE WITNESS: 'George Murrell Smith,
20  Juni¢r, M-U-R-R-E-L-L. _' o |

21 N - ~ THE COURT:-'Thank you{‘ You may.

22 proceed. _
23 | ~ ° MR. SMITH: Thank you. May it please
24  the Court.

25 - ~ DIRECT EXAMINATION

':Page436,. 5
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BY MR. SMITH:

'Q; - Mr. Smith, what relationship‘do you
have with ATMES° o
li]Afr~ I'ma member in the LIC.

Q. h,Okay. And that's'the Plaintiff in this

.r}A;'f Thatfs correct.

’716."; And now in that role as a member of the

'LLC are. you famlllar w1th the transactlon that is

A, Yes, sir.-

M,Q,~ And the f1nanc1al deallngs of ATMES

fare you famlllar w1th those proflts/losses of the

f_14 L

bu51ness°

‘“A; '“In generalities;'yes.' Do I know the

- specifics of it? - No, sir.

'Q.,_ You have engaged in the past whom we

just heard from Mr. Bradham°

A;- That's cerrect.

h;Q.' Do you know -- do you believe he's done

a considerable amount of work for you?

A. He's been the CPA that was involved in
the f—'guidingrus through the sale, doing our tax
returns and still our CPA.

Q. And you were dependent upon his
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evaluation and advice?
A, ‘Absolutely.

Q. Do you agree with his -- is it -- the

d loss that was. reported as testified to earlier of

If$921 OOO on; the 1ncome tax return,'ls that correct?

’:huA;' That s correct ’ From when we closed

'jout the Abacare, that S my understandlng what thev
-'tax return was Obviously, he prepared that. He
'understands the loss, but that was the loss

"reported

‘_ Q; . And his report, you're familiar with

the report that's in evidence today?

A, Yes, sir.
.5Q. And the summary?-'
'75A.5l:Yes,fsirf

'l‘Q.o And 1t reflects an $875 144 economlc

: loss to ATMES°

. A. . That's correct N
.Q'-._DO you belleve that to be accurate?ﬁ_
A.  Yes, sir. |

,.Q;‘. Are’ you requestlng this Court to enter

a judgment in that amount, $875,144, agalnst.the
Defendant, Mr. Declemente?
»A; I am.

 MR. SMITH: Thank you very much,
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BY MR. MARSHALL

108
Mr. Smith.

'THE COURT: Any questions for the
CROSS~EXAMINATION

:Q;_h Good mornlng, Mr Smrth.
‘; A. Mornlng, Mr. Marshall
‘d*}qﬁ; Mr. Bradham was not really able to talk
about 1ncome produced by Abacare, 'said he didn' t

have any knowledge of that And I_want to ask you

the same questlon

For 1nstance, let s start w1th the

'purchase of Abacare assets by Longs Medical. Do

you know how much Longs Medlcal pald ATMES for

certaln assets"

vA;_ Approx1mately —-then -you add

, everythlng up, approx1mately, $525, OOO is what I

understand..
0. . And when was that°‘
A.h I belleve he sa1d December of 2011.
o; And the orlglnal purchase- date was
November 2008, right°
A, That 's what the paperwork said.
_ Q;‘r The period of’just about three

months -- three years and a month it looks like.
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' So Longs paid ATMES 525 roughly

A. If you -- if you assume what they

dld -~ they assumed. accounts, because as

Mr Bradham sald it was 1051ng money And so 1t
=would lose money every year; there were accounts

v‘that were behlnd

-~ So 1t assumed some of the outstandlng

.jhpayables ‘that we had and then they paid some. money
'to a vendor. So there was no cash change hands.

.That was the price of the sale, yes, sir.

Q. Okay For accounts recelvable from

MUSC,'lS that rJ.ght'>

A, Accounts payable for two vendors whom

we purchased equlpment from

0. Okay. Did Long s purchase anythlng

else?” | _ o
: a. They purchased the company. They'
purchased -- it was an asset sale

Q. vSo all of Abacare's assets?

A.  Bbacare assets were.

Q. Sold to Longs?
" A.  Yes, sir.

Q;A‘ For about 525. And the purchase prlce

| had been -- when —— when ATMES ‘purchased Abacare 1t‘

was 875?

- Page 440
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A. Yes, sir. And, Mr Marshall if you're

| trylng to 1mply this $300,000 is an actual loss,

‘that's not correct. There were losses to the

company.. There was capltallzatlons that had to be

made by the partners so the losses were much more

fthan $3OO 000 It s not an addltlon and

_subtractlon in the bu51ness

Q;A‘ Well I understand but the Defendants

_ should be held only accountable for losses that

10 ”:they caused'>

__A; Yes, sir. And your client caused those

' losses, the $875, 000. "I mean, actually, it was

$921, OOO-that-was -— that was'reported as a loss

: when we closed and sold the bu51ness, but I guess .
from the valuatlon, I d certalnly rely on what

- Mr. Bradham says.

- Q. So you think_Phillip Declemente.caused

'you nearly a million dollars in loss? -Phillip

Deolemente?

_A;_ Thatfs what he did when he admitted the

:allegations of the complaint, yes, sir. He caused

vlosses and then hlS -- hlS conduct is what caused

the losses to the corporatlon, yes, 51r.‘
Q.  Well, regarding the cash accounting

method that I tried to speak with Mr. Bradham
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about, is it your knowledge that the accountlng

_,methodology belng used by Abacare prior to its
H’merger w1th ATMES was the same as was being used by

: 'Rellable, the company that you owned -—

A;"~:No; sir.
Q.  -- prior: to the merger’>
| _Afdb No, sir. The problem is -- and I don't

thhlnk you understood what Mr. Bradham was telllng
' youéi Mr. Declemente filled out the tax returns is

VlOi"what came out in discovery. He prepared the tax

returns " And let S say he did $150, 000 as way of-

'example of sales that tlme | He would report to the

: _Department of~Revenue he only did $100,000 in

sales So he underreported So we had to go back

accurate amount of income that came 1nto Abacare

Which generated the tax assessment that was against -

us. j_‘

Q.  Well,; you agree that Mr. Declemente

.didn't:prepare the tax returns, don't you? He may

have'signed'them, but he didn't prepare them?

Wasn't it Burkett & Burkett that --

. A. No, sir. Burkett was never the -- they

| prepared an analy51s of the company for the sale.

_Q. Well, who was preparlng those tax

. Pagedd2
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returns° You sald that Phllllp Declemente was; is

’that rJ.ght'>

MR. SMITH: - Objection; relevance.

- THE COURT‘ . Sustained; that goes to

tduty Ask the next questlon |
BY MR, MARSHALL |

MLAQQ¥~ Why was it that the goodw111 of Abacare

>'bwas reduced by about a half mllllon dollars in

» Mrf Bradham s analySLS'>

'fA{;“ Yes, sir. - Mr. Marshall I'ma lawyer

Iike YOu I don t obviously understand goodw111

and so I rely upon my accountant to tell you that.
_'I-can t answer that question. I think he answered

1that for you

VMQQ : Mr Declemente, when asked about the

_taxvreporting methodologies'being used by Abacare,.

‘rhe was never dlshonest w1th you about that, ‘was he?

MR SMITH Objectlon, Your Honor.

..THE_COURT:- Goes to duty;,sustalned;

jrelevance

BY MR. MARSHALL | | |
Q{' Do you thlnk ‘that the nearly half mill

dollar reduction in goodwill Value of Abacare,

which_Mr} Bradham is claiming, do you think that

the management of Abacare under your direction and
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Mr. Reed's dlrectlon, or lack there of could have

" had anythlng to do with the reduction in that —-

THE COURT Ba51s?

' MR. SMITH Calls'for speculation.

“ There 1s no foundatlon

g COURT:  Well, yitTSvrelevant really.

~ THE WITNESS: I don' t thlnk the

. management had anythlng to do with it. Part of the

deal Mr Marshall was Mr Declemente -- I never

: had the management of the office.. That's not what

my role was’ elther

£

So the day-to-day operations was -- Mr.

'Declemente was the one that'was going to manage the

Sumter office and -- I mean, the Mount Pleasant.

And Mr Shay was g01ng to do that
o Well lo and behold, we found out they

were engaged in. a relatlonshlp and one was married

'and:the other wasn 't, which wasn't disclosed to us.

_'And.then your client tested positiVe for marijuana

agalnst the drug test policy in. the office, and he

was suspended by our company because of that

conduct. _
‘Then he got into a fist fight with his.

brother'and‘so we had to suspend him from there -

~from that point too, so --

Page 444



T 9 Yy gl s W N B

10
11
12
13 l,
14
16
17 -
18"

19

20
21
22

23
24
25

the date.

114

0. : My-client -=

:A. Slr,_let me flnlSh So still anSwering

}the questlon, he was no longer allowed to be a part

of the company and so it was a decision that

4 happened It was hls conduct that caused all of
-thls company to start crashlng in by engaglng in

‘\1thlS behav1or

We had - at hlS 1n51stence, we hlred a-

'human resource management company or something llke
- that’ called Synergetlcs They came in and removed

'hlm from the offlce.. That' s how he was no longer

in. the office. _ - _ »
Q. Well and then you consummated a sale
whereby he sold ATMES --
A;' Right. ‘He was about to ——
'*:Q.v_ -- his ownershlp in ATMES whlch was

20 percent. And ‘that was done, as I recall, in

‘2009 was 1t not°.

A. Whatever the note says. I can't recall

Q;-' So but, generally, Phllllp Declemente

was a member of ATMES and one of your partners for

a relatlvely shortvperlod of time?

A. Yes, sir, about two or three months

before he started all of that conduct. Yes, sir.
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1 0. . Two or three months, and then he was

2‘ out. And the claim is that he caused in a period
3 of two or three months - _ | _
4 | " MR. SMITH: Objection}lrelevance
'v5'_ _ l THE'COURT' Sustalned relevance | He's
,jéc ‘already admitted he s negllgent_ and he admitted
_7h'°all of the causes of action agalnst him. He is in

8 default . You cannot challenge his llabllity.

9tl_l. i l",_ Ask the next question that deals with

10 ' damages.

AL -~ MR. MARSHALL: 1 thlnk I may just about

)
W
i

l24.‘bé.done/jJudge. Thank you

13  BY MR. MARSHALL: | |
4 0 So just to be clear on thlS, I think I
15 .understood you, . the: asset sale of Abacare in total,

fl6  all of . those assets went to Long‘s?

17 - A ‘That's correct. |

18. Q‘ vand none were retained by Abacare?“;
19 fl. A.  No, sir. |

20 _ 0 How about accounts receivable with
21 MUSC? | | |

22 i -A._ Everything was sold. There_is no

23 accounts receivable to MUSC, Mr. Marshallf ’So-with
24  that being said, there is —-- everything was sold to -

25 Longs. All of the assets were sold to Long's. If
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there was account recelvables, that would be

1ncluded 1n the sale.

Q. All rlght.' You're confident of that

flgure of 5259'

A._“ That' s a round about flgure,

o Mr Marshall I did not brlng'anythlng with'me,

,but’I-thlnk'ltfs_somewhere in that neighborhood,

yes. -

'Q.f And are you aware of the sworn oplnlon

" of your partner, Jeff Reed, that Mr. Declemente

11 ,ucaused 'no damages?

MR.;SMITH:"ObjeCtion; relevance.

- THE COURT:;VSustained,' The question is

'stricken;v'You cannot'ask someone about someone
ielse's-testimony_and ask them to comment on the
veracity of that, In addition to that, that is not

‘relevant. Your client's liability is admitted.

-,.Next_queStion, I don't intend to

revisit that again.

BY MR. MARSHALL:

_hQ;'t'Did-you and Mr. Reed conduct-anything

in the way of what you would consider due diligence

in'checking out the appropriateness of purchasing

Abacare? .

' MR. SMITH: . Objection; relevance.
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THE COURT: Sustained; relevant. And
my_directions were very clear, Mr. Marshall.

'MR. MARSHALL: All right. Nothing

further.  Thank you;_sir.

'THE COURT: Ahy.redirect of the
withess?eee‘ - | | o |
. _MR. SMITH: Just briefly.
ijHE COURT;VIYou'may proceed;'i

REDIRECT EXAMINATION

' BY MR. SMITH:

0. rObviously, Mr. Smith, your company

, ebVidusly suffered a_gfeat loss as-a result of
.this. In the testimony it's established as
'_87O45ome—bdd—thousand—doller—loss. 'Is there
v'ahytﬁing-else that‘yeﬁ would like to.shafe‘with the "'

.Cdurt abdut_the experience for you and the company

at this time? -

A.  Mr. Smith, you know, I don't want to

| get into --.I'm not going to get into how it came
.;about, but this was a medical equipment company

_that we had. I:Was a'passive'investor,‘so'to

speak, in the'compahy, and it was not a lucrative
business, but it was a profitable business.

And so then we merged with

‘Mr. Declemente, which facts we turned out to be —=
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118

that were represented turned out to be incorrect.
So we've ‘had to basically bail that whole business

out, the whole foundatlon was horrlbly done, it was

And SO we got it; 1t was a huge loss;

1t cost us a. lot of money. ‘We had to personally

two of us, whlch we borrowed

So as we 51t here today, we're Stlll

company and paylng off all these other ancillary

~costs related to the company with, you know —-- w1th

-— we assumed all the contracts, and there was
leases that Mr. Declemente had. entered 1nto-w1th

them, probably about $200,000, I would imagine,

‘that was really paidve- that was supposed to come

in and they represented more accounts receivable,

_you know.

As to the'damages, it's personally -

. you know, it's caused this company -- you know,.

there has been no profits, so to speak'of( for

'years. It's been paying back loans on which we get

taxed on the‘payment of the interest every year.

So I have phantom income as a result of this. I
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pay taxesvon income'I.never received.

I mean, 1t s been pretty devastating to
the both of the two of us who still own the
company.. You know, fortunately, we' ve worked hard,
saved, and had. to deal with everything to pay off
this bad.purchaSe‘and'it and -- you know.

| Llsten, it's: one thing 1t S a bu51ness
deal and it's a bad purchase. It's another thlng
when you know and the records have shown there was
underreportlng of the sales taxes and they jUSt
didn't dlsclose it. ’

And -- and -- and when you- all look.at
thlS and 1t p01nts back to Mr. Declemente is the

one that had had the knowledge. He was the one

__thatd—— that was told by the accountant he needed

to do that and he just dlsregarded 1t and plugged

on ahead v _ ‘ _
MR. SMITH: Thank you very much.
‘Thank you, Your Honor.
THE COURT: Thank you. |
- Now, do you have any further'witnesses,
Mr. Smith? |

MR. SMITH: We have nothing --
THE COURT: Sir, you can step down.

Now, I'm trying to understand,
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Mr. Maréhall,'what witness you would want to call.
You said Mr. Long, but it would seem to me that

you-all would be able to stipulate as to what he

'pald and what assets he purchased.

Other than that,:I don't know how his

testimony would be relevant'sovtheredreally is no

"need to bring him up.

- MR. MARSHALL: I think I agree with

'that Judge, as long as: he produces the needed

documents.‘ We' ve been very specific --

THE COURT: I think you-all ¢an
stipulate as to what Mr. Long paid, correct?
MR. SMITH: -Yes.

" THE COURT: And I believe the

-accountant -already took that into account when he

.didvthe valuation.

" MR. SMITH: Yes, Your Honor, he did.
 THE COURT: So you-all should be able

to stipulate to that. And that eliminates the need

,for hlm to testlfy

- Who else do you. need to testlfy
regardlng damages?

MR. MARSHALL: Well, there were some
documents mentioned earlier that my client

requested that I subpoena. —--
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- THE COURT: Like what, and how is it
relevant? |
- MR. MARSHALL: -- from Mr. Bradham.

TheyAare.tax documents. Without looking at his

‘specific detailed --

THE ‘COURT: You talked to Mr. Bradham
in a deposition. I'm'trying to figure out'how_any
of that is relevant to his testimony.

MR. MARSHALL:._Well, because the

documents are the ones that actually have been sent

to the state. And the testimony is great, but you |

'need to verify 1t -

THE COURT: How is your client g01ng to

 be able to ‘testify to any of thls° Are you saylng

you' re g01ng to try to get them from Mr Bradham?
MR. MARSHALL: Right. Those ére
documents that -- |
THE COURT Why didn't you get those
documents long before today?
MR. MARSHALL: Judge, - as I mentioned -
.THE COURT: You've been in discovery.
MR. MARSHALL& And every time --

THE COURT: But you have subpoena

MR. MARSHALL: They. refused .to
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produce -- -

THE COURT: You could have subpoenaed

them a long time ago. Why would you wait until the

eve of trial to --

- MR. MARSHALL:_ The trial'wasAsﬁpposed
to be a month away. _
" - THE COURT: No, it's not. It was
éupposed'to be tbday; and yéu'knbw that. I'm not
replowing that'again either. |

- So any reliance on a date certain --

f you never rely on a date certain. It can always

settle. That does not prdvide the barometer for
your pféparatioh; You have a client to represent.
You should have béen preparéd.

‘You dén't rely on them to get preparedQ
Itfs not their job or their responsibility.
| MR. MARSHALL: So those are the
other -- |

, THE COURT: - I'm going'to gi&e you five
days to:get those documénts and'then to'let‘me know
whether you need to supplement the report. And at
that time I will determineyif supplementingrthe

recoid is necessary. After that I would ask

Mr. Smith to go ahead and provide me with a

proposed order on damages.
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‘Now, does your client need to testify
to anything regarding damages?

MR. MARSHALL: Yes, ma'am; he would

" like to testify.

| THE COURT:  Confined to damageé.
 MR. MARSHALL: Right.

_THE COURT: I'm goihg:tovhave'my

Vsecretary then_within five days of today reschedule

the hearing for your client to be present.v And I'm

.not'éoing to be interested in any tap-dancing about

why he's not here: _ ;
| All‘right.. Have a good day.
And just for the record, in the event

that-I f—'Mrf_Smith, you need to include in your

order 'all of the facts, the deal with the jury

triél.A The case that —Qer. Marshall, that you've

cited is factually inapposité to this case. It has
nothing»ﬁo do with this case; it has no'béaring_on
it. |

| "Ih,ﬁhat case they were not in default,
they had filed a valid}answer; So they did have
the right to benefit and not demand a jury trial,

but it's not even remotely applicable. So make

_'sure you include that and ény other case law that

supports the law of this court as well as any facts
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and circumstances that are necessaty{

Provide that to me in Word format to
djeffersonsc@sccourts.org. My secretary will be in
touch to reschedule'the’matter for Mr. Declemente
to testify. |

-Ahd'if‘you—all canjreach a stipulation

regarding Mr. Long's_pUrchase of assets,‘go ahead

‘ and‘reduce’that to a stipulation so it’cah be

filed. -
' MR. SMITH: We will do that.

'MR MARSHALL: I'm not sure how we can

'get all of these documents in five days I think

under the Rules -- | |

THE COURT: I think I'm being generous.
You should already have them. |

MR. MARSHALL: I~ thought the Rule
prov1ded at least ten days for documents

| . THE COURT: Unless the Court shortens

the time, which I have done. |

MR. MARSHALL: Okay.

THE .COURT: You've had since
October 4th - actually,vyou ve had since September
to have gotten the documents. And I'm really at a
loss as to how any of them have any bearing on the

valuation because you really didn't contest what's
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been presented.

I have no -- I fiﬁd Bradham.very
credible and I do not believe he would have
miérepresented:to this Court what is in those tax

documents. So you've already sent a subpoena, as I

MR. MARSHALL: To Mr. Long.

THE COURT: Why haven't you sent it to

‘anybody else you wanted documents from before
today?
MR. MARSHALL: Judge, again, we thought

the trial was November --
THE COURT: That -- that is ridiculous.

It really is. It Jjust has no bearing on you being

'prepared for your client's default hearing that you

knew was going to be scheduled this week. That

.you've known since 2014 was pending;A It just

doesn't compute for me. _
' MR. MARSHALL: That's why I checked
Withlthe clerk of court. | | ‘
THE COURT': Well, the clerk of court is
not the'Coﬁrt. You knew, you Qere here, you were
present. We ali had -- and I will go back and
listen to the transcript because I am certain that

Ms. Caroline said it would be scheduled for this

.Page456'l
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week.
- And you've at least known since 2014
with Judge>Nicholson this was scheduled.. I will

give you'additional time to get any documents you

" "think have bearing on this. I would suggest you
. 'get with Mr. Smith to find out whether there are

some documents he can --

Do you have any tax documents that you

can provide to Mr. Marshall?f He says now -- if I

read his -- his argument corréctly‘orAhis statement

" to the Court correctly, they have some bearing on

Mr. Bradham's valuation of the loss.

I;have no reason to beliéve Mr. Bradham

has told'thisvcburt.somethingithat is hot in those
tax documents. _
'MR. SMITH: That's correct.

THE COURT: And he was at a lengthy

~deposition where I assume. those documents were

provided and Mr. Bradham testified to them.
MR. SMITH: Mr. Marshall may be

_confused, I will share with the Court —-

THE COURT:j If you could assist‘him, I

~ would appreciate that. 2And then if there are any
-other dbcuments, you have five days to supplement

_the record with that. And my secretary will be in
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touch to reschedule your client's testimony; Re --

~yeah, schedule your client's testimony so he can be

heard on the issue of ~damages.

 We'll coordinate everyone's schedule to
Amake sure that that s a convenient time for

‘1everyone.

"MR. MARSHALL Judge, do I have the

'[Court S perm1551on to put in any subpoenas that -
'thls was by order of the Court? 1Is that what I
- should do? -

THE COURT’ Subpoena rules are clear

We don't issue subpoenas anymore, and I'm not

-1ssu1ng any subpoenas. I'm not gettlng involved in

your preparation for trial, for a hearing on the
merlts of your case.

MR. MARSHALL: I thought you said that

:the period of tlme to comply with the subpoena is

ten days unless --

| | THE COURT: No. That deals with you
hav1ng complied with what you were supposed to do.
You said you didn't have enough time. I gave you a

timeline to get'ready.

You should haye already contacted these-

.people, but what I suggest-you do is get with

Mr. Smith .to see if he has the documents you need..
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You could eliminate that part of the process

altogether. ' I would imagine everything you need he

has. You really should have already had it because

- the gentleman has testified to it.

MR. SMITH: Right. We've asked for

~ documents.

THE . COURT: ~He's already testified to .-

it in the deposition. They should be attachments

to the deposition, right? ) |
| MR. SMITH: All of those:documeﬁts have
been provided. I'm happy to work with Mr. --
| ' THE COURT: I would assume —-— seems to
me a better course is for you to get to with

Mr. Smith and short-circuit having to deal with the

Department of Révenue about it and:get the

documents you need.

Mr. Bradham —- based on that transcript

"that I saw, that's an eight-inch transcript. I

would imagine that you-all thoroughly questioned

him about that and those documents are attachments

to that deposition. So you're aware of them; you

had them; you questioned him.

So I would suggest you'get with to
Mr. Smith so he can provide you with copies that

you need.
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' MR. SMITH: Thank you, Your Honor.

THE COURT: Thank youAall.-_Have a good

day.
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(Thesé proceedings were concluded at
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