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- STATE OF SOUTH CAROLINA{ )y IN THE COURT OF COMMON PLEAS.
COUNTY OF SPARTANBURG o ) SEVENTH JUDICIAL CIRCUIT
.Prakash &! Urmila Sola_ukr, ' ) _
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Wal-Mart |Store #2806, & Spartanburg " ) C.A. No.: 2010° CP\42 5029 M o Pt
" County Sheriff’s Office. )] o= 2o
| ) 0CT1y 2012 = @ 53
Defendants. ) r:( & T
- ) S6 Cuurz Of Apisag

THIS MATTER INITIALLY CAME BEFORE THE COURT for a hearing on post-trial
motions on April 20, 2012 in Greenwood. T he Court requested that counsel for Plaintiffs submit
a proposed order which the Court recerved on July 12 2012. Due to subsequent Ob]eCtIODS
made by Defendant Wal-Mart and a request from Wal-Mart’ s counsel that the Court prepare its

own order, 1 have modrﬁed Plaintiffs’ proposed order. The Court finds as follows:

PROCEDURAL HISTORY

Plaintiffs filed suit on November 18, 2010 alleging causes of action for (1) negligence,

(2) gross| negligence and recklessness, (3) false imprisonment, (4) intentiona! irnfliction of

emotional distress, (5) defamation/defamation per se, (6) assault, (7) battery, (8) malicious

prosecution, and (9) loss of consortium. This case was tried in Spartanburg from March 5, 2012

until March 9, 2012. The Court directed a verdict for Wal-Mart on all of Plaintiffs’ causes of
action against Wal-Mart with the sole exception of the negligence claim. The jury returned a

defense verdict on all counts as to Defendant Spartanburg County Sheriff’s Office, and the jury

returned

a verdict in favor of Plaintiff Prakash Solanki as to his negligence cause of action

against Wal-Mart. In awarding damages, the jury assessed actual damages of $50,000 and
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punltlve damages in the amount of $225 000 The jury also found Plamttff 25% comparauvely

"at fault

On Aprﬂ 20, 2012 the Court heard argument on. Wal Mart s post -trial Motions for -
Judgment Notwrthstandmg the Verdict (JNOV), for a New Trial Absolute for New Trial Nisi

Remzttztur for Reversal or Reduction of Pumtrve Damages or for New Trial Pursuant to the

- (-3
Thirteenth Juror Doctrme The majority of oral argument centered on the pumtlve dmag‘;ﬁ;

. = :U
: factors Wthh the Court is required to evaluate in determining the constitutionality ofrfhe pqmtté’e A=
= ;.—

30

award under Garnble v. Stevenson, 305 S.C. 104, 406 S.E.2d 350 (1991).

STATEMENT OF THE CASE

ANV
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|
At the outset, the Court wishes to note that this.was a pecuhar case. Plamtlff went to

" Wal- Mart #2806 in Boﬂmg Springs, South Carolina on November 27 2009 to purchase certain

- items for an upcoming trip to India. Having collected several items, he proceeded to the

checkout where he attempted to pay for his items with a credit card but experienced difﬁculty
complering the transaction. Plaintiff testified that he used his own credit card and possessed no
card thatl did not belong to him. When an employee noticed Plaintiff having difficulty, the
ernployeeiz undertook to “hand key” in the transaction. The credit card 'number thictr t.he
employee entered, however, did not correspond "to Plaintiff’s credit card, belonging instead to
Ms. Robin Martin. The employee then made a stenciled impr'ession of Plaintiff's credit card,
Plaintiff signed his name, and Plaintiff left the store. Clearly, the credit card number belonging
to Plaintjiff did not match Ms. Martin’s number on the receipt. This entire transaction was
recorded éon video which the jury had a full and fair opportunity to view.

] . : .
§ubsequently, upon reviewing her credit card charges online, Martin reported the

charges as fraudulent. Deputy Gina Cashion of the Spartanburg County Sheriff's Office

o



o mvestlgated the transactron and was provrded vrdeos of the mcrdent as well as a Wal- Mart'__»--
f generated recelpt of the purchase by Wal- Mart The recerpt showed an lmpressron of Plarntrff‘ s
“credrt card along with hrs srgnature on one. side and the transactlon that ‘was charged to Robrnr -

“Martin’s credlt card. On the other side of the receipt was Robin Maltln s credrt card number on

a receipt for the purchase price of Plaintiff’s items. Deputy Cashion testrﬁed that the Sheriff’s
Ofﬁce had attempted to contact Plaintiff by ]eaving a note at his South Carolina _home and
leaving a message on his home phdne. However, Pleintiff vr/as in Georgia at that time. Warrants
were subsequently obtained for Plarntiff, and he was arrested in Georgia some months later when
he was phlled over for a traffic violatidn. Plaintiff is an older gentleman, and with the exception
ofa relatrvely minor oﬁende many years ago has never beenin trouble with the law.

After his arrest Plaintiff spent six days in a Georgla Jall wartmg for the Spartanburg'
Cdunty Sheriff‘s Office to collect him. He was granted a personal recognizance bond when
brought before the Spartanburg magistrate. Plaintiff retained counsel for the criminal charges,
and ultimétely, the Solicitor nol prossed all charges against Plaintiff.

At trial, Deputy Cashion testified that Plaintiff had an obligation 16 prove his innocence
and should have contacted the Sheriffs Office regardrng its request for his cooperation.’ |

According to Deputy Cashion, the probable cause for arrest was predicated on thé Wal-Mart

receipt and videos provided to her by Wal-Mart.

LAW AND ANALYSIS S
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I STANDARD OF REVIEW S N

oy <

_St: % =

In decrdmg a motion for JNOV, the evidence and all reasonable mfereﬂces st b <
IS - S o
Ay

! The Court is aware that Deputy Cashion’s interpretation of the presumption of innocence may not be legally Ty
accurate. However, for the purposes of this civil action, her testimony was relevant the issue of whether Defendant
Spartanburg County Sheriff’s Office acted reasonably in arresting Plairtiff.



~v1ewed in the hght most favorable to the nonmovmg party Welch V. Epstem 342 S. C 279 299

o ;1536 S E Zd 408, 418 (Ct App 2000) The Court may grant a. motxon for JNOV only 1f no.

reasonable ]ury could have reached the chal]enged verdict.- Id at 300 536 S.E.2d at 419 (cxtmg'

Crossley v. State Farm Mut Auto. Ins. Co 307 S.C. 354, 415 S.E.2d 393 (1992)) The Court

wil} not overturn the Jury verdict if any ev1dence exists that sustams the factual findings 1mp11C1O
-

_ , = L
in its decision. Id. (citing Smalls v. S.C. Dep't of Educ., 339 S.C. 208, 528;_3 E\g 6'&";
- o e 2 2T
(Ct.App.2000); Hunter v. Staples, 335 S.C. 93, 515 S.E.Zd 261 (Ct.App.1999)). 3 5 %g};"
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A motion for a new trial nisi remittitur requires the court to Con31der the excesgven ey
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the verdict in light of the evidence presented. Proctor v. Dept. of Health & Envtl. Coﬁtxol 368 = i:-*‘

5.C. 279,320, 628 S.E.2d 496, 518 (Ct. App. 2006) (citing Vinson v. Hartley, 324 S.C. 389 405,

477'S.E.2d 715 723 (Ct App. 1996)) However a court must have compelhng 1€asons to ]ustlfy

invading the jury's province by granting a new trial nisi remittitur. Id. (citing Pelican Bldg. Ctrs.

v. Duttony 311 S.C. 56, 61, 427 S.E.2d 673, 676 (1993)). The judge can only grant a new trial

“nisi remittitur when he finds the amount of the verdict to be excessive. Id. {citing Chapman v.

Upstate RV & Marine, 364 S.C. 82, 89, 610 S.E.2d 852, 856 (Ct App 2005)). If the amount of

the verdict is grossly excessive so as to be the result of passwn capnce preJudlce or some other
influence outside the evidence, the trial judge must grant a new trial absolute. Id. The jury's
determination of damages, however, is entitled to substantial deference. 1d. at 321, 628 S.E.2d at

519 (citing Harrison v. Bevilacqua, 354 S.C. 129, 140, 580 S.E.2d 109, 115 (2003)).

Under the thirteenth juror doctrine, a trial judge may “grant a new trial absolute when he

finds the evidence does not justify the verdict.” Vinson, 324 S.C. at 402, 477 S.E.2d at 722

(citing Graham v. Whitaker, 282 S.C. 393, 321 S.E2d 40 (1984)). In choosing whether or not to

invoke the doctrine, the trial judge is “charged with the duty of seeing that justice is done,” and

ey ._,‘!.,.I e : S
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- he'may do 5o if the verdic

duty it would have owed to him "[i]n the context of a premises liability claim, as is Claimed by

t1s “unsupported by the evidence” of rif.th_e..‘f\'(erdict is incorisistent and L

* reflects the jury’s.confusion.” 1d. at 403.04. 477 SE2d & 722 (citations omitted). . The trja] . ~

judge exercises his discretion :bz;sed on his view of the facts, the evidence, the witnesses, the trial .
circumstances, and the verdict. Id. at 404, 477 S.E.2d at 723 (citing Fallon v, Rucks, 217 S.C.

180, 189, 60 S.E.2d 88, 92 (1950)).

IL THE JURY’S VERDICT REGARDING WAL-MART'S NEGLIGENCE

' AND GROSS NEGLIGENCE/RECKLESSNESS IS INFERENTIALLY
BASED UPON COMPETENT EVIDENCE.

In the light most favorable to Wal-Mart, this Court IS not satisfied that JNOV or a new tra]

are warranted in this case, Wal-Mart argues that jt owed no duty to Plaintiff because whatever

. 3 =}
_ — N Cr-
Plaintiff herein (t]he owner of property owes: to an invitee or business visitor the dgf 02;3'7
: o F20
i - ' re x Py ~i
EXercising reasonable or ordinary care for his safety, and is liable for injuries resultig_]g frody t}@Q;_:’
> o & Nl
breach of said duty'.” (Def. Memo. at 8) (citations omitted). Plaintiff did not bring§‘uit &&ain '“;:.;C::
o G

Boiling Springs Wal-Mart property, and the jury reached no finding on that basis,

The fact that Wal-Mart is a business does not circufnscxibe'Plaintiff"s negiigence claimtoa
traditional “premises liability” negligence analysis, Rather, Wal-Mart seeks JINOV on the
grounds that Plaintiff did not establish the necessary elements for traditional negligence. (Def.
Memo at 9). In a cause of action for negligence, South Carolina has long held that the plaintiff | _
must establish three factors: “(1) a duty of care owed by the defendant té the plaintiff; (2) a
breach of that duty by a negligent act or omission; and (3) damage proximately caused by a

breach of duty.” Vinson, 324 S.C. at 399, 477 SEE.2d at 720, The law of South Carolina




imposes|upon actors the duty 'of.'reasdnable4ca;e_under the 'circum.stances,’. As articulated by the

~South 'Cardlirié Sﬁpreﬁje -Co'ufti,i. e

The rule of reasonable care under the circumstances could not limit the conduct of

persons on the island; and his knowledge of their presence made it his duty as a

re]’asonable man to use reasonable care to tie end that no gct of his should injure
them. : ' '

Rogers v. Scyphers, 251 S.C. 128, 134-35, 161 S.E.2d 81, 84 (1968) (quoting 38 Am. Jur,
Negligence § 14). -
In|the instant case, Wal-Mart and its empioyees are. charged with the duty of a reasonable

merchant [in grocessiﬁg financial card transactions, Clearly, Wal-Mart owes an obligation to its

- customers to properly process credit card_tr_ansactions. To assert otherwise would allow Wal-

Mart to receive the benefit of correctly processed transactions without any of the corresponding

responsibility for any ill effects of negligently processed transactions. Just as a store Qgg;\_meré? a ;ﬁ ,‘:3
| o 5, M
T > =T
premises liability case owes the customer a duty to make the store reasonably safe,’ Wal-‘f'vlartf.:gg
: o 3 TN
‘ Pl ) g o
owed Plaintiff a duty to reasonably process this transaction. Whether Wal-Mart Iive(&'_‘np %thjsf “*‘z‘r\
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duty is a question solely within the province of the Jury, and this Court will defer ¢o thfﬁ{lry
| | . 2 ‘ ’ ~ e i
determination in that regard.’

Therefore, the proper question is whether there was any competent evidence that Wal-Mart
acted unreasonably in processing the transaction. Because the evidence was conflicting, the
answer to this question necessarily turns upon an evaluation of the witness’s credibility. The
jury could have reasonably found that Wal-Mart was liable to Plaintiff because Plaintiff provided

Wal-Mart with his own credit card in an honest attempt to pay for the transaction. The jury

?To the extent Wal-Mart argues the Court erroneously charged the jury regarding the existence of a duty, it is
confusing the lexistence of a duty with the breach of that duty. The Court’s charge clearly delineated that Wal-Mart,
as a matter of law, has a duty to act reasonably in conducting iis business. The Jjury was not “left to speculate as to
the duty owed and [...] whether Wal-Mart breached {any] unidentitied duty.” (Def. memo at 8, fn.1)
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cc_ig»ldlhavqbe_lieved that Wal-

 maiched 1
: Mart an
Vthé tréﬁsaction.

Furthermore. -
would Iatef be used to arrest Plainti

to simply|turn over the

willfully ignorant of what would happen as a result The jury could have found that Wal-Mayt
breached its duty to act Teasonably when it created and disseminated the evidence: that wou|d
o ) -
lead to the arrest of Plaintiff, who the Jury may well have concluded was innocent @amﬁg
- C. = R
S I

Turning to the question of whether Wal-Mart’s breach of this duty proxim

Plaintiff’s
both causati

would not |have occurred ‘but for’ the defendant's négligencé.

Legal cause is proved by‘

establishing foreseeability.  The touchstone of proximate cause ip South Caroling ;s

foreseeability. Foréseeabi]ity 1S determined by looking to the natural and pfobable consequences

of the act complained of.” Vinson, 324 S.C. a 400, 477 SE2d at 721, (citations Omitted),

Furthermore, “[a] negligent act or Omission is a proximate cause of injury if, in a nanygy and

continuous sequence of events, it produces the njury, and without it, the injury would not have

e _
* The fact that the jury found Plaintiff to be 25% at faul indicates that the jury did consider Plaintiff's relatjve

culpability in the transaction. Put another way, the jury must have concluded that Plaintiff bears some responsibility
for having beenlarresied in that he either failed to contact the Sheriff's Office in a tmely manner and explain the

situation, or he should have also been more attentive and noliced the frregularity on the credi card receipt,

o




‘ -O_CIC}l_x"'red_” Cro]ley V. HUtChlnS 300 SC 355 357 387 SE ‘2d 716 717 (Ct App 1989),_3;;_
ke Q(Aern'phé&s added) Th

Immateri al to the quesnon of whether the Wal Mart’s actlons set.in motion a foreseeable series-

~ of events leadmg to Plamnff’s damages Under South Carolina law ‘it is not necessary- that the .

actor '[Wcl -Mart] should have contemplated the partlcular chain of events that occurred, but only"
that the injury at the hand of the mtervemng party [the Sheriff's Office] was within the general

C‘>
range of eonsequences which any reasonable person might foresee as a natural ahd p@a@rﬁ

2 L
consequence of the negligent act.” Shepard v. S.C, Dept. of Corr,, 299 S.C. 370, 375 C—ESS S‘{E 2% E;)‘

35,38 (Ct. App. 1989) (emphasis added). : O‘:

Certalnly neither party contests- that Plamtlff was arrested as a result of the trans
.

<
engaged in Whﬂe he was a customer of Wal- Mart The j jury heard testlmony from Plamtlff that

he did not| have Martin's card in hjs ‘possession when'the transaction that led to his arrest took
place. According to that testimony, a Wal-Mart employee made an inlphession of Plaintiff's
credit card. On the other side of paper containing this impression was a transaction charged to
Martin’s credit card. A Wa}-Mért employee hand keyed Martin's credit card number to process
the transaction. Furthermore, Deputy Cashion testified that Wal:Mart provided all the evidence
upon which the Sheriff's Office relied in seeking warrants against ‘Pfaintiff for financial
transaction |card fraud.

Accordingly, although the Sheriffs Office may have made the arrest, the jury inferentially
found' that | Wal-Mart breached its duty to Plaintiff when it provided the evidence of this
transaction {to the Sheriff’s Office, which was investigating a case of financial transaction card

fraud. The| jury could have felt that Wal-Mart should .have anticipated and foresaw that the

O

at the Shenff‘ s OfflC& was absolved of any mdependent hablhty 1s-_f'_'_- ; o



ved by direct Or circumstantig] evidence
i Mahaffe Y v. Ahl, 264 § C. 241 241, 214 S.E24 119 (1975) In fact South Carolina Jaw contaj
Numerous examples of crimjnaj defe

Specific i

S.C.79, 4

convincing

damages, th

For the jury
convincing ¢
doubt” stand
Preponderanc

Irrespectis
which they cg
viewed the vi

€vent, and base

deo of the transaction that led to Plaintiffs arrest.

I

antial evidence can sufﬁciently meet the "beyond 4 reasonabje

- See. eg, étate V. Grig pory.-327
59 S E. 24 467 (1997). - 2: %
re, the jury feceived charges Tegarding direct apgd circumstanuall evidence, gws}iaas
arding the fact that punitjye damage mugt be assessed only if established byéearc%d
evidence. Of course, in order for 5 Civil defendant to be held liable for tE; acﬁa}
€ Jury must make jts factual determination only by a Preponderance of the evidence
1o award punitjve damages, it myst find that a fact has beep establighed by clear ang
videnceA. If circumst
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~ to the Wal-Mart associate

'hé r_‘le_'g‘:lié'ein_t_ly .as,si_sted' h_im: ,\"v,it_h 'his;_.t;ahééc.tiéhi. Every sccg_r:l'd -o_f
- Pl_éim-i'ff’-s'-'c:pnq{lc}f while using, G eiuémpt_ing to'use, a'vc;r'é’(jif or aébii card .in'Wal'-Mért.c';;] “t_hé o
| day of ' }-16.- transaction was vie,we:di repeatéaly b);lthe Jury Baéed in _p’é:t upon this direct
évi.denée, the jury found Wal-Mart _Iiz}ib.le.‘S | | | |

>DistL rbance of a jury’s verdict is not to be lightly inoned éiinply because a party has
unsuccessfully tried its case. Squth Caroliné law upon this point is longstanding; clear, and

unequivocal: “It is the duty of the court to sustain verdicts when a logical reason for rebonciling

thqm can|be found.” Rhodes v . Winn-Dixie Greenville, Inc., 249 S.C. 526, 530, 155 S.E.2d 308,
310 (1967). In addition,

A trial court may amend a verdict in matters of form, but not of substance.
_-A change of substance is a change affecting the jury’s underlying decision, bgt a
*change in form is one which merely corrects a téchnical crror made by the fity.

the jury or substitute his verdict for theirs. After the amendment, the verdict rg:list
be [not what the judge thinks it ought to have been, but what the jury intended g’to
o

While a trial judge may have the right in certain instances in a civil casg'to

make, or order made, a correction in the verdict of a jury, after discharge of The

jury, for the purpose of giving effect to what the jury unmistakably found, that
| v . - .

Zh:8 WY 2Z- 1302102

invade the province of the jury or substitute his verdict for theirs.
The law rather forbids this court assuming to take upon itself the powers,
duties, rights, and privileges of a jury. Obviously, the absolute power to change or
modify the findings of a jury upon an issue of fact properly submitted to them
would, when exercised, amount to the substitution of the tria] Judge’s findings for
the verdict of the jury and to the abrogation in such cases of the right of trial by
juryl

Camden v. Hilton, 360 S.C. 164, 172-73, 600 S.E. 24 88, 92 (Ct. App. 2004) (citations omitted).

This verdict is not the result of jury confusion. In fact, that the Court recharged the jury

* The Court wishes to note that had.the jury returned with a defense verdict, the Courl would be using ex
same reasoning to deny Plaintiff’'s motion for anew trial. Because disputed issues of fact are decided ba
the collective wisdom of twelve jurors who must unanimously agree on the result, this Court should be v

to vitiate their findings with respect to those facts

actly the
sed upon
ery hesitanl
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© . -Tegarding punrtrve damages to correct a scrivener’s err or 1n the pattern Jury mstmctron when the -
: -_ji.-jury-l_drscovered the error Whatever momentary lack of clarrty may have resulted fr0m thrsﬁ' :

: scrivener 'S error was tmmedlately remedred by clarifying the charge

: A gam the j jury was presented with the direct evidence of the video of the transactron for

which Plaintiff was arrested and wrth circumstantial evrdence pertaining to where the allocation
of the blame for his arrest lay The jury returned a defense verdict as to the Sheriff’s Office on
both causes of action against it, and a verdict in favor of Plaintiff as to the neghgence cause of
action agamst Wal-Mart. 1t also found Plalntlff 25% comparatlvely negligent. Since the j jury’s
finding regarding both claims rested on a probable cause determination, the Jjury’s verdict as to

the Sheriff’s Office appears to be based on a finding that the Sheriff’s Office had probable cause

"to arrest [Plaintiff based on the 1nformat10n provided to it by Wal- ’\/Iart Judge Paslay, the

magistrate who 1ssued the warrants, testified that he believed probable cause did exrst %sed,, O
jargy I v

pa
upon the evidence in the possession of the Sheriff’s Office at the time of the arrestr_,}he "D ref:),";, ;:Q
the jury ‘clearly found that Plaintiff did not meet his burden of overcoming the gnhma faa%7 :T:,' s"fl
evidence of probable cause provided by the issuance of the arrest warrant and accorﬁngl;u 42
_,- £
" forthe Sheriff’s Office on Plaintiff's causes of action against it. " N g

For the reasons stated above, the jury found in favor of Plaintiff against Wal-Mart. Its
finding Plaintiff comparatively negligent may well have resulted from the Sheriff Office’s ofien-
articulated ‘position that Plaintiff should have responded to the letter left on his door by the
Sheriff’s Office prior to his arrest. The jury apparently accepted this argument and expected
Plaintiff, in effect, to “mitigate his damages” by contacting the Sheriff’s Office and proving his
innocence as Deputy Cashion testified he .shou]d have, prior to the charges against him being

brought. The jury’s verdicts as to all the parties, in short, can be reconciled.




.Injury case. Instead, the jury was required to assess a numerical value for the entire experience

T | THE JURY FOUND THAT PLAINTIFF ESTABLISHED THAT HIS. -
L AGES  WERE THE - RESULT ‘OF WAL-MART'S RECKLESS,
*| WILFULL, OR WANTON CONDUCT AND THAT FINDING WAS NOT THE "

RESULT OF PASSION, CAPRICE OR PRE] UDICE.
The Court is li'kevwi_se' not convinced Wal-Mart is entitled 'to a 1'ed1'10ti>on of the jury’s-darhagés |
award. As to the award of actual damages, Plainti®f did not allege special damages.that were

subject to| simple arithmetical computation such as the damages for hospital bills in a personal

<
- : - B or
suffered by Plaintiff. Because of the nature of assessing these types of damages, the"Cc)wct;w;%F“
: B 2
_ ¢ 2 3=Em
not overturn or reduce the jury’s award of $50,000 in actual damages. M z:g < e
- N HTiem
. O-,-. (_') J__\_'}....--" Lo
As to|the remainder of the damages award, South Carolina’s rules about punitivegdam@es D
- . . . [ S en
A . = @ S5
are longstanding;: s‘:‘ P

The purposes of punitive damages are to punish the wrongdoer and deter the
- wrongdoer and others from engaging in similar reckless, willful, wanton, or

malicious conduct in the future. Punitive damages also serve to vindicate a

private right of the injured party by requiring the wrongdoer to pay money to the

injured party. This Court has explained the important role that punitive damages

play in the American system of justice generally, and in South Carolina in
particular since at least 1784.

Exemplary or punitive damages go to the plaintiff, not as a fine or
penalty for a public wrong, but in vindication of a private right
which has been willfully invaded; and indeed, it may be said that
such .damages in a measure compensate or satisfy for the
willfulness with which the private right was invaded, but, in
addition thereto, operaiing as a deterring punishment to the
wrongdoer, and as-a warning to others.... Punitive damages have
now come, however, to be generally, though not universally,
regarded, not only as punishment for wrong, but as vindication of
private right. This is the basis upon which they are now placed in
this state.

Clark v. Cantrell, 339 S.C. 369, 378-79, 529 S.E.2d 528, 533 (2000) (emphasis added) (citations

omitted) (quoting Rogers v. Florence Printing Co., 233 S.C. 567, 573, 106 S.E.2d 258, 261

(1958)). As a matter of law, “[t]he issue of punitive damages must be submitted to the jury if




8.C.195,201, 621 S.E.2d 363, 366 (Ct. App. 2005).

Accordingly,

- .more than one reasonable inference “can be drawn from the evidence as fo whether. the .

. _defendant's behavior was reckless; willful, or-wanton.” Mishoe v.-QHG of Lake City, Inc., 366~

punitive damages exist not only to deter the wrongdoer and other potential

wrongdoers, but also to compensate the plaintiff for the invasion of his rights; in this case,

Plaintiff maintained the right violated was the right to Iibertyitself. In order to determine

whether punitive damages are warranted, the conduct éngaged in must have been reckless,

willful, or wanton, and

[tJhe test by which a tort is to be Characterized as reckless, willlJful or wanton is

Wlinether it has been committed in such a manner or under such circumstances that

a person of ordinary reason or prudence. would then.have been conscious of it as- -
. anlinvasion of the plaintiff's rights. It is this present consciousness of wrongdoing

that justifies the assessment of punitive damages against the tort-feasor....” In

other words, “at the time of his act or omission to act the tort-feasor [musi}]_ be
conscious, or chargeable with consciousness, of his wrongdoing. -

i

——

i

N C»’
Cody P. v. Bank of Am., N.A., 395 S.C. 611, 625, 720 S.E.Zd 473, 480 (Ct.-App
(emphasis| added) (citations omitted). In 'addition, “[w]hen evidence exists thaithuggst qz““:..‘-..;;
=3

= )
defendant is aware of a dangerous condition and does not take action to mimmizei'_:(’)r afBid
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danger, sufficient evidence exists to create q jury issue as to whether there is clear and

convincing

added).

evidence of willfulness. Mishoe, 366 S.C. at 201, 621 S.E2d at 366 (emphasis

Subsequent to an award of punitive damages, the court is required to

conduct a post-trial review and may consider the following: (1) defendant's degree
of |culpability; (2) duration of the conduct; (3) defendant's awareness or
concealment; (4) the existence of similar past conduct; (5) likelihood the award

will

deter the defendant or others from like conduct; (6) whether the award is

reasonably related to the harm likely to result from such conduct; (7) defendant's
ability to pay; and finally, (8) [. . .] “other factors™ deemed appropriate.

Gamble, 305 S.C. at 111-112, 406 S.E.2d at 354.




' In the present case, evrdence exrsted from whrch a reasonable Jury could 1nfer that Wal -

Ma_rt knew 1ts employee hand keyed the transacnon Therefore the Court prooerly submrtted the
1ssue of punmve damages to the jury. Furthermore the jury d1d not- have to speculate about what

happenec to Plaintiff. Plaintiff presented testimony that he .did not use Martin's card, and the

and incar,eratron As previously mentroned credibility and ev1dent1ary determinations are best:

left to the|finders of fact.

The jury was clearly not motrvated by passion, caprlce or prejudrce It rendered "a

- defense verdict as to the Sheriff's Office and found Plaintiff comparatlvely negligent, apparently

are not de ermmatrve in assessing passion, caprice, or prejudice, the Court consrders:flher@s s r:)

o

O
good indication that the jury reasonably dehberated the issue of liability foraPlarg-l’rff’g‘EE
U ! % o
" = SO
deprivation of liberty. - 3
(‘ -

o
P
With regard to the constitutionality of the punitive award, the Court frp@s tR dirg
process is not offended. ‘First, the punitive to actual ratio (less than 6 to 1 even after deducting
Plaintiff’s comparative negligence) is well within “10 to 1» constitutional limits of due process
suggested by the United States Supreme Court in BMW of N. Am., Inc. v. Gore, 517 U.S. 559
K
(1996). Second, the verdict would be well within the range statutorily permitted under South

Carolina’s newly enacted Tort Reform.® Third, the jury conceivably made its punitive

determination for legally sufficient reasons: to punish Wal-Mart for disregarding its employee’s

s Although not applicable to this case, the General Assembly’s determination as to acceptable punitive awards

certainly is instructive,
o

- jury viewed a video of the transaction. The jury also heard testrmony regarding Plarntrff sarrest .

for his failure. to ensure he discussed his case wrth the Shenff’s Oﬁ" 1ce. Although these frndlngs '

Mart ,was not only aware of the dangerous condmon but that 1t also created it, Namely, Wal- - ' T
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_ ,mi.stfakze,_ o 'discoPgage At'hjs Scehario':frO‘_n ‘océu.r_f-in_g 1o Wal;Maff custonjéfs again; -aﬂd ,t'o
: _quﬁpe%lSe;te_'fl'aintifffor‘_his'deiﬁrévzé_tion'gfiljib‘ert'ﬁy_;.~v - o A
o 'Sl'gh_iﬁcanny, | -
special d

amages, thus vitiating"th'e ratio analyéis engaged in by the Supreme Court in BMW and
its progeny. As the Court stated in BM'W-

Inldee'd, fow awards of co

mpensatory damages may properly support a higher ratio
than high compensatory awards, if, for example, a particularly egregious act’fias
resulted in only a small amount of economic damages. A higher ratio may als&be
julstiﬁed In cases in which the injury is hard to detect or the monetary valugsof
noneconomic harm might have been difficult to determine. It is appropriate,
therefore, to reiterate our rejection of a categorical approach. We need not, agd
inc:ieed we cannot, draw a mathem

=i,
e
atical bright line between the constitutionalfy =
aCf:eptab]e and the constitutionally unacceptable that would fit every case. We c4g. s
say, however, that [a] general concer|
the constitutional calculus, - -

gng Wy 2o 10000

BMW at

wn

n] of reasonableness ... properly enter[s] inte<
82-83 (citations omitted).

Because the dollar value of actugl damages arrived at by the jury was, of necessity,
subjective] and not grounded in bills incurred by the Plaintiff, the allocation of the dollar value
between the actual and punitive components of the award has less significancé than it would in
| an ord:inar -

y scenario with clearly demarcated Special damages against which the punitive verdict

could be compared for excessiveness. Whether the damages are denominated “actual” or
“punitive”| has less significance in the present context so long as the award satisfies
“reasonabl

cness.”  The jury determined that a verdict of $275,000.00 (reduced by 25%
Plaintiff’s

for
Comparative negligence) is reasonable for the six day term of imprisonment, with ifs
attendant il

Is, that Plaintiff suffered. Although perhaps in excess of wh

at the Court would have

INERR

Gunenvisyes
b

the verdict rendered by the jury was also based on- general, rather than.

1A

ISW - u
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- ‘awarded lhad the matter been tried by _t_h_e_ bench, the-Court cannbt_ﬁﬁd a significant or substantial .~

- teason to|disagree with the jury’s award.’

FLi_]aliy, an analysis of the Gamble factors favors affirmation of the jury’s punitive verdict
for the following reasons:

(1) Defendant's degree of culpability: Wal-Mart, as noted above, was the party

-responsible for creating and dissevminating the “evidence” used inthe criminal proceedings. ~ Put

another way, all evidence gathered during the prosecution of the criminal case against Plaintiff

originated from Wal-Mart. Wal-Mart was the party in the best position to point out the

ernployees hand-keying of the transaction to the Sheriff’s Office.

. (2) Duration of the conduct: The transaction at issue took only a few minutes. However,

upon being contacted by law enforcement, Wal-Marf did not offer an explanation as to the

1 =

I oN

peculiar nature of this transaction or the clear discrepancies between the credit cards nupherse 2

o < 8 o
Had Wal-Mart acted sooner or at least noticed the discrepancies, Plaintiff may have been L:n':ar§§ ;
o8 B2
. ) ~ N g O
of the criminal allegations sooner. E = 8T -
x X 2y

r~ = &

(3) Defendant's awareness or concenlment: Again, Wal-Mart created the dﬁeumfo_ﬁts that”
~< P ~¢ A1F

led to Plaintiff's arrest. It had exclusive possession and knowledge of the totality of the
information that led to the arrest. Wal-Mart was also in a unique position to facilitate the
transaction, to ensure that Plaintiff’s credit card was properly debited for the transaction, and to

point out the discrepancy to the authorities.

’ By way ol background or dicta, in pretrial discussions with counsel which were not parl of the record, the Court
suggested a figure of $10,000 per day for each day Plaintiff was jailed as being a satisfaclory resolution.of the casc
prior to trial. | The Court’s recollection was that none of the parties considered this sum acceplable, and Plaintiff in
particular felt a sum in the $300,000 range was more appropriate. Clearly and in hindsight, counsel lor Plaintiff was
hetter able to|approximate the value of his case and the sentiment of the people of Spartanburg than was this judge.
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* may be improperly accused of a crime due to the negligence of this defendant or othe‘gs

(4) The exzstence of szmzlar past. conduct How frequently Wal Mart has- engaged n, the

’ 'same -Or sumlar conduct was not. presented at trral and based upon the very unusual way thls

transactron took place the Court doubts that srmrlar transactrons occur with any frequency
(5) leelzhood the award will deter the defendant or others from like conduct In all

likelihood, Wal Mart stores engage in millions of transactions daﬂy Certainly a punitive

- damages award would encourage Wal Mart to match the purchaser S 1dent1ﬁcanon and/or credit

card' with the credit card number being used in “hand-keyed” transactions. Such is not an
onerous burden, and the Court is of the opinion that any merchant would be well—adyised to

verify transactions so as to prevent fraudulent purchases in general as well as the type of harm

.

occasioned by Plaintiff in this case. To these ends, a pumtrve damage award would certainly - -
encourage greater oversight and verrficatron by Wal- Mart and other srrmlarly 51tuated merchants.

(6_ Whether the award is reasonably related to the harm likely to result frorrt such
conduct: 'As.stated in paragraph (5), when verifying a customer’s identity and car and matching

same to the credit card used is so easily and inexpensively accomplished, the Ccugt must
; DN
conclude that the award is reasonably related to the harm suffered by Plaintiff and éﬂlersgv 0

2%

. o ™
P 2 .
~ ¥
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AV
(7)| Defendant’s ability to pay: Any moderately successful national busrness v\@ld( ‘
I‘rv @

able to pay the jury’s award without an undue burden. Wal-Mart's ability to pay IMIC@ath :
(8)|Other factors:
The jury witnessed a video of the transaction that led to Plaintiff's arrest. He then spent
six days in jail as a result of .the botched transaction. Although Wal-Mart and the Court may
speculate about the precise mechanism by which the jury made its punitive determination, such

vague speculations do not give rise to any legally cognizable reason for voiding or altering the

"
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j-ury"s_ ur ammous decrsron The ]Lll’OI'S wrtnessed w1th therr own eyes the transaction thdt led to.

o '--Pla‘int_iff S arrest and they rendered a pumtrve verdrct that is wrthm the lrmrts of due process

»’11 _

mally and 51gn1f1cantly, the Court finds that the trral jury was not a rogue or runaway

jury in any sense of the words Throucrhout this week ]ong tr1a1 the j Jury ‘was very attentrve to

the witnesses, counsel, and the Court. The jury’s level of attentiveness to the Court’s
instructic nslregarding punitive damages is reﬂect_ed by- the typographical error they noticed when
reviewing the Court’s instructions on punitive damages, an error which went unnoticed by a]i
counsel and the Court until brought to our attention. by the jury. Certainly, Wal-Mart disagrees -

with the jury’s findings of fact and awards made, and Plaintiff certain]y disagrees with the jury’s

.- exoneration of the Sherrffs Office. However -being respectful of the role of juries in our JUSHCC

System, 'this Court cannot frnd upon a review of the evidence and consrderatlon of the law that
the jury’s verdict is-improper or excessive under our State’s jurisprudence.

CONCLUSION

IT IS THEREFORE ORDERED that Defendant Wal-Mart’s motions for Judgment
Notwithstanding the Verdict, for a New Trial Absolute, for New Trial Nisi Remittitur, for

Reversal or Reduction of Punitive Damages, or for New Trial Pursuant to the Thirteenth Juror

Doctrine are respectfully DENIED.

IT IS SO ORDERED.

Frarfk R. Addy, Ir.
Circuit Court Judge o
Eighth Judicial Circuit

September 25, 2012
Greenwood, South Carolina
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