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PETITION FOR REHEARING THE STATE OF SOUTH CAROLINA A

' Jala A
In The Court of Appeals SC Court of

Kenneth Curtis, Respondent,
| Vv.
Cynthia Glenn, Appellant_.:
Appellate Case No. 2020-001699

Appeal From Greenville County

Charles B. Simmons, Jr., Master-in-Equity

PETITION FOR REHEARING

Pursuant to Rules of Appellate Practice 221(a), 1 petition for a rehearing on the following
grounds:

. The Court of Appeals (COA) Acts without authority - COA does not have the | _' '
discretion nor the authority to restate orders of the lower court in a2 manner that
creates new findings or orders.

7 Res Judica must apply to the entire order - The COA vacates portions_ of.th'e order
under Res Judica, but affirms portions of the order that share the e_xacf same
boundaries.

3. The Court of Appeals’s opinion does not create 2 final resolution -~ The COA’s

opinion lacks clarity and does not have the effect of a final resol_ution;



4. Yssues on appeal are not resolved - If the COA is affirming any portion of this case

then it is not fully disposed of and the court must address the issues of the case

related to the matters being affirmed.

| - The Court of Appeals Acts without authority - THE COA CANNOT CREATE NEW

ORDERS BY REWORDING THE FINDINGS OF THE LOWER COURT

The actual findings/rulings of the MIE are much different than represented in the.

opinion statement. In truth, the MIE never states that Saluda Rest is Private =

Property. In contrast, the MIE’s findings are the opposite.

MIE FINDINGS number five(5) state:

“Plaintiff owns the property subject o this action and that Plaintiff OWNS
private property.”
There are two stﬁtemeﬁts in number five(5) that are connected by the word “and”
therefore the Master-in-equity is referring to two difterent properties:
The Plaintiff owns property subject to this action,
AND

The plaintiff owns private property.

Although the master concedes that there are multiple properties, he gives no

clarity as to which one of the properties are subject to this action, to which



property the plaintiff owns that is private, or under which category he places the
property with the driveway that leads to the cemetery that has been opened to the

public in which the appellant’s husband is buried.

The fact that the MIE is referring to multiple properties/ministries/operations S
reiterated in the RULINGS when the MIE order specifies:

“]. The Plaintiff owns the prope?ties known as Saluda Rest.
The MIE is clear:

1. Respondent has more than one property known as Saluda Rest aﬁd one
one of the properties 1s private,

5 Qaluda Rest is also an “operation” or a set of actions by the respondent
that the MIE identifies as a possible church, cemetery or preserve and
makes no ruling on these matiers.

3. The appellant's husband 1s buried on the land at 177 Edwards Road and
she accesses the grave from only that one property. See RULING:

“2. The Plaintiff's property is private property. The Plaintiffs
praperty is not open to the general public.

3. The coﬁrt makes no ruling as to whether Plaintiff's operation
called Saluda Rest 1s ér is not a church, legally recognized
cemetery, nature preserve or Honprofit entity.

4. The Defendant is entitled to access her husband’s burial site

with ingress and egress by vehicle through the gate at Saluda Rest

at 177 Edwﬁrds Road, “



The MIE’s use of both the singular and the plural form of the word
“property” verifies that there are more than one location, just as there are
more than one function. But the remainder of his findings use the singﬁla_r'
form of the word “property” thereby making 1t impossible to distinguish
between the original property of interest, the separate propcrtles of

reference and other properties or organizations.

By 1mproperly stating, “Saluda Rest is Private Propetty,” the COA has taken it
upon themselves to improperly summarize the orders of the MIE and IS SO domg

they have created a distinctly new ruling and order.

It has been established by magistrate court that the re spondent opened his iﬁnd to .
the public at large. Common?law doctrine provides that plrivate_ p.roperty
appropriated by the owner to a public use is thereby subjected to publié
regulation; therefore it was the courts duty to protect the public welfare by
understanding and properly applying the ﬁagisﬁate court findings and reference
and to rule only upon the Saluda Rest lands as each one relates to a cemetery. (see
GRANGER CASES (1877) Munna v. Illinots, 94 U.S. 113, Chicagﬂ; Burlington .&
Quincy Railroad Co. v. Jowa, 94 U.5. 155, Peik v. Chicago & Northwestern .

Railway Co., 94 U.S. 164).



The MIE failed in their duties and the COA does not have the judicial discretion

or authority to make new rulings or to create new orders; to do so would interfere

with the appellant's rights to a fair and impartial hearing.

2 - RES JUDICATA
If the court vacates a portion 6f the case for RES IUI?ICATAﬁ then the entirety of the.
order must be vacated:
1)The parties are the same. Glenn 1s the ONLY captioned defejfldant. 2) The'. evidence
was the same. Glenn presented the exact same evidence for the exact same purposes that
she presented them in Magistrate Court regarding her own persaﬁal access o the one
property where her husband is buried, deeded as Saluda Rest, that she believestobe a.
cemetery therefore 3) the same primary right was held and 4) the claims arose from the . '

same transaction. (quoting James F. Flanagan, South Carolina Civil Procedure 649-50

(2d ed. 1996))).

The matter of the property having been opened to the public is also already decided by

the rulings of magistrate court. Those findings were not appealed and are _therefére

outside of the jurisdiction of the Master-in-Equity (MIE) to overturn.

In addition, the magistrate court had also conducted a Rule to Show Cause hearing
regarding the burial site placed in the entrance to the access road to 177 Edwards Rd. So
there were absolutely no new conflicts for the MIE to rule upon. See Zinn v. CFI Sales &

Mktg., Ltd,415 S.C. 93, 105, 780 S.E.2d 611, 617 (Ct. App. 2015) ("Res judicata bars



subsequent actions by the same parties when the claims arise out of the same transaction

or occurrence that was the subject of a prior action between those parties." (quoting Plum

Creek Dev. Co. v. City of Conway, 334 S.C. 30, 34, 512 S.E.2d 106, 109 (1999))).

The South Carolina COA states,
“Here, the parties are the same and the subject matter— Glenn's visitation
rights—are the same. Moreover, the magistrate's court’s order finally determined |
the visitation parameters for the parties in its order,... 7
However, the COA fails to recognize that magisirate court has also already addressed
Curtis’s actions regarding the public as an established fact and rules of estoppel prevent _
restatement of the identical matters as to create a new cause of action . In fact, Glenn
herself was a member of the public, having never met Curtis prior to her:husbéiﬁd’s death
and was introduced to him only because he was soliciting business from employees of
Hospice. These facts as well as Curtis’s solicitation of unclaimed bodies from coﬁnty
morgues were argued in detail during both lower courts. This determination is cléar_ n
magistrate rulings,
“I find that the Plaintiff actively seeks additional bodies to be buried in his
cemetery, having obtained bodies from caﬁmy government as well as édverﬁsed

his cemetery to the public at large. I find that the Plaintiff has opened his pmpler.‘zy

to the public for use as a cemetery.”

Although Curtis’s complaint asks for a ruling that “Plaintiff owns private property,” it has

already been decided that the Saluda Rest property located at 177 Edwards Rd has been



opened to the public by Curtis hiniself and that his actions are affecting the community at
large; therefore, it is not a matter that can be re-litigated before the court without a proper
appeal from magistrate court. as it has been finally d.etennined. See id. at 105, 780 S.E.2d
at 618 ("Res judicata is shown if (1) the identities of the parties is the same as a prior -
litigation, (2) the subject matter 1s the same és in the prior litigation; and (3) there was a
prior adjudication of the issue by a court of competent jurisdiction.” (quoting J ohnson V.

Greenwood Mills, Tnc., 317 S.C. 248, 250-51, 452 S.E.2d 832, 833 (1994))).

Althbugh not specifically stated, we assume the portions of the order being af_ﬁrmed by
the COA are:*“(1) Glenn did not prove any elements of her counterclaims, (2) Curtis did
not prove Glenn breached the contract nor that she brought forth legal proceedings with.
an ulterior purpose, (3) the determination of whether Saluda Rest is a church 1s beyond -
the MIE's jurisdiction, (4) Saluda Rest is private property, and (5) it had the. jurisdic‘tioﬂ |

to grant relief between the parties.”

This appellant now disputes affirmed orders number four(4) and number five(5): '
Number 5: Master in Equity did not have the jurisdiction to grant relief.
Since the respondent did not properly file in the Court of Common Pleas
and the MIE did not clarify or rule upon the prnper issue before the court,
all other matters of the case have already been hitigated or could h_ave been
litigated and rulings violated Res Judicata. No new conflicts were .
presented; therefore, the court did NOT have the jurisdiction to grant

relief.



AND
Number 4: “Saluda Rest is Private Property”. The magistrate has afr'eady
declared that the respondent opened the property to the public; theréfore
this ruling also falls under Res Judicata. Additionally, numb.er 4 is a false
statement created without authority by the COA (sée section 1 of this

petition).

'3 -NO FINAL RESOLUTION
This opinion does not create a final resolution because it does not clarify the confusion
caused by the respondent when his filing altered the parameters of the magistrate order '

and the order of reference and therefore the orders are not enforceable.

Magistrate order:
“4 dispute exists as to whether the Plaintiffs property is a cemeté.ry. The .
determination of the Plaintiffs property as a cemetery is beyond the jurfsdfctim af
this Court; therefore the Plaintiff is ordered fo file an acn'oﬁ with the Circuit .

Court to determine Plaintiff s status as a cemetery.”

Respondent’s Common Pleas Complaint is very different from the requirerhents in the
magistrate order:
“11. Plaintiff asks that this court,... to declare that Plaintiff OWnS prfw;e pmperiy !
and that Plaintiff operates a private ministry, church, and/or religious I

organization”



It has already been determined by Magistrate Court rulings that the specific propérty
deeded in the name Saluda Rest located at 177 Edwards Road has been opened to the .
public: .
“I find that the Plaintiff actively seeks additional bodies to be buried in hfS.
cemetery, having obtained bodies from county government as well as advertised
his cemetery to the public at large. I find that the Plaintiff has opened hiszpmperz); _

to the public for use as a cemetery.”

There should have been but one question before the court of common pleas: Is the
property deeded in the name of Saluda Rest, to which Glenn has been given access by the

magistrate (177 Edwards Road) to visit her husband’s grave, a cemetery?

The lack of clarity created by the Court of Appeals Opinton statement does not resolve
the issues, but instead creates new ones:
1 .Is thel property at 177 Edwards Rd now open to the public as a cc-nditi.on of _fhe
magistrate order because the respondent did not properly file w.ithin the allptted
30 days?
2. Which court now has jurisdiction to decide on access or (if necessary) in
matters of contempt?

3. Which “property” has the Court of Appeals now ordered to be private?



In magistrate court, the respondent argued that Saluda Rest was a cemetery and presented
evidence that the coroners had interred unclaimed bodies on the land. Theretore, the

magistrate ruled that the property had been opened to the public.

Yet in MIE, the respondent argued that his property/properties/ministries were now a

church and therefore should be private.

The lack of resolution applies to Glenn because, among other things, it applies to whom -
she can bring with her as support when she visits the cemetery and in which court any

future actions should occur.

Because of numerous unwanted actions by the respondent, the MIE acknowledged that' |
Glenn needed witnesses and/or security when she visited the cémetery. By remwirig the
MIE order, but not clarifying whether the magistrate's 30 day caﬁtingeﬁcy had been
satisfied, the Court of Appeals has created a safety issue for the appellant. In order to
visit the grave of her husband, 1s the appellant now being forced to go a mile alon_e' into
the secluded grave area without any accompaniment even after many threats have begn |

made upon her by the respondent?

4 - Issues on appeal are not resolved - There is not a full disposition of the case and

therefore remaining issues of the appeal must be addressed.
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The court states in its opinion, “in light of this court's above determination, we need not reach
Glenn's remaining issues.” However, the issue is not dispositive because the orders were not

vacated in their entirety and the affirmed portions are related to the issues brought by Glenn.

| ISSUE ON APPEAL 4. Did Common Pleas fail tb rule on the one issue of reference?

The actual order of reference was, “Plaintiff is ordered to file an action with the Ci'rcui_t -
Court to determine Plaintiff s status as a cemetery.” But that question was never posed

nor ruled upon by the MIE.

.Without the proper order of reference the case returns to the jurisdiction of the magistr.ate |
court case which states:
“Plaintiff is ordered to file an action with the Circuit Court to determine Plaz'm‘iﬁ
s status as a cemetery. If the Plaintiff fails to make such a filing with Circuit Cour:
within 30 days of the date of this Order; the posted visitation schedule shali apply .

to all members of the public in addition to the Defendant.”

It is the duty of the courts to find a final resolution. By not answering the Issue on

Appeal number four (4), there is no clarity for enforcement of the magistrates” orders.

ISSUE ON APPEAL 5. Did the court confuse and blend properties ... and théfEby not

resolve the issues surrounding the advertised cemetery located at 177 E_dwards R_d?'_ |

1



Even the Court of Appeals did not seem to understand the distinction of |

the properties and their significance.

By not answering the question poSecl in the Issues on Appeal, the COA has
caused more confusion. The lower court will be unable to clarify orders
and Law enforcement will be unable to distinguish the meaning of this

opinion or enforce it.

Many questions remain unanswered including: What is Saluda Rest?

Where is Saluda Rest? Is any portion of Saluda Rest a cemetery?

ISSUE ON APPEAL 8. Since Glenn is not an atiorney and 1s thereby not able to

represent the public’s rights, did Greenville County and the Attorney General’s office fail -

in their duty to intervene in this case when requested and when a proper motion was

filed?

“The court can not rule against the public if the public was not representéd. It 1s the

responsibility of the court to add parties that would be atfected by the rulings of a case, in
this instance, the public (or a representative for the public)should have been a party if

such a ruling were to be permissible.

Glenn does not hold a bar card, is not a public employee or regulatory body and does not

speak on behalf of the public; therefore the public was not represented regarding their

12



access to lands already deemed to have been open to the public. Since the COA did not

vacate the MIE's orders in entirety, then the court must resolve all of the issues on appeal.

An order of reference was requested because the magistrate court determined that m{jre N
people had been injured by the case than just the parties captioned:
“I ﬁnd that the Plaintiff has opened his property to the public fo?. use as a
cemetery. As a result, the Plaintiff owes a duty to the families of those burzed i

Wi

his cemetery to allow them to visit their family member's graves.

The respondent had the ability and duty to clarify his responsibility by properly fulfilling
the order of reference, yet he intentionally created a case embodied in chaos and without

merit. In fact, the respondent never even uses the word “cemetery” in his complaint.

The MIE continued the chaos by allowing an improper case filing, not clarifying the
order of reference and by not assuring that the public’s interest was being preserv'ed' |

thereby creating orders without proper notice or representation.

ISSUE ON APPEAL 6. Was it ethical for Judge Charles Simmons to preside over a case .
- in which he was already intimately mvolved with the Plaintiff and with whom he had also

befriended?

If the COA vacates “the portions of the master's order that involve Glenn”, then the only

matter that could possibly be before the court is the matter of the property lqcafed at 113

43



Edwards Rd, yet this matter was already ruled upon by the same judge. As explainedin

the final brief of the appellant, between 2003-2008, there was an extensive cﬁﬁﬁ battle

over the ownership of the property located at 113 Edwards Rd, known as TOMAR. The

same MIE, Judge Charles Simmons, that created the orders of _t_his appeal also presidéd' o
- over the hearings related to 113 Edwards Rd, therefore, the Issue on Ap'p.eal mﬁét bé' |

“address to determine if it is ethical for the COA to aftirm any partians of the order. .

WHEREAS; The South Carolina Court of Appeals Acts without authority, the South Carolina
Court of Appeals’s opinion does not create a final resolution, Res Judi_ca must apply to the entire
ofder,_ and Issues on Appeal are not resolved; this appellant now entrust the court to :Va_cat:e the

orders.created by the Master-in-Equity in their entirety or else justity thé remaining'issues on

appeal.

C‘”\J&VMA_G\U\D | Date: 4,93\

Autograph of Cynthia J. Glenn, Sui Juris

1CO 411 West Main Street, Unit 87

Gray Court, South Carolina [29645-0087]
(this address can not accept certified mail
without a signature receipt card)

sandy@carolinawaterbirth.com
(864) 329-0010
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