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Appellant hereby petitions this Court for rehearing pursuant to Rule 221, SCACR.
Appellant respectfully asserts the order issued in this matter is contrary to the law, unsupported
by the facts and creates what is essentially a “hybrid” form of representation never before
recognized in this state. Therefore, the order should be withdrawn or altered and the appeal
reinstated. !

L. The circuit court’s order is immediately appealable pursuant to section 14-3-330(2)
of the South Carolina Code.

A. The circuit court’s order effectively terminated Clement Rivers, LLP.

While the circuit court’s order claims it denied the purported receiver’s motion to
terminate Clement Rivers, LLP (“Clement Rivers”), it effectively granted the relief the receiver
sought and terminated Clement Rivers from representing Appellant in its asbestos litigation. The
circuit court’s order is merely couched as a denial of the purported receiver’s motion to deprive
Appellant the ability to appeal the order.

1. The circuit court’s order expressly vests the purported receiver with
control of Appellant’s asbestos litigation.

The circuit court’s order compels Appellant’s preferred attorney, Clement Rivers, to
comply with the purported receiver’s directives if a disagreement arises on matters related to
Appellant’s asbestos litigation. To ensure the purported receiver does not disagree with any
asbestos litigation decisions, Clement Rivers must obtain his approval before taking any action
on behalf of its clients. Therefore, Clement Rivers is unable to take any action on behalf of
Appellant in its asbestos litigation without getting approval from the purported receiver.
Accordingly, the circuit court’s order effectively terminated Appellant’s preferred attorney

because the purported receiver is in control of its asbestos litigation.

! The purported receiver settled the two claims brought against Asbestos Corporation Limited.
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a. The circuit court’s statements reveal that it intended for the
appealed order to effectively terminate Clement Rivers.

At the pretrial hearing on April 10, 2024, the circuit court made clear that it did not
terminate Clement Rivers as a mere technicality and curtesy. The circuit court stated that it
“tried to respect [Clement Rivers’s] dignity by not . . . having you fired.” (Pretrial hearing
transcript p. 79, attached as Exhibit A) The circuit court reiterated that it did “not responded to
[the purported] receiver’s request that [Clement Rivers] be terminated . . . as a matter of your
status and your dignity as a lawyer.” (Exhibit A, p. 82-83.)

Critically, the circuit court emphasized that its refusal to expressly terminate Clement
Rivers did not “take away from the fact that you have no authority in this matter.” (Pretrial
hearing transcript p. 79 (emphasis added).) The circuit court reiterated that it could not “ignore
the rulings that have been made . . . that give [the purported receiver] the authority and the
control of how this litigation proceeds.” (Pretrial hearing transcript p. 82-83 (emphasis added).)

The circuit court’s comments demonstrate that its order in fact terminated Clement Rivers
from representing Appellant in this asbestos litigation. Appellant respectfully urges this Court to
consider the effect of the circuit court’s order and the circuit court’s comments so that it can
recognize the circuit court’s order for what it is: the termination of Appellant’s preferred
attorney, Clement Rivers. The circuit court certainly believes that Clement Rivers has “no
authority in this matter” and the purported receiver is in “control of how this litigation proceeds.”

(Pretrial hearing transcript p. 79; 82-83.)



B. The circuit court’s order is more akin to Hagood than Hopkins.

In ruling that the circuit court’s order was not immediately appealable, this Court stated
that the circuit court’s order was “more akin to the order appealed in Hopkins”? than the order
appealed in Hagood.> (Order p.2.) Appellant respectfully submits this was error.

1. Unlike the appealed order in Hopkins, the circuit court’s order
deprives a party of their preferred attorney.

In Hopkins, the court ruled that the denial of a motion to disqualify an opposing party’s
counsel was not immediately appealable. 401 S.C. at 616, 738 S.E.2d at 478. The court
reasoned that the appealed order in Hopkins did not implicate the policy consideration that drove
its holding in Hagood because the party was not deprived of its preferred attorney. Id. at 618,
738 S.E.2d at 480.

As discussed above, the circuit court’s order expressly takes away control of Appellant’s
asbestos litigation from their preferred attorney, unlike the appealed order in Hopkins.
Therefore, Appellant has been deprived their preferred attorney, unlike the appealed order in
Hopkins. Because the circuit court’s order deprives Appellant of its preferred attorney, it affects
Appellant’s substantial rights implicates the policy considerations the court considered in
Hagood.

2. Unlike the appealed order in Hopkins, the circuit court’s order clearly
affects Appellant’s substantial rights and implicates the policy
considerations the court addressed in Hagood.

In concluding the right to retain counsel of one's choosing is a

substantial right for the purposes of appealability, we noted: (1) the

importance of the party's right to counsel of his choice in an
adversarial system; (2) the importance of the attorney-client

2 EnerSys Delaware, Inc. v. Hopkins, 401 S.C. 615, 738 S.E.2d 478 (2013).
3 Hagood v. Sommerville, 362 S.C. 191, 607 S.E.2d 707 (2005).
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relationship, which demands a confidential, trusting relationship
that often develops over time; . . . and (4) an appeal after final
judgment would not adequately protect a party's interests because
it would be difficult or impossible for a litigant or an appellate
court to ascertain whether prejudice resulted from the lack of a
preferred attorney.

Hopkins, 401 S.C. at 618, 738 S.E.2d at 479-80.

a. The importance of Appellant’s right to counsel of choice in an
adversarial system.

“Deprivation of the right to ones preferred attorney . . . affect[s] the attorney-client
relationship, which is extremely important in our adversarial system.” Hagood, 362 S.C. at 198,
607 S.E.2d at 710 (emphasis added). Depriving a party of counsel with authority to act is no
different, regardless of how one attempts to distinguish the two.

Initially, Appellant notes that neither the circuit court nor this Court’s order cites to any
authority supporting the circuit court’s order. This makes sense because the circuit court’s order
is unprecedented in our adversarial system. The purported receiver is adverse to Appellant’s
preferred counsel, but the circuit court’s order compels Clement Rivers to comply with the
purported receiver’s directives. The circuit court’s requirement to comply with the purported
receiver’s directives is a distinction without a difference from terminating Clement Rivers.*

Additionally, Appellant is unclear how the rules, logistics, and procedures would work
under the circuit court order (or the order of this Court of Appeals). For example, would
Clement Rivers need to offer a proffer if the purported receiver disagrees with Clement Rivers’

method of examining a witness or asserting a defense? How would the attorney-client privilege

4 Again, if the circuit court granted the purported receiver’s motion to terminate Clement Rivers,
a direct appeal would be allowed.
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be impacted? Such issues clearly implicate the importance of Appellant’s right to counsel of its

choice in our adversarial system. They have not been addressed.

b. The importance of attorney-client relationship.

“The right to be represented by an attorney of ones choosing is one of those rare orders
which, in effect, could determine the action and prevent a judgment from which an appeal might
be taken, or could discontinue an action due to the potential impact on both the attorney-client
relationship and the overall litigation and trial of the case.” Hagood, 362 S.C. at 197-98, 607
S.E.2d at 710. “Moreover, the right to be represented by ones preferred attorney is closely
related to the right to a particular mode of trial, a well-established substantial right.” Id. at 198,
607 S.E.2d at 710.

The circuit court’s order completely ignores the importance of the attorney-client
relationship and foists the purported receiver onto Appellant while also depriving Appellant of
its ability to appeal the order.

c. Difficulty/impossibility to ascertain prejudice.

“[A]n appeal after final judgment and a new trial, if granted, would not adequately
protect a party's interests because it would be difficult or impossible for the affected party or the
appellate court to ascertain by any objective standard whether prejudice resulted from the
disqualification.” Hagood, 362 S.C. at 198, 607 S.E.2d at 710.

How could a litigant or appellate court ascertain whether prejudice resulted from lack of
preferred attorney? Rather than allowing the circuit court to proceed with the cases and take on

the impossible task of discerning if any prejudice occurred after the fact, this Court should



recognize that the circuit court’s order is immediately appealable because it affects Appellant’s
substantial rights.

IL. Alternatively, the circuit court’s order is immediately appealable pursuant to
section 14-3-330(4) of the South Carolina Code.

Initially, Appellant respectfully notes that the Court misapprehended Appellant’s
argument in its memorandum on appealability. Without waiving any rights or appeals filed and
pending, Appellant does not assert that the purported receiver cannot continue during the
pendency of this appeal; rather, Appellant asserts that the circuit court’s order is immediately
appealable pursuant to section 14-3-330(4) of the South Carolina Code.

The circuit court’s order expressly continued the ACL receivership and modified the
Atlas Turner receivership to give the receiver control of Atlas Turner’s asbestos litigation.”
Therefore, the circuit court’s order is clearly an “interlocutory order . . . granting, continuing,
[or] modifying . . . the appointment of a receiver.” S.C. Code Ann. § 14-3-330(4). Accordingly,
the circuit court’s order is immediately appealable. S.C. Code Ann. § 14-3-330(4).

A. The circuit court’s order is distinguishable from the appealed order in
Childers.

The Court’s order cited our supreme court’s order in Childers, but the appealed order in
Childers is distinguishable from the circuit court's order here. First, section 14-3-330(4) was not
mentioned in any motions or orders in Childers until the petition for rehearing. While our
supreme court did not specifically address section 14-3-330(4) in its order denying rehearing, it
must have found that the appealed order in Childers did not grant, continue, modify, or refuse the

appointment of a receiver. Indeed, the appealed order in Childers denied a motion to dissolve a

3 Originally, the purported receiver for Atlas Turner was charged only with marshalling Atlas
Turner’s insurance assets.
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receivership, which is not the situation in these cases. Here, unlike the appealed order in
Childers, the circuit court’s order expressly continued the ACL receivership and expressly
modified the Atlas Turner receivership.

Appellant is merely appealing the circuit court’s “interlocutory order . . . granting,
continuing, [or] modifying . . . the appointment of a receiver,” which is immediately appealable.

S.C. Code Ann. § 14-3-330(4).

CONCLUSION

The circuit court’s order is immediately appealable pursuant to section 14-3-330(2)
because it effectively terminated Clement Rivers and affected Appellant’s substantial right, like
the order in Hagood. Alternatively, the circuit court’s order is immediately appealable pursuant
to section 14-3-330(4) because it is an “interlocutory order . . . granting, continuing, [or]
modifying . . . the appointment of a receiver,” which is immediately appealable. S.C. Code Ann.

§ 14-3-330(4). I certify this petition is filed in good faith and not for purposes of delay.

Respectfully submitted,
CLEMENT RIVERS, LLP

By:  s/Stephen L. Brown

Stephen L. Brown (SC Bar No. 66468)
Russell G. Hines (SC Bar No. 72100)
James D. Gandy, III (SC Bar No. 11925)
Graydon V. Olive, IV (SC Bar No. 105319)
25 Calhoun Street, Suite 400

Charleston, South Carolina 29401

P.O. Box 993 (29402)

(843) 720-5488

Attorneys for Appellant Atlas Turner, Inc.
Charleston, South Carolina

April 29, 2024
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Goodwi n v. 3M (2020- CP-40-004613)

4 Mtchell v. Atlas Turner (2022-CP-40-02979)
Ti bbs v. Atlas Turner (2023-CP-40-01759)

5 Donaghy/ Potter v. Atlas Turner (2023-CP-40-03108)
Link v. Atlas Turner (2022-CP-40-05543)

6

In Re: Childers

7 Civil Action No. 2021-CP-40-03484

8 Receiver vs. AIG et al,
Civil Action No. 2021-CP-40-05768

9
Recei ver vs. Baker Patterson, et al.,

10 Civil Action No. 2023-CP-40-05203

11| In Re: State of Covil v. Pennsyl vani a Nati onal
(2023) - CP- 40- 000633)

12
Covil v. Penn National (2020-CP-4002098)

13

14
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CH EF JUSTICE (RET.) JEAN TOAL
16
17

18 | DATE TAKEN: Wednesday, April 10, 2024

19 | TI ME START: 9:27 a.m

20 | TI ME END: 12: 27 p. m

21 | LOCATI ON: Ri chl and County Judicial Center
1701 Main Street

22 Col umbi a, South Carolina

23 | REPORTED BY: G ndy A Hayden, RMR-CRR
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23
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been appointed to be the receiver, and the
appel l ate courts now have three tines
approved the authority of the receiver to
nove forward?

MR, BROWN:  Your Honor, | think on
that particular one -- because that was the
day you were comng up with your attenpt to
bal ance out I'"'mnot -- don't want to fire,
but | don't accept receiver --

THE COURT: | know -- you know, | may
have accommodated you nore than | should
have is all | can say, M. Brown. |'ve

tried to respect your dignity by not --

MR BROWN: | appreciate that,
Your Honor.
THE COURT: -- having you fired. But

it doesn't take away fromthe fact that you
have no authority in this nmatter.

M. Protopapas is the receiver in this
matter.

So you may be hired by these peopl e,
and that's their business, but |'mrunning
proceedi ngs that have their own procedure
attached to them And part of what your

client doesn't want to acknow edge but what
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20

21

22

23

24

25

MR. BROMAN: Yes, ma' am

THE COURT: | think that's a valid
concern.

MR. BROMWN: Who's going to answer in
i ght of that order, and then what happens
to that order? That becones conpli cated,
and we want to conme up with an easier way

to solve it than to cone in here and just

sort of --
THE COURT: Well -- because ny options
are limted. |[|'ve appointed a receiver.

The appellate courts that have | ooked at
this thing have told nme and the world that
this receiver has the authority to continue
despite the appeals of the defendant. So
that's, fromny standpoint, all | know how
to do.

Now, if you-all make sone side
agreenents that are propounded by the
receiver, then | -- |I've got a platformto
go on. But | can't sinply do it on the
basi s of what you are arguing.

MR BROM: Yes, mm'am

THE COURT: |'ve not responded to

recei ver's request that you be term nated

EveryWord, Inc. Court Reporting Page: 82 www.EveryWordInc.com
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in your representation. | did that as a
matter of your status and your dignity as a
| awyer, whom | know wel | .

But | can't ignore the rulings that
have been nade and so far bl essed that give
M. Protopapas the authority and the
control of how this litigation proceeds.
That's what's got nme in a bind.

MR. BROMN:  And | understand what
you' re saying, Your Honor. | apol ogize.

THE COURT: But ina-- 1 -- 1 think
you' re doing a very noble thing and
realizing that despite the confusion that
your client has introduced into this, we
can't let the situation nove in such a way
that if -- that any responsibilities of
Atlas Turner or ACL fall in the cracks.

MR BROM: Yes, nmm'am

THE COURT: And that's what you're
trying to prevent --

MR. BROAN: Yes, Your Honor.

THE COURT: -- from happening.

MR. BROMN: That -- wthout --

THE COURT: | nean, | -- | get that.

MR BROWN:. W thout waiving any of ny
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I, Stephen L. Brown, of Clement Rivers, LLP, attorneys for Appellant Atlas Turner, Inc.,
hereby certify that the PETITION FOR REHEARING was served on all other parties to this
appeal on April 29, 2024, via email (see attached) to their following counsel of record:

Theile B. McVey
tmcvey@kassellaw.com
Jamie R. Rutkoski
jrutkoski@kassellaw.com
John D. Kassel
jkassel@kassellaw.com
KASSEL MCVEY ATTORNEYS AT LAW
1330 Laurel Street
Post Office Box 1476
Columbia, South Carolina, 29202-1476
(803) 256-4242

and

Aaron D. Chapman
achapman(@dobslegal.com
David C. Humen
dchumen@yahoo.com
Charles W. Branham, III
tbranham@dobslegal.com
Jonathan M. Holder
jholder@dobslegal.com
DEAN OMAR BRANHAM SHIRLEY, LLP
302 N. Market Street, Suite 300
Dallas, Texas 75202
(214) 722-5990

Attorneys for Respondent

Peter D. Protopapas
pdp@rplegalgroup.com
John K. Chandler
jchandler@rplegalgroup.com
Brian M. Barnwell
bb@rplegalgroup.com
Richard B. Larrabee
blarrabee@rplegalgroup.com
Robert T. Bonds
rbonds@rplegalgroup.com
RIKARD & PROTOPAPAS, LLC
2110 N. Beltline Blvd, Columbia, SC 29204
PO Box 5640, Columbia, SC 29250




(803) 978-6111
Purported receiver for “insurance assets” of Asbestos Corporation Limited per Order being
appealed

and

Shanon N. Peake
shanonp@smithrobinsonlaw.com
Jonathan M. Robinson
jon@smithrobinsonlaw.com
SMITH ROBINSON HOLLER DUBOSE MORGAN, LLC
2530 Devine Street
Columbia, SC 29205

G. Murrell Smith, Jr.
murrell@smithrobinsonlaw.com
SMITH ROBINSON HOLLER DUBOSE MORGAN, LLC
PO Box 580
Sumter, SC 29151-0580

Respectfully submitted,
CLEMENT RIVERS, LLP

By: s/Stephen L. Brown

Stephen L. Brown (SC Bar No. 66468)
Attorneys for Appellant Atlas Turner, Inc.

Charleston, South Carolina

April 29, 2024



From: Bell, Pollyana (Polly)

To: Theile McVey; jrutkoski@kassellaw.com; jkassel@kassellaw.com; achapman@dobslegal.com;
"dchumen@yahoo.com"; tbranham@dobslegal.com; jholder@dobslegal.com; pdp@rplegalgroup.com;
jchandler@rplegalgroup.com; Brian Barnwell; blarrabee@rplegalgroup.com; rbonds@rplegalgroup.com;
shanonp@smithrobinsonlaw.com; jon@smithrobinsonlaw.com; murrell@smithrobinsonlaw.com; "Lindsay Valek";
emoultrie@kassellaw.com

Cc: Brown, Stephen L.; Olive, IV, Graydon; Hines, Russell; Justman, Aimee

Subject: Link v. Atlas Turner, Inc. Appellate Case No. 2024-000342; Donaghy v. Atlas Turner, Inc. Appellate Case No.
2024-000348 (CR 230681/230599)
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Enclosed please find Appellant Atlas Turner, Inc.’s Petition for Rehearing for service
upon you in the above-referenced matter.

Thank you,

Pollyana Bell

Project Assistant

Commercial Litigation Practice Group
Phone:(843)720-5488 | Fax:(843)579-1369
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