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- IN THE CIRCUIT COURT
COUNTY OF GREENVILLE St R
pLedy 17 Case No. 10-CP-23-7077

Michael Jarrard, LA

Claimant/Respondent,

ORDER
- Vs, : :
(Non-Jury Appeal from Workers’ Compensation

Federal Express, Commission)

Employer and Self-Insured/Petitioner.

INTRODUCTION
In this non-jury appeal from an Order of the Full Commission of the Workers'

" . Compensation Commission, this matter comes before this Court on Petitioner’s appeal

: t.:onccming the Respondent’s entitlement to ongoing medical cafc and other treatment and.
whether the 3-member panel of the Workers'’ Compens ation Commission properly affinﬁed the
decision of the Single Commissioner.

Counsel for the Employer & Petitioner, Federal Express, and the Claimant &
Respondent, Michael Jarrard, submitted memoranda of law related to the present appeal, which
the court has considered. .

A hearing was held on July 25, 201 1. Atthe hearing, the Claimant & Respondent was
re*;prcsented by C. Daniel Vega. The Petitioner & Employer was ieprescntcd by Russell T.
Infinger. . ' :

STATEMENT OF THE CASE
This non-jury appeal is in regard to the Workers’ Compensation case of Michael Jarrard

(hereinafter, “Respondent™), WCC No.: 0217907, The Respdndcnt sustained work-related
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injuries due to exposure to chemical products resulting in damage to his pulmonary system and
brain damage due to the aggravation of a pre-existing brain tumor. In a July 14, 2006 Order,
Commissioner Childs found that the Respondent was entitled to full-time attendant care pursuant
to a Life Care Plan. The Full Commission affirmed this Order in its entirety on January 8, 2007.
In an Order dated October 3, 2008, Judge James R. Barber, III found that the “Full Commission
rightly determined Claimant suffered injury by accident in the course of scope of employment.”
After the Petitioner failed to appeal that Order to the court of appeals, Commissioner Childs’
initial Order became the controlling law of the claim.

A hearing was held on August 27, 2009, to determine the rate at which the Respondent’s
wife should be compensated for the attendant care Respondent’s wife had been providing since
November 2002 and whether the Respondent was entitled to bathroom repairs to better
accommodate his disability. In his January 4, 2010 Order, 'Commjssioner Wﬂkgrson found
Respémdent’s wife was entitled to payment for attendant care administered from November 14,
2002, to the present and continuing for the rest of the Respondent’s life (affirming the July 14,
2006 Order). Respondent's wife was awarded payment at a rate of $12.00 per hour, 20'hours per
day, 7 days per week in order to compensate her for the full-time attendant care she provides for
her husband. Commissioner Wilkerson also found Respondent was entitled to have his bathroom
remodeled in o.rder to accommodate the special needs that are the result of his disability, The
Petitioner appealed the decision of the Commissioner Wilkerson to the Full Commission, where
it was affirmed in its entirety in an order dated July 21, 2010. |

Now, Petitioner, pursuant to S.C. Code Ann. § 1-23-380 and § 42-17-60, petitions this
court for judicial review of the Order of the South Carolina Workers® Compensation
Commission dated July 21, 2010, and by reference the Order of July 14, 2006. Petitioner alleges

the Commission made errors of law in finding Respondent was entit!ed to compensation for the

APP 002



attendant care his wife provides and that Respondent was entitled to repairs to his bathroom to
suit his needs in light of his disability. Respondent contends the Commission's order was
entirely in compliance with the Act and, therefore, Respondent is entitled to back payment of
attendant care and payment for bathroom repairs.
STANDARD OF REVIEW
The Administrative Procedures Act ("APA") provides the standard for judicial review of
wogkeré_' compensation decisions. Lark v. Bi-Lo, Inc., 276 S.C. 130, 276 §.E.2d 304 (1981).
Under the APA, this Court can reverse or modify the decision of the Workers' Compensation
Commission if the substantial rights of the appellant have been prejudiced because the decision
is affected by an error of law or is clearly erroneous in view of the reliablc, probative, and
substantial evidence on the whole record, Transp. Ins. Co. v. South Carolina Second Injury
Fund, 389 S.C. 422, 427.. 699 S.E.2d 687, 689-90 (2010) (citing S.C. Code Ann. § 1-23-
380(5)(d), (¢) (Supp. 2009)). | |
“The Commission is the ultimate fact finder in workers' compensation cases. Jordan v.
Kelly Co., 381 S.C. 483,674 SE.2d 166 (2009); Shealy v Aiken County, 341 S.C. 448, 535
“S.E.2d 438 (2000). As a general rule, this Court must affirm the findings of fact made by the
Commission if they are supported by substantial cvidence. - Pierre at 541, 689 S.E.2d at 618,
"Substantial evidence is that evidence which, in considering the record as a whole, would allow
reasonable minds to reach the conclusion the Commission rea;ched." Hill v. Eagle Motor Lines,
373 S.C. 422, 436, 645 S.E.2d 424, 431 (2007). "The possibility of drawing two inconsistent
conclusions from the evidence does not prevent the Commission's finding from being supported

by substantial evidence.” Id.

Z
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FINDINGS

After due deliberation, review of the memoranda, casé law, exhibits, and arguments of
counsel, the Court makes the following findings of law:

The totally disabling brain injury suffered by the Respondent eatitles him to lifetime
compensation and medical care, pursuant to S.C. Code Ann. § 42-15-60 (C). In coming to the
decision to allow the attendant care in his January 4, 2010 Order, Commissioner Wilkerson
reviewed a Life Care Plan prepared by Sarah Lustig, a Registered Nurse and Certified Life Care
Planner. Nurse Lustig collaborated with the Respondent’s treating physician, Dr. Edwin Scott,
in forming this plan. Nurse Lustig and Dr. Scott agreed after extensive observation and
collaboratioﬁ that the Respondent was in need of full-time Attendant care and that his wife was
- well-qualified to provide it. Upon a review of the cost of attendant care services in the
surrounding area, Nurse Lustig concluded these services would cost $12.00 per hour. Finally,
Respondent's wife tcstiﬁcd at the hearing she used all of her waking time to provide care for her
husband, sleeping 4.5 interrupted hours per night. Defendants offered no contradicting evidence
and the Full Commission found the witnesses to be credible and the plans of the medical
.professionals to be in accordance with substantial evidence. Therefore, Re§pondent was awarded
attendant mediczl care to be provided by his wife at the rate of $12.00 per hour for 20 hours per
day and 7 days per week from November 14, 2002 to the present and continuing for the rest of
the Respondent’s life.

Additionally, in her Life Care Plan, Nurse Lustig testified Respondent would need
remodeling work done on his bathroom in order to make it functional in light of his disabilities.

Petitioner offered no contradicting evidence on this point. Like the award of the attendant care,

4

€

APP 004



€ <

Commissioner Wilkerson found this award to be entirely reasonable and m accordance with
substantial evidence.

Section 42-15-60 (C) of the South Carolina Code provides “[iln cases in which total and
permanent disability results, reasonable and nccessﬁry nursing services . . . and other treétmént
... shall be paid during the life of the injured employee, withoixt regard to any limitation in this
title including the maximum compensation limit.” &C_oie__&n_n. § 42-15-60, The‘reforé.
unlike other types of medical cére where the Defendants have the right to control the medical
provider, attendant care gives the employer less control. Additionally, the medical professionals
iﬁ charge of the Respondent’s case determined that the attendant care to be provided by his wife
was entirely reasonable and necessary, The Full Commissioﬁ reviewegl this award and
determined that it was in compliance with tﬁe statute in its July 21, 2010 Order.

In its appeal, Petitioner also alleges Respondent is not entitled to an award of attendént
medical care from November 14, 2002, because the Respondent did not request this care until
2009. Petitioner contends an employee cannot receive back payment for medical care unless the
employee has requested this care and the employer has notice of that request. The claimant
contends, and a review of the Commission file demonstrates, claimant alleged entitlement to
attendant care on multiple Form 58 pre-hcéring briefs dated March 9, 2004 and May 18, 2004.
The Order of Commissioner Childs issued July 14, 2006 included an award for attendant care
with which defendants refused to comply. For this reason, the Claimant sought a hearing before
Commissioner Wilkerson, .who issued his Order granting the Claimant attendant care on January
4,2010. This Order was later affirmed in its entirety by the Full Commission.

The Claimant also contends § 42-15;60 of the South Carolina Code requires employer to
provide medical care “as reasonably may be required” once a compensable injury has occurred.

S.C. Code Ann. § 42-15-60. The court of appeals has determined the commission is “not outside
. 5_ .
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its discretion in ordering the [employer] to pay for [medical treatment], once it determined the
treatment was medically necessary,” Clark v. Aiken County Gov't, 366 S.C. 102, 114, 620
S.E.2d 99, 100 (Ct. App.'2005). This is regardless of whether employer had notice of the
treatment or the employee has requested that treatment. /d

Neither the Workers' Compensation Act nor the case law reveals any interpretation in
accordance with the Petitioner’s reading of the requirements for notice in order for Claimant to
receive compensable medical care. Once the employer has notice that the accident occurs,
pursuant to § 42-15-20, it is obligated to provide reasonably necessary medical care to the
employee, if the injury is a compensable one. S.C. Code Ann. § 42-15-20. In Clark, the
employee received medical care without requesting it from his employer or giving his employer
notice that he was to receive the care; Clark at 106-107, 620 S.E.2d at 101. However, because
the treatment was determined to be medically necessary, neither prior notice nor a prior request
was required .in order for the Commission to order the employer to pay for the care. Id. at 114,
620 S.E.2d at 100, In the present case, the Commission found, as an uncontroverted fact, the
attendant care is reasonably and medically necessary.

While South Carolina appellate courts have never decided a case regarding the payment
of back benefits for attendant care, the Court of Appeals of North Carolina has upheld the
retroactive payment of attendant care benefits. Like South Carolina, N orth- Carolina does not
require ﬁre-approval of attendant care performed by a family member in a Workers'
Compensation case. The court stated *N.C.G.S. § 97-90(a) does not require pre-approval of fees
charged by health care providers, except for physicians, hospitals, or other medical facilities.
Plaintiff's brother does ndt fit into the exceptions for N.C.G.S. § 97-90(a). This interpretation is
consistent with our case léw, which has allowed compensation to health care providers similar to

plaintiff's brother, without the Commission's pre-approval.” Boylan v. Verizon Wireless, 201
. 6 N .
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N.C. App. 81, 86, 685 S.E.2d 155, 159 (Ct. App. 2009) (quoting Ruiz v. Belk Masonry Co., 559
S.E.2d 249, 253-54 (Ct. App. 2002)).

Boylan and its line of reasoning was favorably adopted in a case in the Court of Common
Pleas of South Carolina, McDaniel v. Hans Lenger, LLC, 2011-CP-46-0464 (2011). In
McDaniel, the Commissioner found Claimant required 24;hour attendant care since the date of
the injury in 2006, but failed to award’attendant care benefits until they were requested in 2009,
Id. The court found that because Clai/mant was entitled to treatment and care between 2006 é.nd
2009, the Commission committed an error of law in failing to award those benefits during that
time. Id. |

The final argument of Petitioner is that the Full Commission improperly' affirmed the
Order of the Single Commissioner because it did not come to a majority opinion in making this
determination. Section 42-3-20 of the South Carglina Cdde allows three-member panels to
review decisions of the Single Commissioner. S.C. Code Ann. § 42-3-20. It also states that
“[t]he decisions of three-member panels have the same foﬁe ;and effect as full commission
reviews.” Id. The process by which these appeals take place is laid out in Regulation 67-709.
S.C. Code Ann. Regs. 67_-709. (2010). Subsection- (E) allows for the Commission to modify the
findings of the Single Commissioner but notes that “a vote to affirm and modify is deemed a
vote to affirm.” Id. | |

In the Full Commission’s 2010 Order, Commissioner Huffstetler voted to affirm,
Commissioner Williams voted to prpvide the benefits from 20035, and Commissioner Beék voted
to provide the benefits from 2009. While the Commissioners noted their position on these
issues, the Full Commission nevertheless affirmed the Single Conunissiof;ér's decision in its
entirety. These other opinions did not affect the Commission’s decisionlto affirm the award of

attendant care benefits from 2002, and Commissioners Williams and Beck voted to affirm and
- 7
Cer

APP 007



modify. Regardless of this fact, the rulings of Commissioners Beck and Williams to award
benefits only from the date of the request for that medical care is not in accordance with the

previously discussed case law.

CONCLUSION

After due deliberation, review of the memoranda, case law, exhibits, and argument of
counsel, the Court makes the following rulings:

Because the decision of the Full Commission in affirming Commissioner Wilkerson's
2010 Order was made in accordance with substantial evidence and without error of law, the
Petitioner’s appeal to overturn the award of Claimant’s bathroom repairs and attendant care is
DENIED;

The Order of the Full Commission, dated July 21,.2010, and by reference the Order of
July 14, 2006, is hereby AFFIRMED by this Court, and the Claimant is entitled to bathroom
repairs and attendant care; the attendant care is to be provided by his wife in accordance with the

July 21, 2010 Order of Commissioner Wilkerson;

AND IT IS SO ORDERED!

S N 0 M(}%‘

The Honorable Edward W. Miller
Circuit Court Judge

Greenville, SC

Date: November j , 2011
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GREENVILLE CO.S.C.

FalL B. WICKENSIFER
STATE OF SOUTH CAROLINA  ° :
o OF GREE i wey - A 7 {IN THE CIRCUIT COURT
: ~ Case No. 11-CP-23-898

Michael Jarrard,

Claimant/Respondent, ORDER

Vs. (Non-Jury Appeal from Workers' Compensation
Commission)

Federal Express, :

Employer and Self-Insured/Petitioners.

INTRODUC"I‘ION

In this non-jury appeal from an Order of the Full Commission of the Workers’
Compensation Commissibn, this matter comes before this Court on Petitioner’s appeal
concérm'ng the Respondent’s entitlement to a partial lump sum award as part of Ahis Workers' -
Compensation claim.

Counsel for the Eﬁnployer & Petié;);ler. f‘cdcral Expréss. and the Claimant &
‘Respondent, Michael Jarrard, submitted memoranda of law related to tl;é present appeal, which
the court has considered.

A hearing was held on July25, 2011, At the hearing, the Claimant & Respondent was
represented by C. Daniel Vega, The Petitioner & Employer was represented by Russell T.
Infinger. . A

STATEMENT OF THE CASE

This non-jury appeal is in regard to the Workers' Compensation case of Michael Jarrard
(hcreiﬁaftcr, “Respondent™), WCC No.: 0217907. The Rcséondcnt sustained injuries due to

exposure to chemical products on the job resulting in damage to his pulmonary system and brain;
A
Zet
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and damage due to the aggravation of a pre-existing brain tumor. The Respondent was awarded
lifetime medical care and treatment pursuant to § 42-9-10 for his physical brain injury, including
full-time attendant care to b; provided by his wife. The Respondent requested a partial lump surm
payment in order to pay his attomey’s fees and make repairs and additions to his home.

In an Order dated April 22, 2010, Commissioner Barden found that the Respondent’s
home is in need of repair after the Respondent submitted contractor bids detailing this repair an;i
its cost. Commissioner Barden granted the fee petition for the Respondert’s legal fees in this
same Order. Ultimately, Commissioner Barden awarded $9,900.00 for roof repair; replacement
of the storage attachment, and replacement of windows at.the Respondent's house; $908.00 .for
the removal and replacement of the lavatory at the Respondent’s house; $5,500.00 for the
installation of an HVAC unit.at mc Respondent’s house; and $169, 253.27 for payment of the
Respondent’s legal fees. The Full Commission- affirmed the Single Commissioner's decision
and sustained the Order of the Single Commissioner in its entirety in its own Order, dated
January 7, 2011,

The Petitioners, pursuant to S.C. Code Ann. § 1-23-380 and § 42-17-60, petitioned this
court for judicial review of the Orders of the South Carolina Workers' Compensation — |
Commission dated April 22, 2010 and January 7, 2011. Tl_le Petitioners allege the Commission
made errors of law in finding the partial lump sum payment was in the best interest of the
Respondent and not prejudicial to the defendant, the evidence did not support a finding that
Petitioner must make a partial lump sum payment to cover the Respondent’s legal costs, and the
legal r;:qui:emcnts for lump sum attorney fees were not supported by the Order.

STANDARD OF REVIEW

The Administrative Procedures Act ("APA") provides the standard for judicial review of

workers' compcnsation decisions. Lark v. Bi-Lo, Inc., 276 S.C. 130, 276 S.E.2d 304 (1981).

2
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Under the APA, this Court can reverse or modify the decisfon of the Workers' Compensation
Commission if the substantial rights of the appellant have been prejudiced because the decision
is affected by an error of law or is clearly erroneous in view of the reliable, probative, and
substantial evidence on the whole record. Transp. Ins. Co. v. South Carolina Second Injury
Fund, 389 S.C. 422, 427, 699 S.E.2d 687, 689-90 (2010) (citing 5.C. Code Ann. § 1-23-
380(5)(d), (e) (Supp. 2009)).

The Commission is the ultimate fact finder in workers' compensation cases. Jordan v.
Kelly Co., 381 S.C. 483, 674 S.E.2d 166 (2009); Shealy v. Aiken County, 341 S.C. 448, 535
S.E.2d 438 (2000). As a general rule, this Court must affirm the findings of fact made by the
Commission if they are supported by sﬁbstantial evidence. Pierre at 541, 689 S.E.2d at 618.
"Substantial evidence is that evidence whjch; iﬁ c;onsideﬂng the record as a whole, would allow
reasonable minds to reach the conclusion the Commission reached.” Hill v. Eagle Motor Lines,
373 5.C. 422,436, 645 S.E.2d 424, 431 (2007). "The possibility of drawing two inconsistent
conclusions from the evidence does not prevent the Commission's finding from being supported .
by substantia‘l:evidence." Id | o

FINDINGS

After due deliberation, review of the memoranda, case law, exhibits, and argnments of
counsel, the Court makes the following findings of léw: |

In Workers' Compensation cases the Claimant is entitled to recover a lump sum payment
from the Defendant following an order of the Commission. South Carolina Code § 42-9-301
provides that lump sum benefits can be ordered by the Commission when it is deemed “not to be
contrary to the best interest of the employee or his dependents.” S.C. Code Ann, § 42-9-301
(2011). Tlustrative of this principle is the ruling(gf_‘_»t__he Cogft of Appcals in_Cox v. Mills. Coxv.
Mills, 286 S.C. 226, 332 5.E.2d 562 (Ct. App. 1985). In thét case, the Court of Appeals found

3
A
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that where the Claimant needed a lJump sum payment to conduct repairs on his house and showed
an ability to handle large sums of money in a prudent fashion, the Commission acted properly in
granting his lurnp sum award requést. Furthermore, the court held it had a limited scope of
review in this situation, requiring only an analysis as to whether “there is substantial evidence of
record to support the award.” Id. at 227, 332 S.E.2d at 562 (citing Lark v. Bi-Lo, 276 S.C. 130,
276 S.E.2d 304 (1981)). While S.C. Code § 42-9-10 states “no total lurnp sum payment may be
ordered by the commission in any case under this section where the injured person is entitled to
lifetime benefits,” the Claimant only requests the funds needed to make fspaim, not a total lump
sum award for his lifetime benefits. S.C. Code Ann. § 42-9-10(2011).

In the present case, the Respondent submitted substantial evidence regarding his home
repairs to the Commission, including plans and specific cos‘ts pe;rtaim'ng to the anticipated
repairs. The Respondent only requests a partial lump sum payment for these needs, and has
clearly and specifically outlined the specific reasons for his request. Like the Claimant in Cox,
the Respondent needs a p:artia.I hump sum paymeni in order to make re_pa;‘rs to his house, which
he otherwise would have made, but for his condition. In order t'o prevent tﬁc house from falling
further into disrepair, the Respondent has shown that the award of 'this partial Jump sum is in
accordance with his best interest.

.S.C. Regulation 67-1207 permits the Claimant’s attorney to recover fees if the award is
more than 100 weeks and there are not sufficient accrued weeks to pay the attorney's fee. S.C.
Code Ann. Regs. 67-1207 (2011). The Claimant in Gloyerby Cauthen v. Suitt Construction
Company, who was also receiving lifetime benefits, requestéd lump sum attorney's fees pursuant
to S.C. Regulation 67-1207 and S.C. Code § 42-9-10. Glover by Cauthen v. Suitt Constr. Co.,
318 S.C. 465, 468,458 S.E.2d 535, 537 (1995). The court ruled “[t]he statute and regulation,
when read together, clearly evince a legislative intent to permit recovery of lump sum attomey's

(:—(
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fee to any claimant who receives benefits in excess of one hundred weeks.” /d. at 469, 458
S.E.2d at 538. The court noted the profound policy implications of refusing to allow claimants
access to the funds with which to pay their attorney’s fees, finding *this result would have a
tremendous chilling effect on the ability of thé most severely injured employees to obtain the
services of adequate counsel.” Id. at 470, 458 S.E.2d at 538 (citing Corson v. Brown Products,
120 N.H. 665, 421 A.2d 1005 (N.H. 1980)).

In the present case, the Order of the Commission is entirely in accordance with the
relevant regulations, statutes, and case la;v. The Respondent has received a lifetime benefit
award and the accrued benefits of the Respondent are not enough to cover his legal costs. The
Petitioners have offered no other reason as to why the attorney fee award should be overturned
upon judicial review.

CONCLUSION

After due deliberation, review of the memoranda, ¢ase law, exhibité, and argument of
counsel, the Court makes the following rulings:

Because the Respondent submitted substantial evidence detailing the need for significant
home repairs that will both help his home from falling into further disrepair and help in the aid of
his medical care, the Petitioner’s appeal to overturn the partial lump sum award for the
Respondent’s home repairs is DENIED;

Because the Respondent received a lifetime beneﬁt.award and the accrued benefits of the
Respondent are not enough to cover his legal fees, the Petitioner’s appeal to overturn the partial
lump sum award for the Respondent’s home repairs is DENIED;

The Order of Commissioner Barden, dated April 22, 2010, and the Order of the Full
Commission, dated January 7, 2011, affirming the prior Order of Commissioner Barden, are
hereby AFFIRMED by this Coust, and the Respondent is entitled to a partial lump sum payment

s

S

APP 013



from the Petitioner for the costs as specified in the April 22, 2010 Order of Commissioner

Barden.

ANDIT IS SO ORDERED!

@(Q/-V\@

The Honorable Edward W. Miller
Circuit Court Judge

Greenville, SC

Date: November 3 , 2011
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There were no witnesses.

There were no Exhibits.
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THE COURT: All right, tell me about this.

MR. INFINGER: I'm the moving party.

THE COURT: Okay.

MR. INFINGER: Judge, I represent Federal
Express in this workers' compensation case. By way of
very brief background, Mr. Jarrard was injured back in
2002. He was involved in a process where he was taking
some packages -- well he was working for Federal Express.
These packages had some chemicals in them. And he alleged
that the.- chemicals in the packaging created or aggravated
a pre—existing brain tumor’hé had,bcaused him to have
physical brain damage. The Defeﬁdant‘s admitted that the
accident occurred but, of course -- should say, of course,
but we did deny that he had physical braih damage as a
regﬁif ofhﬁis inhalation of these chemicals. We tried the
case before then Commissioner Michelle Childs. _

THE COURT: Wow, this has been around, hasn't
it?

MR. INFINGER: Yes, sir. In any event we tried
it before her and she did award a brain injury in fhe
case;v Which under workers' compensation that meaﬁs he
receives lifetime medical benefits but he also receives
lifetime weekly benefits. We &id appeal that decision and
it went up to the full commission. And back then it was

still the Circuit Court. And this matter originally was
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in Columbia, Judge Barber down.in Columbia heard it. And
he affirmed the Commission's award that Mr. Jarrard had
physical brain damage and was entitled to lifetime
benefits. We didn't appeal that decision. So we have
been paying, we, Federal Express, has been paying him
weekly beﬁefits. And we will have to continue to pay

weekly benefits throughout his life.

. Srodayve el EEsHasasESsTs
?heplssggsgﬂgkgave,herwgigg§¥%§§hﬁ LEendedEcar

«
e

5
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zUQQer the --" under the

statute, if you have a physical brain injury, you're not )
entitled to a total lump sum of your benefits. In other
words, you can't say to the Commissioner, My life
expectancy i1s 37 years and the commuted value of that
would be ex amount of dollars, give it to me. However,
you may, get a partial lump sum. Of the two orders that
we're here today about in the Commission, the second Order
from Commissioner Bafber that was affirmed by the Full
Commission, gave the claimant two things. First of all,
gave him a lump sﬁm tb pay his attorney's fees, which was
$169,253.27. 1t also gave him some -- he needed a new air
conditioner for his home and he needed some other repairs
around his home. So that lump sum, that partial lump sum
award was $185,561.27.

" Now, we appealed the deqision of the lump sum.

In one of the -- the statute says that The Claimant is
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entitled to a lump sum if it's in his best interest, it's
not prejudicial to the defendant. This 1s a case that the
Commissiéner didn't take testimony. She had evidence in
the record and so there's né transcript thgre for that.
But she awarded the partial lump sum of the 16,000 and she
awarded the partial lump sum of 169.
| One of the issues that we have about that

decision is that if you -- if you -- the way the statute
allows a person to get partial lump sum, yet he's entitled
to lifetiﬁe benefits, 1f you say, Well he's going to get
benefits for life and you're giving him some of it up
front, how do you get your money baqk? The way the cése
law statute allowé you.to dbvthét is you ha&e to look at
how much that lump sum is Qorth and then when you get to
the bagk end of your award -- in other words, if he makes
it through his life expectancy then you can start not
paying him-and take it off the life expectancy. If he
continues to live, you cannot pay him and if he continues
to live some more, you can pay him again. So it's kind of
an unusual way of happening but that's Jjust the way
everything works. | 7

And if you take that $185,000.00, that would be

about seven years worth of benefits that he would.not

_receive at the end of his award. So the question becomes

is would that be in the best interest of the Claimant to
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receive that money now instead of éeven years down the
road he just wouldn't have a check at all. And the
whole -- our position was, in a very brief memorandum, T
said, The statute says that workers' comp is really in
lieu of paying a person's compensation benefits. So it's
more better for the claimant to have his money. Again, we
checked.

And I'm aware that there is a case, and the
Claimant's attorney has put it in there, that he's allowed
to have partial lump sum if he wants to do home rebairs.

And then there's, not so recent case but fairly recent, in

- the last 10 years, where the Court did allow the attorney

to take their lump sum fee on the back end. However, our

position is it still will give him seven years of reduced

benefits. So we've appealed the decision of a lump sum.
The other issue is a little bit more involved.

He had -- this injury was -- occurred like in November --

A occurred in October of '0l1 but he had the surgery in

November of 2002. And once he had the surgery where he
was -- the neurosurgeon actually dealt with the tumor on
his brain, it was after that surgery that the Claimant
just became -- he really had his brain injury manifested.
He was in a wheelchair, he had a difficult time with
memory, everything else that you might imagine somebody

who has a brain tumor that surgery doesn't fix it.
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So what the Commission said is that his wife

would be entitled to -- his wife would be paid attendant

care on his behalf. Now, again, we don't deny that the
Claimant is entitled to attended care when he got lifetime
benefits. ' The crux of our argument regarding the
Commission and the Full Commission's decision ié that they
went -- they gave -- they awarded the wife $12.00 an hour
for 20 hours a day. So that her $12.00 and 20 hours a day
is $240.00 a day or $51680.00 a week. Now our position was
that first, we think that the Commission was -- it was
unreasonable that they would award the wife as attendant
care provider 20 hours a day. I think it's unreasonable
to expect someone to only sLeep for foﬁr.hours a day.

The other issue we had was the $12. They had an
expert who testified that therevwas a CNA or some other
nursing assistant that they would receive $12.00 a day.

THE COURT: An hour.

MR. INFINGER: An hour. I'm sorry.

THE COURT: That's all right.

MR. INFINGER: She would receive $12.00 an ‘hour.
The Commissioner awarded her $12.00 an hour based on that
téstimony but clearly that evidence -- that expert said
these were certified folks, these were nursing people,
this is his wife.

THE COURT: Right.
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MR. INFINGER: You know, grant it, as his wife,
she has certain things she can do for him but it would
be -- I think it's unreasonable to award her $12.00 an
hour. At the same level she would award somebody who, she
testified as a certified or nursing specialist. Sowthose
were the two points that I want to make.

First of all, $12.00 is unreasonable, 20 héurs a
day 1s unreasonable. But what really is the crux here is
that the Commission awarded this retroactively back to
November 2002. Now, if they--

THE COURT: Was this the Full Commission?

MR. INFINGER: The Single Commissioner --

THE COURT: Okay.

MR. INFINGER: -- awarded her benefits back to
2002. Now, if they -- if Federal Express pays her what
they've asked her to pay, my client's calculations
basically would be -- that would be eight and a half years
of benefits at $87,360 a year. So we owe her a check
right now for $7,4256.00. Now, we argued before the Full
Commission that while attendant care might be available,
it was unreasonable and prejudicial to the Defendant's to
expect them to go back to 2002 and pay. Because the case
was being litigated. It was not even -- it was not even a
brain damage case until after Judge Barber heard it. So

that, if -- you know, we're basically having to pay the
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wife to do this at 20 hours a week, 12 hours a day back
during that time frame when we weren't e&en ~-~ it was not
even within our ability to take care of the situation.

Interestingly enough —-- and this is in the
record, 1f I may approach? |

THE COURT: Yeah.

‘MR. INFINGER: I just want to, becéuse I don't
know if it's -- the Full Commission affirmed that the
Single Coﬁmission's award -- I just wanted to let you know

that two of the Commissioners on the panel had differing

views on what they would believe the retroactivity would

be. Bﬁt since the Full Commission panel had three
different ideas about what the retroactivity would be,lthe
deci§ion of the Singlé Commission was affirmed.

So our concern here today, or our appeal here
today, on the attendant cére issue is that, three thinés
really. First of all, that asking us to pay 20 hours a

day for the wife to be his attended care giver is

~unreasonable. We're having her to receive $12.00 hour

which is -- was testified to is a nursing person's salary
or certified nursiﬁg assistant;. Somebody with some

medical expertise is unréasonable. And most importantly,
asking'the Defendants to go back to the year 2002 and pay
$700,000.00 to the wife for the care she had when we were

not even allowed to be involved in giving care in no way
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during the time the case going on.

THE COURT: Well let me ask you this, what
evidence or testimony was presented that he needed 20
hours a day?

MR. INFINGER: They had an expert, the same
expert talk about the different awards or hours that
different certified nurses or nursing people would get.

THE COURT: Uh~huh.

MR. INFINGER: The wife testified that she spent
about 20 hours a day tending to him. And their expert
said that wouldn't be unreasonable because risk of fall,
like in the middle of the night he had to get up and go to
the bathroom. So the testimony was that the wife said it
took he; about 20 hbﬁfs day. And I think if you look on
the first part of that Order T just handed up_.to. you.

THE COURT: Yeah.

MR. INFINGER: Where it says, Findings of Fact.
It says, That the wife testified that she was working --
she was working 20 hours. And like I said, their expert
said that would not be unreascnable.

Certainly, Your Honor, our position was that he
may require —-- she may have to get up in the middle of the
night and help him to the bathroom. She may have to give
him somé assistance in the middle of the day. But to

realistically believe that for the year from 2002 to 2011,
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his wife had only gotten four hours of sleep every day of
her life and she would therefore be entitled to 20 hours--

THE COURT: Well, isn't that -- you're asking-me
to rule on the credibility of the testimony. And I'm not
sure I'm allowed to do that.

MR. INFINGER: It's not so much that you would
rule on the credibility of the testimony as you would --
it would be -- it's just unreasonable -- 1it's unreasocnable
under the medical statute to ask - to reQuire the
Defendant to pay 20'hours a day.

THE COURT: Okay.

MR. INFINGER: For one person to be there.

THE COURT: Okay. Let me ask you this,too, is
there testimony in the reccrd that he needs that level of
care?

MR; INFINGER: Their experts -- I'm sorry.

THE COURT:  And is his condition worsening?
Because, you know, generally speaking, people start out
needing less care and as time progresses, condition
worsens and the level of caré has to be increased. As we
all know, aé you increase the level of care, the costs
goes up. So I'm just curious, is there any evidence in
the record that addresses that issue?

MR. INFINGER: Well the only evidence is the

wife's testimony that she was spending 20 hours wofking_On
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him. The expert, you know; she didn't come in UHtil.lohg
after this issue arose. So, I mean, she didn't have any
opportunity or didn't have any first-hand knowledge about
what care she gave or what kind of treatment he needed up
until about, I think, back in 2009. So it was all
speculation on her behalf as to what happened or what
didn't happen. She testified that she was thefe one day
and watched the wife do the attendant care activities but
this wasn't until she actually saw him in 2009.

So, you know, whether it was up or down, there's
really no expert testimony that says -- she just said that
I think that once he had the surgery he needed care. And
again, it was sort of --

THE COURT: Right.

MR. INFINGER: ~- Pig-tailing or going against
this or going against that. I just think the Commissidner
and certainly the Court has the opportunity to determine
what's reasonable under'the mediqal statute; And Qhat's
reasonable and what’s‘prejudicial to the Defendant to |
require them to pay 20 hours and $12.00 to the wife in the
sum of $700,000.00 is just unreasonable.

And I think that's why the two other
Commissioners put in there that they're -- about the
retroactivity thing. Tﬁey understood that that was an

unreasonakle request. And the other thing that -- I don't
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know that -- it's not my —-—- it's not my problem but it's
certainly going to be the problem df the wifé. If she
gets all this money, if she gets the $700,000.00 check
today, she's going to have significant tax consequences.
Because this is not -- you know, workers' comp, the
claimant's money is -- that's the -- but she's going to
basically become his medical provider.

THE COURT: Right.

MR. INFINGER: 'And, of course, you know, we
don't have any opportunity —--— she doesn't have their
admission and medical malpractice.liens so anything she
does, you know, if something happens, Federal Express has
that responsibility of that -- what happens to him as a
result of her negligent supervision. I think that's
another reasoﬁ that you look the whole -- is 20 hours at
$12.00 fruly reasonable?

THE COURT: Well let me ask you this,-wﬁat, you
know, what -- is there worker{s comp law that allows a
family member to be paid as an attendant?

MR. INFINGER: The law does allow attended cafe.
The attended care can be through, you know, members --
people other‘than medical.providers.

THE COURT: Okay.

MR. INFINGER: Basically the wife becomes the

medical provider. But -- but the difference is, you know,
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what you would expect and what you Qould'pay for under a
medical provider. Like a nurse.

THE COURT: They would have insurance.

MR. INFINGER: Cofrect.

THE COURT: And so if that they -- so what
you're telling me is that if the wife messes up and drops
him and he gets injured as a result that, Federal Express
is going to be responsible for that?

MR. INFINGER: It would be just like him going
to a doctor and the doctor dropping him. If the doctor
does something, you know, like sometimes for example,
occasionally somebody's in physical therapy. The physiéal
therapist might put the treadmill on too high or they're
going to the office of the physical therapist and they
have an automobile accident. ‘When those folks get injured
as a result of'having medical treatment provided; then it
becemes part of a claim. So when that physical therapist
goosed up the ~-- the--

THE COURT: .Okay.

MR. INFINGER: You know, when they did that and

he was injured in a greater degree, we were responsible.

3

THE COURT: Then you -- so then that increased
your client's liability.
MR. INFINGER: It would be some third party.

THE COURT: There would be a subrogated
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" interest, cocrrect?

MR. INFINGER: Right. There could be some third.
party, it would be like medical malpractice.

THE COURT: Right.

MR. INFINGER: You know,. 1if the doctof messes
somebody up, then the com-carrier gets -- or Qets itself
insured but the employer gets stuck with the bill. But
they at léast have an opportunity to move forward.

THE COURT: And so you --—

MR. INFINGER: Because a lot of times what
happens is the claiﬁént will séy_it was medical
malpractice and they'll sue the doctor. And we'll have a
subrogation under that--

THE COURT: Right. Then -=- but in this
instance, if you were to —-- if this were to happen as a

result of the attendant's neglect, then your action would

be against the.attendant, which would, in effect, be

against the claimant. For all intense pﬁrposes. I mean,

if you were to recover it -- let's say the only asset they
had was the home -- wow, looks like you guys get no —--—
yeah, ockay. ' -

All right yes, sir.
. N
MR. VEGA: Thank you, Your Honor, my name is
Daniel Vega, I represent the Plaintiff, Michael Jarrard

and his wife. And Mr. Infinger is correct in saying that
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Mr. Jarrard is very bad off. He has coughing fits,
seizures, trimmers, loss of memory, essentially has no
short time memory.

THE COURT: I don't doubt any of that.

MR. VEGA: Yes, sir. And there are seven orders
in this case pfior to today. Initially on November 2002
there was a Consent Order entered into by Mr. Infinger in
which they admitteq the exposure and admitted the i
pulmonary competént. There was a second Consent Order on
September 13th, 2004 in which a hearing was postpdned but
the same issues were admitted by the Defendants. Now --

THE COURT: Let me ask you, just so —-- I'ﬁ
trying to take some notes, that the Consent Order was an
admission with the November '02 -- what did -- I didn't
get -- what did you say?

MR. VEGA: November 2002 was an admission to the
exposure.

THE COURT: Okay.

MR. VEGA: To the toxic chemical in addition to
the injury to the lungs.

THE COURT: Okay.

MR. VEGA: Essentially making a pulmonary claim.

THE COURT: Okay.

MR. VEGA: September 2004 there was a

postponement of the hearing but the same issues were
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stipulated by the Defendants.

THE COURT: Okay.

MR. VEGA: Now Commissioner Childs heard the
case and she rendered her Order on July 14th, 2006. In
that claim she awarded thevbrain injury, the permanent
total disability and medical care and treatment pursuant
to the life care plan of Leander Hollenbeck.

THE COURT: Okay.

MR. VEGA: The Order of Commissioner Childs was
affirmed on January 2007. And was affirmed by Judge
Barber on October of 2008. |

THE COURT: So the Full Commission did it
January of '07?

MR. VEGA: Yes, sir.

THE COURT: Okay.

MR. VEGA: ©Now, the issue.that Mr. Infinger
bringsvup’today, first of all, it would be our position
that the issue is mute. Because the Order of Judge Barber
is unappealed. And in her Order, Commissioner Childs,
awarded the attendant care pursuant to the life care plan.
The life care plan, done by Leander.Hollenbeck, was
reviewed and signed by the primary care physician. And in
that plan, Leander Hollenbeck fbund that Mr. Jarrard has
needed and continues to need 16 to 24 hours of attendea

care do to his physical problems.
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THE COURT: So 20 hours was an average of the
doctors. .. - \

MR, VEGA: Yes; sir.

THE COURT: Okay.

MR. VEGA: It's an average of what he would
receive in a home or nursing facility.

THE COURT: Right.

MR. VEGA: Now, the Defendants complain -- well,
let me -- let me rephrase that. After the Order of Judge
Barber, we sought again to have attended care provided.
Because up until 2008 attended care had not been provided.
We filed a'new Form 50. The case went to Commissioner
Wilkerson and on January of 2010, he specifically ordered
the attended care retroactive.

. THE COURT: All right, that date again?

MR. VEGA: January oi 2010.

THE COQURT: Okay.

MR. VEGA: And we specifically asked for, in our
Form 50, we asked for both future and past attendant care.

THE COURT: So when was that, when was your Form
50 filed?

MR. VEGA: It would have been a few months prior
to that, Your Honor.

THE COURT: Okay.

MR. VEGA: I don't have a date.
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THE COURT; Okay. _All right.

MR. VEGA: Now, in July of 2010, the Full
Commission affirmed the Order of Commissioner Wilkersonf
Now Mr. Infinger raises the issue that the Commissioners
would have modified the Order and not made the payment
retroactive. The reason they did that is Mr. Infinger
complained that the Claimant had ﬁot raised the issue
prior to Commissioner Wilkeréon's Order.

Now, regulation 67-709(E), addresses a vote to
affirm and modify is a vote to affirm. .So the Order of
the Full Commission as it stands is an affirmation of
Commissioner Wilkerson's décision.

THE COURT: Okay.

MR. VEGA: Now, I have handed up some -~ my
brief and some adaitional issues that are found within the
commission file. The issue of attended care was not
raised in 2009. 1If you look at what I've marked as
Exhibit D, Your Honor.

THE COURT: All right. Hang on. Is that in the
record‘on appeal? |

MR. VEGA: Yes, sir. 1It's part of the .

Commission file, Your Honor.

| THE COURT:- Okay. All right.

MR. INFINGER: Judge, if I may? I think

Mr. Vega submitted additional records today and it would
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be in the records that he submitted as opposed to the ones
that we filed on Friday;

THE COURT:. Not that.

MR. INFINGER: He submitted some additional
records.

MR. VEGA: Yes, sir, what I handed up -~

THE COURT: Okay.

MR. VEGA: There's an Exhibit D. E and F. And
I would like to address those.

THE COURT; Qkay.

MR. VEGA: The reason I am presenting these is
that if you look at the pre-hearing brief, which according
to the Administrative Procedufes Act, éllows'us to tell
the Commission what we are seeking when we go to a
hearing. Under Subjection 7 it says, Claimant's Spouse
provides attended care and requests reimbursement. That
was to signed by Mark Harbin, March 9th, 2004,

Later on, May 18th, 2004, I filed a subsequent
pre-hearing brief under Subjection 7, Claimant's spouse
provides attendant care and requests reimbursement.
That's May 18th, 2004. 1In 2005, in anticipation -- and
this would be Exhibit F.

THE COURT: Okay.

‘MR. VEGA: 1In anticipation of the hearing before

Commissioner Childs, I submitted a brief on the issue of
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attended care. It's a seven page brief and it outlines
the law both in this state and North Carolina and other
states that have addressed attended care.

So we feel very strongly that the Defendants
have had notice of this issue since at least February of
2004. They have had the Opportunity to provide attended
care in which ever manner they choose. They could have
provided it through the spouse, they could have provided
it throqgh home health care person or they could have
offered to have them admitted in the home. They did no
suéh thing. Defense attorney claims that--

THE COURT: Well let me interrupt you fdr a
second. The surgery - the brain surgery occurred when?

MR. VEGA: 1In October — 1 believe it waé
November. The exposure was October 23, 2002. And the
surgery was in November cof 2002.

THE COQURT: Wait a ﬁinute. I thought the
exposure was October of '017?

MR. VEGA: No, sir.

MR. INFINGER: There were two -—- may I? There
were two cases. He had an 'Ol exposure and an '02
exposure to like a combination of the two and so —--—

THE COURT: Okay.

MR. INFINGER: The two cases have been--

THE COURT: Consolidated.
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MR. INFINGER: Correct.
THE COURT: OQkay.
~ MR. INFINGER: 1I'm sorry to interrupt.

THE COURT: Okay, so that surgery occurred in
‘0272

MR. VEGA: Yes, sir.

THE COURT: And that's when the -- his
disability-- |

MR. VEGA: Increased significantly.

THE COURT: Okay.

MR. VEGA: As the months progressed, tﬁe
seizures manifested and things of that nature.

THE COURT: Okay.

MR. VEGA: Sovwe do not believe we were tardy in
requesting attendant care as an issue that was raised in
2004. We had had discussion with defense counsel about
it, Commissioner Childs was aware ofvit at the time she
rendered her decision. And once Judgé Barber affirmed the
decision and there's been no subsequent appeal; we believe
that defense counsel does not have ground really to raise
the issue--

THE COURT: Don't have standing.

MR. VEGA: No, Your Honor.

THE COURT: 1It's the law of the case is what

you're saying?
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MR. VEGA: Yes, sir. 1In 2QO9, what we decided
to do was to héve Mr. Jarrard_evaiuated again by a
separate.and distinct nurse case manager in order to
ascertain his current condition and his future needs.
Because Leander Hollenbeck had made her decision in 2005.

THE COURT: Okay.

MR. VEGA; So we went through the same
prdcedure. This Sarah Lustick, The Certified Life Care
Planner, took the primary care plan to the primary care
physician, the primary care physician signed c¢ff on the
plan. And it was completely reasonable for Commissioner
Wilkerson to award into the future what had previously
been awarded and to award the past benefits. In other
words, it's essentially a reiteration of what had
previocusly been awarded by Commissioner Childs.

Now, once again, Sarah Lustick in 2009, when she
did her home health care plan, the personal attendant_care
was signed off at 24 hours a day for life. I would allege
that arguing whether the 12 hours -- the $12.00 an hodr,
20 hours a day, seven and a half years is being
unreasonable, is not present before the Court because that
would be a substantial evidence argument. There was no
contrary evidence presented by the Defendants. So there's
not a competing life care plan that states the attended

care should be eight hours a day or 12 versus 20. It's
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the sole testimony of the case.

Now, in my brief, I cited Clark v. Aiken County.

In that case Mr. Clark received a permanent partial
disability award of 30% disability to the spine. That
award was appealed to the Full Commission. During the
pendency of the appeal, Mr. Clark sought additional
medical care treatment and under went a surgery to the
spine. Once the appeal to the Full Commission was
completed, Mr. Clark then filed a new 50, alleging a
change of conditions. 1In 2005, the Court of Appeals
affirmed the decision of the Single Commiésioner, awarding
péyment of benefits and medical care and treatment that
Mr. Clark received during the pendency of the appeal.
The Court reasoned that it was medically

necessary and the fact that it had not been petitioned to

..the Defendants was relevant. The fact is Ms. Jarrard has

provided the care. And will continue to provide fhe care.
And the fact is that we've sought this care since 2004.
The Defendants have failed to provide it.

THE COURT: Okay, let me ask you this, why would
the care go all the way back to '02 then?

MR. VEGA: That's when -- it's to November '02.
Essentially it's the date of surgery. Once he came out of
surgery he was never able to care for himself.

‘THE COURT: Okay.
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MR. VEGA: It's barely over a period of a year
from the time that we made the request --'now actually I
take that back. So it would be all of '03 and part of
'04.

THE COURT: Okay.

MR. VEGA: This issue was also addressed a month
ago on June 2, 2011. Judge John Hayes signed the McDaniel

v. Hands Langer [ph]. And I know that it's pervasive,

Your Honor. But in that case the claimant requested
attendant care from 2006 to 2009 then on-going from 2009.
In that case the Single Commissioner and the Full
Commission stated that he was not:~~ the spouse was not
entitled to attended care from 2006 to 2009 because it
wasn't sought during that peribd. Judge Hayes reversed
that decision, stating that under the Workers'
Compensation Act, when the claimant's medical care is
necessary during the lifetime, 2006 09-: sig;perfpgwgf;r

S RO W e 1

the claimant's lifetime. And the medical(care Aeeds to be
provided.

If I may address briefly the lump sum issue,
Your Honoré |

THE COURT: Yeah.

MR. VEGA: There's a limited scope of review on
the lump sum awards. Because the statute provides for the

lump sum award. So therefore —-- there's a clear intent in
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the w;iting of the statute to have lump sum awards. There
has to be substantial evidence in abuse of discretion. We
presented evidence -- we presented contracts and some
quotes from contraétors who went to the home, inspected
the home, spoke of the damage, repair of the home has been
awarded routinely by the Commission.

With regards to thé fee, we did not calculate
the fee, Wé sent a letter to the Commission, the judicial
department calculates the fee of a lifetime award, writes
us a letter and tells us what the fee is on a lifetime
awafd. And then we submit our fee petition. The fee
petition was signed by the Cohmissioner. The Defendants
submitted no evidence, there's no testimony of an abuse of
discretion. TIt's not enough to allege tﬁe abuse of
discretion. There has to be some testimony by the carrier
as to what the abuse of'discretion would be. |

THE COURT: Okay. I didn't get the impression
that that was highly contested by the Defendant. But let
me ask you this, they're going to -- you know, $700,000.00
is a significant amount of money. And what assurancés
does the Defendant have when the care's provided by the
wife, that if she makes a mistake resulting in injury to
the Claimant? And they would be résponsible~for that.

How are they protected? When they would be protected if

it was an independent CNA. And then the other question I
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have, is how is -- how is the wife qualified to receive

the same pay as someone who's got a dégree and licensed by
the State and all'that sort of thing? |

MR. VEGA: Well the life care planner;

Ms. Lustick, did testify, she did observe the wife
providing the care. And the wife has, in fact, provided
the care. When you see Mr. Jarrard, he's well groomed, he
has his adult help that he needs: .He presents as a person
that's been cared for.

THE COURT: I don't doubt that. I mean, you
know, I don't doubt that someone who's>obviously has an
emotional investment in it, you know; I'm always glad to
hear they would take that -- go the extra mile. That's
not my concern., You know, was there evidence presented --
was there any evidence presented that she was qualified to
get the same pay -- and I don't mean today, because
obviously experignte is a great teacher, but 2002 did she
know what she was..doing? ibﬁfknowf Do you understand?

MR. VEGA: Yes, sir, Your Honor. Well in
response to that, is she's had to learn, obviously she's
héd to learn.

THE COURT: I don't doubt that today she's
probably every bit as qualified. Of course, I don't know

what exactly the qualifications of a certified nursing

assistant are but, vyou know.
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MR. VEGA: Yes, sir. The $12.00 an hour is on
the lower end of the pay for CNA attendant care.

THE COURT: Okay.

MR. VEGA: It's usually $15.00 or more.

THE COURT: Right.

MR. VEGA: 1It's the number that the Commissioner
picked based on the testimony of the life care planner who
was present at the hearihg and testified. And the spouse
testified as to the care that she had provided. ©Now, into
the future, the way that the befendants can mitigate any
exposure, is to provide the care through a trained
professional. We would not deny, and, in fact, we would
argue that Ms. Ja;rard would appreciate the opportunity to
have someone, who's a professional, come into the home and
help care for her husband. Something that she's done for
close to--

THE COURT: Well how come that wasn't addressed
in one of these seven prior Orders? How come that's
not... ,

MR. VEGA: They refused to provide. the care,
Your Honor. |

THE COURT: Okay.

MR. VEGA: Prior to the Order of Judge Barber,
we did not enforce that particular issue because the brain

injury was on appeal.
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THE coﬁRT: Okay.

MR. VEGA: So.we feel that the fi;st opportunity
that we truly had fo bring it to the attention of the
Commission and say, They have to provide it, it was at t@e
hearing with CommissionerIWilkerson. I still contend that
in 2006, Commissioner Childsvaward the attendant care.

The Defendants have simply refused to provi&g”it. Now
they're coming into court today and the&';e asking for
leniency when, in fact, they've had ample opportunity.
They've had all the pleadings that wé have when we pled
aftendant care in 2004. The certificéte of service is to
Mr. Infinger.. |

THE COURT: He's not cdntesting that.

MR. VEGA: 8o they've had ample notice of this
issue. They've simply not provided the attended care.

And frankly, Your Honor, we believe that it's the law of
the case. And for them to allege ﬁow that this’wQuld be
an abuse in discretion to award fetroactively simply ié
not--

THE COURT: Okay.

All right, Mr. Infinger.

MR. INFINGER: Judge Miller, I will say that
while that life caré plan did in one of, I guess, many,
many items you can see in it there, in one of the line she

has there there's no —-- there was never any specific —-
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unlike, you know, sending him to Dr. Jones for this
treatmént, she just mentioned he would need attended care.
There was never any real effort, there was never any
specific reéuests or never —-- anything other than that one
statement in her plan to do it. So it wasn't until, ydu
know, it wasn't until sométime later that the wife says

I'm now entitled to 20 hours a day for $12.00 an hour,

- that it became an issue as far as the amount of what the

fee would be. So while there is a -~ can you understand
that while there is a first real'word on that not -- it's
not until July 14th, 2006 issue-- | -

THE COURT: That was Childs?

MR. INFINGER: That was when Childs -- that's
the one that was affirmed by Judge Barber in 2008,

THE COURT: Right.

MR. INFINGER: In 2008 the Defendants no

longer -- that was January -- October 2008, that's when

. the Defendants no longer appealed or--

THE COURT: Right.

MR. INFINGER: Took the position that he did not
have a brain damage case.

THE COURT: Okay.

MR. INFINGER: But while that statement is in
there, there was never any, you know, specific -~ there

was no doctor to say he should go to this person and have
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this treatment or this attendant care means that he needs
to have on-going nurse show up three times a day or. ' You

know, again, it was a statement in there but it was never

-anything that was a particular, you know, more specific
than that one statement in a laundry list of things on

" that report on that one individual life care planner or

nurse.

THE COURT: Okay.

Well, anything else? This is the first time
I've seen anything in the file so I'm going to have to go
through it a little bit. If -- well, at this point the
Defendant could, if they're ordered to take care of the
attendant care, then you could step in and.say you need to
hire this, is that right?

MR. INFINGER: Well I think actually their

position today is thataweﬁmavr -dégit’yoday,;we_can. I
mean, actually Commissioner Wilkersén;s Order says, that
the wife is the attendant care giver and she shall get‘
that from now and continue.

THE COURT: "~ Right.

MR. INFINGER: I guess we could do a Consent
Order that says the wife is no longer the attendant care
giver and now it's going to be nurse Smith --

THE COURT: Right.

MR. INFINGER: From Home Health Care.
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THE COURT: Well I was just thinking, if she's
going to get this $700,000.00 award and she's got all
these tax problems, of course, that's not a bad problem to
have ~-- anyway. All right, well let me just read through
all this stuff and I'll have to get in touch with you.

MR. VEGA: Thank you, Your Honor.

THE COURT: Thank you. 1It's a pretty
interesting case and I really hope it's the last one I
ever do.

(WHEREUPON, the proceedings were concluded.)
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25th day of July, 2011.

I do further‘certify that I am neither of'kin,
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April 4, 2012
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STATE OF SOUTH CAROLINA %t A

COUNTY OF GREENVILLE 10 MO¥ =7 A 1t 30N THE CIRCUIT COURT

‘ Case No. 11-CP-23-898

Michael Jarrard,
Claimant/Respondent, . ORDER
VS. ' (Non-Jury Appeal from Warkers’ Compensation
_ Commission)
Federal Express,

Employer and Self-Insured/Petitioners.

INTRODUCTION

In this non-jury appeal from an Order of the Full Commission of the Workers’
Compensation Commiséibn, this matter comes before this Court on Petitioner’s appeal
concérning the Respondent’s entitlement to a partial lump sum award as part of his Workers'
Compensation claim. .

Counsel for the Exﬁploycr & Pctit‘i'o;lcr, ~I.~‘cdf:ral Expréss, and the Claimant &
‘Respondent, Michael Jarrard, submitted memoranda of law related to the present appeal, which
the court has considered.

A hearing was held on July-25, 2011. At the hearing, the Claimant & Respondent was
represented by C. Daniel Vega. The Petitioner & Employer was represented by Russell T.
Infinger. | .

STATEMENT OF THE CASE

This non-jury appéal is in régard to the Workers' Cdmpcnsatior_n case of Michael Jarrard

(hereinafter, “Respondent”), WCC No.: 0217907, The Respondent sustained injuries cue to

exposure to chemical procucts on the job resulting in damage o his pulmonary system and brain;
il
Zeq
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and damage due to the aggravation of a pre-existing brain tumor, The Respondent was awarded
lifetime medical care and treatment pursuant to § 42-9-10. for his physical brain injury, including
full-time attendant care 10 be provided by his wife. The Respondent requested a partial lump sum
payment in order to pay his attorney’s fees and make repairs and additions to his home.

In an Order dated April 22, 2010, Commissioner Barden found that the Respondent’s
home is in need of repair after the Respondent submitted contractor bids detailing this repair ana
its cost. Commissioner Barden granted the fee petition for the Respondent's legal fees in this
same Order. Ultimately, Commissioner Barden awarded $9,900.00 for roof repair; replacement
of the storage attachment, and replacement of windows at the Respondent’s house; $908.00 .for
the rcmovai and replacement of the lavatory at the RcsPOﬁdent's house; $5,500.00 for the
in;tallation ofan HVAC unitlat the Respondent’s house; and §$169, 253.27 for payment of the
Respondent’s legal fees. The Full Commission affirmed the Single Commissioner’s decision
and sustained the Order of the Single Commissioner in its entirety in its own Order, dated
January 7, 2011.

The Petitioners, pursuant to S.C. Code Ann, § 1-23-380 and § 42-17-60, peritioned this
court for judicial review of the Orders of the South Carolina Workers’ Compensation |
Commission dated April 22, 2010 and January 7, 2011, The Petitioners allege the Commission
made errors of law in finding the partial lump sum payment was in the best interest of the
Respondent and not prejudicial to the defendant, the cvide;lce did'not support a finding that
Petitioner must make a partial lump sum payment to cover the Respondent's legal costs, and the
legal r;:quircmcnts for lump sum attorney fees were not supported by the Order.

STANDARD QF REVIEW

The Administrative Procedures Act ("APA") provi'dc\s the standard for judicial review of

workers' compensation decisions. Lark v. Bi-Lo, inc, 276 S.C. 130, 276 S.E.2d 304 (1981).
Loe
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Under the APA, this Court can reverse or modify the decision of the Workers' Compensation
Commission if the substzntial rights of the appellant have been prejudiced because the decision
is affected by an error of law or is clearly erroneous in view of the reliable, probative, and
substantial evidence on the whole record. Transp. Ins. Co. v. South Carolina Second Injury
Fund, 389 S.C. 422, 427,699 S.E.2d 687, 689-90 (2010) (citing S.C. Code Ann. § 1-23-
380(5)(d), (e) (Supp. 2009)).

" The Commission is the ultimate fact finder in workers' compensation cases. Jordan v.
Kelly Co.,, 381 S.C. 483, 674 S.E.2d 166 (2009); Shealy v. ‘Aiken County, 341 S.C. 448, 535
S.E.2d 438 (2000). As a general rule, this Court must affirm the findings of fact made by the
Comimission if they are supported by sﬁbstantial evidence. Pierre at 541, 689 S.E.2d at 618.
"Substantial evidence is that evidence whjch; iﬁ éonsidcn'ng the_ reco?d as a whole, would allow
reasonable minds to reach the conclusion the Commission teached.” Hill v. Eagle Motor Lines,
373 S.C. 422, 436, 645 S.E.2d 424, 431 (2007). “The possibility of drawing two inconsistent
conclusions from the evidence does not prevent the Commission's finding from being supported
by substant_iél }evidance. " Id | -

FINDINGS

After due deliberation, review of the memoranda, case law, exhibits, and arguments of
counsel, the Court makes the following findings of law:

In Workers’ Compensation cases the Claimant is entitled to recover a lump sum payment
from the Defendant following an order of the Commission. South Carolina Code § 42-9-301
provides that lump sum benefits can be ordered by the Commission when it is deemed “not to be
contrary to the best interest of the employee or his dependents.” S.C, Code Ann, § 42-9-201
(2011). Nlustrative of this principle is the ruling of the Court of Appeals in Cox v. Mills. Cox v.
Mills, 286 S.C. 226, 332 S.E.2d 562 (Ct. App. 1985). In thét case, the Court of Appeals found

3
Zn
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that where the Claimant needed a lump sum payment to conduct repairs on his house and showed:
an ability to handle large sums of money in a prudent fashiona, the Commission acted properly in
graating his lurnp sum award rcquést. Furthermore, the court held it had a limited scope of
review in this situation, requiring only an analysié as to whether “there is substantial evidence of
record to support the award.” Id. at 227,332 S.E.2d at 56i (citing Lark v. Bi-Lo, 276 8.C. 130,
276 S.E.2d 304 (1981)). While S.C, Code § 42-9-10 states “no total lump sum payment may be
ordered by the commission in any case under this section where the injured person is entitled to
lifetime benefits,” the Claimant only requests the funds needed to make fepairs, not atotal Jump
sum award for his lifetime benefits. S.C. Code Ann. § 42-9-10 (2011).
In the present case, the Respondent submitted substantial evidence regarding his home
repairs to the Commission, including plans and specific coéts pr;rtaining to the anticipated
repairs. The Respondent only requests a partial lump sum payment for these needs, and has ,
clearly and specifically outlined the specific reasons for his request. .Like the Claimant in Cox,
the Respondent _nccd.§ a p@d lump sum paymeni m order to make rt:pé?rs to his house, which
-he otherwise would have made, but for his condition. In order t'o prevent the house from falling
further into disrepair, the Respondent has shown that the award of ‘this partial lump sum is in
accordance with his best interest. |
S.C. Regulation 67-1207 permits the Claimant's attorney to recover fees if the award is
more than 100 weeks and thcre are not sufficient accrﬁed weeks to pay the attorney's fee. S.C.
'Code Ann. Regs. 67-1207 (2011). The Claimant in Glover by Cauthen v. Suitt Construction
Company, who was also receiving lifetime benefits, requested lump sum attorney’s fees pursuant
to S.C. Regulation 67-1207 and S.C. Code § 42-9-10. Glov;:r by Cauthen v. Suitt Constr. Co.,
318 S.C. 465, 468, 458 S.E.2d 535, 537 (1995). The court ruled *{t]he statute and regulation,
when read together, clearly evince a legislative intent to permit recovery of lump sum attorney's
o
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fee to any claimant who receives bepeﬁts in excess of one hundred weeks.” Id. at 469, 458
S.E.2d at 538. The court noted the profound policy impliéations of rcfus‘ing to allow claimants
access to the funds with which to pay their attomey's fees, finding “this result would have a
tremendous cmmg effect on the ability of thé most severely injured employees to obtain the
services of adequate counsel.” Id. at 470, 458 S.E.2d at 53é (citing Corson v. Brown P.roducrs,
120 N.H. 665, 421 A.2d 1005 (N.H. 1980)).

In the present case, the Order of the Commission is entirely in aocordanoeAwith the
relevant regulations, statutes, and case laQ. The Respondent has received a lifetime benefit
award and the accrued benefits of the Respondent are not enough to cover his legal costs. The
Petitioners have offered no other reason as to why the attomey fee award should be overtumed
upon judicial review.

CONCLUSION -

After due deliberation, review of the memoranda, case law, cxhibité, and argument of

counsel, the Court makes the following rulings: | |

| Because the Respondenf submitted substantial cvidence detailing the need for significant
home repairs that will both help his home from falling into further disrepair and help in the aid of
his medical care, the Petitioner's appeal to overturn the partial lump sum award for the
Respondent’s home repairs is DENIED; .

Because the Respondent received a lifetime benefit award and the accrued benefits of the
Respondent are not enough to cover his legal fees, the Petitioner’s appeal to overturn the partjal
lump sum award for the Respondent’s home repairs is DENIED;

The Order of Commissioner Barden, dated April 22, 2010, and the Order of the Full

Commission, dated January 7, 2011, affirming the prior Order of Commissioner Barden, are

hereby AFFIRMED by this Court, and the Respondent is entitled to a partial lump sum payment

5

2
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from the Petitioner for the costs as specified in the April 22, 2010 Order of Commissioner

Barden.

AND IT IS SO ORDERED!

Z‘Q(u/.w

The Honorable Edward W. Miller
Circuit Court Judge

Greenville, SC

Date: November 3 , 2011
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THE STATE OF SOUTH CAROLINA

In The Court of Appeals
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APPEAL FROM GREENVILLE COUNTY PR
Court of Common Pleas s K2 4 ?
B 7
e;.l') A
Edward W. Miller, Circuit Court Judge W 2
7 s
“.’{,;-,_
. ‘!@;?4
Case No. 2011-CP-23-898
Michael Jarrard, ........cocoooevoiviceieeeieeee e e e Respondent,
\2
Federal Express COrporation, .........o.ccceecrimcnnecnienecessninens Appellant.

MOTION FOR LEAVE TO FILE
AMENDED NOTICE OF APPEAL

'Federal Express Corpofa tion hereby moves for leave to amend the Notice
of Appeal previously filed on December 2, 2011. The proposed Amended Notice
of Appeal is attached to this Motion as Exhibit A. In support of this Motion,
Federal Express states as follows:

1. This is a worker’s compensation matter. At issue are two orders of
the Workers’ Compensation Commission. In its order of April 22, 2010, the
Commission affirmed an award of a partial lump sum for Respondent to pay his
attorney’s fees and to make repairs on his home. In its order of July 21, 2010, the
Commission affirmed an award of full-time attendant care by Respondent’s wife.

2. Federal Express appealed both orders to the circuit court, which
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held a single hearing on July 25, 2011. The parties’ arguments during the hearing
focused almost exclusively on the attendant care order.

3. On November 3, 2011, the circuif court entered two separate orders,
one affirming the April 22, 2010 lump-sum award and the other affirming the
July 21, 2010 attendant-care order.

4. Federal Express filed its Notice of Appeal on December 2, 2011. As
required by Rule 203(d)(2), SCACR, Federél Express attached a copy of the
circuit court decision affirming the April 22, 2010 lump-sum award, but it
inadvertently did not attach a copy of the decision affirming the July 21, 2010
attendant-care award.

5. Undersigned counsel discovered the oversight in the course of
drafting the brief, and accordingly now moves for leave to file an Amended
Notice of Appeal to which both decisions of November 3, 2011 are attached.

6. Respondent will not be prejudiced by the granting of this Motion.
The July 21, 2010 attendant-care award was the primary focus of the circuit court
hearing, and thus there is no undue surprise. Further, Respondent will have the
full 30 da};s allbtted by Rule 208(a)(2) to file his initial brief. See Charleston Lumber
Co. v. Miller Housing Corp., 318 S.C. 471, 478, 458 S.E.2d 431, 435-36 (Ct. App.
1995) (forgiving appellant’s error in neglecting to appeal one of a series of cases
tried together and holding that a non-prejudicial clerical error is not fatal to an
appeal).

Accordingly, Federal Express respéctfully requests leave to file an
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Amended Notice of Appeal.

May 9, 2012 ;iussell T. i%&ingg 4\/.

NEXSEN PRUET, LLC

PO Drawer 10648

Greenville, South Carolina 29603
Tel: 864-282-1122

SC Bar No. 2886
rinfinger@nexsenpruet.com

Attorneys for Appellant
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THE STATE OF SOUTH CAROLINA

In The Court of Appeals
J
APPEAL FROM GREENVILLE COUNTY, f & "
Court of Common Pleas f ,
2 q’ﬁ,
Edward W. Miller, Circuit Court Judge £ )f j
Case No. 2011-CP-23-898
Michael Jarrard, ......occoeievecieirciseeree et e es Respondent,
' v.
Federal Express Corporation, ... s Appellant.
PROOF OF SERVICE

I certify that I have served the foregoing Motion for Leave to File
Amended Notice of Appeal on Michael Jarrard by depositing a copy of same in
the United States Mail, postage prepaid, on May 9, 2012, addressed to his

attorney of record, C. Daniel Vega, Chappell, Smith & Arden, P.O. Box 12330,

Columbia, SC 29611, v
wauua %\w\m

May 9, 2012 " Russell T. Infinger
NEXSEN PRUET, LLC
PO Drawer 10648
Greenville, South Carolina 29603
Tel: 864-282-1122
rinfinger@nexsenpruet.com

Attorney for Appellant
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THE STATE OF SOUTH CAROLINA
In The Court of Appeals

APPEAL FROM GREENVILLE COUNTY
Court of Common Pleas.

Edward W. Miller, Circuit Court Judge

Case No. 2011-CP-23-898

Michael Jarrard, .. ......... . oo Respondent,

Federal Express Corporation, . .......oouueerininnnennennnnn... Appellant.

RETURN TO THE MOTION FOR LEAVE
TO FILE AN AMENDED NOTICE OF APPEAL

This return is filed pursuant to Rule 240(e) of the South Carolina Appellate Court
Rules. As the motion under consideration states,. this is a workers’ compensation case in,
which the Appellant asks to amend its notice of appeal to specify that it is appealing not one,
but two orders of the circuit court. |

The argument goes that the Respondent will not be prejudiced by this amendment and
that the failure to attach the previousl& un-attached.order is aclerical error, but this argument
should not be persuasive. This involves more than attaching a new order — the notice of
appeal did not reference this order at all. The circuit court heard not one, but two workers’
compensation appeals, and because the notice of appeal pertained to only one of them, the

Court only has jurisdiction over one of them. The Court should deny the motion to amend.
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BACKGROUND
The previous paragraph’s description of this case as “an appeal in a workers’
compensation case” is not entirely accurate. On July 25, 2011, the circuit court heard two
workers’ compensation appeals involving the parfies inthiscase. One involved the workers’
compensation commission’s decision to give Michael Jarrard some of his benefits in a lump
sum. The other involved the commissionfs\ decision that Federal Express Corporation (Mr.
Jarrard’s employer at the time of his injury) was required to pay Mr. Jarrard’s wife for the

care she has been providing to her husband since his brain surgery. The lump sum order is

" attached to this return as Exhibit A. The attendant care order is Exhibit B.

These orders were not issued close in time to one another. The attendant care order
was issued in July of 2010; the lump sum order was issued in January 0of 2011, These orders
arose out of separate proceedings before the commission. The commission heard the

attendant care claim in August 0of 2009 (hearing commissioher) and April 0f2010 (appellate

- panel). It heard the lump sum claim in March 0of2010 (hearing commissioner):! FedEx filed

separate appeals from both orders. See Exhibit C. The circuit court heard these appeais on
the sairne day, and about four months‘later it issue& two orders affirming the corrimission.
FedEx timely filed and served a notice of appeal. The notice instructs that FedEx is
appealing “the Order of the Honorable Edward W. Miller dated November 3,2011” ard that
FedEx received written notice of the entry of thé order on November9,2011. The only order
attached to the notice was the lump sum order, aﬁd the only docket number listed on the

notice was the docket number for the lump sum order. The notice is attached as Exhibit D.

'"The appellate pénel decided the attendant care claim without oral argument.

2
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ARGUMENT

FedEx argues that the failure to attach a copy of the attendant care order to its notice
of appeal is a clerical error, and it cites this Court’s decision in Charleston Lumber Co. v.
Miller Housing Corp. toinvoke the principle that a non-prejudicial error in a notice of appeal
is not fatal to an appeal. This argument should not be persuasive.

Charleston County Lumber Co. involved aseries of lawsuits to collect on a monetary
obligation. The plaintiff (Charleston County Lumber) was a business that sold construction
materials. The defendants were a homebuilding company (Miller Housing) and its vice
president (Mr. Miller). Mr. Miller executed a pfomissory note to Charleston Lumber on
behalf of himself and his company. He also executed a mortgage on five pieces of real
property. When Mr. Miller defaulted, Charleston Lumber filed six lawsuits. Five ofthe suits
were actions to enforce the collection of the promissory note. The sixth suit sought to
foreclose on the mortgage. Charleston Lumber was the winner in the trial court, and Mr. -

-Miller-and his company appealed. See 318 S.C. 471, 475-77,458 S.E.2d 431, 434-35-(Ct.
App. 1995).

The notice of appeal was deficient in that its numerical list of the cases appealed did
not include one of the five suits to enforce the collection of the note. On appeal, Charleston
Lumber took the position that this was a failure to appeal one of the cases, and that this
failure was a fatal error. See /d. at 477,458 S.E.2d at 435.’

This Court disagreed, observing that “[c]leﬁcd errors in a notice of appeal do not
destroy the appeal.” Id. at 478, 458 S.E.2d at 435. The Court ;ecited that five of the suits

were identical except for the fact that each described a different piece of property, and that
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each suit sought to collect the balance due on a single note. The defendants had submitted
identical answers, counterclaims, and ainended answers to each suit, and although the trial
court never consolidated the five cases, the judge"signed a single order for all of them. /4.
at 477, 458 S.E.2d at 435. This Court also observed that élthougﬁ ‘the 4notice of appeal
omitted one of the cases from its list, the peﬁinent orders had been described and attached
tothe notice. Id. at 478,458 S.E.2d at 436. The Court used these facts to make the case that
Charleston Lumber qould not have been misled l;y the notice of appeal — the appellants’
clear intention was to appeal the rulings against them.

The Court shduld find that our case is meaningfully different, in several respects. For
one, this is not a case where there are multiple and identical lawsuits that are tied to a shared
issue like collecting on 2 promissory note. ’fhese \;vorkers’ compensation appeals dealt with
cnti_rely different issues. One appeal concerned Mr. Jarrard’s request that he receive some
of his benefits in 2 lump sum. The other appeal dealt with whe&er FedEx was required to
pay Mr. Jarrard’s wife for the care she has been providing to ker disabled husband since his
brain surgery. Because of the connection betweeﬁ the lawsuits in Charleston Lumber Co.,
the only reasonable inference from the notice of appeal was that Mr..Miller and his company
were appealing all of the cases; to appeal just five of fhe six would have been nonsensical.
That is not true m our case. FedEx could very well have made a strategic decision not to
‘appeal either of these issues beyond the circuit coﬁrt level.

Another meaningful difference between Charleston Lumber Co. and our case is that -
although Mr. Miller’s notice of appeal did not list the number for one ofthe cases, the notice

described the pertinent orders, and the orders were attached, See318 S.C. at478,458 S.E.2d

4
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at436. This sent at least some signal (beyond the obvious fact that failing to appeal one of
the cases would have made no sense) that the case in question was part of the appeal. This
1s not true for our case. Here, the notice of appeal was written in the singular — FedEx
appeaied “the” order dated . . . and received noti;:e of “this” order on . . . — and the only
docket number on the notice was the docket number for the lump sum order. See Exhibits
A and D2 Nofhing gave Mr. Jarrard, the lower court, or this Court any notice that FedEx
was appealing the attendant care order. With the exception of having the appeals heard in
the circuit court on the same day in July and the court ruling on both appeals on the same day
in November, these controversies between Mr. Jarrard and FedEx were handled separately.
And it should say something that jf FedEx had wanted to appeal one order but not the other
one, its notice of appeal would have looked an awful lot like the one it actually filed.

* Most of what South Carolina’s appellate céurts have written about clerical errors has
arisen in the context of fixing errors in a court order.” In that context, courts have defined
a.clerical error as “a mistake or-omission by a clerk;-counsel, judge or printer, which-is not
the result of exercise of judicial function.” Ex parte Strom, 343 S.C. 257,264,539 S.E.2d
699, 702 (2000) (quoting Dionv. Ravenel, Eiserh&thssocs. ,3168.C.226,230,449S E.2d
251, 253 (Ct. App. 1994)). Something that “changes the scope of the judgment” is not a
clerical error. See Brownv. Brown,3928S.C. 615,623,709 S.E.2d 679, 683 (Ct. App.2011).

Clerical errors at least include things like “misspelling[s], misplaced decimal[s], or []

*The appellate court rules require the notice of appeal to include the docket number of the
case in the lower court. See Rule 203(e)(1)(B), SCACR.

3The court can correct clerical mistakes in orders at any time. See Rule 60(a), SCRCP.
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miscalculation[s].” Id. at 622, 709 S.E.2d at 683. They do not include changes that
recharacterize part of the judgment or impose new terms on the parties. Id. at 623, 709
S.E.2d at 683.

Allowing FedEx to amend the notice of appeal in this way would recharacterize this
appeal — put differently, it would materjally change the appeal’s scope. This has not been
true for the other cases where there has either been a clerical error in the notice of appeal or
a party has &gued issue preservation based on the noﬁce of appeal. In Pittman v. Stevens,
for example, the Supreme Court rejected an error preservation argument because the notice
of appeal was adequate to inform the respondent of the issue pressed on appeal. See 364
S.C. 337,342,613 S.E.2d 378, 380 (2005). In State v. Scott, the defect was that the appellant
served the notice of appeal on the clerk of the wrong lower court.* The Supreme Court wrote
that the citation of the incorrect county in the notice of appeal was a clerical error. 351 S.C.

584, 588, 571 S.E.2d 700, 702 (2002).

- Moodyv.-Dickenson — the case Charleston Lumber Co. relies on for the proposition - -

that clerical errors do not invalidate a notice of appeal — involved the argument that the
appeal should be dismissed because the appellant had incorrectly captioned the case “M‘oody,
as administrator, v. Dickenson” instead of “Moody and others v. Dickenson.” See Moody,
548.C. 526, 531,32 S.E. 563, 565 (1899). In Weatherfordv. Price, the notice of appeal did
not directly refer to the order at issue, but the order was attached to the notice. See 340S.C.

572, 578,532 S.E.2d 310, 313 (Ct. App. 2000).

“The appellate court rules require the appellant to file the notice of appeal with the clerk of
the lower court and the clerk of the appellate court. See Rule 203(d)(1)(A), SCACR.
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Contrast these cases with Conner v. City of Forest Acres, where the original notice
listed only one person as a respondent, but when the appellant filed her brief, she sought to
amend the notice of appeal to add two parties as respondents. See 348 S.C. 454, 460-61, 560
S.E.2d 606, 609 (2002). The Supreme Couﬁ distinguished Moody and said these
respondents had not been served with a notice of appeal within the deadline and had been
misled into believing that they were not parties to the appeal. Conner, 348 S.C. at 461-62,
| 560 S.E.2d at 609-610. The Court repeated that the service of a notice of appeal is a
jurisdictional réquirement and that the Court has no authority to extend or expand the time
in which the notice of appeal must be served. /d. at 461, 560 S.E.2d at 609. This meant that
the appellant had not perfected an appeal against these respondents, and that the court did not
have jurisdiction over. an appeal involving them.

Our case is more like Conner. Although FedEx did perfect an appeal against Mr.

Jarrard as to the lump sum order, it did not perfect an appeal against him as to the attendant

. -care.order. This is-not-a.question of prejudice — as FedEx describes, this-amendment will - -~

not impact Mr. Jarrard’s time to respond to FedEx’s brief. It is a question of properly
perfecting an appeal. ‘Again, if FedEx had wanted to-appeal one order but not the other one,
its notice of appeal would have looked just like the one it actually filed. There was no clue
anywhere inthe notice that this single document was intended to cover both appeals — both
docket numbers and both orders. That difference is a meaningful difference.
CONCLUSION
The Supreme Court has observed that “[p]arties who assail others upon [} purely

technical grounds should be careful to see that their mode of attack is itself technically
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accurate,” Moody, 54 S.C. at 533,32 S.E. at 566, and that is a very fair point. On top of that,
advancing a technical argument is not a particularly pleasant business — nobody likes to
have to press an argument based on procedural rules.

But procedural rules matter, and the fact of the matter is that the amended notice of*
appeal does more than correct a clerical error. It materially changes the scope of this appeal.
The circuit court heard not one, but two workers’ compensation appeals, and because the
notice of appeal — in all respects — pertained to only one of them, the Court only has
jurisdiction over one of them. For that reason, this Court should deny F edEx’é motion for

leave to file an amended notice of appeal.

.Respectfully submitted,

May 21, 2012 3/(,/%1%‘—

Blake A. Hewitt, SC Bar No. 73674
John S. Nichols, SC Bar No. 4210
BLUESTEIN, NICHOLS,

: - THOMPSON & DEEGADO L
Post Office Box 7965
Columbia, SC 29202
(803) 779-7599 .
(803) 779-8995 (facsimile)
bhewitt@bntdlaw.com
jsnichols@bntdlaw.com

C. Daniel Vega :
CHAPPELL SMITH & ARDEN
Post Office Box 12330
Columbia, SC 29611

Attomneys for Respondent

APP 067



THE STATE OF SOUTH CAROLINA
In The Court of Appeals

Court of Common Pleas

APPEAL FROM GREENVILLE COUN'PR E C EEVFD
)

. 012
Edward W. Miller, Circuit Court Judg®{} Court of
ADDeals
Case Nos. 2011-CP-23-898, 2010-CP-23-7077
Michael Jarrard, .........o.ocooooiiiiiic et Respondent,
V.
Federal Express Corporation, ... Appellant.
REPLY IN SUPPORT OF

MOTION FOR LEAVE TO FILE
AMENDED NOTICE OF APPEAL

Respondent concedes that allo{ving Federal Express to amend its notice of
appeal will not cause him any prejudice. In contrast, Federal Express will suffer
significant prejudice if amendment is not allowed, because it would be deprived
of its right to seek appellate review of the circuit court’s order directing Federal
Express to pay for full-time attended care by Respondent’s wife, for the
remainder of his natural life —an amount of approximately $700,000.

It should be noted that the only mistake in the notice of appeal is the -
incorrect case number. Cf. United States v. Taylor, 628 F.3d 420, 422-23 (7th Cir.

2010) (excusing defective notice of appeal  that contained an incorrect case
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number). 1 Respondent complains that Federal Express only attached the lump-
sum order to its notice of appeal, but this argument overlooks the fact that
Federal Express was not required to attach anythi1l1g at all to the notice of appeal.
Rule 203(e)(1), SCACR, sets forth the requirémen’cs for the “Form and Content”
of the notice of appeal:

In appeals from lower courts, the notice of appeal shall contain the
following information: ,

(A) The name of the court, judge, and county from which the
appeal is taken.

(B) The docket number of the case in the lower court.

(C) The date of the order, judgment, or sentence from which the
appeal is taken; and if appropriate for the determination of the
timeliness of the appeal, a statement of when the appealing party
received notice of the order or judgment from which the appeal is
taken .... : '

(D) The name of the party taking the appeal.

(E) The names, mailing -addresses, and telephone numbers of all.
attorneys. of record & names “of the party-or parties
represented by each. S '

There is no requirement in Rule 203(e)(1) to attach a copy of the order or
judgment to the notice of appeal, nor is there any requirement to serve a copy of
the order on the respondent. Rule 203 requires only that a copy of the judgment

. or order appealed be filed with the court along with the notice of appeal:

' Although this case and Benn v. First Judicial District, infra, concern the
interpretation of Rule 3(c), Fed. R. Civ. P,, the requirements of Rule 3(c) are quite
similar to those of Rule 203(e)(1), SCACR. In the absence of any South Carolina
authority on point, the Court may consider decisions interpreting the federal
rules as persuasive authority. See State v. Fripp, 396 S.C. 434, 440-41, 721 SE.2d
465, 467 (Ct. App. 2012) (recognizing that federal authority is instructive in
applying corresponding elements of South Carolina rules).

2
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The notice of appeal shall be filed with the clerk of the lower court
and the clerk of the appellate court within ten (10) days after the
notice of appeal is served. The notice filed with the appellate court
shall be accompanied by the following:

(i) Proof of service showing that the notice has been served
on all respondents;

(i) A copy of the order(s) and judgment(s) to be challenged
on appeal if they have been reduced to writing; ...

Rule 203(d)(1)(B), SCACR. The Rules thus clearly distinguish the notice of
appeal —which must be served on the respondent and filed with the court— from
a copy of the order or judgment—which must be filed with the Court but need
not be served on the respondent.

The cases on which Respondent relies do not counsel against granting the
motion to amend. RéSpondent hinges much of his argument on a definition of
“clerical error”.drawn from cases discussing correction of court orders under
Rule 60(a), S.C.R.C.P. Cases regarding the scope of the circuit court’s authority to
- revise its own judgments simply are not helpful in this context. A much more
pertinent case is Moody v. Dickinson, 54 S.C. 526, 32 S.E. 563, 566 (1899), in which
the Court excused the failure to name two parties as respondents as a “clerical
error.”

Respondent attempts to equate this case ﬁth Conner v. City of Forest Acres,
348 S.C. 454, 560 S.E.2d 606 (2002), but Conner is not at all like this case. In Conner,
the plaintiff sued the City of Forest Acres and two individuals. After the circuit
court entered a single order granting summary judgment in favor of all three

. defendants, Conner filed a notice of appeal naming only the City of Forest Acres

2
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as respondent. In addition to failing to name the individual defendants as

respondents, Conner never served them with the notice of appeal. Further,

Conner should have realized the error withiﬁ days of filing the notice of appeal,
when the Court of Appeals instrﬁcted her to correct the case caption to reflect
that the City was the only respondent. It was only after Conner filed her initial
brief that the Court of Appeals noticed the failure to identify and serve the

individual defendants. The Supreme Court held that Conner’s failure to sexve the -

-individual defendants with any notice of appeal was not a “clerical error.” Id. at

461, 560 S.E.ZH at 609; cf. Moody, 32 S.E. at 565-66 (excusing failure to name two
parties as respondents when the notice of appeal was actually served on the
attorney who represented all of the respondents). More importantly, the Court
held that _Conner should have noticed and corrected the mistake sQonér, and t_hat

her .failure to do so had misled the individual defendants and ca@sed'them

-prejudice. See Conner, 348 S.C. at 462, 560 S.E.2d at 610; ¢f. Moody, 32 S.E. at 566

(permitting correction of notice of appeal when respondents “were in no way prejudiced

or misled”).

Here, in contrast, Federal Express timely served Respondent with the
notice of appeal. Federal Express recdgnized the error in its notice of appeal
while it waé preparing its initial brief (which has not yet been filed), and it acted
promptly to correct the error by filing this motion. Respondent was not misled

and has suffered no prejudice. In short, none of the circumstances that concerned

the Court in Conner are present in this case.
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This is a single worker’s compensation case;? the underlying orders of the
Commission simply concern different components of Respondent’s lifetime
disability award. The circuit court condu;ted a single hearing on Federal
Express’s appeal of those orders, On November 3, 2011, the circuit court issued
two orders affirming the Commission’s rulings. The first page of each order is
virtually identical to the other; the only differences are in the case numbers and
the end of the first sentence. Under these circumstances, the error in the notice of
appeal is understandable and should be excused by this Court.

In Benn v. First Judicial District, 426 F.3d 233 (3d Cir. 2005), the Third
Gircuit granted relief under nearly identical circumstances. Donald Benn filed
suit against three parties— the First Judicial District of Pennsylvania, the City of

- Philadelphia, and the Board of Pensions—under the Americans with Disabilities
Act (ADA). On September 6, 2001, the district court entered two orders: one
granting summary judgment in favor of the Judicial District, and the other
dismissing without prejudice the claims agaiﬁst the City and the Pension Board.
Benn timely filed a notice of appeal from “the Order of the [district court]
entered in the above captioned proceeding on the 6th day of September, 2001.”
Id. at 236. Benn mistakenly attached the order of dismissal, rather than the order
granting summary judgment, to his notice of appeal. He later realized the

mistake and sought leave to amend the notice of appeal. See id.

2 Both of the circuit court’s orders state, “This non-jury appeal is in regard to the
Workers” Compensation case of Michael Jarrard ... WCC No.: 0217907.”
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The Third Circuit allowed amendment of the notice of appeal.
Recognizing the ambiguity created by the entry of two orders on the same day,
the court determined that Benn’s situation was similar to “cases where the
appellant’s notice of appeal implicated two different orders in the same action
and failed to specify the correct order appealéd." Id. at 237. The court applied the

-reasoning of those cases %nd concluded that leave to amend was properly
granted because (1) the orders “were connected in that they were dispositive of
the same case and issued on the same day,” and (2) the Judicial District suffered
no prejudice because “Benn’s mistake was caught and corrected in time to afford
the Judicial District a full and fair opportunity to brief the issues.” Id. at 737-38.

The same result is appropriate in this case. Two orders were entered on
November 3, disposing (;f issues in the same case. Federal Express caught the
mistake and is a_gt_i_rlg o correct it in amplé time for. Respondent to.fully brief the
issues. And Respondent must have been aware that Federal Express desired to
appeal an'award worth $700,000, particulaﬂy when the propriety of that award

was the near-exclusive topic of discussion during the circuit court hearing,

CONCLUSION

Accordingly, Federal Express respectfully requests leave to file an

Amended Notice of Appeal.
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STATEMENT OF ISSUES

Did the Comunission err in awarding attendant care compensation
retroactive to the date of total disability, when Mr. Jarrard waited for
seven years to request such compensation?

Did the Conunission err in awarding attendant care compensation
for hours in which Mrs. Jarrard was not actually caring for her
husband (including time spent performing ordinary household
tasks), at an howly rate that is not supported by the evidence?
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STATEMENT OF THE CASE

This is a workers’ compensation case. Respondent Michael Jarrard
was exposed to hazardous chemicals duﬁﬁg the course of his empléylﬁéﬁt |
with Appellant Federal Express. These exposures resulted in lung damage
and physical brain injury. In July 2006, Commissioner Childs found Mr.
Jarrard permanently disabled and awarded lifetime benefits. (Order, July
14, 2006.) This award was affirmed by an appellate panel (Order, Jan. 8,
2007) and by the Circuit Court. (Order, Oct. 31, 2008.)

Tn March 2009, M. Jarrard sought an additional award of compen-
sation to be paid to his wife for attendant (_;are. (Form 50, Mar, 20, 2009 )
M, Jarrard further claimed that this award should be made retroactive to
November 14, 2002. Federal Express denied this request. (Form 51, Apr. 17,
2009.) Commissioner Wilkerson conducted a hearing on September 11,
2009, following which he awarded compensation for attendant care 20
hours per day, 7 days per week, at the rate of $12.00 per hour. (Order, Jan.
4,2010.) An appellate panel reviewed Commissioner Wilkerson's award
but could not reach consensus. (Order, ]u15.r 21,2010.) Accordingly, the
award was confirmed.

In a separate Form 24 filed September 23, 2009, M. Jarrard sought a
partial lump-sum award to make repairs to his home and to pay his

2
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attorney’s fees. Comumissioner Bardon granted this request. (Order, Apr.
22,2010.) An appellate panel affirmed this award. (Order, Jan. 7, 2011.)
Federal Express appealed the attendant care order and the lump-
sum order to the Circuit Court, which conducted a single hearing
concerning both appeals. (Hearing Tr. July 25, 2011.) The Circuit Court,
Judge Edward R. Miller, affirmed both awards. (Order, Nov. 3, 2011;
Order, Nov. 3, 2011.) Federal Express appealed. (Amended Notice of

Appeal.)
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STATEMENT OF FACTS

Mr. Jarrard was employed by Federal Express as a truck driver and
Dangerous Goods Specialist. In June 2001, he was exposed to chemicals
from a leaking package causing uncontrollable coughing. Mr. Jarrard was
exposed to chemicals a second time in October 2002, again causing
uncontirollable coughing. These chemical exposures have resulted m
permanent lung damage. (Order, July 14, 2006, at 9.) The chemical
exposures also a;ggTavated an existing lesion in M. Jarrard’s brain. (Id.)
Mr..]arrard underwent surgery inl November 2002, d.uringwhich he
| suffered a hemoirhage that resulted in physical brain damage. (Id. at7.)
Following his surgery and continuing to the piesent, Mr, Jarrard’s wife has
taken care of him, assisting him with medications, in'eparing his meals,
taking him to doctor’s appointments, and helping him care for himself.

In 2005, Mr, Jarrard obtained a life care plan from Hollenback and
Associates (APA pp. 189-243), which included a proposal for attendant
care for 16-20 hours a day (APA p. 156). Mr. Jarrard sought an award of
permanent disability, in January 2005, submitting the life care plan as part
of the evidence in suppért of his claim. (APA pp. 189-243.) Although the
life care plan included a provision for atteﬁdant care, and although Mis.

Jarrard was providing attendant care at that time, Mr. Jarrard did not
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request compensation for past or future attendant care. (Form 50 filed Jan.
13, 2005.) Mus. Jarrard testified at the hearing, but Mr. Jarrard’s counsel did
not ask her to describe the care she provided for him. (Hearing Tr. July 13,
2006, at 15-20.) In her order awarding lifetime benefits, Commissioner
Childs ordered payment for “[c]harges fof the medical care of the
Claimant’s injury ... as outlined in the Life Care Plan.” (Order, July 14,
2006 at 10.) The ordexr made no specific provision for attendant care
services, and Mr. Jarrard did not appeal the absence of such an award.
Commissioner Childs’s order was affirmed by an appellate panel and the
Circuit Court and to date remains the law of the case.

In March 2009 (three years after Commissioner Childs’s order), Mr.
Jarrard obtained a second life caie plan, This plan, prepared by Sarah
Lustig, R.N., called in part for Mr. Jarrard fo receive attendant care
provided by Mrs. Jarrard 24 hours a day, 7 days per week, at a rate of
$12.00 per hour. (APA p. 26.) Based on this new plan, Jarrard petitioned for
payment of both past and future attendant care. (Form 50, Mar. 20, 2009.)
On September 11, 2009, Commissioner Wilkerson heard testimony on this
matter. Commissioner Wilkerson thereafter ordered that Mrs. Jarrard

should receive payment for providing attendant care 20 hours per day, 7

5
APP 084



days per week, at $12.00 per hour, commencing on November 14, 2002 and
continuing during Jarrard’s lifetime. (Order, Jan. 4, 2010 at 13.)
Federai Express appealed Commissioner Wilkerson's order (Form

30, Jan. 22, 2010), but the appellate panel could not reach consensus.
Com’nﬁssioner Huffstetler would have affirmed the award, but Commis-
sioners Williams and Beck both found exror in the retroactive portion of
the award. Commissioner Williams would have limited retroactivity to
12005, while Commissioner Williams would not have made any part of the
award retroactive. (Order, July 21, 2010, at7.) Accordingly, the Order of
Commissioner Wilkefson was deemed affirmed. (Order, July 21, 2010.)
Federal Express thereafter appealed this issue to the Circuit Court.
(Petition for Judicial Review, Aug. 25, 2010.) On July 25, 2011, Judge
Edward W. Miller conducted a hearing on this matter as well as on Federal
Express’s appeal of a partial lump-sum award. (Hearing Tr., July 25, 2011.)

_ On November 3, 2011, Judge Miller entered orders affirming both awards.

6
APP 085




SUMMARY OF ARGUMENT

Corunissioner Wilkerson's award of attendant-care benefits is
improper in two ways. First, Commissioner Wilkerson erred in making the
award retroactive to November 14, 2002. Mr. Jarrard did not request
attendant care benefits until March 2009. As a matter of simple fairness,
Federal Express should not be required to pay for attendant care prior to
the date it first received notice that such care was being sought.

Second, the record evidence does nét support the full extent of the
compensation awarded by Commissioner Wilkerson. The award of
compensation for care provided 20 hours per day is improper because it
provides compensation for hours when Mrs, Jarrard is not actually caring
for her husband, including time spent doing ordinary housework. The
howty rate of $12.00 is also improper. This rate may be appropriate for
skilled nursing services, but the record is clear that much of what Mrs.
Jarrard does is not skilled nursing care and should be compensated, if at
all, at a lower hourly rate.

The Circuit Court order should be reversed and the case rémanded

for modifications to the attendant care award.
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ARGUMENT

Commissioner Wilkerson ruled thatan awaxd of compensation for
attendant care provided by a claimant’s spouse is permitted by 5.C. Code
Ann. § 42—15-60((3) (Supp: 2011), which provides in relevant part:

In cases in which total and permanent disability reasonable

and necessary nursing services ... and other treatment or care

shall be paid during the life of the injured employee, without

regard to any limitation in this title including the maximum
compensation limit.

Federal Express does not dispute that compensation for attendant care
provided.by a spouse or other family member may be awarded by the
Commission as “other treatment or care.” Whﬂe the South Carolina
appellate courts have never addressed this issue, the majority of states

~ approve of such awards. See William J. Appel, Annotation, Workers
Compensation: Recovery for Home Service Provided bé/ }Spouse, 67 A.L.RA4th 765
(1989). In particular, North Carolina courtsv havé explicitly épproved the
payment of workers’ compensation benefits for attendant-care services
provided by éfamﬂy member, See, e.g., Boylan v. Verizon Wireless, 685
S.E.2d 155, 159-60 (N.C. Ct. App. 2009). Because South Carolina’s workers’
compensation law was modeled on North Carolina’s, the decisions of the
North Carolina court are “entitled to great weight” in construing the South
Carolina act. See Holley v. Owens C‘orning Fiberglass Corp., 301 S.C. 519, 523,

8
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392 S.E.2d 802, 806 (Ct. App. 1990). In sum, as a general matter the
Comumission may award compensation for attendant care provided by a
claimant’s spouse as “reasonable and necessary ... other treatment.”

This appeal presents two specific questions regarding Conunissioner
Wilkerson's award of compensation for attendant care provided by Mrs. |
Jarrard. First, did the Commissioner err in awarding compensation
retroactive to November 14, 2002 — seven yéars before Mr. Jarrard’s first
request for such benefits? Second, does the evidence in the record support
Comimissioner Wilkerson's decision to award compensation for 20 hours
per day, at a rate of $12.00 per hour? The answer to both of these quesﬁons
is “No.”

L. Because Federal Express was not notified of the need for attendant

care services until March 2009, the retroactive portion of the award
should be reversed.

The Administrative Procedures Act establishes the standard for
judicial review of worker’s compensation decisions. Lark v. Bi-lo, Inc,, 276
S.C. 130, 132, 276 S.E.2d 304, 305 (1981). The Full Commission is the
ultimate finder of fact in workers’ compen’sétion proceedings, but its
conclusions of law are entitled to no particular deference. See Hutson v,

State Ports Auth., 390 S.C. 108, 113, 700 S.E.2d 462, 465 (2010).
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In affirming the retroactive portion of the attendant care award, the
Circuit Court relied on Boylan v. Verizon Wireless, 685 S.E.2d 155 (N.C. Ct.
App. 2009). Boylan is different from this case, however, and does not aid in
resolving the issge raised by Federal Express. In Boylan, the North Carolina
Cominission awarded compensation for past attendant care sexrvices
provided by various members of the claimant’s family. On appeal, thé
employer argued that the retroactive portion of the award was improper
because the claimant failed to seek prior approval for attendant care under
N.C. Gen. Stat. § 97-90(a). Id.at 158. Section 97-90(a) requires Commission
pre-approval of “charges of health care providers for medical compen-
sation.” The North Carolina Court of Appeals rejected this argument,
reasoning that attendant care provided by a family member is not
“medical compensation.” Id. at 159.

Boylan is not on point because the issue here is not Mr. Jarrard’s
failure to seek pre-approval for attendant care services; it is his failure to
seek payment for those services in 2005, when he first sought an award of

benefits from the Commission.! Nothing precluded Mr. Jarrard from

1 Additionally, Boylan is substantially undermined by the North
Carolina Court of Appeals’ subsequent decision in Mehaffey v. Burger King,
718 S.E.2d 720 (N.C. Ct. App. 2011). In Mehaffey, the court rejected an
award of retroactive attendant care benefits because the claimant had

10
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seeking an award of attendant care at that time; his wife had been pro-
viding attendant care for over two years by that point, and the life care
plan prepared by Hollenbeck & Associates noted that attendant care,
would be appropriate. It is M. Jarrard’s failure to provide timely notice,
not any failure to seek pre-approval, that precludes a retroactive award.

- A more helpful caseis St. Clair v. County of Grant, 797 P.2d 993 (N.M.
Ct. App. 1990). Quaid St. Clair obtained a judgment of total disability due
to brain injury in 1984, in an award that included payment of future
medical expenses. Although his wife had been providing attendant care
since the date of the accident in 1983, St. Clair did not seek compensation
for attendant care until 1986, two years after the initial award of total
disability. See id. at 996. The commission granted attendant care benefits
retroactive to the date of injury, but the New Mexico Court of Appeals
reversed. The court reasoned that the commission’s award of future
benefits in 1984 permitted modification of the award to include attendant
care services, but only prospectivelyy. See id. at 999,

The Court should reach the same result in this case. The doctrine of

laches applies in workers’ compensation cases. Richey v. Dickinson, 359 S.C.

failed to obtain pre-approval as required by the workers’ compensation fee
schedules. See id. at 724.
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609, 612-13, 598 S.E.2d 307, 309-10 (Ct. App. 2004). A workers’ compen-
sation claimant cannot sleep on his rights but rather “must prosecute his
claim in a timely fashion.” Id, Mr. Jarrard failed to do so, and as a result
Federal Express has been prejudiced.
| The notice requirements of the Worker’s Compensation Act are
necessary to allow employers to investigate claims and to provide
appropriate, cost-effective care. Those purposes are disserved by
retroactive awards like the one in this case, which holds Federal Express
liable for seven years of attendant care. Had Mr. Jarrard made a timely
request for attendant care benefits in ]anuafy 2005, when he filed his first
Form 50, Federal Express could have addressed the issue then. Mr.
Jarrard’s delay in making this claim deprived Federal Express of any
ability it might have had to investigate the need for attendant care or to
mitigate the cost.

Accordingly, Commissioner Wilkerson’s award of attendant care

benefits should be modified to exclude‘retroacrtivé payments.

II.  The attendant care award should be modified because the record
evidence supports neither the number of hours per day nor the
hourly rate.

The Court must affirm the Commission’s factual findings if they are

supported by substantial evidence in the record as a whdle. See Frame v.
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Resort Servs., Inc., 357 S.C. 520, 527, 593 S.E.2d 491, 494-95 (Ct. App. 2004).
“Substantial evidence is not a mere scintilla of evidence, nor the evidence
viewed blindly from one side of the case, but is evidence which,
considering the record as a whole, would allow reasonable minds to reach
the conclusion the administrative agency reached in order to justify its
action.” Id.at 527~28, 593 S.E.2d at 495. “[A]n appellate court can reverse or
modify the Appellate Panel's decision if the appellant's substantial rights
have been prejudiced because the decision is affected by an error of law or
is clearly erroneous in view of the reliable, probative and substantial
evidence on the whole record.” Fishbourne v. ATI Sys. Int’l, 384 5.C. 76, 85,
681 S.E.2d 595, 599-600 (Ct. App. 2009). |

Federal Express does not dispute that Mr. Jarrard needs attendant
care, But it is Mr, Jarrard’s burden to establish that the requested compen-
sation is both “reasonable and necessary.” S.C. Code Ann. § 42-15-60; see
Pilgrim v. Eaton, 391 S.C. 38, 48-49, 703 S.E.2d 241, 246 (Ct. App. 2010). The
proof offered by M, Jarrard does not support Commissioner Wilkerson's
award. First, the award of 20 howrs per day rests entirely on Mrs, Jarrard’s
testimony that she has slept no more than four hours per night since

November 14, 2002. Second, the evidence does not support an houtly rate
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of $12.00. While the care Mus. Jarrard provides is impoxtant, it is not skilled
nursing care and should not be compensated as such.

Some courts have adopted a four-factor test for the determination of
* whether attendant care provided by a spouse is compensable. See, e.g.,
Warren Trucking Co. v. Chandler, 277 5.E.2d 488, 493 (Va. 1981). North
Carolina, however, has rejected this standard in favor of a “flexible case-
by-case approach in which the Commission may determine the reason-
ableness and medical necessity of partigulér attendant care services by

reviewing a variety of evidence.” Shackleton v. S. Flooring & Acoustical Co.,

712 S.E.2d 289, 300-01 (N.C. Ct. App. 2011).

A.  Commissioner Wilkerson erred in awarding compensation
for 20 hours per day of attendant care.

A critical aspect of this case is that Mr. Jarrard seeks payment only
for attendant care services provided by his wife, and the award must be-
viewed through the lens of that—requést. The request for attendant-care
compensation rests on the assumption that only Mrs, farrard will provide
care for Mr. Jarrard for 20 hours pef day, 365 days per year. Federal
Express does not question Mis. Jarrard’s devotion to her husband or the
quality of the care she provides, But as a practical matter it is unlikely that |

Mirs. Jarrard has been caring for Mr, Jarrard 20 hours of every day since

14
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November 2002. It is far more likely that Mrs. Jarrard has provided care for
a smaller number of hours every day.

On September 11, 2009, a hearing on the issue of attendant care was
held before Commissioner Avery Wilkerson. During the course of the
hearing, Ms. Lustig testified she based her assessment on a single visit to
the Jarrard home that lasted for four or five hours. (Hearing Tr, Sept. 11,
2009 at 40.) She admitted that she did not witness Mrs. Jarrard actually
caring for her husband, but instead based her recommendation on Mus.
Jarrard’s demonstration of how she cared for her husband. (Id. at 41-42.)
Ms. Lustig testified that while she recommended Jarrard's wife be paid for
24 hours a day, 7 days a week for attendant care, she acknowledged that
Mrs. Jarrard is not actually providing care during all of those hours, and
indeed may not be present atall. (Id. at 43-44.) In essence, Ms. Lustig
testified that because someone is with Mr, Jarrard for 24 hours of every day,
Mrs. Jarrard should b¢ compensated for 24 hours of attendant care every
day. |

An award of 20 hours per day of attendant care might be appro-
priate if Mr. Jarrard requested care to be provided by more than one
provider, or care only by Mus, Jarrard for fewer than 20 hours. An award

based on such a request would have more support in the evidentiary
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record, Having requested compensation only for Mus. Jarrard, however,
Mr. Jarrard must prove that Mis, Jarrard is actually occupied with caring
for Mr. Jarrard for 20 hours per day. 2

The award of 20 hours per day is also improper because much of
what Mrs, Jarrard does is not “treatment.” S.C. Code Ann. § 42-15-60
(authorizing benefits for “other tt.'eatmen_t or care” (émphasis added)). To be
compensable under § 42-15-60, the services provided by Mrs. Jarrard
“must be incident to medically necessary attendant care services and
central to the employee’s physical health or personal care. Nonmedical
homemaking services are not comﬁensable as ‘nursing’ services.” 2 Modern
Workers Compensation § 202:29 (emphasis added). Mrs. Jarrard's
testimony establishes that she does provide “treatment” to M. Jarrard by
monitoring his medications, seeing to ms physical comfort, and assisting
him with personal care. (Hearing Tr. Sept. 11, 2009, at 9, 18). But she also
spends part of her day on house_hcgld tasks such as cooking, cleaning, and
doing laundlér-— all things she did before Mr., Jarrard’s disability. (Id.at24-.
26.). Such ordinaiy household services are not compensable under § 42-15-

60. See Jerome v, Farmers Produce Exch., 826 SSW.2d 3, 6-7 (Mo. Ct. App.

2 Actually, Mr. Jarrard requested that Mrs, Jarrard receive payment for
24 hous per day of attendant care.
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1991) (affirming comimission order that granted compensation for 11%2
hours per week of nursing care but denied compensation for 13% hours of
meal preparation and planning), overruled on other grounds, Hampton v, Big
Boy Steel Erection, 121 5.W.3d 220 (Mo. 2003).

Because the evidence does not support an award of 20 hours per day
for “other treatment” provided by Mis. Jarrard, the award should be
modified so that the number of hours per day reflects only those hours

that Mrs. Jarrard actually spends providing necessary care to Mr. Jarrard.

B.  Commissioner Wilkerson erred in awarding compensation
at the hourly rate of $12.00.

The evidence does not support the hourly rate of $12.00 awarded by
Commissioner Wilkerson. Ms. Lustig testified that her recommendation
that Mrs. Jarrard be paid $12.00 per hour came from calling three private
agencies that provide attendant care and skilled nursing. (Hearing Tr.
Sept. 11, 2009 at 45.) She did not, however, perform any }'esearch into the
qualifications of these facilities, nor did she do any addiﬁl);\al research
regarding the appropriate rate of pay for spousal care. (Id.) Furthermore,
Ms. Lustig based her estimate on the amount these agencies charged clients
for their services—an amount that would include the agencies” overhead

and profit margin —rather than the amount those agencies paid their

_employees. The North Carolina Court of Appeals, however, has held that
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the amount nursing assistants are paid is the proper measure of
" compensation for spousal attendant care, not the amount én agency
charges for nursing services. See Levens v. Guilford Cty. Sch., 567 SE.2d 767,
771-72 (N.C. Ct. App. 2002). |

Additionally, Mrs. Jarrard has no training in nursing. While Ms.
Lustig testified that Mis, Jarrard prﬁvides excéllent care to Mr. Jarrard, the
fact remains that this care is unskilled. Compensation should not be
premised on hourly rates applicable to skilled nursing services.

Because the evidence does not support an award of $12.00 per hour
for Mrs. Jarrard’s servicés, the award should be mc;dified to reflect a more

appropriate hourly rate.
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CONCLUSION

For the reasons set forth above, Federal Express asks the Court to
reverse or modify Commissioner Wilkerson's order by (a) vacating the
retroactive portion of the award; (b) reducing the number of hours of

attendant care per day; and (c) reducing the hourly rate,

Respectfully submitted,
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The South Carvoling Qllpurt of Qppeals

" Michael Jarrard, Claimant, Respondent,
V.
Federal Express, Employer and Self-Insured, Appellant.

Appellate Case No. 2011-204646

ORDER

On November 3, 2011, the circuit court issued two orders involving the parties. It
appears that the orders arose from the same case before the Workers'
Compensation Commission, WCC No. 0217907, but from separate cases in the
circuit court. The first case, Case No. 11-CP-23-898, involved the partial award of
lump sum benefits, and the second case, Case No. 10-CP-23-7077, involved the
award of attendant care benefits. Appellant timely filed a notice of appeal,
appealing "the Order . . . dated November 2, 2011." The notice of appeal
references only Case No. 11-CP-23-898, and Appellant attached the lump sum
benefits order to the notice of appeal. '

Appellant has now filed a motion for leave to file an amended notice of appeal,
arguing it inadvertently failed to attach the attendant care order. Respondent filed
a return in opposition to the motion, arguing this Court is without jurisdiction to
hear an appeal stemming from the attendant care order because Appellant failed to
timely serve a notice of appeal from that order. Respondent adds that granting
Appellant's motion would materially change the scope of this appeal. Appellant
filed a reply, arguing its reference to the wrong case number was a clerical error,
and the filing of an amended notice of appeal would not prejudice Respondent.

"This Court has previously held that a mere clerical error in a notice of appeal does
not warrant dismissal of the appeal." See Weatherford v. Price, 340 S.C. 572, 577,
532 S.E.2d 310, 313 (Ct. App. 2000) (citing Charleston Lumber Co. v. Miller
Housing Corp., 318 S.C. 471, 458 S.E.2d 431 (Ct. App. 1995)). Our review of
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Appellant's notice of appeal, however, does not indicate Appellant's notice of
appeal contained a clerical error. As set forth above, Appellant's notice of appeal
provides that Appellant is appealing "the Order . . . dated November 2, 2011," and
references the Case No. 11-CP-23-898. The only order attached to the notice of
appeal was the lump sum order. Accordingly, Appellant failed to perfect an appeal
from Case No. 10-CP-23-7077 and the attendant care order, and thus, this Court
lacks jurisdiction to entertain an appeal from that order. See Rule 203(b)(1),
SCACR ("A notice of appeal shall be served on all respondents within thirty (30)
days after receipt of written notice of entry of the order or judgment."); Rule
263(b), SCACR ("The time prescribed by these Rules for performing any act
except the time for serving the notice of appeal under Rule[] 203 .". . may be
extended or shortened by the appellate court - . . ."). ‘

Appellant's motion to amend is therefore denied. Within thirty days, Appellant
shall serve and file an amended initial brief arguing only those issues relating to
Case No. 11-CP-23-898.

Columbia, South Carolina

cc:
C. Daniel Vega
Russell Thomas Infinger
Blake Alexander Hewitt
John S. Nichols
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THE STATE OF SOUTH CAROLINA
In The Court of Appeals

APPEAL FROM GREENVILLE COUNT{? ) C N 47

Court of Common Pleas ) E B
. Wil
Edward W. Miller, Circuit Court Jud@n 20

Case Nos. 2011-CP-23-898, 201 0-CP-23-7077

Michael Jarrard, ...ooooeveicveerinnnnee, ........................................ Respondent,

Federal Express Corporation, ........iccveeieroeeicenn e Appellant.

PETITION FOR REHEARING
AND SUGGESTION FOR REHEARING EN BANC

Federal Express Corporation respectfully files this petition for rehearing, asking
this Court to reconsider its June 29, 2012 order denying Federal Express’s motionbto
amend its notice of appeal. Because this order'hagd the effeét of dismissing the primary
issue raised in Federal Express’s appeal, this peﬁtion for rehean'ng is properv pursuant to
Rules 221(a) .and 240(i), SCACR. Furthermore, a determination about which errors
constifute un-amendable and fatal errors to a notice of appeal is a question of excepfional
importance to the appellate process, and therefore, en banc consideration of this issue is

warranted. Rule 219(a), SCACR. As explained more fully below, Federal Express urges

this Court to find that where, as here, the error in a notice of appeal is clerical in nature,

does not prejudice the respondent, and is promptly brought to the attention of the

respondent and the Court in good faith, the motion to amend should be granted.
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BACKGROUND

This is a workers’ compensation case that was heard by the Appellate Panel on
different dates, but retained a single case number. The claimant, Michael Jarrard, was
exposed to hazardous chemicals while working for Federal Express, causing physical
damage to his brain and lungs. In July 2006, the single commissioner found he was
permanently disabled and awarded him lifetime benefits. This award was affirmed by the
Appellate Panel. Federal Express pursued no further appeal and has abided by this award.

Then, in March 2009, Jarrard sought compensation to be paid to his wife for the
attendant care services she provides for him. Thé single commissioner found Jarrard was
entitled to these benefits both prospectively and retroactively. In a split decision from the
Appellate Panel, the award was affirmed on July 21, 2010. In a separate Form 24, which
Jarrard filed in September 2009, he also requested a partial lump-sum award to pay
attorney’s fees and to make repairs to his home.‘The Commissioner granted this request,
and the Appellate Panel affirmed on January 7, 2011.

Both the attendant care and lump-sum orders were appealed to the circuit court
- and were heard in a single hearing before Judge Edward W. Miller. During the hearing,
the parties’ arguments focused almost entirely.on the propriety of the attendant care
award. On November 3, 2011, Judge Miller issued two orders, affirming both the
awards. Even though the cases stemmed from the same injury and had the same case
number in the Workers’ Compensation Commission, the case numbers at the circuit court
were different: the award affirming the attendant care benefits had a case number of
2010-CP-23-7077; the award affirming the partial lump-sum award had a case number of

2011-CP-23-898.
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On December 2, 2011, Federal Express served a timely notice of appeal from “the
Order of The Honorable Edward W. Miller dated November 3, 2011.” Federal Express
inadvertently listed only case number 201 1-CP-23-898. Additionally, when Federal
Express filed its notice of appeal, it failed to attach the 2011-CP-23-7077 order.

Prior to filing its Initial Appellant’s Brief, Federal Express discovered that the
notice of appeal it had served on Jarrard excluded case number 2010-CP-23-7077 from
its caption and that the copy of the notice of appeal it filed with the Court of Appeals had
only the one order attached. Immediately upon recognizing this error, Federal Express
brought it to Jarrard’s and the Court’s attention, so as to admit the error, correct it, and
prevenf any potential prejudice a delay in:;zorrecting the error might cause. Jarrard
opposed the amendment, and a panel of this Coﬁrt denied Federal Express’s motion to

amend the notice of appeal. It is from this denial that Federal Express.seeks rehearing.

LAW/ANALYSIS

“While [the South Carolina Supr.emé] Court has consistently held sérvice of the
notice of appeal is a jurisdicﬁonal requirement, nén—prejudicial clerical errors in the
notice are not detrimental to the appeal.” State v. Scott, 351 S.C. 584, 587, 571 SE.2d
700, 701-702 (2002). See also Rule 263(b), SCACR (affording the appellate court
discretion to expand the time fo; serving, filing, and correcting anything other than the
time for serving the notice of éppeal). Historically, our appellate courts have generously
allowed parties to correct errors in an effort t6 promote justice and ensure that appeals are
decided on their merits and not on mere technicalities. Cf Elam v. South Carolina Dept.
of Transp., 361 S.C. 9, 25, 602 S.E.2d 772, 780 (2004) (“[Clivil procedure and appellate

rules should not be written or interpreted to create a trap for the unwary lawyer or party . .
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. 7). Indeed, the clerk’s office routinely sends letters to parties allowing them an
opportunity to correct errors such as: the failure to list a lower court case number, the
failure to reveal the lower court judge and date of the order, the failure to attach the lower
court order, the failure to include a certificate of service, the failure to correctly caption
the apl-)eal, the failure to timei; file a notice of appeal, etc. In fact, the Court does not
limit its leniency to notices with only one or two of these errors, but allows the appellant
to correct notices even when the defects are numerous. Here, the error Federal Express
made was so minor as to be undiscoverable by the clerk’s office. Furthermore, because it
was inadvertent, the error was not discovered by Federal Express until it began preparing
its initial brief.

The cases favor liberally allowing amen@ments to the notice of appeal where the
errors are minor enough so as to not prejudice the respondent. See, e.g., Charleston
Lumber Co. v. Miller Housing Corp., 318 S.C. 471, 478, 458 S.E.2d 431, 435-36 (Ct.
App. 1995) (forgiving appellant’s error in neglecting to appeal one of a series of cases
tried together and holding that a non-prejudicial clerical error is not fatal to an appeal);
see also Moody v. Dickerson, 54 S.C. 526, 531; 32 S.E. 563, 565 (1899) (allowing the
amendment of a notice of appeal to add additional respondents where the amendment was
filed soon after the error was discovered and there was no evidence the additional parties
were misled or prejudiced); Weatherford v. Price, 340 S.C. 572, 578, 532 S.E.2d 310,
313 (Ct. App. 2000) (finding the failure to ref&ence the order on appeal was not fatal
where the order was attached to the notice).

Indeed, the very case upon which Jarrard relies, Conner v. City of Forest Acres,

348 S.C. 454, 560 S.E.2d 606 (2002), illustrates why Federal Express’s error should be
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forgiven. In Conner, the plaintiff sued the City of Forest Acres and two individuals. After
- the circuit court entered a single order granting summary judgment in favof of all three
defendants, Conﬁer filed a notice of appeal naming only the City of Forest Acres as
respondent. Conner did not name the individual defendants as respondents and never
served them with the notice of appeal. Moreover, Conner did not correct her error even
after receiving a letter from the Court of Appeals, advising her to revise the case caption
to reflect that the City was the only respondent. It was only after Conner filed her initial
brief that the Court of Appeals noticed that Conner never served the individual
defendants. Upon making this discovery, the Court of Appeals informed the parties of
this defect, and it was then that Conner finally amended her Notice of Appeal. The
Supreme Court held that Conner’s failure to serve the individual defendants with any
notice of appeal was not a “clerical error.” Id. at 461, 560 S.E.2d at 609. The Court
contrasted Conner’s error to that of Moody v. Dic.:kerson, supra, where the Court allowed |
an appellant to correcﬁ his notice of appeal to add parties because the appellant’s motion
to amend was prompt and the opposing parties were not misled. The Court in Conner
held that the appellant should have noticed and corrected the mistake sooner, and that her
failure to do so had misled the individual defe'ndants and caused them prejildice. See
Conner, 348 S.C. at 462, 560 S.E.2d at 610.

Here, in contrast, Federal Express timely served Respondent with the notice of
appeal. Federal Express recognized the error in its notice of appeal while it was preparing
its initial brief, and promptly filed a motion to é.ménd before the initial brief had been
filed. Jarrard has not suffered any prejudice and did not argue otherwise in his return to

the motion to amend. Moreover, Jarrard must have been aware that Federal Express
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desired to appeal the attendant care award worth $700,000, particularly when the
propriety of the award was the near-exclusive topic of discussion during the circuit court
hearing. In fact, Jarrard may have never have even noticed the technical error had Federal

Express not attempted to correct it in good faith.

CONCLUSION

Iﬁ appealing Judge Miller’s award of attendant care services, Federal Express
timely served Jarrard with a notice that correctly listed the names of the parties, the name
of the lower tribunal, the name of the trial court judge, and the date of the order. What
Federal Express did not do was list the case number associated with the attendant care
award. Likewise, whep it filed its notice of appeal with the Court of Appeals, it attached
the lump-sum award order, and not the attendant care order. Because this error was
inadvertent, was promptly corrected in good faith, and did not cause any prejudice to
Jarrard, nothing in the Appellate Court Rules or prior case law prevents this Court from
allowing the appeal to be determined on its merits. Federal Express respectfully requests
the panel reconsider its order denying the motion to amend, and in the event the panel

wishes to stand by its order, suggests the Court of Appeals consider the matter en banc.
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Respectfully submitted,

Tuly 16,2012
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THE STATE OF SOUTH CAROLINA
In The Court of Appeals

APPEAL FROM GREENVILLE COUNTY /iy ] 6
' 7

Court of Common Pleas
[N,

Edward W. Miller, Cir(é-uit Court Judgé- OLI',TOf Appe o
S

Case No. 2011-CP-23-898

MIChael JAITArd, .........ocoovoiiiieiee et et Respondent,

Federal Express COrporation, .......ccococciireeeeievinrieneeresensieresseseseessesess v Appellant.

PROOF OF SERVICE

I certify that I have served the foregoing Petition for Rehearing and Suggestion
for Rehearing En Banc on Michael Jarrard by electronic mail and by depositing a copy in
the United States Mail, postage prepaid, on July 16, 2012, addressed to his attorneys of
record, Blake A. Hewitt, Bluestein Nichols Thompson Delgado, LLC, P.O. Box 7965,

| Columbia, South Carolina, 29202, bhewitt@bntdlaw.com; and C. Daniel Vega, Chappell,

Smith & Arden, P.O. Box 12330, Columbia, SC 29211.

July 16,2012 ' Sharon A. Werdenie
Legal Assistant to Tanya A. Gee
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THE STATE OF SOUTH CAROLINA
In The Court of Appeals

APPEAL FROM GREENVILLE COUNTY
. Court of Common Pleas

Edward W. Miller, Circuit Court Judge

Case No. 2011-CP-23-898

Michael Jarrard, .. ..ooovvervnrnnnnn. e, e Responde;nt,

Federal Express Corporation, .............. . e i «... Appellant,

RETURN TO PETITION FOR REHEARING

This return is filed pu¥suant to Rule 240(e) of the South Carolina Appellate Court -
Rules. In addition to requesting rehearing, FedEx sﬁggestéd ﬁat the Court h'eai this issue en
bane, Rule 219(b) of the appellate court rules prohibits any response to this suggestion,

Like FedEx’s original motion to amend, the argument goes that the Respondent will
not be prejudiced by allowin‘g FedEx to amend its ﬁotice of appeal and that the failure to
attach the previously un-attached order or reference the order are clerical erroré, but an error
does not become ai “clerical error” just because it was inadvertent, and none of the South
Carolina cases describing clerical erf_ors are fairly comparable, The guiding principlé of the
relevant cases is that where the notice of appeal and accompanying documents are technically

deficient but are such that they logically imply an appea!l of a certain scope, amendments that

APP 109




conform the notice to that scope are permissible. Amendments that take the scope of the
appeal beyond that which is logically implied in the notice and accompanying documents are
not permissible, and a partj' may not use an amended notice to cure an un~perfected appeal
outside the appeal deadline. That is what FedEx is attempting to do here.

L.

Mr. Jarrard agrees that this petition for rehearing is appropriate uﬁder the rules, but
applying that to the circumstances of this case should say something about the notice of
appeal, the errors in it, and some of the arguments in the rehearing petition,

Mr. Jarrard agrees that denying FedEx’s motion to amend has the effect of deciding
the appeal of the attendant care order (docket number 2010-CP-23-7077), and as the parties
have observed, FedEx’s motion results from the fact that these two workers’ compensation
appeals have different case numbers. FedEx’s petition for rehearing downplays the
significance of the case numbers. It points out that “the cases stemmed from the same injury
and had the same case number in the Workers’ Compensation Commission[,]” (Petition,
p.2). FedEx also offers that Mr. Jarrard “must have been aware that [FedEx] desired to
appeal the attendant care award worth $700,000, particularly when the propriety of theawz.lrd
was the near-exclusive topic of discussion during the circuit court hearing.” (Petition, pp.5-
6). The argument seems to be that despite the fact that the notice of appeal contains only one
docket. number, has only one order attached, and is written in the singular — it says “the
order” — Mr. Jarrard must have known an appeal of the attendant care order was included.

One fair push-back to this argl.lment is the fact that FedEx’s actiéns with respect to

the lump-sum order (lower court docket number 2011-CP-23-898) tell the opposite story.

2
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Although the lump-sum order was attachéd to the no,tiée of appeal, and the docket number
for that order was listed on the notice, the initial brief .Fe_dEx filed in this Court never argues
that the lump-sum order is wrong. Sec Attachment A (Fe‘dEx’s' Initial Brief). The lump.-
sum order does not involve a trivial amount of money; it orders FedEx to pay Mr. J atrard"s
attorney roughly $170,000 in attorney’s fees and ‘grants Mr. Jarrard roughly $16,000 for
repairs to his house. Here is the point: it is a. bit of double-speak to say that Mr. Jarrard
should have anticipated an appeal of the order that is rof referenced in the notice of appeal
'when the appeal of the only order that s referenced in the notice is being abandoned.

This point is not a game-changer. This says nothing about whether these errors are
truly “clerical” or whether the Court was correct when it held that FedEx had failed to perfect
an appeal of the lump-sum order. But it is not fair to say that “the error was not discovered
by the clerk’s office,” (Petition, p.4), and that Mr. Jarrard should have known this other order
was included in the appeal. The notice of appeal appears correct on its face; there was no
error for the clerk’s office to discover. And to someone who knew about both issues in the
case, the notice gave the sigpal that FedEx was not appealing the attendant care order.
Sometimes litigants abandon issues.. FedEx now appears to be doing that very thing with the
lump-sum order; the order they unquestionably appealed. |

II.

One of the guiding principles of the clerical error cases is that context — not
inadvertence — matters. For exémple, it was fair to call the omission of one docket number
“clerical” when the case was one of six related cases, five of the cases were identical; the

cases were all resolved in a single order, and appealing only five of the six cases would have
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been fatal to the appeal. That was the situation in Charleston Lumber Co. v. Miller Housing
Corp., 318 S.C. 471, 458 S.E.2d 431 (Ct. App. 1995). On the other side, it was not fair to
attempt to add a party from trial as a respondent after the deadline for serving a notice of
appeal had passed. Although the appellant could legitimately claim that the eleventh-hour
respondent was not truly prejudiced — the respondent would still have the full time to file
arespondent’s brief — and although fhe omission may have been inadvertent, the fact of the
matter was tﬁat the appellant had failed to perfect an appeal as to those parties. This was the
situation in Conner v, City of Forest Acres, 348 S.C. 454, 560 S.E.2d 606 (2002).

This principle runs throughout the clerical error cases. Where a notice of appeal
gives fair notice of what is in play, a technical deficiency in that notice does not defeat an
‘appeal. See Pittman v. Stevens, 364 S.C. 337,613 S.E.2d 378 (2005) (notice adequate to
inform the respondeni of the issue presented); Stafe v. Scott, 351 S.C. 584, 571 S.E.2d 700
(2002) (notice accurate on its fa;e but served on the clerk of the wrong lower court);
Weatherfordv. Price, 340 S.C. 572, 532 S.E.2d 310 (Ct. App. 2000) (notice did not directly
refer to the order, but the order was attached); Moody v. Dickins‘on, 54 S.C. 526,32 S.E.563
(1899) (caption incorrectly read “Moody as administrator v. Dickinson” instead of “Moody
and others v. Dickinson”). On the other side, where an altération would change the scope -
of the document — in most cases, a judgment — the alteration is not “clerical,” regardless
of whether its omission from the original document was inadvertent. See Br;)wn v. Brown,
392 S.C. 615,709 S.E.2d 679 (Ct. App. 2011). Thisis not a hidden danger for the unwary.
Saying that perfecting an appeal requires a party to either attach the order or reference the

order in some way is not seiting much of a trap.
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1.

As Mr.J arral‘&i;s original return described, nobody likes pressing a proqedural point,
but the parties cannot confer jurisdiction over an appeal by consent. Conner, 348 S.C, at
461, 560 S.E.2d at 609 (court cannot extend the deadline for serving the notice of appeal);
Plante v. State, 315 S.C. 562, 463, 446 S.E.2d 437, 438 (1994) (parties cannot confer
jgrisdiction by consent). Yes, these cases had the same case number before the workers’
compensation commission, but that was not always the case. See Attachment B, p.5, §14
(from the hearing commissioner’s order-in the lump-sum case). Moreover, it made sense that
the cases had separate numbers in circuit court; they were handled separately at the
commission, and by the time the commission issued its order on the lump sum, the appeal
of attendant care issue had been pending for almost five(5) months. See Attachment C(the
lump sum order and the petition for judicial review of the attendant care case). The

conclusion that the notice did not confer jurisdiction over the attendant care order is sound.

Respectfully submitted,

Tuly 26, 2012 &@&%@Q\
' _ Blakg A. Hewitt, SC Bar No. 73674

John,8. Nichols, SC Bar No. 4910
STEIN, NICHOLS,

THOMPSON & DELGADO

Post Office Box 7965

Columbia, SC 29202

"(803) 779-7599

(803) 779-8995 (facsimile)

bhewitt@bntdlaw,com

jsnichols@bntdlaw.com

Attorneys for Respondent
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THE STATE OF SOUTH CAROLINA
In The Court of Appeals

Court of Commqn Pleas

APPEAL FROM GREENVILLE COUNTY R F C
“LEIvp

Edward W. Miller, Circuit Court Judge AUs 9 g 201

Case Nos. 2011-CP-23-898, 2010-CP-23-7077

Michael Jarrard, ........cccccoooveennicnniiiennen, e e e Respondent,

Federal EXpress COrporation, .........oeceiovireureemrecesermemsssssesesessnsesesssnessnnne Appellant,

APPELLANT’S REPLY IN SUPPORT OF
ITS PETITION FOR REHEARING AND
SUGGESTION FOR REHEARING EN BANC

Federal Express submits this Reply not to unnecessarily belabor the issue regard-

ing its request to amend the Notice of Appeal, but to make three simple and brief points:

1. Federal Express’s error does not.deprive this Court of jurisdiction,.

The issue before the Court is not a jurisdictional one. Unlike Conner v. Forest
Acres, 348 S.C. 454, 560 S.E.2d 606 (2002), upon which Jarrard heavily relies, ours is
- not a situation where we inadvertently failed to serve a party. Here, the proper party was
tirﬁcly served with the notice of appeal, albeit a notice that had a defect. Our failure was
to list the incorrect case number on the notice that wés served on Jarrard, even though the
correct hearing date and judge were listed. While this mistake understandably made Jar-
rard think Federal Express would argue only about the lump sum payment in its

Appellant's brief and not the attendant care benefits, the fact that Jarrard was unaware of
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the issues being raised by Federal Express is no different from the blindness with which
Respondents are always afflicted while awaiting an Appellant’s Initial Brief: the listing of
exceptions is not required in a Notice of Appeal.! |

Because the proper party was timely served with 'the appeal, the question before
this Court is not whether it has jurisdiction over the matter, but whether the opposing par-
ty would be prejudiced by allowing Federal Express to amend its notice to include the
case number of the attendant care award. Where, as here, the Appellant realized its error
and promptly notified the Court and the Respondent of the prior to filing its Appellant's

Initial Brief, no prejudice exists and the amendment should be allowed.

2. The guiding principle is prejudice, not context or inadvertence.

Jarrard argues that context and not inadvertence is the guiding principle to deter-
mine whether an error in a notice of appeal can be amended. While Federal Express
agrees that inadvertence is not paramount, it would submit that it is prejudice, not con-
text, upon which the appellate courts have hinged their previous decisions regarding
amendments. At no time — not in his return to the motion to amend or in his return to the
petition for rehearing — has Jarrard argued he would be prejudiced if Federal Ex.press
were allowed to make this amendment. When the opposing party has not been prejudiced,
appellate courts allow notices of appeal to be amended. See, e.g., State v. Scott, 351 S.C.

584, 571 S.E.2d 700 (2002) (*“While this Court has consistently held service of the notice

! This is a workers’ compensation appeal that came to the Court of Appeals via the circuit
court. However, even if this were a direct appeal from the Workers’ Compensation
Commission, for which section 42-17-60 of the South Carolina Code states that the notice
of appeal must state the grounds of the appeal, our Supreme Court has found that an ap-
pellant’s failure to state grounds for the appeal in the notice does not require dismissal of
the appeal. See Allen v. Florence Pole & Piling, Inc., Sup. Ct. Order dated Nov. 6, 2008
(attached as Exhibit A).
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of appeal is a jurisdictional requirement, non-prejudicial clerical errors in the notice are -
not detrimental to the appeal.”). Accord Charleston Lumber Co. v. Miller Housing Corp.,

318 S.C. 471, 478, 458 S.E.2d 431, 435-36 (Ct. App. 1995); Moody v. Dickerson, 54 S.C.

526, 531, 32 S.E. 563, 565 (1899); Weatherford v. Price, 340 S.C. 572, 578, 532 SE2d_ |

310, 313 (Ct. App. 2000).

3. South Carolina Policy Favors Deciding Appeals on Their Merits.

Finally, Federal Express reiterates that ;chis Court routinely forgives far more
egregious errors in notices of appeal. Often an appealing party neglects to list any case
number, attach any 6rder, or even list the name of the judge and the date of the order. So
long as the opposing party has been timely served, this Court gives the Appellant an op-
portunity to correct its erro%s in an effort to allow appealslto be decided on their merits.
Federal Express asks this Court to be similarly forgiven and to allow the merits of this
appeal to be decided by a panel.

Respectfully submitted,

‘amw/\\ﬁi«ncz\_a

Tanya A. Gee C\)

Russell T. Infinge

NEXSEN PRUET, LL.C

P.O. Drawer 10648

Greenville, South Carolina 29603
Tel: 864-282-1122

SC Bar No. 2886
rinfinger(@nexsenpruet.com

'Greenville, South Carolina
August 2, 2012

Attorney for Appellant
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- The South Carolina Court of ppeals

Michael Jarrard, Claifnant, Respondent,
V.
Federal Express, Employef and Self-Insured, Appellant.

Appellate Case No. 2011-204646

ORDER

This is an appeal from a decision of the circuit court on appeal from the workers'
compensation commission. Appellant Federal Express filed a motion to amend its
notice of appeal, which we denied. Federal Express has now filed a petition for
rehearing. It contends the court's prior "order had the effect of dismissing the
primary issue raised in [the] appeal," and thus "this petition for rehearing is proper
pursuant to Rules 221(a) and 240(j), SCACR." Respondent "agrees that this
petition for rehearing is appropriate under the rules." We have carefully
considered the filings of the parties and the oral arguments of counsel. For the
reasons explained below, we adhere to our original position, deny the motion to
amend the notice, and dismiss the appeal.

I. Facts and Procedural History

Michael Jarrard was exposed to hazardous chemicals in the course and scope of his
employment with Federal Express resulting in severe brain and lung damage. In
2006, the commission found him permanently disabled and awarded lifetime.
benefits. Federal Express did not appeal the commission's ruling. '

In March 2009, Jarrard asked the commission to award attendant care benefits for
the care his wife provides for him. In September 2009, Jarrard asked the
commission for a partial lump-sum award to pay attorney's fees and to make
repairs on his home. On July 21, 2010, the commission granted attendant care
benefits, and on January 7, 2011, the commission granted Jarrard a partial lump-
sum award.
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Federal Express appealed both orders to the circuit court. Both appeals arose out
of the same case at the commission, and both of the commission's orders had the
same case number. However, because the appeals were filed in the circuit court at
different times, the circuit court clerk's office assigned the appeals two different
case numbers—2010-CP-23-7077 for the attendant care appeal and 2011-CP-23-
898 for the lump-sum appeal. The circuit court heard both appeals in the same
‘hearing, and on November 3, 2011, issued two orders—one affirming each award.

. Federal Express served and filed a notice of appeal on December 2, 2011,
appealing "the Order . . . dated November 3, 2011." The notice of appeal
references case number 2011-CP-23-898 and had attached to it the circuit court's
order affirming the commission's lump-sum award. On May 11, 2012, Federal
Express filed a Motion for Leave to File Amended Notice of Appeal, arguing it
inadvertently failed to attach the circuit court's order in case number 2010-23-
7077. This court denied the motion to amend, and this case is now before us on

- Federal Express's petition for rehearing,.

IL. Jurisdiction

- We begin by observing that this case is different from other decisions of our -
appellate courts in which the appellant has sought to amend its notice of appeal to
include within this court's jurisdiction an order or a party it had not properly
included with the service of its initial notice of appeal. In each of those cases, the
appellant served and filed a facially defective notice of appeal or failed to properly
name the opposing party and serve it with the order it intended to appeal. See, e.g.,
~ State v. Scott, 351 S.C. 584, 571 S.E.2d 700 (2002) (noting the State failed to file
the notice.in the correct county and listed the incorrect county in its notice); -
Conner v. City of Forest Acres, 348 S.C. 454, 460-62, 560 S.E.2d 606, 609-10
(2002) (providing the appellant failed to name and serve two defendants it sought
to bring before the appellate court); Moody v. Dickinson, 54 S.C. 526, 531, 32 S.E.
563, 565-66 (1899) (observing the defendant failed to name the correct plaintiff in
its notice of appeal); Weatherford v. Price, 340 S.C. 572, 577, 532 S.E.2d 310, 313
(Ct. App. 2000) (stating the appellant did not "technically" appeal the final order
when the notice of appeal referred to the order denying the motion for o
reconsideration); Charleston Lumber Co. v. Miller Hous. Corp., 318 S.C. 471, 477,
458 S.E.2d 431, 435 (Ct. App. 1995) (noting the appellant failed to list one of the
Six cases included in the order on appeal in its notice of appeal).
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In this case, however, Appellant properly served and filed a notice of appeal that
brought Respondent and the lump-sum order before this court. As to the lump-sum
order, the notice of appeal was properly drafted and had the correct order attached.
The notice was propetly served on Respondent and filed with this court. Federal
Express, however, has made it clear both in its initial brief and in oral argument
that it intends to appeal only the attendant care order, and it mistakenly appealed
the lump-sum order. Because the notice it filed as to the lump-sum order was valid
and complete on its face, and conferred upon this court jurisdiction to hear the
appeal from that order, we must address the extent of jurisdiction this court derived
from the notice Federal Express did properly file and serve. Specifically, we
address whether the notice Federal Express filed and served for the lump-sum
order conferred upon this court jurisdiction to hear issues arising out of the
attendant care order.

The source of this court's jurisdiction to hear appeals begins with article 5, section
9 of the South Carolina Constitution, which provides: "The Court of Appeals shall
have such jurisdiction as the General Assembly shall prescribe by general law."
The General Assembly enacted section 14-8-200 of the South Carolina Code
(Supp. 2012), which provides "the court [of appeals] has jurisdiction over any case
in which an appeal is taken from an order . . . of the circuit court." Under this
section, therefore, once a proper notice of appeal is served and filed, this court
gains jurisdiction over the "case" in which the order was filed.

We find these provisions do not confer jurisdiction over issues arising out of the
attendant care order. Though the controversy between Jarrard and Federal Express
started before the commission as one "case," it became two cases when separate
orders of the commission were filed and appealed at different times. Though the
term "case" is not defined in the Chapter containing section 14-8-200, we do not
believe the section was intended by the General Assembly to confer jurisdiction
over a separate order arising from the same original case when the orders came
through the circuit court with separate case numbers, even though the orders arose
out of what was once a single controversy.

For these reasons, we find the notice served and filed as to the lump-sum order did
not provide this court jurisdiction over the attendant care order. '

1. Clerical Exror

Federal Express claims this court has jurisdiction over the attendant care order
because it made a "clerical error" in the notice of appeal. Federal Express asserts
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that its mistake in listing the case number for the lJump-sum order in the notice and
attaching that order to the notice was a clerical error because it actually intended to
‘appeal the attendant care order. Citing cases that allow amendment of a notice for
"non-prejudicial clerical errors in the notice," such as Scott, 351 S. C. at 587,571
~ S.E.2d at 701, Federal Express argues "our appellate courts have generously
allowed parties to correct errors in an effort to promote justice and ensure that
appeals are decided on their merits and not on mere technicalities." However, we.
find that any error in appealmg the wrong order was not clerical. Rather, Federal
Express filed a notice of appeal that was valid on its face and properly appealed the
lump-sum order. There was no reason on the face of the notice that Jarrard or
anyone else should have realized Federal Express intended to appeal the attendant.
care order. As the supreme court stated in Conner, "the rule [regarding clerical
- errors] compels us under these facts to find [Jarrard was] misled into believing [the
attendant care order was] not part of this appeal . . .." 348 S.C. at 462, 560 S.E.2d
at 610. ~ :

Because we find the mistake Federal Express contends it made was not clerical, we
do not reach the arguments Federal Express makes that its mistake caused no
prejudice to Jarrard:

IV. Conclusion
For the reasons stated above, we deny Appellant's motion to amend its notice of
appeal. Because we have no jurisdiction to address issues arising out of the

attendant care order and Federal Express has no intention of pursuing an appeal of
issues arising out of the lump-sum order, this appeal is dismissed. '

/ﬂ' &WM % CJ.

Chse ghtiy |
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- Columbia, South Carolina £
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THE STATE OF SOUTH CAROLINA
In The Court of Appeals

.:3*"{3\ D (\ TITR 7 o
APPEAL FROM GREENVILLECOUNTY  §¢ A8 T &«
MAR 1 2 5p1n

Court of Common Pleas

Edward W. Miller, Circuit Court Judge

Case Nos. 2011-CP-23-898, 2010-CP-23-7077

Michael JArrard, ......coeceerimerrierciei s Respondent,

Federal Express Corporation, ..........cocoevviiveiiinnniniiminne s sesierens Appellant.

PETITION FOR REHEARING
AND SUGGESTION FOR REHEARING EN BANC

Federal Express Corporation respectfully files this petition for rehearing, asking
this Court to reconsider its February 25, 2013 order denying Federal Express’s petition
for rehearing and suggestion for rehearing en banc. Because thfs order had the effect of
dismissing the primary issue raised in Federal Express’s appeal, this petition for
rehearing is proper pﬁrsuant to Ruleé 221(a) and 240(i), SCACR. Furthermore, a
determination about which erfors constitute un-amendable and fatal errors to a notice of
appeal is a question of exceptional importance to the appellate process, and therefore, en
banc consideration of this issue is warranted. Rule 219(a), SCACR. As explained more
fully below, Federal Express urges this Court to hold that the error in the notice of appeal
was not a fatal, jurisdictional error. Rather, the error in the notice of appeal is clerical in
nature, was promptly and in good faith brought to the court’s attention, and did not

prejudice the respondent. Under the circumstances, Federal Express should be allowed to
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amend its notice of appeal so this appeal may be considered on its merits.

BACKGROUND

Fede@ Expresé timely filed, and served upon Respondenf, a notice of appeal that
complied with all requirements of Rule 203(e), SCACR, but which listed an in;:orrect
docket number. Appellate counsel noticed the error when drafting the initial brief and
‘immediately sought to correct it by~moving to aménd the notice of appeal. In opposing
the motion to amend, Respondent candidly admitted that his opposition was “purely
technical.” Returni to Motion, at 7 (internal quotation marks omitted). Respondent never
alleged that he was actually misled by the notice of appeal, and he has forthrightly
acknowledggd that he has suffered no prejudice. |

After this Court denied its motion, Federal Express filed a petition for rehearing
and suggestion for rehearing en banc. The Court denied the petition by order dated

February 25, 2013. Federal Express seeks rehearing of that order.

ARGUMENT

In South Carolina, service of the notice of appeal is the sine qua non of appellate
jurisdiction. “The requirement of service of the notice of appeal is jurisdictional, i.e., ifa
party misses the deadline, the appellate court lacks jurisdictioﬁ to consider the appeal and
has no authority or discretion to ‘rescue’ the delinquent party by extending or ignoring
the deadline for service of the notice.” Elam v. S.C. Dep’t of Transp., 361 S.C. 9, 14-15,
602 S.E.2d 772, 775 (2004). Provided the respondent is actually served with a timely
notice of appeal, the appellate courts of this State will generously allow all maaner of
corrections to the notice. See, e.g., State v. Scoit, 351 S.C. 584, 587, 571 S.E.2d 700,

701-02 (2002) (noticé of appeal filed with the clerk of the wrong county); Charleston
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Lumber Co, v. Miller Housing Corp., 318 S.C. 471, 477-78, 458 S.E.2d 431, 435-36 (Ct.
App. 1995) (failure to include docket number in notice of appeal); Weatherford v. Price,
340 S.C. 572, 577-78, 532 S.E.2d 310, 313 (Ct. App. 2000) (failure to identify judgment
in notice of éppeal). |

The appellate courts have denied leave to amend a notice of appeal in only_ one
circumstance: when the appellant sought to amend the notice of appeal and serve
réspondents who had not previously been served. See Connor v. City of Forest Acres,
348 S.C. 454, 560 S.E.2d 606 (2002). In Connor, the plaintiff sued the City of Forest
Acres and two individuals. After the circuit court entered a single order granting
summary judgment in favor of all three defendants, Conner filed a notice of appeal °
naming only the City of Forest Acres as respondent. Conner’s notice of appeal did not
namé the in_ciividual defendants as respondents, and Connor failed to serve therﬁ with the
notice of appeal even after the Court of Appeals alerted Connor to the error. The
Supfcme Court found that the individual defendants “were misled into believing they
were not part of this appeal by the almost five-month delay in amending the Notice, and
therefore, they were prejudiced by the amendment.” Id. at 462, 560 S.E.2d at 610.
Unlike the Respondents in Conner, Federal Express was not r'nisled or prejudi‘.c'ed.

In denying Federal Express’s petition for rehearing in this ‘case‘, 4the Court

observed that the original notice of appeal bore no facial defect and was fully effective to

appeal the lump-sum Order. Moreover and, most importantly, the Court conceded that

the lump-sum Order and the attendant care Order arose out of one single controversy.
Despite being “one controversy”, the Court concluded that what was one case before the

Commission later became two cases when the Commission issued separate Orders. This
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- nuanced finding along with the resulting interpretation of South Carolina Code Section
14-8-200 in this instance is misplaced. The Court’s finding of one controversy is
sufficient to satisfy Section 14-8-200 and confer jurisdiction over both the lump-sum
Order and the attendant care Order. Once jurisdiction is conferred over the one
controversy, this Court’s decision in Weatherford v. Price, 340 8.C. 572, 532 S.E.2d 310
(Ct. App. 2000) controls the analysis. The notice of appeal in Weatherford, on its face,
was directed only to the denial of the appellant’s motion for reconsideration, and thus the
appellant “did not ‘technically’ appeal from the trial court’s original order.” Id. at 577,
532 S.E.2d at 313. Like the notice of appeal in this case, the notice in Weatherford was
“valid and complete on its face” but was directed to the “wrong order.” Order, at 3, 4.
Nevertheless, this Court excused the appellant’s incorrect identification of the judgment
appealed because the.respondent suffered no prejudice from the error. See also,
Charleston Lumber Co. vs. Miller Housing Corp., 318 S.C. 471, 458 S.E.2d 431 (Ct.
App. 1995) (forgiving the omission of one docket number in a notice of appeal
containing a series of related cases even though the cases were never consolidated
below).

Under the decisions of this Court and the South Carolina Supreme Court, the error
in Federal Express’s notice of appeal should be considered clerical. Both of the circuit
court’s orders arose from a single worker’s compensation proceeding; the underlying
orders of the Commission simply concern diﬁ"erept components of Respondent’s lifetime
disability award. Both orders were entered on the same day. And, the first page of each
order entered by the circuit court is virtually identical to the other. The only differences

" are in the case numbers at the end of the first sentence. Under these circumstances, the
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.error in the notice of appeal is an understandable one. Indeed, it is possible that
Respondent would never have noticed the technical defect in the notice of appeal if

Federal Express had not, in good faith, attempted to correct it.

CONCLUSION

In appealing Judge Miller’s award of attendant care services, Federal Express
timely served Respondent with a notice that correctly listed the names of the parties, the
name of the lower tribunal, the name of the trial court judge, and the date of the order.
What Federal Expfess did not do was list the case number associgted with the attendant
care award. Likewise, when it filed its notice of appeal with the Court of Appeals, it .
attached the lump-sum award order, and not the attendant care order. Because this error-
was inadvertent, was promptly corrected in good faith, and did not cauée any prejudice to
Respondent, nothing in the Appellate Court Rules or prior case law prevents this'Cour't
from allowing the appeal to be determined dn its merits. Federal Express respectfully
_asks. the panel reconsider its order denying the petition for rehéaring, and in the event the
panel wishes to stand by its order, suggests the Court of Appeals consider the matter en

banec.

APP 127



Respectfully submitted,

\LMQ”Z{% (1

Gee

l T. Infinger
NEXSEN PRUET, LLC
P.O. Drawer 10648
Greenville, South Carolina 29603
Tel: 864-282-1122
SC Bar No. 2886
rinfinger(@nexsenpruet.com

March 12, 2013 Attorneys for Appellant
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THE STATE OF SOUTH CAROLINA
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Edward W. Miller, Circuit Court Judge €5 Oyt of Apnasty

Case No. 2011-CP-23-898

Michael Jarrard, .........ccccoverrnrnmnneeseesnnnnnnneens ervererenere e oo ieens Respondent,
7 V.
Federal Express Corporation, .......e..eevvcernnirernieionismsecreeeren e e senieeenesenes Appellant,

PROOF OF SERVICE

I certify that I have served the foregoihg Petition for Rehearing and Suggestion
for Rehearing En Banc on Michael Jarrard by electronic mail and by depositing a copy in
the United States Mail, postage prepaid, on March 12, 2013, addressed to his attorneys of
record, Blake A. Hewitt, Bluestein Ni(;hols Thompson Delgado, LLC, P.O. Box 7965,

Columbia, South Carolina, 29202, bhewitt@bntdlaw.com; and C. Daniel Vega, Chappell,

Smith & Arden, P.O. Box 12330, Columbia, SC 29611 (dvega@csa-law.com).

\' .&uAMQ Jhomaon

Laira L. Thortfason
March 12, 2013 Legal Assistant to Tanya A. Gee
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The South Carvolina Court of Appeals

Michael Jarrard, Claimant, Respondent,
V.
Federal Express, Employer and Self-Insured, Appellant

Appellate Case No. 2011-204646

ORDER

After careful consideration of the petition for rehearing, the Court is unable to
discover that any material fact or principle of law has been either overlooked or
disregarded, and hence, there is no basis for granting a rehearing. Accordingly, the

petition for rehearmg 1s denied.
\gézziuvuadz’(i %él;%%1—~ T
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Columbia, South Carolina _ LE D

cc:
C. Daniel Vega

Russell Thomas Infinger
Blake Alexander Hewitt
John S. Nichols

Tanya Amber Gee -
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THE STATE OF SOUTH CAROLINA
In The Supreme Court

APPEAL FROM GREENVILLE COUNTY
Court of Common Pleas

Honorable Edward W. Miller, Circuit Court Judge

Appellate Case No. 2011-204646
Case No. 11-CP-23-898

Michael Jarrard, .......ccccoovnne TSRO VOUUOUOPUROP RPN Respondent,

Federal Express Corporation, .................. ST PSP Petitioner.

PROOF OF SERVICE

I certify that I have served a copy of the Appendix To Petition For
Writ Of Certiorari on Michael Jarrard by hand-delivering a copy of it on
August | . S , 2013, addressed to his attorneys of record.

C. Daniel Vega, Esquire P

CHAPPELL, SMITH & ARDEN Eg ) Q’j oy E{g‘g
1510 Calhoun Street

Columbia, South Carolina 29211 AUG 1 5 2013

S0 Couri ai Appeals



Blake A. Hewitt, Esquire
BLUESTEIN, NICHOLS, THOMPSON & DELGADO, LLC
1614 Taylor Street
Columbia, South Carolina 29202

The Honorable Jenny Abbott Kitchings
Clerk, South Carolina Court of Appeals
1015 Sumter Street
Columbia, South Carolina 29201

A d, 2

'NEXYSEN PRUET, L

Attdrneys for Petitioner
Federal Express Corporation



