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ISSUES PRESENTED 

I. Did the peR Court err in finding that plea counsel provided 

effective assistance of counsel where plea counsel failed to 

reGuest a competency hearing to Getermine Petitioner's 

fitness to stand trial \'Jhen there vias a reasonable 

probability that Petitioner was incompetent at the time of 

the plea, as evince by Petitioner's suicide attempt aftel-

the first day of trial and Petitioner's anxiety attack prior 

to his plea? 

I r. f'il a s t ria leo un s eli n e f f e c t i ve for fa i 1 u ret 0 i." e que s t a 

continuance, request a recess to allO\oj Petitioner time to 

calm do\...o, or advise Petitioner of all options available to 

him? 

III. (1) Did trial counsel provide ineffective assistance in 

failing to object to defective indictments l;)efore the jury 

Has sworn or plea was entered; (2) Did the State commi t 

perjury and gross prosecutorial misconduct by falsifying 

indictments? 



STATEMENT 

Petitioner agrees with the statement prepared by Appellate 

Defender Dayne Phillips as follows: 

Indictments 

On November 9, 2006, Peti tioner Steven Freeman \-las indicted by 

the York County Grand Jury for: (1) murder: (2) burglary in the 

first degree; and (3) resisting arrest. App. 414-419. 

Plea Hearing 

On March 5, 2007, Petitioner initially proceeded to trial 

before the Honorable John C. Hayes, I II, and a jury. App. 1. 

Pet i t i oner was represen ted by Ha rry Des t and B. J. Ba rrowc 1 ough, 

and the State was represented by Kevin Brackett and Willy 

Thompson. App. 1. On the second oay of trial Judge Hayes granted 

a short recess after defense counsel stated they were not ready 

to proceed. App. 173, 11. 1-11. When court resumed, the Solicitor 

informed Judge Hayes that "[Petitioner] has indicated through his 

counsel that he wishes to change his plea from a plea of not 

guilty to a plea of guilty to these charges. There are no 

negotiations in the matter." App. 173, 11. 13-25. Petitioner then 

pled guilty as charged. l>.pp. 174, 1. 25 - 177, 1. 25. 

As part of his mitigating evidence, plea counsel advised Judge 

Hayes that Petitioner: has been hospitalized twice for attempting 

suicide; had heavily used anabolic steroids, "'lhich "could have 

[had] detrimental affects on his ability to control himself[;]" 

and was evaluated by Dr. Harold Morgan, who found that mental 
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condition "did not amount to a mental defense regarding insanity 

or guilty but mentally ill, but did say [Pet~tioner] had a lot of 

stress on him during that timeframe .... " App. 18L 1. 6 - 182, 1. 

6. 

Petitioner stated that was not under the influence of any 

intoxicants and was freely and voluntarily pleading guilty. App. 

178. 11. 10-23. After Petitioner agreed to the solicitor's 

recitation of the facts, Judge Hayes accepted Petitioner's guilty 

plea and sentenced Petitioner to: (1) fifty years imprisonment 

for the murder conviction; (2) fifty years imprisonment for the 

burglary in the first degree conviction; and (3) one year 

imprisonment for the resisting arrest conv ict ion. to run 

concurrently for a total of fifty years imprisonment. App. 191, 

1. 19 - 192, 1. 11; 224, 11. 2-7. 

Petitioner appealed his convictions and sentence. 

D i rec t .l\ppeal 

On July 21, 2008, Appellate Defender Joseph Savitz filed an 

Anders br ief pursuant to Anders v. California, 386 u.s. 738 

(1967), and ,Petitioner subsequently filed a pro se brief. App. 

226-235. The South Carolina Court of Appeals affirmed 

Petitioner's convictions and sentence (State v. Steven Freeman, 

Op. No. 2009-UP-477 (S.C.Ct . .z,pp. Filed October 13, 2009). App. 

226. 

PCR Application and Evidentiary Hearing 

On December 18, 200~? , Petitioner filed his application 
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Lequesting 

Respondent 

post-conviction 

filed its LetuLn 

Lelief (PCR) . 

on ApLil 7, 

App. 

2010. 

237-245. Th~ 

App. 257-261. 

Petitioner filed an amended PCR Application on September 13, 

2010, alleging ineffective assistance of counsel and involuntary 

guilty plea. App. 246-256. An evidentiary hearing was held before 

the Honorable Lee S. Alford on June 2, 2011. App. 262-386. 

Petit ioner was represented by Br ian Murphy, and the State was 

represented by Harrison Brant. App. 262. 

Petitioner test.i.fied at the evidentiary hearing that he had 

attempted suicide twice and was admitted to the psychiatric waLd 

of piecillont Medical Center on August 22, 2006 .. ll.pp. 268,· 11-

11-17. Petitioner also testified that he was "diagnosed with 

bOLderline personality disorder, depression with mixed anxiety, 

impulse control disorder, adjustment disorder" and was prescribed 

Zoloft. App. 268, 11. 16-21. Petitioner stated that he was later 

prescribed Vistaril instead of 2010ft ancl that the doctor at the 

detention cent er stoppecl r·n-escribing Petitioner Vistacil 

appcoximately three weeks pri~r to his guilty plea. App. 272, 1. 

21 -273, 1. 25. 

Furthermore, Petitioner- testified, "I told [plea counsel] they 

weren't giving me my meds." l\pp. 274, 11. 4-7. Petitioner stated 

that on the first day of tr-ial he had "a lot of anxiety, a lot of 

racing thoughts. a lot of ... panic like the walls ar-e closing in 

on you and the r-oom's spinning." App. 11. 16-22. Peti tioner also 

stated that after the fir-st day of trial, he was crying a lot and 
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attempted suicide by putting a plastic trash bag over his head. 

llpp. 276 11. 5-20. 

Petitioner testified that on the morning of the second day of 

trial. he informed plea counsel he could not catch his breath and 

was having racing thoughts. P.pp. 1. 4 - 278 1. 11. Petitioner 

state that he then decided to plead guilty and that plea counsel 

did not ask him about his mental health or attempt to discourage 

him from pleading guilty. App. 278, 1. 17 - 279, 1. 7. Notably, 

Petitioner testified that plea counsel failed to ask for a 

continuance anc; that he "would not have pled guilty if [he] had 

t i me t 0 cal m down." A p P . 279, 1 . 11 280.1. 1. Petitioner 

reiterated. had he not been mentally incompetent at that time. he 

would not have pled guilty to murder. App. 287. 11. 9-11. 

Plea counsel. Harcy Dest, admi tted at the evidentiacy hearing 

that he knew about Petitioner's prior suicide attempts, bouts 

vlith depression, and anabolic stecoids usage. App. 299. 11. 

10- 25. Dest stated he hired Dr. Harold Morgan to evaluate 

Petitioner's mental health condition and that Dr. r·lorgan's found 

Petitioner's "competency was never an i"ssue. insanity was never 

an issue." APi? 300, 11. 2-15. Dest also maintained that 

Petitioner's testimony "regarding being teacful" \,/as inaccucate 

because "virtually every single time that I \-/ent to see him. he 

cried." App. 301-, 11. 15-20. 

Furthermore, Dest maintained that he had "prepac[ed] for-trial 

the entice time" and was "left with the option of pursuing a 

defense of voluntary manslaughter by claiming that the legal 



provocation was [Petitioner] peeceiving oe observing his 

girlfriend in the middle of a sexual act." App. 302, 11. 15-23. 

Dest also maintained that Petitionee never told him about not 

being prescrib~d medication three weeks prior to the plea 

hearing. JI.pp .. 303, 11 . 4-l.? De s t fur the r cIa i me d t hat he 

informed Petitioner about the possibility of receiving a life 

sentence and was "trying to convince [Petitioner] not to plead." 

App. 303, 11. 7-25. 

Dest admitted that, although it had been approximately two 

months after Petitioner was evaluatea by Dr. Norgan, he did not 

request a continuance or a competency hearing prior to 

Petitioner's guilty plea. App. 306, 11. 1-7. Dest statec] that the 

plea judge would not have granted a motion for a continuance "to 

explore a plea offer" and that an an officer of the court, [he] 

did not see anything in [his] observations or [his] experience 

with [Petitioner] from beginning to end which would suggest that 

[Petitioner] wasn't competent to stand trial." App. 306, 11. 

15-24. 

Dest maintained, "Had I thought for one minute that 

[Petitioner] was not mentally fit to [plead guilty], I would have 

asked the judge for a continuance .... But as an officer of the 

couet, I can't say that observed those types of characteristics 

that would let .... me make that motion." App. 310, 11. 8-13. Dest 

reiterated that he hacl Petitioner evaluated prior to trial and 

"[t]here was never indication .... that [Petitioner] didn't 
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understand \vhat he was doing, or that he had racing thoughts, or 

that he could not comprehend the consequences of his actions." 

JI.pp. 311, 11. 7-11. Similarly, B . ...1. BarrO\vclough's testimony at 

the evidentiary hearing mirrored the testimony of his co-counsel, 

Harry OesL by stating that Petitioner did not suffer for a 

mental illness and was competent to plead guilty. App. 326, 11. 

8-1. 

Petitioner's father, Randall Freema n, testified that 

Petitioner acted "very strange" on the day of the plea and that 

Peti tioner "[ d ] ian' t qui te understand Hhat was going on." !Ipp. 

331, 11. 14-1 7 . Pet i t i on e r 's fat her a 1 sot est i f i ed t hat i t \.J as 

not normal for Petitioner to cry and. be emotional. App. 332, 11. 

l-ll. Petitioner's mother Yvette Freeman. testified that 

Petitioner was crying and appeared to be dazed prior to pleading 

guilty. App. 336, ll. 2-7. Petitioner's mother recalled that 

Petitioner "",as very, very remorseful" and only seemed 

"clear-headed' for part of the guilty plea proceeding .. ~pp. 339, 

11. 12- 20. Addi tionally. Henry Terry, a pastor who visited 

Petitioner in jaiL testified that Petitioner "looked like a 

beaten person, a depressed person, a person that didn't knoH what 

\vas going on." l\pp. 342, 11. 9-1.3. 

Dr. Harold f\lor-gan, a forensic psychiatrist, maintained at the 

evidentiary hearing that he r-ev ie wed the incident repor-t, 

witness s ta t emen ts, investigate repor-ts, and interviewed 

Petitioner in preparation for his valuation of petitioner-. App. 



347, 11. 15-21. Dr. ~~or9an testified ab'out Petitioner's 

hospitalizations after attempting suicice and Petitioner's 

diagnosis, which included: adjustment disorder; impulsive control 

disorder; depression; alcohol dependence; and borderline 

per sonal i ty cl i sord er. .!!,pp. 348, l. 5 350,1.20. Dr. l'olorgan 

recalled that Petitioner was not taking any medication \·/hen he 

intervie\oJed Petitioner for the second time. JI.pp. 348,11.1-4. 

Dr. Morgan admitted that "severe anxiety coulo erode that 

been taking his medication. APi? 352, 1. 8 1. 9. 

"'.pp. 352, 11. 5-7; 355, 11.4-10. Dr. !-10rgan further testified 

that Petitioner's suicide attempt the night before Petitioner 

decided to plead guilty illustrate that Petitioner was not 

thinking rationally. App. 360, 11. 16-24. 

Additionally, Dr. ~jorsan also testified that anxiety and 

depression can make a person "Eri.£fly2..0S:9.!!!E.§lenl·" APi?- 361, 11. 

7-11. However, Dr. Morgan maintained that Petitioner "was clearJ.y 

competent to stanel trial on both times that I saw him./I,nd that 

[Petitioner] did not meet the standard for an insanity defense." 

APi? 357, 11. 16-20. Dr. !-lorgan also claimed that he has not been 

provided \·lith any information that \-lould make him changE: his 

opinion that Petitioner was competent to stane trial. f.>.pp. 361, 

1.24 - 362,1.2. 



Order of Dismissal 

On .~ugust 3, 20lL Judge Alford ruled in his Order of 

Dismissal that Petitioner faileo to prove plea counsel providec! 

ineffective assistance of counsel and denied Petitioner PCR 

reI iet. App. 387-410. Relevant to pet i t ion, the pi''!' court 

found that Petitioner "failed to prove he was incompetent at the 

time of his plea" because Petitioner's "own testimony estabJ.ishec1 

he was able to communicate \·lith his lawyers in preparation for 

triaL during triaL and immediately before he plea guilty." .l\pp. 

403. The PCR court also found that "the testimonies of 

[Petitioner's) mother and fathec. and their pastor, not 

persuasive on the issue .. ~pp. 403. Specifically, the peR court 

noted that "[t )hese witnesses failed to othenJise present any 

credible testimony indicating [Petitioner] did not understand 

...,hat he was doing \vhen he pled gui Ity, or did not understand the 

consequences of doing so." App. 403-404. 

Furthermore, the peR court noted that plea counsel's 

"testimony in this case established that they both had extensive 

direct interaction with [Petitioner). and neither one of them 

ever observe any behavior from [Petitioner] indicative of 

incompetency. [Plea counsel's] testimony established 

[Petitioner's] tearful and emotional behavior at the plea was not 

unusual; to the contrary, they observed this behavior every time 

they met \-1ith [Petitioner]." App. 404. The PC~ court further 
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found that "[t]he testimony of [Petitioner's] expert. Dr. Morgan, 

did not help his case. He testified he examined [Petitioner] and 

found him to be clearly on t\% occasions. the second of which as 

a month befol.-e trial." App. 404. The peR court concluded that 

Petitioner "failed to mee!: his burden of provi ng he 

incompetent at the time of· his plea' and found that counsel was 

not ineffective for failing to furt~er investigate [Petitioner's] 

alleged incompetency. request a Blair hearing. or r eguest a 

continuance to have [Petitioner] further evaluated because the 

evidence before this court clearly refutes [Petitioner's] claim 

of mental incompetency." ?.,pp. 405. 

\ \ 



ARGUr--iENT I. 

The PCR court erred in finding that plea counsel provided 

effective assistance of counsel ~ecause plea counsel failed to 

request a competency hearing to determine Petitioner's fitness to 

stand trial when there was a "reasonable proba~i1.ity" that 

Petitioner was incompetent at the time of the plea. as evinced by 

Petitioner's suicide attempt after the first day of tr-ial and 

Petitioner's anxiety attack prior to his plea. 

Petitioner asks this Court to take the following into 

consideration: Petitioner testifiec: he spent six months in the 

county jail awaiting trial. "I never asked to plea guilty.1f App. 

366. 11. 7-13. Petitioner stated that he \-lould not have pled 

guilty if he had time to calm down and gather his thoughts. 

Petitioner also testified that he asked trial counsel for advice 

and co u n s e 1 t 01 c1 him t hat "I t VI 0 u 1 c1 goa 9 a ins t my e t h i cst 0 tell 

you either \<{ay." App_ 367. 11. 3-5. Petitioner testified he \-las 

admitted into the psychiatric war~ of Piedmont Medical Center on 

lI.ugust 22. 2006 (five days before incident). Fet it ioner \.,a5 

diagnosed \.Jith mental illnesses such as Borderline Personality 

Disorder. Impulse Control Disorder and Depression with mixed 

anxiety. Petitioner was prescribed Zoloft at that time for 

depression and the Zoloft \-.'a5 continued at the county jail. In 

November of 2006. f'!ental Health sHitched the Zoloft to Vistaril 

to help \-lith Petitioner depression. 

problems. Three \-leeks before trial 

• t­anXle._y. and sleeping 

Mental Health stopped the 



prescription for the VistariI. Petitioner continued to trial 

where he had an anxiety and panic attack under the very stressful 

situation and pled guilty. Once Petitioner entered the Department 

of Corrections he was immediately prescribed mental health 

medicat ion for 8i-polac Disorder. depression, anxiety and to 

control mood swings and he has been on this medication for over 

five year-so Petitioner has been under the care of ~CDC r'1ental 

Health and has since entering the Department of Corrections. 

Dest also maintained that Petitioner's tes~irnony "regarding 

being tearful" was inaccurate because "virtually every single 

time that I \-lent to see him, he cried." :,pp. 201, 11. 15-20. Dest 

also stated that "as an officer of the court, [he] C:io not see 

anything in [his] observat ions or [his] expec ience 

[Petitioner] from beginning to end which would suggest that 

[Petitioner] Ivasn't competent to stand trial." ,ll.pp. 306. 11. 

15-24. Petitioner contends the emotional episode at trial 'vIas 

different from the others b2cause of his plea, to stop the tr-ial 

because he was emotionally upset, not because he was guilty. 

Fetitioner made a hasty decision to plea undec the emotional 

distress of trial. Ivhich Dr. ["lorgan testified to "severe anxiety" 

could erode the ability to make a "competent decision" and that 

Petitioner was not taking his anxiety medication. App. 352, 1. 8 

- 353. 1. 9. Dc. f"lorgan's stated that [IJetitioner's] impulsivity 

could completely take over his ~ecision-making ability. App. 360. 

1. 16 - 361, 1. 3. Thus, raisins; doubt as to ~etitioner's fitness 

to stand trial. 
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At plea hearing hearing Dest stated that he was prepared to go 

forward in a trial setting and this development toaay \'las 

something that surpr-ised us .. t\pp. 284, 11. 15-12. Dest then 

stat ed He came out he re an6 he was break i ng down cry i ng in the 

courtroom right before your Honor stepped on the bench and that's 

when all of this really soct of came to a head with cespect to 

his decision to plead. App. 204, 1. - 205, 1. 2. In order to 

win favor Hith the court Dest :::tated He [Petitioner] simply told 

me he dian't \"rant the Burgess family Ot- anyone else associated 

with this case to suffer anymore. App. 204. 11. 20-22. If that 

was so [Petitioner] was not admitting guilt. 

The Court asked Petitioner questions pertaining to his plea, 

but nevec asked why he was choosing to change his plea from not 

guilty to guilty as chacged, under the ci:ccurnstances Petitioner 

should have had a say before the plea hearing got unc'ienJay. 

Petitioner made Guick responses to some ~uestions ana answered an 

impoctant question about his mental health problems falsely. 

The Couct: .l!.re you under ':he influence of anything that 

\-Jould cause you to be intoxicated"? App. 178,11. 10-12. 

f'1r. Freeman: i';o. ~ic. l-'.pp. 172,1. 13 

The Court: You kine of have to \ .... ait until I finish, so 

this lady has to take it down so \-Jait until I finish. App. 178. 

14-16 

Mr. Freeman: Eor-ry, Sir. F.pp. 17,~, 1. 17. 

The Court: !-lr-. Freeman, Have you ever been tceated for any 

mental or emotional disability? .~pp. 181, 11. 1-2 



Mr. Freeman: No, Sir. App. lBl, 1. 3 

At which time Dest had to intervene regarding Petitioner's 

mental problems. App. 181, 1. 6 - 183, .1. 10. 

Petitioner contends that he was not mentally fit to stand 

trial, thus pleading to all charges. Petitioner restate that he 

spent six months in the county Jail and had numerous emotional 

breakdowns before Dest, but never rec]uested to plea. It \o/asn't 

until the very stressful situation of trial he pled guilty to all 

charges. 

Ineffective Assistance of Counsel 

Dest had ever opportunity to request a Blair hearing and let 

the court know about Petitioner's mental breakdown before trial 

or entering his plea. Petitioner believed he only had two 

choices, continue with trial or plea guilty. Petitioner was not 

able to continue with trial during that time so the only option 

left was a plea. Petitioner was a layman at law, he hac never 

been in trouble before and did not know about Pliar hearings, 

recesses. continuances or any other option avai lable to hi m. 

Petitioner was not able to assist in his own defense at the time 

of his breakdown and his plea was involuntary due to his mental 

incapacity to gather his composer before making such an important 

decision. Petitioner did not want to enter a plea of guilty, 

however he knew of no other option. Trial had started and 

Petitioner \.Jas qncJer a very stressful time. without taking his 

mental health medication, and Petitioner plead guilty. 
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Petitione~ contends counsel p~ovide~ ineffective assistance in 

failing to request an Blair hearing to determine his mental 

fitness to stand trial. when Petitioner's numerous breakdO\·ms 

raises doubt. Dr. f<1organ's last meeting with Petitioner vIas mor-e 

than a month befor-e tdal and thus Petitioner- mental state at 

t r- i a 1 was d iff e r- e n t the nth a t 0 f l-j i son e - 0 n - 00 e me eLi n 9 wit h 

Petitioner. 

Doubt of Petitioner's lack of mental capacity t~ stand trial 

has been proven by Petitioner- in this case. Dest had pr-ovidec 

ineffective assistance in failing to fully investigate 

Petitioner-'s fitness to stane: trial. See PaLe v. Robinson, 383 -------------

u.s. 375, 384, 86 ::.CI::. P36 (1966). 

Prejudice 

"The prejudice in the case at hand is that Plea counsel 

failure to request a Blair hear-ins given the Petitioner mental 

history is in violation of his due process. Under the -Jeter 

standard Petitioner has proven by the evidence there vIas, at 

minimum, a "reasonable probability" tha t PeU ti ooer \ifaS 

inc 0 m pet en tat tim e tim e 0 f h i 3 P 1 ea." !2~ t the w~, 352 S - C. a t 460 , 

596 S.E.2d at 51; 

--



CONCLUSION TO ARGUMENT I. 

Based on the facts of this case. ( I ) Petitioner a pr ior 

mental history. (2) Petitioner attemptec; suicide ~\.Jice in the 

month of August (same month as incident) and was admitted into a 

psychiatric ward six days and released five ~ays prior to 

incident. (3) Petitioner was prescribed medication while at the 

psycl-)iatric ward and the medication was continued at the county 

j a i 1. ( 4 ) Pet i t ion e r 's me d j cat ion ,</ ass top p e d p rio r tot ria 1 

where Petitionee hac] a breakdown and pled sutlty. (6) Trial 

counse 1. Co-counsel, Petitioner's parents and Pastor all 

testified that Petitioner vias very emotional on the morning of 

his plea. }1nd (7) Petitioner ,-las then prescribed mental health 

medication by the Department of Corrections and has been on this 

medication since his incarceration. 

Therefore, based on the foregoing Fetitioner has proven his 

trial/plea counsel provi6ed deficient per for ma 11 c e by not 

requesting a competency "Blair" hearing, when there reasonable 

doubt raised that Petitioner was unfit to stand trial ane] a 

reasonable probability Petitioner was incompetent to plea due to 

his lack of mental/emotional capaci ty. Trial/plea counsel 

committed an unprofessional error that prejudiced the outcome of 

the pr-oceedi ngs. 

Petitioner's Petition for vir it 0 1-,- Certiorari should be 

granted. 



ARGUME~T II. 

Tr-ial Counsel .. ,as ineffective for failure to request a 

continuance. request a recess to allow Petitioner- time to calm 

om.Jn. or ac1vise Petitioner of all options available to him. 

In order to establish a claim of ineffective assistance of 

counsel, a peR appl icant must prove: (l) counsel's perfor-mance 

was deficient; and (2) the perfor-mance prejudiced the applicant's 

'y~_~.!ate. 300 s.C. 115. 117. 386 S.S.2d 624.625 (1989). To show 

counsel was deficient. the applicant must establish counsel 

failed to render reasonably effective assistance under prevailing 

professional norms. ~~riE~.!.~i!9. 466 u.s. at 687; fber£Y. 300 s.c. 

at 117-18, 386 S.E.2d at 625. vJhen a guilty plea has been 

en tered. the appl ica n t mu st prove couns el 's represen ta t i on was 

below the standard of r-easonableness and but for counsel's 

defendant \vould not have pled guilty and I-/ould have insis:ed on 

going to trial. Hill v. Lockhar-t. 474 u.s. 52. 58-59 (1985); 

Alexander v. .State. 303 c:: -:;0 _.: _0 -" I 543. 402 S .. E .. 2d 484. 485 --------------------
(1991). 

Petitioner contends he would not have pled guilty had he been 

given enough I- • "_lme to ca 1m do .. m ano 9a th er his composer-. This 

dr-gument is supported by the six months he spent in the county 

jail insisting on going to trial. "never- reCjuesting to plea." 



Petitioner testified on the second morning of trial he entered 

the courtroom breaking down and informed Dest he could not 

continue with trial. at which time Dest requested a brief recess. 

Petitioner stated he asked Dest for his aevise and Dest informed 

Petitioner "it goes against his ethics to tell me \olhat to do. He 

could not tell me either \oIay." App. 367.11.3-5; App. 367, 11. 

14-18. Petitionee testified he asked to speak with his parents 

and was told no but Dest went and spoke with his parents and Dest 

informed Petitioner his parents approved of whatever he dio. App. 

278, 11. 1-6. 

Petitioner testified he turned down a plea offer of murder 

45 - 50 yea r s from the s tat e be foe etc i a 1. A P p. 280 11. 7 -1 6 . De s t 

testified there was never a plea deal offered to Petitioner. 

Petitioner states Dest provided ineffective assistance in 

failing to ceCiuest a continuance. Dest testified a continuance 

would not have been 9cant by the court. This was pure speculation 

into what the court would have done. 

Petitioner contends it around 15 minutes from his 

breakdown in open court to his plea. It was one continuous 

motion. Petitioner ,-las not on his mental health medication at 

that time and lacked the mental capacity to stand trial. 

Petitionee'S mother testified Dest came and spoJ.:e to her 

before the plea. App. 336. 11. 11-13. :;he stated tl-tat she tolc 

Dest to please don't let Steven plead guilty. \vas there some '.lay 

we could talk to him because I 1.:: ne \;1 if I coule talk to Steven, 



sive him time to clam omvn, let him see the ,-lhole thing. App. 

11. 15-18. 

Tn pr-oving the !:wo prong teat of Stickland standard Clealing 

,vith guilty pleas (1) Dest unpr-ofessional error ,vas that of not 

requesting a continuance when from the beginning of this case to 

Petitioner-'s breakdown. Petitioner had insisted on going to 

trial; (2) But for the unprofessional errors committed by Dest at 

triaL Petitioner- would not have pled guilty and would have 

continuec with trial. 

If Petitioner had continued with trial the defense would have 

presentecl a defense of voluntary manslaughter. which would be 

supported by the evidence in this case. The Jury '.\lould have 

learned Petitioner viewed his pregnant 9irlfr-ieno engaged in an 

sex u a 1 act ;,J i t h vic tim. The J u r y W 0 U 1 d h a vel ear ned Pe tit ion e r 

and victim got into an argument and started fighting. no v;eapon 

was usecL The victim fell hitting his head against the concrete 

floor. leading to blunt force trauma an6 leading to the victim's 

death. The jury \VQuld have learn the death was accidental not 

intentional. Petitioner is not guilty of amrder therefor-e Dest 

allowed Petitioner to plea to a charge he is not guilty of. Dest 

never enter into plea negotiations ,vith State upon Petitioner 

pIe a . 11 a n s 1 aug h t e r \-.'0 u 1 d h 2. V e bee nan 0 p:: ion i nth i s cas e . The 

jury would have also learned of false testimony given by two of 

the State's witness's (used at the plea hearing and in the order 

of dismissal). 

\C1 



Petitioner asks this Court to consider the six months he spent 

in the county jail and the appeal filed immediately after his 

plea. IUso please take into consideration Petitioner needed his 

medication during the trial. 

Borrowclough testified he did not ask for a continuance. 

Ho\vever. Borrowc I oug h s ta ted II Des tasked for: a bt-eak wh ere JUGg e 

Hayes gave us. you kno\-I maybe 20 minutes. 30 minutes. something 

like that. But. I mean. not a continuance for a week or anything 

like that. II App. 11. 18- 21. I n Pit t rna n v . State. 524 S. E. 26 

623. The ::upreme Court held that 20-to-30 minutes is not an 

sufficient amount of time for a defendant to voluntarily enter: a 

guilty plea. Petitioner asks this Honorable Court to apply this 

principle to the case at hand. Between Petitioner's breakdown in 

open court. til ~he time he went in front of ,Judge Hayes and 

entered his plea was less than 30 minutes. In t'1is case 

Petitioner did not have a sufficient amount of time to calm do~n 

before making a voluntary ano rational decision to make such a 

serious decision to plea guilty. 

CONCLUSION TO ARGUMENT II. 

Based on the facts. Pet i t ion e t- first. did not have a 

competency hearing to fully evaluate his mental fitness to stand 

t ria 1 . oS e con d . the tim e bet vi e e n his b rea k dow nan d pIe a was 1 e s s 

than 30 minutes. Third. Petitioner's parents and pastor. Dest and 

Borrowclough all testified Petitioner was very emotionally upset 

on the m 0 r n i n 9 0 f his pIe a . F 0 u r t h. 0 r . 1-10 r 9 ant est i fie 0 9 i ve n 



Petitioner's mental problems ane; Petitionee Has not ta!<ing his 

medication curing the trial and "coulc' have impaired hiE, ability 

to maKe a rational cl:::cision to p1.ea." pifth, Dest did not take 

the time to enter into plea -1-' .f-' 
nego~la~lons, but stat~G the eviderlcs 

would support manslauglIter. !>nc: finally. Dest tla c a sworn cuty to 

Petitioner to oefenf him and his due peocess rights, once 

Petitioner became emotional anc'! as].~er') to plea. Ses': should !-tave 

to give Pe:itio .. er - c: 
a~ muc!-t time as he needed befor~ 

commencin; to the plea hearing minutes later. Although °etitionec 

pled guilty, Dest's '2reor of not ceguesting continuance (,'/hethel:" 

or not it woul~ granted) prejudiced Feti~ioner's case. because if 

Cest: would have given Petitionee time to calm 60\"n. he ,-Iould not 

have plee Cjuilty, but insisted on continuins trial. as Petitioner 

had shown for the SIX months prior. F.n,/ competent attorney i-lould 

have re~ues~ed an continuance or longer recess to make absolutely 

sure defendant was mentally fit to plea. 

Therefore. basec on the foregoing. Petitionet:' has provideC' 

clear evidence of counsel's unprofessional errors and there were 

a "ceasonable probability," but for counsel's errors Petitioner 

would not have pled guilty and insiste6 on continuing with trial. 

Por these reasons Petition For v·;t-it of Certiot:'ari should b,'? 

gran ted. 



ARGUMENT I I 1. 

(1) Trial counsel provided ineffective assist~nce for failure to 

object to the defective indictment before the jury was sworn or 

plea was entered; ( 2 ) State committed perjury and gross 

prosecutorial misconduct by falsified indictments. 

Petitioner contends trial/plea counsel was ineffective for 

failing to object to the defective indictments presented by the 

prosecution. See App. 375 -- 383; Exhibits App. 384. 386. 

Petitioner's bill of indictment prints that, "At a Court of 

General Sessions. convened on November 9. 2006. the Grand Jury of 

York County present upon their oa t h. " Furthermore. the 

indictment is affixed with a true bill stamp and signed by 

Assistant Deputy Solicitor Hilly Thompson. who was the State's 

,Judicial officer assigned the responsibility of processing the 

document. 

At PCR hearing Petitioner submitted into evidence a certified 

true copy of the Judicial Department's calendai of Circuit Court 

terms. See App. 384. The Circui t Court term calendar shows 

clearly that on November 9. 2009 "NO" Court of General Sessions 

had been opened in York Coun ty fo r the Gra nd Jury to pr esen t 

anything upon their oath. much less that a crime had taken place. 

Thus. False information is contained in the State indictments. 

prepared and processed by Assistant Depu ty Solicitor vJilly 

Thompson. The State submitted into evidence a copy of an 

administrative order setting the dates for the convening grand 



-

jury in York County, signed and dated by the Honorable Lee S. 

Afford. Presiding judge of Petitioner's PCR hearing. The term of 

court are set by the Chief Justice, along wi th S. C. Court 

Administration. Clearly the Honorable Judge Afford has no 

jurisdiction to set a term of court. 

South Carolina lav] is very specific concerning matters of 

false information in a State document. It is an offense against 

pubJic justice to Hillfully give false information in a State 

document. S.C. Code Ann. §16-9-10. 

It should be noted that a criminal indictment is a document 

required 

96, 610 

by the law 

S.E.2d 494 

of this state. 

(2005). our 

363 S. C. 

Supreme Court held t ha tan 

incictment is a "notice document" required by both our- state 

constitution and statutor-y law. See S.C. Const. Art. 1. §ll. and 

Art. V. §22; See also S.C. Code Ann. §17-19-10 (2003) ("[n]" 

per-son shall be held to answer in any court for an alleged crime 

or offense, unless upon indictment by a grand jury .... II except 

specific instances). 

Therefore, for purposes of establishing an offense of perjury 

against public justice, a State indictment \vould satisfy the 

document requirements specified under- subsection A(2) of the S.C. 

Code Ann. §16-9-10. 

It should also be noted that a County Prosecutor, [Assistant 

Deputy Solicitor Thompson] is r-equired to know the la'ws of this 

state. and has special responsibilities to see that justice is 

;;)3 



done. and is held to the highest standards of professional 

ethics. See .l'lppellate Court Rules. Rule 407. Assistant Deputy 

Solicitor v~illy Thompson Knowingly and willfully caused false 

information to be printed and published in Petitioner's 

indictments. thereby violating the provisions of §16-9-10. 

Assistant Deputy Solicitor Thompson is guilty of committing an 

act of perjury against public justice, which would by necessity 

also constitute gross professional misconduct. See Rule 407 

SCACR; Rule 8.4(b); Rule 8.4(d); and Rule 8.4(e). 

Accordingly. both perjury and gross professional misconc1uct 

are established in this case. 

Counsel's Deficient Performance 

In Stickland. the court explained that "access to counsel's 

skill 'and knowledge is necessary to accord defendants the ample 

opportunity to meet the case of the prosecution to which they are 

entitled." rd. 466 u.s. at 685. 104 S.Ct. 2063 (g uot i ng /l,dams v. 

Un i ted S tat e ex r e 1. I'j c Can n . .3 1 7 U . S • 269 • 2 7 5 , 2 7 6 • 6 3 S . ct. 

2 40. 87 L. Ed 268 (1 942) .. Co un s e 1 has a duty to bring to 

bear such skill and knowledge as will render the trial a reliable 

adversarial testing process." IeL 466 u.s. at 689. 104 S.Ct. at 

2065. 

A criminal attor-ney is constitutionally re<;uired to conduct 

pretrial investigations and discovery. and file any necessar-L 

(1986). It was conclusively shown above that false information is 



contained in Petitioner-'s tr-ue billed State indictments, and 

easily discover-ably thr-ough examination of the document. Under 

these circumstances, "any competent" trail attorney would have 

not hesitated to enter an objection, and/oe move to suppress 

Petitioner's c:efective ina ie tmen ts, especially given the 

certainty of prevailing on such a motion. 

Barrowclough testified he has been practicing law for almost 

sixteen (16) years. App. 326. 1. 5. Borrowclough admitted to 

reviewing the indictments before trial. App. 328. 11. 13-22. All 

attorneys licensed to practice cciminal law in South Carolina are 

ceguir-ed to know and understand this .state's statutory lal-Is and 

rules related to the lawful return of true bill indi.ctments. 

Therefoce, it would be an untenable position for trial counsel to 

now cl~im ignorance of the law. 

South Car-olina cr-iminal law sets forth clear- provisions for 

challenging defects in an indictment. See c: r 
.J • '--.. • Cod~ Ann. 

§17-19-90 ("every objection to an indictment foc any defect 

apparent on the face and would move to squash such indictment 

befor-e the Jury shall be s\.;or n and not aftec\-lacds") . 

Unquestionable Dest should have untilized §17-19-90. to challenge 

Petitioner's tcue bill indictments. 

In summacy, the false information is apparent on the face of 

the indictments, and easily discovecable through an examination 

of the documents. .ll,ccordingly Dest provided a deficient 

performance in not entering an objection to Petitioner's 



defective indictments, or motioning to squash. Petitioner plea 

guilty to those defec~ive indictments. 

Prejudice 

In interpreting the prejudice pr-ong under defendant's Sixth 

Amendment r-ight to effective counsel. our State .<::upreme Court 

identified a narrow categor-y of cases in v/hich prejudice is 

presumed. In 9ua~tle.!?~~.!.!:I' the Supr-eme Court concluded, consistent 

with existing federal peecedent, " that a defendant must show 

either deliberate prosecutorial misconduct or prejudice to make 

out a violation of the Sixth Amendment, but not both. Deliberate 

prosecutor-ial misconduct raises an irrebuttable presumption of 

prejudice." Id. 5
~..., 

L I S. E. 2d at 109. Our- Supreme Court fur-ther 

determined that the focus must be on the misconduct because the 

court bears the ultimate responsibility for maintaining judicial 

integrity and high standards of professional conduct among the 

members of the bar and for protesting and defending the 

constitutional rights of the accused See 2~~!!l~ba~E1' 527 S.E.2d 

at 109. 

libove, prima facie evidence was presentee showing that the 

Prosecutor violated the provisions of §16-S-10, and thereby 

committed an act of perjury against public justice by willfully 

giving false General Sessions Cour-t information in Petitioner's 

true billed indictments. ~'loreover, it was furthee established 

that the Prosecutor's act perjury against public justice, would 

by it's very nature also constitute a violation of the Rules of 

Professional Conduct. specially, Rule 8.4(b), 8.4(d), 8.4(e), and 



establish gross prosecutorial misconduct. 

The term of couct are set by the Chief .,. 1.... 

LlUSLlce, along with 

S.C. Court ll.dministration. It is prejudicial to Petitioner for 

Judge Afford to set a term court or- falsify the Administrative 

Order document, App. 386. [.5ee exhibit (."'), letter from the York 

Co un t y C 1 e r k 0 f Co u r t] s tat i n 9 "T heY 0 r k Co U n t y G ran d J u 1.- Y iT! e ton 

November 9, 

Clearly the Grand Jury did not indict Petitioner in the Court of 

General Sessions as printed on the face of his indictments. See 

court term calendar App. .384. and exhibit ( A ) • Given the 

defective indictments the court had no jurisdiction to accept 

Petitioner's plea of guilty. 

CONCLUSION TO ARGUMENT III. 

Under the circumstances found in this case. Petitioner's 

conviction and sentence cannot be allowed to stand because to do 

so, the State would have to no\", become a kno\",ing party to the 

Prosecutor's acts of perjury and gross misconduct. and 

maintaining Petitione~'s indictments in its records. thereby 

representing those acts to be public. 

Above Petitioner established a of ineffective assistance 

of trial counsel by his shoy/ing that (1) counsel's performance 

was deficient in failing to object to the defective indictments. 

and (2 ) be c a use pre j u d ice i s p r- e s u me d due tot h e Pro sec u tor's 

acts of perjury and gross misconduct. 

Accor-din9Iy. and based on the foregoing Petitioner should 'be 

granted petition for Writ of Certiorari. 



I. Steven , 
u. Freema n. Petitioner. hsr-eby swear upon my life 

that everything I have stated in this brief is the truth and not 

falsified and fabricated in any way. 

I swear that I would not have pled 9~ilty if I had enough time 

to calm ~own and 9a~her my composer. I wante~ a ~rial to prove T 

dici not act intentionally on th2 elate on incic:ent nor I cid have 

any intentions of harming or ~ilJins t~e victim. t~e death of the 

victim was an accident. I di6 not sit on a car as a Prosecution's 

witness Pianca Moison testified and r ~id not kic~ nor stomp the 

victim as Prosecution's witness Timot~y Carter testified. I acted 

irrational after seeins my presnant girlf::.-ienc:J having sex \·Jith 

the victim. r am truly sorry for my actions and for the c~eath of 

the victim an~ the pain I have cause~. T can do somethin~ sood in 

tl-:is \-1or-ld ane he a productive person in soci.,:;ty if given the 

c'lance. 

I ask this Honorable Court to ~rant my writ of certiorari an~ 

allow me a cl)ance to let my side be h2arc'i !')j a Jury. 

Thank JOU for your time. 

~teven J. Freema~ 

Cetitioner-



July 6,2009 

Steven Freeman #320516 
Perry Corr Inst Q4B 108 
430 Oaklawn Road 
Pelzer, SC 29669 

Re: letter regarding court dates 

CLERK OF COURT'S OFFICE 
Post Office Box 649; York, South Carolina 29745 

Terms of court are set by the Chief Justice, along with SC Court Administration. Accordingly, criminal 
court was held in York County the weeks of November 13 and November 27,2006. The York County 
Grand Jury met on November 9, there was not a term of court that week. 

General Sessions Division 



-------------------.-- RECEIVED 
CERTlrJCAT~ OF SSRVTCE 

JUN 1 8 2012 

S.C. SUPREME COURT 

1. Steven J. Freeman, Petit:ionec ~ecety certify that on this 

_12J.b day of ,:u ne, 2012 s erv ",,6 my a ns \-J2C to di?pell a te c oun se I' s 

Johnson Petition in the case of ?l:aven .J. Freeman v. The State 

upon the Supreme Court of South Carolina, P. O. Pox 11330, 

Columbia, S.C.2S21L cy clepositins it in the United States 

postal service ~y way of Percy Correctional Institution. 

~ 
.5teven J. Freeman 


