From: Pollard, Shelby

To: Supreme Court Filings

Cc: Alexander, David; Russ Barlow; Summer Etheredge

Subject: 2023-001759 Hank E. Hawes v. The State - Motion for Appointment of Outside Counsel
Date: Thursday, May 2, 2024 1:58:51 PM

Attachments: Hank Hawes - Motion for Appointment of Outside Counsel.pdf

Hank E. Hawes- Motion for Appointment of Outside Counsel - Proof of Service.pdf

*** EXTERNAL EMAIL: This email originated from outside the organization. Please
exercise caution before clicking any links or opening attachments. ***

Good Afternoon,

Please find attached for service in the above-referenced case the Motion for Appointment of
Outside Counsel, followed by the proof of service.

Respectfully,
Shelby

Shelby Pollard

Administrative Assistant

South Carolina Commission on Indigent Defense
Appellate Division

1330 Lady Street, Suite 401

PO Box 11589

Columbia, SC 29201-1589

(803) 734-1330 — Telephone

(803) 734-1397 - Fax

This communication and any attachment thereto is intended only for use by the addressee(s) named
herein, and may contain legally privileged and/or confidential information. If you are not the intended
recipient of this e-mail, you are hereby notified that any dissemination, utilization, distribution or copying
of this e-mail, and any attachments thereto, is strictly prohibited. If you have received this e-mail in error
please notify the Commission on Indigent Defense immediately and permanently delete the original and
any copy of any e-mail and any printout thereof. SCCID may be reached by using the email address of the
sender, or at 803-734-1343.


mailto:spollard@sccid.sc.gov
mailto:supctfilings@sccourts.org
mailto:dalexander@sccid.sc.gov
mailto:russbarlow@scag.gov
mailto:SUMMERETHEREDGE@SCAG.GOV

STATE OF SOUTH CAROLINA

IN THE SUPREME COURT

Certiorari to Richland County

Honorable J. C. Buddy Nicholson, Circuit Court Judge

HANK E. HAWES,
PETITIONER
V.
STATE OF SOUTH CAROLINA,

RESPONDENT

APPELLATE CASE NO. 2023-001759

MOTION FOR APPOINTMENT OF OUTSIDE COUNSEL

The undersigned respectfully shows this Court:

1. The above-captioned case is an appeal of a denial of post-conviction relief. Petitioner
Hank Hawes is indigent, incarcerated, and currently represented by Appellate Defense.
Respondent’s case was assigned by the Chief Appellate Defender, Robert M. Dudek, to
the undersigned (“Appellate Counsel”).

2. In October 2014, petitioner was convicted by a jury of murder and the Honorable J.C.
Nicholson, Jr. sentenced him to life imprisonment. Doug Strickler, Fielding Pringle, and
Megan Eigenbrot represented petitioner at trial.

3. On appeal, petitioner was represented pro bono by Nelson Mullins Riley & Scarborough,

LLP, through an arrangement with Appellate Defense. A. Mattison Bogan selected the





issues and filed the brief of appellant. Chief Appellate Defender Dudek remained on the
case as co-counsel.

. Nicholas A. Charles, at Nelson Mullins, argued the case before the Court of Appeals.

The Court of Appeals affirmed petitioner’s convictions in a published Opinion. State v.
Hawes, 423 S.C. 118, 813 S.E.2d 513 (Ct. App. 2018). After the petition for reahearing
was denied, certiorari was not sought in this Court.

. Jonathan D. Waller represented petitioner in his PCR. Petitioner raised an allegation of
ineffective assistance of appellate counsel. The allegation claims that appellate counsel,
including Counsel Dudek, failed to file a petition for certiorari in this Court and failed to
inform petitioner of his right to do so. Mr. Charles testified at the hearing that he made
the decision not to seek certiorari and that Appellate Defense was responsible for
communicating with the client. The PCR court denied relief on this ground.

. Because the effectiveness or ineffectiveness of the Chief Appellate Defender is at issue in
this appeal, it would, at a minimum, raise the appearance of a conflict of interest, for any
assistant appellate defender who would have to evalute the actions of, and potentially
raise an appellate issue against, the Chief Appellate Defender.

. Petitioner Hawes is entitled to conflict-free counsel, which Appellate Counsel cannot
provide. All other attorneys at Appellate Defense would have the same conflict of
interest, therefore the case cannot be reassigned within the office.

. Therefore, Appellate Counsel asks this Court, in its discretion, to appoint petitioner an
attorney from outside of the Office of Appellate Defense and relieve Appellate Counsel

as petitioner’s attorney.





10. Appellate Counsel has conferred with Russ Barlow, with the Attorney General’s Office,
who is representing the State, and he indicates that the State does not oppose this motion.
11. Appellate Counsel asks this Court to hold the deadlines in this case in abeyance until it

issues its decision on this motion.

Respectfully submitted,

/o

< David Alexandef
Appellate Defender

This 2nd day of May, 2024.





STATE OF SOUTH CAROLINA

IN THE SUPREME COURT

Appeal from Richland County

Honorable J. C. Buddy Nicholson, Circuit Court Judge

HANK E. HAWES,
PETITIONER
¥
STATE OF SOUTH CAROLINA,

RESPONDENT

APPELLATE CASE NO. 2023-001759

CERTIFICATE OF SERVICE

Pursuant to Rule 262(a)(3) and Rule 262(c)(3), SCACR, the undersigned hereby certifies
a true copy of the motion for appointment of outside counsel in the above-referenced case has
been served upon D. Russell Barlow, Esquire, at the primary e-mail address listed in the

Attorney Information System (AIS), this 2nd day of May, 2024.
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David Alexand
Appellate Defender

ATTORNEY FOR PETITIONER






3

V.

For the best experience, open this PDF portfolio in
Acrobat X or Adobe Reader X, or later.

Get Adobe Reader Now!




http://www.adobe.com/go/reader





From: Pollard, Shelby

To: Russ Barlow; Summer Etheredge

Cc: Alexander, David

Subject: 2023-001759 Hank E. Hawes v. The State - Motion for Appointment of Outside Counsel
Date: Thursday, May 2, 2024 1:49:00 PM

Attachments: Hank Hawes - Motion for Appointment of Outside Counsel.pdf

Good Afternoon,

Please find attached for service in the above-referenced case the Motion for Appointment of
Outside Counsel. This motion will be filed today, May 2, 2024, with the Supreme Court via email
filing.

Thank you,
Shelby

Shelby Pollard

Administrative Assistant

South Carolina Commission on Indigent Defense
Appellate Division

1330 Lady Street, Suite 401

PO Box 11589

Columbia, SC 29201-1589

(803) 734-1330 — Telephone

(803) 734-1397 - Fax
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